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INTRODUCTION.

IF any apology can be neceflary for the fol-
lowing review, we have many to offer,
any one of which, we truft, will fatisfy the
ingenuous enquirer.

The claim of the American Loyalifts, upon

a candid examination, will appear to ftand
upon the higheft ground of national. honour
and national juftice. Their pleas of merit are,
a faithful obedience to his Majefty’s commands,
—a firm confidence in his Royar Fartu—
a perfeft reliance on the aflurances of both
Houfes of the BrRiT1sH LEGISLATURE; and
a faithful difcharge of the firft of all political
duties, by their wndaunted exertions in the
fupport and defence of the authority of the
Crown, and the riGHTS of Parliament; in
confequence of which, their fortunes have been
facrificed to the national fafety. Their pleas
of right are the unchangeable principles of rea-
fon and juftice—the fundamental laws of the
Britith conflitution—the facred obligations, by
which the Sovereign Authority is bound to
indemnify
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indemnify its faithful fubje@s—the faith of
THEIR GRACIOUS SOVEREIGN, and the so-
LEMN promifes of Parliament PLEDGED to
them for that indemnity.

It muft be confeffed, that in a claim efta=
blithed upon fuch principles, the dictates of
reafon and juftice forbid a// delay; and yet
(from what caufes we prefume not to fuggeft),
FIVE years have elapfed fince the right was
perfe@ly vefted, and fince it was clearly ac-
kuowledged by the Minifters, who devoted
their fortuncs to the nationa! neceflities; and
by many others of the moft eminent and
learned fpeakers of both Houfes of Parliament.
Their Sovereign has been gracioufly pleafed,
long fince, to recommend it to the confidera-
tion of Parliament. A Bill has been pafled
to enquire into their loffes, and reports have
been made, from time to time, of the value
of thofe loffes to the Lords of his Majefty’s
Treafury, which have been laid before the
Houfe of Commons ; notwithftanding which,
the claimants flill remain altogether in the
dark, refpe&ting the iffue of their claim. Their
bumble prayers for juftice have not been want-~
ing. Their petitions to Parliament have
been repeatedly prefented, and; contrary to

many, and, as we believe, to all precedents in
5 cafes.
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cafes of much lefs public merit, have been
ordered, feflion after fefion, to lie on the
table. Their claim of juftice has not been
fulfilled, difcufled, or even examined. Hence
it is, that their minds, before too much op-
prefled by their misfortunes, have remained
in the moft painful and diftreffing uncertainty,
fufpenfe, and anxiety. Many of them, who
might have been made happy by the fums re-
ported to be due to them, are at this moment
labouring under all the diftreffes incident to
poverty and want. Numbers in Nova Scotia
have been fupported by the charitable dona-
tions of their friends*, the fubjeéts of the
American States. Many are labouring under
the want of means to fubfift themfelves on
their uncultivated farms ; many, through the
profpe& of want, have died of broken hearts;
and others have been driven, by their extreme
diftrefs, into infanity, and from infanity to
SUICIDE, leaving their helplefs widows and
orphans to prolong their miferable exiftence
on the cold charity of others.

* The Quakers of Pennfylvania being informed that a num-
ber of their brethren, Loyalifts in Nova Scotia, who had been
driven from the United States on account of their fidelity to
Great Britain, were in exweme diftrefs, after the rations al-
lowed by his Majelty’s treafury had been withdrawa, have
charitably colle@ed confiderable fums of money, and fent them
feveral hundred barrels of flour and other provifions fur their
fubfiftence,

In
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In flating thefe melancholy truths, and in
publithing the following review, we truft no
perfon will think that we can mean to give of-
fence. Our defign is fimply to revive a claim
of the firft public merit which feemed to be
finking into oblivion, and to give information
to thofe on whofe liberality and juftice we moft
fincerely rely; and who, we are firmly per-
fuaded, when they thail cardidly and maturély
confider the fa&s upon which their claim is
founded, will make that compenfation which
is due to them as Britith fubje&s by the faith of
Majefty, and the honour of Parliament, and
the fundamental laws of the Britifh conftitution.

THE



OF THE

AMERICAN LOYALISTS

REVIEWED.

CHAP L
The Cafe of the American Loyalifts briefly
Slated.

N the year 1764, feveral tumults and infur- -
reCtions againft the authority of the Crown
and the rights of Parliament took place in
America. The houfes and other property of
divers perfons, who had difcharged their duty
in attempting to carry that authority and
thofe rights into execution, were deftroyed,
whereupon both Houfes
Refolved, “ That an humble Addrefs be

“ prefented to his Majefty, to defire that he
B “ would
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“ would be gracioufly pleafed to give in~
“ ftru@tions to the Governors of the feveral
provinces where thofe tumults and infur-
“ reCtions have happened, that they fhould,
in his Majefty’s name, reguire the Affem-
¢ Dblies of the faid provinces f0 make A PRO~
“ PER RECOMPENCE /o thofe who bave fuf-
Sered in their perfons or properties, in cone
¢ fequence of the faid tumults and infurreGions ;
“ and to aflure his Majefty that they will,
“ upon this and all occafions, fupport the
lawful authority of the Crown, and the
¢ rights of Parliament.”

And they further

Refolved, * That all his Majefty’s fubjeQs
“ refiding in the faid colonies, who bave ma-
“ nifeficd their defire to comply with, or to affift
“ i carrying into execution the A& for lay-
“ ing a duty on Ramps, or any other A& of
¢ Parliament, in the Britith Colonies in North
“ America, have aled as dutiful and loyal
“ Jubjeits, e, and are therefore entitled to,
“ and will affuredly have the favour and
“ PROTECTION of this Houfe.”

(23

In the year 1767, the infurre@ions in. Ame-
rica encreafing, the Houfe of Commons took
into their confideration the ftate of North

America ;
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America; and after full deliberation, came,
among others, to the following refolves, viz,

[
[ {3
(13
(19
(13

(13

({3

Refolved, ¢ That taumults and infurre@ions
of the moft dangerous nature have been
raifed and carried on in the North American
colonies, in open defiance of the powers and
dignity of his Majefty’s government, and in
manifefl violation of the legiflative authority
of this kingdom.”

Refolved, * That fuch perfons, who, on
account of the defire which they bave mani=

“ fefled to comply with, or to affiff in carrying

into execution, any Afs of the Legiflature of
Great Britain, relating to the Britith colo-
nies in North America, have fuffered any
injury or damage, ought to have full and

“ ample compenfation made to them for the
¢ fame by the refpeQive colonies in which

[ {3

(13
€«
6
«
*
«
'
'

[

fuch injuries or damages were fuftained.”™
Refolved, * That a// his Majefty’s fubje&ts
refiding in the faid colonies, who have
manifefted their defire to comply with, or
to affyf} in carrying into execution any
A&s of the Legiflature, relating to the faid
colonies in North America, have a&ed as
dutiful and loyal fubjeéts, and are therefore
ENTITLED TO, and will offuredly bave the
PROTECTION of the Houfe of Commons of
GrzAT BriTAIN.”

B2 The
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The fame Houfe of Commons, imprefled
not only with a proper fenfe of the national
juftice which the Loyalifts contend for, but
with the policy and neceflity of holding out
diftinguifbing rewards, and marks cf the na-
tional favour aund approbation to thofc who
bad and (hould diflinguith them{elves by their
zeal and fidelity,

Refolved, * That an humble Addrefs be
¢ prefented to his Majefty, that he will be
¢ gracioufly pleafed to confer fome marks of bis
“ ROYAL ravour on thole Governors and
“ Ofiicers in the feveral colonies, who diftin-
“ guifhed themfelves by their zeal and fidelity
** in [upporting the dignity of the Crown, the
* juft rights of Parliament, and the fupreme
% authority of Great Britain over the co-
“ lonies, during the late diffurbances in
* America.”

In the year 1775 the preceding tumuls
and infurreCtions againft the authority of the
Crown and therights of Parliament, encreafed
to “ open and avowed rebellion.” 'The
leaders affumed the rights of independent le-
giflation, of judicial enquiry, fentence, and
execution. ‘The prevalence of the power and
violence of the infurgents was fuch, that, in
a little time, thofe who appeared defirous to

fupport
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fupport the authority of the Crown and rights
of Parliament, or refufed to unite with the
infurgents, were difarmed, tarred, feathered,
and inbumanly treated. The King's forts
were difmantled. The Governors and the
Officers of the Crown, who had continued
faithful to their truft, together with all others
who had oppofed the fedition, were reduced
to the alternative of efcaping from the tyranny,
or of being imprifoned in loathfome dungeons
or polluted mines, in which fituations num-
bers bave perifbed. Whereupon his Majefty
laid this ftate of the colonies before the two
Houfes of Parliament, who concurred in af-
furing his Majefty, * That it “was their fixed
¢ refolution, at the hazard of their lives and
¢« properties, to.ftand by his Majefty, againft
"¢ all rebellious attempts, in maintenance of
“ his juft rights, and of the two Houfes of
¢ Parliament.”—And the aids were accord-
ingly granted for that purpofe.

In purfuance of thefe fpirited meafures of
the Parliament, his Majefty, on the 23d of
Auguft in the fame year, publifhed a pro-
clamation at St. James’s, in which, after re~
citing that an “ open and avowed rebellion
“ exifted in America,” as the reafon of the pro-
clamation, his Majefty adds, * To the end,

¢ there-
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“ therefore, that none of our fubje@s may
 negleét or viplate their duty through igno-
 rance thereof, or through any doubt of the
« protection which the LAW will afford to their
“ loyalty and zeal, We have thought fit, by
% the advice of our Privy Council, to iffue
* this proclamation, hereby declaring, that
% ot only all our Oflicers, civil and military,
% are obliged to exert their wimoff endeavours
“ to fupprefs the rebellion, but that a// the
“¢ fubjects of our realm, and the dominions
¢ thereunto belonging, are bound by law to
“ be giding and affiffing in the fupprefion of
& 2be rebellion, and to difclofe and make known
- ajl traiterous confpiracies and attempts
¢ againft our Crown and dignity. And we
“ do aceordingly [frittly eharge and command
¢ all our Officers, civil and military, and a//
S other our obedient and loyal fubjeéts, to ufe
¢ their utmoff endeavours to withftand and
¢ fupprefs fuch rebellion,” &c,

In the fame year General Gage, Com-
mander in Chief of the Britith forces in
America, iffued his proclamation, declaring,
¢ that all thofe who fhould prote&, affift,
« fupply, conceal, or correfpond with the
4 infurgents, {hould be treated as rebels and
“ traitors.”

The
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The ufurped legiflatures of the feveral colo~
nies, in their turn, pafled laws, declaring,
¢ That all perfons who fhould aid, affift, or
¢ correfpond with the fubje@s of Great Bri-
“ tain, fhould be adjudged guilty of high
¢ treafon againft their authorities.”” And
under thefe laws they attainted the perfons,
and confifcated the property, of all who ad-
hered to their allegiance, or gave the leaft aid
or affiftance towards fupporting * the au-
“ thority of the Crown, or rights of Parlia=
¢ ment.”

The critical and dangerous predicament in
which thefe tranfations placed the Loyalifts,
is not eafily defcribed. General Burgoyne,
who was on the fpot, has attempted to give
fome idea of the dreadful fcene, which he
declares to confift of « arbitrary imprifonment,
“ confifcation of property, perfecution and tor-
“ ture, unprecedented in the INQyisiTION
¢ oF ROME. Thefe are infliGed,” continues
the General, “ by Affemblies and Commit-
* tees, who dare to ftyle themfelves friends
 to liberty, upon the mof faithful fubjects,
* without diftinQtion of age or fex, for the
“ Jole crime, often for the fole fufpicion, of hay=
“ ing adhered in principle to the government
“ under which they were born, and to which,

“ b’
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“ by every tie, human and divine, they
¢« owed allegiance.”

Notwithftanding this critical and drcadful
fituation into which the Loyalifts were drawn
by their confidence in his Majefiy’s procla-
mation, and the affurances of Parliamcent ; and
notwithftanding many had fuffered death, and
numbers were languifhing in dungeons and
mines ; the Commiflioners of his Majefty and
Parliament, and Commanders in Chief a&ing
under his Majefty's authority, did not ceafe
to call on thofe who furvived to adhere to
their allegiance, and for their afliltance.

In the year 1776, Lord Vifcount Howe *
publifhed a proclamation, and as a farther
and more efpecial encouragement exprefsly
declared, * That due confideration fhould be
“ had to the meritorious fervices of all per-
“ fons who fhould aid and aflift in reftoring
% the public tranquillity, and that every fus-
“ able encouragement fhould be given for pro-
“ moting fuch meafures as fhould be condu-
“ cive to the eftablithment of civil govern-
“ ment and peace.”

In the fame year, two other proclamations
were iffued by Lord and General Howe, and

* One of the Parliarhentary Commiflioners, and Come

mander in Chief of his Majefty’s naval forces in America.
8 a de~
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a declaration by the latter in the year follow=

ing, calling on the people to difcharge their
duties as fubjetts.

In the year 17778, his Majefty’s Commiffion-.
ers acting under the authority of Parliament,
in their manifefto and letter to Henry Law-
rens, Prefident of Congrefs, which they af--
terwards publifhed throughout America, de~
clare, that a ¢ regard muft be paid to the:
“ many who, from affe@ion to Great Britain,
“ have expofed themfelves to fuffer in this
“ conteft, and to whom Great Britain owes
“ [upport at EVERY EXPENCE OF BLOOD
“ AND TREASURE.”

In the fame year the fame Commiflioners
publithed their manifefto and proclamation, in
which they call on the people of America in
general, * to vie with each other in eager
“ and cordial endeavours to fecure their own
¢ peace, and to promote and eftablith the
“ profperity of their country, and the gene-
“ ral weal of the empire ; and in particular,
apply to and command * all Officers, civil and
* military, and all other his Majefly's loving
 fubjects whatever, to be aiding and affifting
“ unto them in the execution of their mani=
“ fefto and proclamation, and all matters
¢ therein contained.”

C On
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On the 23d of May 1780, Sir Henry
Clinton iffued 2 proclamation, wherein, in his
Majefty’s name, he called on and command-
ed all perfons whatloever, to be aiding and
affifting to his forces, whenever they fhould
be required, in order to extirpate the rebellion ;
and for the encouragement of the King's faith-
ful and peaceable fubjects, he affured them,
¢ that they fhould meet with ¢fefual counte-
$ nance, protection, and fupport;” and the fame
requifition and affurances were with equal fo-
lemnity repeated in a fubfequent proclama-
tion publifhed by Sir Henry Clinton and Vice-
Admiral Arbuthnot, as his Majefty’s Com-
miflioners to reftore peace and good govern-
ment in the feveral colonies in rebellion, on the

firft of June following,.

In the year 1778, the Congrefs, defirous of
weakening the Britifh power, and of gaining
over the influence and afliftance of the Loyal-
ifts, by a refolve, recommended to the feveral
States to repeal the fanguinary laws made
againft them, and to reftore their property
which had been confifcated; and overtures
were made by General Wathington to take
them under his protetion ; but although they
had reafon to apprehend, from the evacuation
of Philadelphia by order of the Britith govern-

ment,
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ment, the {ubfequent movement of the troops
from America to the Weft Indies, and the
numbers in both Houfes of Parliament againft
carrying on the war in the colonies, that they
were about to be deferted by the Britith arms ;
yet, with this profpe& of diftrefs, which no
language can defcribe, they confidered their
allegiance to his Majefty, and their conne@ion
with their fellow-fubje@s, as facred and in-
wviolable ; the infallible confequence of which
was, a more general attainder of their lives,
and a confifcation of their fortunes ; although,
had they then withdrawn from their alle-
giance, they might have obtained a repeal of
the laws attainting their lives, and been re-
ftored to their property. Under thefe cir~
cumftances, painful as they were, they never
complained. Their loyalty and =¢al in the
caufe of the State remained undiminifhed, or
rather kept pace with their encreafing diftrefs.
All the tender ties of the parent, hufband,
and fon, were overcome by their .public vir-
tue ; nor did they defert the finking caufe of
their country until fbe deferted it berfelf.
Thus led forth from the r¢ff of their fellow=
fubjes, by their duty to the State, their obe-
dience to his Majefty’s command, and the af-
furances of both Houfes of Parliament, they
firmly confided in the royal faith, and the

Ca2 bonour
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bonour and juffice of Parliament, that they
would at all events afford them the protec-
tion due to them by law, and fo {olemnly
promifed.

In the year 1781, the Loyalifts, being alarm-
ed at the diftinétion made in the articles of ca=-
pitulation of York, in Virginia, between Bri-
tith fubje@s and the Loyalifts who had ren-
dered themfelves amenable to the fanguinary
laws of the New States, his Excellency Wil-
liam Franklin, Efq. Governor of the province
of New Jerfey, wrote to Lord George Ger-
maine, then Secretary for the American de-
partment, on the fubject. In anfwer to which
letter, his Lordfhip wrote to the Governor on
the 2d of January 1782, That * the alarm
¢ taken by the loyal Refugees at the fifth ar-
ticle of Lord Cornwallis’s capitulation is
“ not to be wondered at. The King’s
“ ANXIETY to remove the fears, and reftore
“ the confidence, of thofe zraLovus and ME-
 RITORIOUS SUBJECTS, has induced Eis
“ MajESTY to diret me further to expref$
“ to Sir Henry Clinton (then Commander in
“ Chief of all the Britith Forces in America)
“ his royal pleafure, that he fhould, in his
“ MajesTY’s NAME, give them the ruL-
¢ resT affurances of the continuance of Hrs

“ AFFEC~

€
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¢ AFFECTION and REGARD for their HAP=
“ pINESS, and that, IN ALL EVENTS, they
“ may RELY upon the utmoft attention be-
“ ing fhewn to their SAFETY AND WEL-
¢“ FARE.”

At length, -in the year 1782, a negociation
for peace was opened at Paris between the
contending parties. Here it will not be de-
nied that the Loyalifts, after fuch ftrong af-
furances of prote&tion by his Majefty and
Parliament, had good right to expe& an ar-
ticle would be obtained for annulling the
fanguinary laws which attainted their per-
fons and confifcated their property, and that,
according to all ufage on fimilar occafions, it
would be reftored to them. But in this they
found themfelves fatally miftaken. The
American Commiflioners declared they had
no authority from the States to make it; and
befides, if they had the authority, and the
reftitution was infifted on, they would alfo
infift that Great Britain thould pay for all the
damages done, and property taken, by the
Britith armies during the war, which would
amount to much more than the confifcated
property ®*. The Minifter, on the part of
Great Britain, confidering the ftate of the
nation, the enormous expence of carrying on

® See the Appendix.
the
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the war, and the neceflity the Public was
under of obtaining peace, gave up the point
in difpute, and ceded the property of the
Loyalifts, as a recompence and [futisfattion for
thofe damages, and as the price and purchafe of
peace for the empire. He uncenditionally con-
firmed the independent fovereigaties of the
ufurpation, and with them the fanguinary
laws by which the perfons of the Loyalifts
were attainted and their property confifcated.
This treaty was afterwards ratified by his
Majefty, and confirmed by both Houfes of

Parliament.

Such is the unexaggerated ftate of the fa&ts
which make up the claim of the American
Loyalifts. It remains to be examined, whether
thofe who are entrufted with the fovereign
authority of the Britith Government, are not
under the moft facred obligations to prote&
the fubje& in his perfon and property, iz alf
events, while he performs the duties of alle-
giance and fulhls the laws of the land? Whe-
ther, in the conftitution of the Britifh ftate,
there is no law which entitles the fubje& to
indemnity for property loft in confequence of
his fidelity to the Government, or through
the want of the protection due to them &y
law ? Whether the fovereign authority may

9 lawfully
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lawfully cede, in a treaty, the property of the
fubje& without fuch indemnity? And whe=-
ther the rights and property of the fubjeét are
{o extremely precarious, and the powers of the
fovereign authority fo perfectly defpotic, that
it is authorifed by /aw to difpofe of his pro-
perty, while he fulfils the duties of a faithful
citizen, without bis confent, on any account or
to any purpofe whatever, WITHOUT MAKING
A JUST COMPENSATION?

CHAP I

Of the Rights of the Loyalifis to Protettion and
Indemnity under the fundamestal Laws of*

civil Society, and particularly under thofe of
the Britiflb Conflitution.

HE right of the Loyalifts is not origi-
nally derived from an a&t of the fove-.
reign legiflature. Their title to protetion
and indemnity for their property loft, in confe-
quence of their fidelity to the State, and through
the want of national proteion, and after-
wards given up by his Majefty and Parlia-
ment to the United States of America, is
perfe@ly founded on laws coeval with the
inftitution of that authority, and which gave
it exiftence. It is eafy to perceive that we
here



[ 16 ]
here mean neither the prefcriptive, common,
nor ftatute laws, but thofe fundamental laws
which form and eftablith civil fociety; laws
fo facred in their nature, that they are not
fubje& to alteration or repeal, even .by the
fovereign authority itfeif. On the contrary,
they are thofe laws which were eftablifhed”
before the municipal inflitutes of the flate
could exift; from which the latter derive all
their authority, and which the fovereign legif-
lature is, by the moft facred principles of ho-
nour and juftice, bound to preferve inviolate,
not only as the bafis and foundation of its own
powers, but as the deareft birthrights,and
facred pledges for the protection and happinefs

of the people.

Thefe laws, although too little underftood,
are treated of by many learned and eminent
authors, among whom there is no difference
in opinion refpe&ing them. To their autho-
rity all fovereigns and thejr fubjects either do
or ought to appeal, as to the proper flandards
of decifion, whenever difputes happen re-
fpeQing the powers and obligations of the
firft, and the rights and privileges of the laft.
They are in fubftance,

1. The covenant or law by which each in-
dividual engages with a// the r¢ff to jain for

ever
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ever ifi one body, and to regulate with one
common confent Whatever relates to their com-
ton proteition and prefervation.

2. The law by which the form of govern«
ment is fettled, the fovereign authority ap-
pointed, its powers modified and limited, and
its obligations and duties to the individuals
who compolfe the fociety are defined and fixed,
And,

3. That law which eftablithes the mutual
covenants between the fovereign authority and
the fubje@, by which that authority folemnly
engages to confult, upon all occafions, the
common benefit and fafety, and to afford to
every individual egual proteion againft the
evils of a ftate of nature; and by which every
fubje&t promifes, in return for that protec-
tion, bis fidelity and allegiance to the fovereign
authority.

By fuch laws, either tacit or exprefs, every
regular flate or perfe&t government is formed
and bound, not excepting even that of abfolute
monarchy, and confequently_ that of Great
Britain. Burlamaqui, in his Treatife on Po-
litic Law, defines them in the following
manner :

“ The fundamental laws of a ftate are not
“ only thofe decrees by which the entire body

D “ of
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of the nation determine the form of governs
ment and the manner of fucceeding to the
throne, but are likewife the covenants be-
tween the people and the perfon on whom
they confer the fovereignty, which regulate
the manner of government, and by which
the fupreme authority is limited.
“ They are, as it were, the bafis and _found-
ation of the ftate, on which the firuture of
the government is raifed ; and becaufe the
people draw from them their principal
ftrength and fupport.
“ Thefe covenants are obligatory between
the contra&ting parties (the fovereign au-
thority and the fubjet), and have the force
of laws themfelves. They are thofe pro-
mifes, either tacit or exprefs, by which
princes, when they come to the throne,
bind themfelves, cven by oath, of govern-
ing according to the LAWS OF JUSTICE
and EQUITY, of confulting the public good,
of OPPRESSING NOBODY, and of PRO-
TECTING THE VIRTUOUS.”

Having given this general idea of the na-

ture and fubftance of the fundamental laws of
a regular ftate, it is not neceflary to the fub-
je& before us to dwell more particularly on
thofe which relate to the union, and confti~

tute
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tute the particular form, of this great body
politic. We fhall therefore confine our obfer-
vations to thofe which have eftablithed the
mutual obligations and duties between the
fovereign authority and the people, and by
which the right of the Loyalifts to compen~
fation is inconteftably eftablithed. Thefe laws
are truly of the firt importance. They
form the great bulwark of the people’s rights
and freedom, and are the only fecurity they
poflefs for their defence and fafety, againft
both domeftic and foreign injuries. They
regard the protection due from the fovereign
authority to every fubje&, and the allegiance
due from every fubjet in return, by which
the former is bound to prote& the latter, and
the latter to give the former his allegiance in
all things neceffary to that protection.

“ By this law,” fays Burlamaqui, * the
“ fubje& promifes his allegiance to the prince
¢ (or fovereign authority), upon condition that
* he will prote& him; and the prince, on his
“ fide, promifes the fubjec proteition, upon
“ condition that he will obey him. Without
¢ this law, a fubjet cannot be obliged to
 obey the prince, nor can he be obliged to
# protet the fubje&, at leaft by any perfet
“ obligation.” And Lord Coke declares,

D2 when
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when treating of this law of the Britifi Gov
vernment, * That prote@ion and allegiance
¢ are reciprocal duties.”

But further; to thew that thefe mutual obli-
gations of prote&ion and allegiance form a
part of the fundamental laws of the Britifh
conftitution, we fhall cite many cafes folemnly
adjudged in the books of law, while there is
none to be found of a contrary nature or ten~
dency. In Calvin’s cafe, which we are told by
the firft of lawyers and judges, Lord Coke,
was moft elaborately, fubftantially, and judi-
cially argued bythe Lord Chancellor and all the
judges of England, and in which, we may add,
all the authorities on the fubje& were colle&ted
and cited, the bands which tie the fovereign
authority and the fubject together, with their
refpe&ive duties to each other, were fully dif-
cufled and clearly explained. In this cafe it
was unanimoufly refolved,

1ft, « That the law of nature is part of the
% law of England.

2d, “ That the laws of nature are immu-
% table, and cannot be changed.

3d, * That protettion and government are
“ due to the fubjec by the law of nature.

4th, “ That the ligeance and obedience of
“ the fubjet are due by the law of nature.

5thy
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sth, « That neither ligeance nor prote@ion
% is tied to municipal laws, but is due by the
¢ Jaws of nature.

6th, “ That ligeance is a true and faithful
“ obedience of thefubjet dueto the fovereign,
* This ligeance and obedience is the incie
“ dent infeparable to every fubjett; for as
¥ foon as he is born, he oweth by birthright
¢ ligeance and obedience to his fovereign.
“ Ligeantia ¢ff winculum fidei; et ligeantia
¥ off quafi legis ESSENTIA ; ligeantia cff liga-
mentum, quafi ligatio mentium, quia ficut fi-
gamentum eff connellio articulorum, junéto=
* rum, &c.*  As the ligatures or firings do
#nit together the joints of all the parts of
¥ the human body; fo doth ligeance join
together the fovereign and all his fubje@s,
QU AsI UNO LIGAMINE T.” Glanville, who
wrote in the reign of Henry IL lib. g. c. 4.
fpeaking of the conne&ion which ought to
be between the lord and tenant that holdeth

(43

* <« Ligeance is the bond or obligation of faith ‘between
¢¢ the fovereign and all ‘the members of civil fociety ; and
“¢ ligeanceis, asit were, the ¢fface of the law of umion. Ligeance
%¢ is the ligature which, as it were, ties and binds the minds
#¢ of the fovereign and fubje@s together ; becaufe, like-a band
“ or ligature, it forms the connetion, and binds the limbs,
¢ joints, mufcles, nerves, &J¢. and the head of the homan
*¢- body together.”

+ * As in one facred and inviolable band.”
by
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by homage, faith, “ That mutua debet cffz
 dominii et fidelitatis connexio, ita quod QU AN«
“ TuM debet domino ex homagio, TANTUM
“ illi debet dominus ex duvminio, preter folam
“ yeverentiam™; and the lord,” faith he, “ ought
 to defend his tenant. But between the fove-
¢ reign and fubjed, there is, without compa-
rifon, a bigher and greater connexion. For
“ as the fubjet oweth to the king his true and
“ faithful allegiance and obedience, {o the fcve-
reign is bound to govern and proict his fub=-
“ je@s. Regere et protegere fubditos fios T ; fo
“ asbetween the fovereignand his fubjeG there
“ is duplex et reciprocum liganen, quia ficut
“ fubditus regi tenctur ad obedientiam, ita rex
¢ fubdito tenctur ad protectionem 5 merito igitur
 ligeantia dicitur a ligando, quia continet in fe
« duplex ligamen. And therefore itis holden

€

€

® « The conneltion or obligation between the Lord and
« his tenants ought to be murxal, fo that as much as is due
s¢ from the tenant by homage to the lord, fo smuch the
« Jord owes to his tenant from his power and right of do-
* minion, a dutiful refpe&t only excepted.”

4+ To govern with juftice, and to prote& the fubjet from
all manner of violence and injuries, both foreign and domeftic.

$ There is a double and reciprocal obligation and duty,
becaufe, as the fubje& is bound to obey the fovereign, fo the
fovereign is bound to proteét the fubjett; therefore, more
efpecially, ligeance is called a ligature, becaufe it implies a
double and reciprocal cbligation between the fovereign and

the fubje&. .
9 “in
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“ in 20 H. VIL c. 8. that thereis a liege ot li-
% geance between the king and fubje@. And
“ Yortefcue, cap. 13. Rex ad tutelam legis, cor-
 porum et bonorum [ubditorum erectus eff *.
¢ And in the alls of parliament of 10R. II.
*“ ¢ goand 11 R.IL ¢ 1. 14 H.VIIL ¢, 2. fub-
“ je&ts are called liege people, and in the aéls of
‘ parliament in 34 H.VIIIL. c.1.and 35 H.VIIL
“ c. 3, We, the king is called the lege lord of
“ his fubje@s. And with this agreeth Skeene
“ in his book De Expofitione Verborum (which
“ book was cited by one of the Judges, who
argued againft the plaintiff). Ligeance is
the mutual bond and obligation between the
king and his fubje@s, whereby the fubje@s
are called the Jiege fubjetts, becaufe they
are bound to oBEY and SERVE him; and
he is called the liege lord, becaufe he is
bound to MAINTAIN AND DEFEND THEM.
Therefore it is truly faid, that PROTECTIO
TRAHIT SUBJECTIONEM, ET SUBJECTIO
“ PROTECTIONEM }.

(13
€
(13
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* The king is appointed to execute the laws, to adminifter
juftice to his fubjets, and defend their perfons and goods.

+ ¢ Protedtion of the fovereign draws to it and commands
¢ the obedience and fubjedion of the people; and the obedi-
“¢ ence and {ubjeflion of the people draws and commands the
¢ protcétion of the fovereign.””  Any thing fhort of this
would deftroy the reciprocity of the ohligations and duties be-
tween the fovereign and fubjedt.

The
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The intelligent mind will readily petceive,
that thefe mutual obligations and duties, which
form the political connecion between the fo~
vereign authority and the people, are effential
in every regular and juft government, and
cannot be difpenfed with on cither fide, with~
out deftroying the bands, and fapping the
foundation, of its uN1oN. For when the
people refufe, and withdraw their allegiance
from the fovereign authority, it neceffarily
lofes its power and fupport, and a flate of
anarchy and injuftice muft enfue ; and when
that authority withdraws its juftice, ceafes
to protect the fubje&, and, againft his con=
fent, difpofes of his property without making
adequate  compenfation, it becomes defpotic,
and fubverts the very defign of its inftitus
tion,

To underftand the importance of thefe co-
venants to the fafety and happinefs of the
fubje&, it is ncceffary to know the meaning
and extent of the words profetion and al-
legiance.  For this we muft look into the end
which mankind had in view, by giving up
their natural freedom and independence. Here
we fhall fiad that this end was, “ to deliver
* and fhelter themfelves from the evils'incie
“ dent to a flate of nature, from the frauds

“ of
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% of the artful, and the violence and injuftice
“ of the ftrong *;”* by fubmitting to a power
more wife, more juff, and more frong than
they were in their natural and unconne&ed
ftate. To aitain this purpole, they formed
the union, appointed the fovereign authority,
and conferred upon it all the rights and
powers neceflary to afford this “ fhelter from
“ injuries;” which, at the fame time, fo-
lemnly engaged to afford it upon all occafions
againft all injuries. For this engagement is
not confined to any fpecified particular evils;
but in its own nature extends to all, both
foreign and domeftic, which men are liable to
in a ftate of civil fociety., This is fimply
what is meant by the word PROTECTION
under the laws of all civil focieties.

That it is fo under the laws of the Britith
conftitution, will appear from a number of
writs of prote&tion granted by the Kings of
England, to be found in the Regifter, and
cited at large in Calvin’s cafe, 4 Coke’s Rep.
Thefe writs are directed to every fubordinate
body politic, officers and perfons bound to
prote& the fubje& under the ROYAL AUTHO=
RITY. Here « protedtio regia,” or the pro-

¢ Burlamaqui.

E te&ion
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te&tion of the Crown, is defcribed in thefe
words : Sufeepimus ipfos F. et A. res ac juflas
Poffeffiones et bona_fua quacnngue in protefiionem
et falvam gardiam noflram. Et vobis et cui-
libet weflrum  injunginius et mandamus quod
ipfos T. et A. familias, res ¢t bona fua que-
cunque a violentiis et gravaminibus defendatis,
et ipfos in juftis poffefionibus manutencatis. Et
S quid in prejudicium bujus proteiticnis, ot falve
gardia noftre attentatum invenirctis ad flatum
debitum reducatis *. And in another writ, this
prote&ion is thus delcribed: Et ideo wvobis,
. injungimus et mandamus quod ipfos G. et R.
corum bomines, familias ac juflas poffefiones et
bona fua quecungue manutencatis, protegatis et
defendatis . non infercutes in eis, feu quantum
in vobis ¢ft ab alus inferri permittentes, inju-
riam, molefliam, damnum, violentiam, impedi-
mentum aliqued feu gravamen. Et fiquid cis
Jorisfactum, injuriatum et contra eis indebite

® ¢« We have taken the faid F. and A. their éftate, their pof-
¢¢ fefiions and goodsof every kind, into our protection and {afe-
* keeping; and we enjoin and command you, and every of you,
¢ that you defend the faid T'. and A. their familics, eftates, and
¢ goods of every kind, from violence and injury, and preferve
¢¢ them in their juft poffeffions. Andifyou fhall find any thing
* done to the prejudice of this our protecion and fafe keeping,
¢ that you reftore them to the fame fare in which they were
% before the injury committed.”

allentatum
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eitentatum fuerit, id eis fine dilatione corrigi, et
ad flatum debitum reduci faciatis prout ad wos
et ad quemlibet veflrum noveritis pertinere *,

But as the fovereign authority could not
perform this important duty, upon which the
fafety and happinefs of the fubje@ entirely
depend, without the proper means, the fun-
damental laws have made various and moft
effeGtual provifions for that purpofe. They
have conferred on it a right to command the
wills and ftrength, and perfonal fervices of
every individual, whenever neceflary, to afford
the protetion due from it; and this fubmiffion
of the wills and ftrength of every fubje& to
the direQion and command of the fovereign,
when neceflary to public peace and fafety, is

truly what is meant in law by the word AL«
LEGIANCE.

The fovereign authority for the fame pur-
pole is, moreover, vefted with a right to efta-

# ¢« Therefore we enjoin and command you, that the fame
¢ G. and R. their perfons, families, poffefiions, and goods of
« every kind, you maintain, proteét, and defend ; not doing to
¢ them yourfelves, nor, as much as in you lies, fuffering to be
¢¢ done to them by others, any injury, trouble, lofs, violence,
¢ let, or damage whatfoever. And if any thing be wrongfully
“ or unjuftly done againft them, that without delay you caufe
¢ it to be remedied, and them reftored to the flate they were
¢ in before the injury done, as you know you, and every of

¢ you, ought to do.” .
E 2 blifh
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blifh courts of juftice, raife armies, fit out fleets,
and to take and difpofe of the property of the
fubje& to pay for their extraordinary fervices.
Thus the fubje& not only gives up his inde-
pendence, his will'and firength, to-the fove=
reign authcrity, but pays in money a bona fide
confideration for bis protection *; and the State
being thus furnithed with all the means which
human wifdom has been able to devife, is, be-
yond all poffibility of doubt, indifpenfably
beund by law to afford it to every fubjeét,
without refpect to perfons. We fay, toevery
{fubjec, becaufe every individual who compofes.
the fociety is a party to the a& of union;
which is formed by each individual covenant-
ing with the r¢f, and the r¢ff with bim, to
unite their wills and ftrength in one Sovereign,
for the purpofe of fecuring their individual as
well as geweral prote@ion. The fovereign
authority alfo engages to afford this prote&tion
to every individual indiferiminately, as well
as to the whele fociety ; for as the whole is
made up of the individuals, it cannot defend
the whole without defending every member
which compofes it. Befides, in purfuance of
this covenant of individual prote&ion, every

@ ¢ Taxes are contributions paid by the fubjeéts to the
¢ flate, for the prefervation of their lives and properties.’

Burlamagq. partiii. ¢. 5. f. 10,
fubjedt
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fubje& pays his juft proportion, according to
his abilities, towards the fupport of the fo=-
vereign 2uthority and the protetion which it
is bound to afford him, and therefore is equally
entitled to it with the reft of his fellow-fub-
je@s. Hence it is evident, that a State can-
not, with the means to which all contribute
their jult proportion, give protetion to one
part of the fociety, while it abandons anotber,
without fubverting the defign of the union,
and manifeftly violating its folemn engage-
ments, its duty, and the evident principles of
reafon, juftice, and law.

But this right to- command the perfonal
fervices of the fubje& for the common protec-
tion, is not in any ftate arbitrary and unli~
mited. It cannot be exercifed when the pub=
lic good and fafety do not pofitively require
it ; but when there is fo much danger as to
require more than the ordinary aids of the
army, and navy, the Sovereign is bound to
call upon all to difcharge their allegiance, in
giving their fervice to proteét the fociety;
and becaufe all are interefted in the public
fafety, and of courfe bound to defend it, all
are bound to obey the fummons *. And if

fome
® His Majefty, when the American oppofition broke out

mto ¢ open and avowed rebellion,” well underftanding this
hw.
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fome perform their duty to the State in times
of fuch danger, the faithful fubje& ought, by
the moft evident principles of reafon and law,
not only to be rewarded for his extraordinary
fervices, but to be fully compenfated for the
loffes he may have fuftained in confequence
of his fidelity and zeal in fupporting the com~
mon fafety, by thofe who enjoy the benefit of
fuch fafety, without having fuftained any fhare
in the dangers and loffes incurred in the pre-
fervation of it.

Nor can the fovereign authority difpofe of
the property of the fubject by levying taxes,
when the public wants 2nd neceffities do not
demand it. And when they call for, and juf-
tify it, it cannot be lawfully done with par-
tiality or injuftice. For this right extends no
further than to take the fum neceffary, and of
that, only a reafonable and juft proportion
from each individual according to his ability.
It cannot lawfully take from one diftri&, and
exempt another, nor from fome particular
perfons, and except others. ¢ The fubjet

law, and thc nature of the fubje&s duty under it, declared,
s That arLr the fubje&ts of the realm, and the dominions
¢ thereunto belonging, were bound &y /aw to be aiding and
« afifting in fupprefling it *,”> and therefore called upon all
to unite for that purpofe.

* Scs the proclagation in the Cafe, che 24

18 ¢ mult
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& muft be equally taxed. As every fubje
¢« equally enjoys the prote&tion of the Go-
« vernment and the fafety which it procures,
¢« fo it is juft that they fhould all contribute
“ to its fupport in a proper equality. Every
man therefore ought to be taxed according
to his income, both in ordinary and extra-
ordinary exigencies *.”

173
€

(13

The fovereign authority is moreover vefted
with a yet more extraordinary power, to en-
able it to fulfil its folemn covenant of protec-
tion. It may feize upon or deftroy the pro-
perty of the fubje&, when the neceflities of the
State and the public good require it. But
this power, like that of taxation, is not defpo-
tic and arbitrary, but limited and conditional.
For nothing lefs than the general interefts and
fafety of the State can juftify the exercife of
it; and even then it is conferred upon this
exprefs condition —= this pofitive and explicit
obligation and injuntiion, to indemnify and
make good the loffes of the fuffering indivi-
duals out of the public revenue, to which all
contribute. The reafonablenefs and equity of
this condition will be evident, when we re-
fle&t on the nature of civil fociety ; the intent
of which is, that all the individuals who have

® Buslamaq. p: iii. ¢. §. £ 14.
entered
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entered into and compofe the union, fhall
partake of its prote&tion, and of cvery benefit
refulting from it. Nothing therefore can be
more juft, than that not only the expences
and burthens neceflary to maintain it, but
every facrifice made to preferve it, fhould be
equally diftributed and fuftained by /.

If this were not the law of every civil fo-
ciety ; if the fovereign authority pofleffed a
right to take or deftroy the property of the
fubjec, which it is bound to protect, without
making a juff compenfation for it, the very de-
fign of the union would be fubverted. and
mankind would have committed extreme folly
in changing a ftate of nature for civil {ociety ;
becaufe in that ftate, although they were
liable to fraud and violence, yet that {fraud and
violence was prohibited by the laws of nature ;
and it was lawful for the party injured, not
only to punith the aggreffor for the perfonal
injury, but to make reprifals for the property
of which he had been robbed or defrauded.
But in fuch a civil fociety as we have fup-
pofed, force and injuftice would be fanétioned
by law, and mankind would be in a much
worfe condition than in a ftate of nature. The
injured and ruined fubje&t could make no
reprifal upon the fovereign authority. He

would
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would remain, without a poffibility of remedy,
under the load of oppreflion. But fo far is
civil fociety from countenancing fuch extreme
wrong, that the principle of equal juftice and
individual prote&tion we have before laid
down, is ftamped in the very nature of it, and
pervades all its regulations, whether they be
is civil inflitutes or fundamental laws. ‘To
demonftrate this truth, we fhall produce, in
order, examples of both.

In the civil inftitutes of every flate, it is an
invariable axiom, that all facrifices of proper-
ty made by individuals for the public benefit
or accommodation, fhall be paid out of the
public revenue.

If houfes be pulled down, orpiecesof ground
taken from an individual for the King’s high=
way, an inqueft fhall be ordered to afcertain
the value, and the amount fhall be paid out of
the public purfe.

If land be taken by the State from an indi-
vidual to ere& a public building on, for any
general public ufe, fuch as palaces, courts of
juftice, or public offices, compenfation fhall be
made to the owner out of the public treafury,

So if the property of an individual be taken
for the benefit of a county, corporation, or
fome particular private perfons, it fhall be paid

F for
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for by thofe to whofe ufe it is applied, and
who enjoy the advantage.

If this ftyle of equity pervades the civil in=
ftitutes of all civilized ftates, it would be
ftrange indeed if we fhould find that their
Sundamental laws were lefs reafonable and juft;
and ftranger ftill; were they fo perfedly ini-
quitous as to juftify political robbery in the
{overeign authority, the fource from whencethe
pureft fircams of beneficence and juftice ought
to flow, by authorifing it to takefrom or give up
the property-of individuals, which it is bound
by the moft facred of all obligations to pro-
te& and defend, witbout saking an adequate
compenfation ; and that too for the benefit of
others, who are no more intitied to its pro-
te®ion and juftice, than the fuffering and
defpoiled individual. But this never was
the law of any ftate, as the following autho=
ritics of the moft learned authors on politi
Jaw will irrefragably demonftrate.

Puffendorf, when treating of the funda-
mental law of tranfecndenial propricty, or cmi=
nent domain, by which the fovereign authoris
ty of every flate is authorifed to take, deftroy,
or difpofe of the property of individuals, when
it becomes neceffary to the public good or fafety,

) and
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and by which it is bound to make compenfation
to the owners of it, fays,

« It will be confefled, agreeable to zatural
equity, that when contributions are to be
* made for the prefervation of fome particular
“ thing, every man fhould pay his guota, and
“ one fhould not be forced to bear more of the
¢ burthen than another ; and the fame holds
to be equity in commonwealths. But becaufe
the flate of a commonwealth may be fuch
that either fome prefing neceffity will not
“ give leave, that every fubje&’s guota thould
“ be collected, or elfe that the public may be
“ found to want the ufe of fometbing in the
« pofleflion of fome private fubje?, it muft be
“ allowed, that the fovercign power may
“ feize upon it to anfwer the neceffities of the
« flate: but then, all above the proportion
¢ that was due from the proprietors, is to be
“ refunded to them by the reft of the fub-
“ jelts *.”

[ 3

3
6

[ 13

The fame author gives the following ex-
amples of the right of the fovereign authority,

to deffroy or refume the property of the fub~
Jje&, in virtue of this law:

e Puffendorf, by viki. cov. . 7
Fz2 “ A fo=
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« A fovereign may proftrate the houfes o2
fences, or lay open the fields or gardens of
private men, to make room for ramparts or
ditches, if it be neceflary to the fortification
of a town.
“ In fieges, houfes or trees may be pro-
ftrated or cut down to deprive the enemy
of fhelter.
¢ If private men lay by materials for their
own ule, fuch materials may be feized and
made ufe of in fortifications.
¢ If, in a general fcarcity, the ftorehoufes
and granaries of private men are fhut up,
they may be opened to {upply the necefli-
ties of the people.
“ The private coffers of individuals, who
fee the ftate in extremity, and will not lend
their money, may be f[eized and rifled,

-Cyrus did fo, engaging to make reflitution,

and it was held lawful and juftifiable, But
the condué¢t of the indebted and bankrupt
Cefar, in compelling the Romans to lend
him money, and refolving never to pay it,
has been ever adjudged unlawful; not bes
caufe he compelled them to make the loan,
but becaufe he refolved not to pay it.
% And if there is no other means of faving
a fociety, but that of defiroying a part or
“ diftriet
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“ diflrict of it, the Sovereign may lay it wafte
% and remove whatever may be ferviceable to
s the enemy out of it.”

All thefe a&@s are juftifiable under the
fundamental law of eminent domain, or tran=
Jeendental propriety, common, indeed effen=
tial, to all focieties. * But, however,” fays
Puffendorff, when treating of them, “ with«
“ out difpute, they that have loft or facrificed
¢ their fortunes to the public fafety, in fuch,
¢ extremities, ought to have a reffitution or
© fatisfaction made them, as far as poffible,
* by the commonwealth.”

Burlamaqui, when treating on the fame
fubje&, fays, ¢ That it is really a maxim of
“ natural equity, that, when contributions.
% are to be made for the meceffitics of the fate,
¢ every man ought to pay his guota, and one
 fhould not be forced to bear morc of the-
¢ burthen than another.

“ And fince it may happen that the prefl<
% ing wants of the ftate may oblige the Sove=
“ reign to feize on fomething in the poffef«
“ fion of fome private fubjed, it is juft in
¢ thefe cafes, that the proprietors thould be
% indemnified either by their fellow-fubjeds, or
“ by the Excbeguer, for what exceeds his proe
¢ per fhare, at leaft as near as poffible®.”

#.Burlamaqui, Pol. Law, part 3. ¢. 5. § 27, 28.
Having
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Having thus fhewn that the State is bound
by law to tmake compenfation for the pro-
perty of the fubject, taken or deftroged by the
fovereign authority in cafes of neceffity, or
the public benefit or fafcty ; we will next in-
quire, what the law is, where that authority is
obliged to give up by tréaty the property of the
fubjeét with the territory ceded.

All authors on the fundamental laws of
civil fociety agree, that the fovereign autho-
rity has no right to alienate a province, with-
out impending public neceflity, againft the
confent of the wbhole nation, more efpecially
without the confent of the province intended
to be alienated, although all the other diftricts
agree to it, ror without the confent of every
man of that province; The reafons are, the
union of civil {ociety is formed by a mutual,
joint, and perpetual contra&, to which the
province and every individual are parties,
jointly interefted in, and equally intitled to,
the prote&tion and every other benefit flowing
from it, with thofe of the other diftri&s ; and,
of courfe, the ‘union cannot be diffolved or
impaired by the other co-parties without their
confent.  The right of plurality of fuffrages,
which is proper and juft in the decifion of
other matters, cahnot therefore extend fo far
as to diflolve or violate the union thus formed

by
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by all, nor to cut off from the body politic of
the State, thofe who have not violated their
engagements under the laws of the fociety.
Nor can any fubje& be deprived of the right
he has acquired by the a& of union, of being
a part of the body poiitic, and enjoying all
jts benefits, except by way of punithment for
crimes committed againft the laws. ¢ For as
¢ no fubje@ can lawfully take the crown from
a prince without his confent, fo neither has
a king a power to deprive a fubje&t of "his
right or property, or to fubftitute another,
¢ fovereign over him without his confent* ™

But to this law there is one, and only one,
exception, founded on the law of neceffity,
which is fuperior to all other human laws, and
binding on the fovereign and fubjeét of every
ftate. By this law, the fovereign authority,
which is bound to prefer the general fafety to
that of a part, “ when there is imminent
# danger of perifhing, or fuffering extreme
% evil, if they continue united,” may give up
a part to fave the remainder; but, in this
cafe, the nature of civil fociety, the mutual
and common benefits eftablithed by its union,
and the prote&tion and individual fecurity
which conftitute its eflfence, together with

Burlamaqui, past 3. ¢. §. § 38,
the
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the equitable condition upon which this law
of neceflity operates, all require that thofe
fubje&ts who have thus innocently fuffered by
an a& of the State, for the benefit of their
fellow-fubjects, thould be (ully indemnified by
thofe who have been bencfited and faved by
the facrifice.

But, in fuch cafe, what becomes of the
people refident in the territory ceded; of their
perfonal fafety, of the prote&tion of their pro=-
perty, and of their political rights, liberties,
and immunities, derived from, and fecured to,
them by the union, and which the fovereign
authority is bound fto preferve inviolable ?
Has any State a right to cede them with the
territory, by virtue of this law of neceffity?
By no means; for this law extends only
to a conditional difpofal of the fubje@s pro-
perty s and therefore, although a State may
lawfully give up a part of its territory to
fave the remainder; yet it cannot, under
any law whatever, difpofe of the perfons and
political rights of the people refiding in the
part ceded to another fovereign. For if fuch
was the law, it might transfer them to the
moft defpotic tyrant, and reduce them to the
moft abje&t flavery. It cannct transfer the
duties which they owe to the fociety, nor its

own
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own obligations, .as the fovereign trufice and
proteGor of their rights and libertics: it can-
ot transfer their allegiance, nor abandon the
protection of their rights and privileges twvitf=
vut their confent, while they obey the laws
and perform the duties of citizens. And
therefore, when fuch ceflions have been made,
it has been cuftomary to ftipulate, that if the
Tubje@s refiding in the territory ceded, choofe
to adhere to the union, and enjoy the rights.
they are entitled to under it, they may leave
the territory given up, and retire to the fo-
ciety of which they are members. And when
the fubject has made his eleftion, by taking
the benefit of fuch ftipulation, it has ever been
the uniform pratice of States to receive them,
and to continue to them all the rights, liber-
ties, and immunities to which they were en-
titled before the ceflion, and more efpecially
to the proteftion and indemnity due to them
by law, for the property given up by an a&
of the State for the benefit of the fociety.

Any thing fhort of this, no necefity, how=
ever extreme, can poffibly juftify; becaufe
mankind never yet coriferred on the fovereign
authority a right to give up or injure their
perfons, or to difpofe of their rights and pro-
perties, while they performed their engage-

G ments,



[ 4]

ments, without making them fu/l compenfation ;
and had fuch a transfer ever been made, it
would have been void in itfelf, as the perfons
making it could not poffefs fuch a right under
the laws of nature eftablithed by God himfelf.
Thefe laws, on the contrary, enjoin mankind,
under the heavy penalties of mifery and want,
to confult and purfue the means of their own
prefervation, welfare, and happinefs; and no
human covenant, no neceflity, can juftify a
violation of them. XHence all the rights and
powers ever yet conferred on any fovereign
authority, by the union of civil focicty, have
been conferred iz #ruff, and under the moft
Jacred obligation entered into on the part
of that authority, to defend, prote&, and
preferve their perfons from injury; and not
to devote their lives to ignominious death,
nor to difpofe of their rights and properties
without making full compenfation, while they
behave with fidelity to the laws of the fo-
ciety.

This truth will appear evident, not only
from the laws of the Britith conftitution, but
from every authority to be found in authors
who treat on politic law, and the eftablithed
principles of every regular State,

That
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That the Crown, in the Britith conftitu~
tion, is not only bound to defend the fubje&t
in his perfon, but alfo in his goods and chat-
tels, rights and privileges, will appear evident
from the writs of prote@ion I have before
cited, and many others to be found in the Re-
gifter; and the law is equally fettled, that if
the State fails to afford this proteQion, it is
 bound to place the fubje& who has fuffered
¢ through a want of it, in the fame flate he
¢ was in before the injury received ;” that is,
to make him adequate compenfation. For the
words of the writs in the Regifter, of folio 25,
26, as I have before faid, are, “ Et £ guid in
« prajudicium bujus proteSionis et folve gardiz
“ noftre attentatum inveniretis, ad ftatum debi-
“ tum reducatis.”® And, “Et fi quid eis forisfac-
“ tum reformari faciatis”” And, “ Et i quid
¢ forisfactum, injuriatum vel contra eos indebite
“ attentatum fuerit,id eis fine dilatione corrigi et
“ ad ftatum debitum reduci faciatis, prout ad
“ wos et quamlibet veflrum noveritis pertinere.”

To thefe authorities we will add that by
11 H. VIL c. 1. it is declared, * That by the
“ common (fundamental) law of England,
¢ the fubjeéts are bound by their duty of al-
¢ legiance- to ferve the Prince againft-every
¢ rebellious power and might., And that

Gs “ what-
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¢ whatever may happen in the fortune
“ of war, againft the mind of the Prince
« (to the prejudice of his fubjedts), it is
“ ggainft all LAW and good confcience, that
fuch fubje@s attending upon fuch fervice
 fhould fiyfer for doing their true duty of allc-

« giance.”

Upon this ftatute, fo important to the rights
both of the Crown and the fubje&, Juftice
Forlter, whofe authority will ever be refpeéted
in courts where the principles of juftice are
underficod, makes the following obfervations:
“ Here is a clear parliamentary declaraiion,
“ that, by the ancient conflitution of England,
¢« founded on principles of reafon, equity, and
good confcience, the allegiance of the fubje&
is due to the King for the time being, and
to him alone. This putteth the duty of the
fubje& upon a rational and fafe bottom ;
and be knuweth that allegiance and protec-
tion are reciprocal duties.” That is, in other
words, that the fubje¢t * knoweth” that the
State is as perfeCly * bound by the principles
“ of reafon, equity, and good confcience,”
principles, the force of which no human law
can fuperfede, to protect and defend his per-
fon and property againft all violence and in-
Jjuries, as he is bound to obey, and affift the

Prince,
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Prince, in defending the State in time of need
and danger; and that if he fails in the protec-
tion, and violates his engagement, he is bound
by the fame ptinciples to make the fubje&t ade-
guate compenfation. Indeed, this is the law of
every regular State, as will appear from all the
books on the fundamental laws of civil fociety.

<

(14

Puffendorf therefore fays, © That under the
law of Eminent Domain (which alone
gives the fovereign authority a power over
the property of the fubje@), if a Prince is
compelled by neceflity to alienate in a treaty
a part of his dominions, the loffes of indi-
viduals, whofe fortunes are facrificed to #be
national fafety, muft be made good by the

nation.

“ What power (continues the fame author)
the commonwealth has to cede thé goods
of private fubjeés upon a pacification, muft
be difcovered from the nature of #ranfcen-

' dental property; upon the force of which

the goods and fortunes of private men may
be given up whenever the neceflities of the
State and the public intereft require it: but
with this confideration, that the flate is ob-
liged to make good fuch loffes to the fubject
out of the public revenue. But whether a
particular fubje@’s gaods may be ceded, or

“ taken
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taken from him, muft in a monarchy be
determined by the PRINCE; and the whole
body of the fubjefis, upon his command, is
obliged to make fatisfaCtion to the perfons
that have fuftained lofs upon the public ac=
count beyond bis own proportion.”

Burlamaqui, when treating on the fame law,

fays— As to the effets of a private fubject

119

€t

ceded with the territory, the Sovereign, as
fuch, has a tranfcendental and fupereminent
right to difpofe of the goods and fortunes
of private men; confequently he may give
them up as often as the public advantage
or neceflity requires it; but with this cON=-
SIDERATION, that the State ought to in=
demnify the fubjeé for the lofs he has fuf-
tained beyond bis own proportion.”

M. de Vattel afferts the fame law, and tells

us, “ That the right which belongs to the

[
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Society or the Sovereign, of difpofing, in
cafe of neceflity, and for the public fafety,
of all the wealth contained in the State,
is called the Eminent Domain. It is evi-
dent that this right is, in certain cafes,
neceflary to him that governs, and confe-
quently is a part of the fovereign power;
when, therefore, it difpofes, in a cafe of
neceflity, of the pofleflions of a commu-

“ nity,
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& aity, or of an individual, the alienation will
& bevalid. But JUSTICE DEMANDS that this
« community or this individual be recom-
« penfed out of the public money; and if
¢« the Treafury is not able to pay it, all the
¢ citizens are obliged to contribute to it,
¢« FOR THE EXPENCES OF A STATE OUGHT
¢ 7O BE SUPPORTED EQUALLY AND IN A
¢ yysT PROPORTION. IT IS IN THIS CASE,
% As IN THROWING MERCHANDIZE OVER~
¢ BOARD TO SAVE THE VESSEL.”

Authorities from every other author on the
fundamental laws of civil fociety might be
adduced to fupport the fame truths ; but thefe
are fo plain and decifive, that more would be
fuperfluous. ‘They inconteftably prove, that
the fovereign authority of every State is
bound, in all events, to prote& the fubjeGt—
that the right vefted in it, of difpofing of the
fubje@s property in a treaty or pacificatiop,
is not arbitrary, but limited and conditional,
even in an abfolute monarchy; that it cannot
be lawfully exercifed but when the neceflities
and fafety of the State require it, and even
then it is given with this confideration and
Jacred obligation infeparably annexed, to in-
demnify the fubje& for the lofs he has fuf~

tained
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tained in eonfequence of it. To this we will
add, that it is impoffible for a mind open to
the convi&tion of reafon and truth, to con-
fider thefe authorities, without confeffing that
they perfe@lly embrace and evidently fupport
the claim of the Loyalifts, whofe property has
been firft loft through a want of the proteion
due to them by law, and’ afterwards given
up by treaty to the American States, in
fatisfation for damages alleged by them to
have been done, by the Britifh troops, and as
the price and purchafe of the zational peace
and fafety. Their cafe indeed far furpafles in
public merit, and has a much higher demand
upon the bononr and juflice of Parliament, than
the cafes to which the preceding authorities
apply *; for thofe authorities ftate no pecuiiar
merit in the fufferers—no folemn affurances
of prote&tion and indemnity previoufly given
by the fovereign authority—no extraordinary
exertions of the fufferers in the common
caufe, nor any dangers encountered in fup-
porting thé rights of Parliament: but the
right of compenfation and indemnity is de-
clared upon the mere ceffion of ‘the property
of the fubje&t with the territory ; and upon

. See ChaP- Vo
the
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the law and equity which enjoin the State to
diftribute the loffes, burthens, and facrifices
fuftained on the public account, among the
whole fociety who receive the benefit refult-
ing from them.

CHAP. Il

On the Ufage of Nations, under the funda-
mental Laws of Civil Society.

HE Sovereigns of Europe, well under-
ftanding the obligation they are under,
to prote&t the property of the fubje& iz all
events, and in the laff extreme, have not failed
to do it whenever it has been poffible in every
pacification. ‘To this end, they have infifted
on, and always obtained, a ftipulation, that
the individuals of the diftri& ceded fhould be
reftored to their property, if taken from them ;
if not, that they might difpofe of it to the beft
advantage, and return with the proceeds to
the fociety of which they were fubje&ts *.—
This ufage has been adopted for many
centuries, in order to fave the expence of
making the compenfation due, which other-
wife the States could not avoid, without
wviolating the facred and effential laws of their
refpelive focieties.
¢ The cafe of the Loyalifts only excepted,
H In
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In the civil war of the fifteenth century,
which happened in the dominions of Spain,
and ended in the independence of Holland,
'this principle of national juftice was fulfilled.
The war had continued near half a century.
The attainders and profcriptions were nu-
merous ; the enmity of the parties during the
war was violent, and yet the fovereign parties
to the pacification; confcious of their duty to
obtain all poffible protection for their fubjets
who had {uffered by the war, exprefsly fti-
pulated, * That all real ¢ffates which had
¢ been feized, expofed to fale, or profcribed
“ on account of the war, fhould be reftored
“ to their former owners; and that for all
“ goods feized and fold by the public officers,
‘ the owners fhould have refurn or receive
“ (a perpetual annuity of ) fix and one quarter
“ yearly, for every hundred pounds.”

In the Treaty of Utrecht, care was taken
by Great Britain to have the honours and
domain of Chattelherault reftored to the fa-
mily of Hamilton, and the honours and do-
main of Aubigne to the family of Richmond.

In the definitive Treaty between the Em-
peror and the States General, the city and
caltle of Dalheim, and other towns and terri-
tories, were ceded to the Emperor, and other

towns
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towns and territories were ceded by the Em-
peror to the States of Holland. But the high
contralting parties, well knowing that they
could have no right to facrifice the intereft of
individuals to the emolument of fociety, with-
out ample indemnification, agreed that the
officers and others on duty in the country of
Dalheim, thould have penfions egual to their
falaries at the charge of the country—and
the Mayor or Greflier of the High Court of
Dalheim, as alfo of the Lordfhips ceded to
his Imperial Majefty, who were not con-
tinued in their employments, fhould receive
a reafonable compenfation, or have the liberty
of felling their places under the approbation of
the Government of the Netherlands.

At the termination of the war in 1763,
when the King of France ceded the province
of Canada to Great Britain, he was fo fenfible
of the protetion due to his fubjeQs, that it
was infifted on, and it was accordingly agreed
by the Treaty, that the Canadians fhould re-
tain their property, and that fuch as did not
chufe to become the fubjeéts of Great Britain,
but withed to return to their former alle-
giance, fhould have a right to difpofe of it to
the beft advantage, and to tranfport its pro-
duce unmolefted to France.

Ha At
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At the fame time the like flipulation was
made by the French Monarch in the ceflion
of New Orleans to Spain.

By the fame Treaty, in the ceflion of the
Floridas to Great Britain, the fame ftipulation
was obtained by the King of Spain, in be-
half of his fubjedts.

Upon this occafion the condu& of the
Spanifh Monarch is an illuftrious inftance of
royal attention to the laws of civil fociety,
which regard the precteCtion and fecurity of
the fubje&t: for after the furrender of the
territory, finding that the Englifh fettlers
would give little or nothing for the property
of his fubjets referved by the Treaty, and
that of courfe they were ruined by his own
a&, the a& of ceflion, and thercfore that he
had not afforded them the protettion due by
the fundamental laws of fociety, he ordered
them to retire to his own dominions, and
on their arrival gave to every officer, civil
and military, falaries equal to thofe they
enjoyed before the Treaty. He further made
them compenfation for the property they
had loft ; and to the common labourer,
his wife and children, even to the infant
at the breaft, he allowed penfions for their
fupport. Thefe penfions, being in their

nature
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nature’ perpetual, would have been yet con-
tinued, had not this Monarch obtained, by the
laft treaty of Paris, the Floridas from Great
Britain, Upon this event the Spaniards, in
their turn, refufed to purchafe of the Britith
fettlers, and in a manner compelled them to
leave their property, which they had greatly
improved, His Catholic Majefty, by a late
proclamation, has generoufly reftored thefe
improved eftates to his fubjeéls, the former
owners, their children and grand-children.
Thus the wings of the Sovereign hovered
over his fubjets, and proteted them in all
their diftrefs. He felt the high obligation he
was under to do it. He confidered the value
of a number of f{ubjeéts to the fociety over
which he prefided. He faw the force with
which this example of fovereign Juffice would
fecure the confidence of his people, and bind
their fidelity to him on all future occafions.
Nor did he for a moment put the fum,
though large, he was obliged to draw from
his public treafury, in competition with the
public benefits which would be derived
from it.

Such has been the ufage of States, when~
ever aceflion of territory, and with it the pro.
perty of the fubje@, has been found neceffary

to
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to the common fafety. There was no fuch
refervation or reftoration of the property of
the Loyalifts, no indemnity whatever obtain-
ed; and had there been nothing mentioned
refpeting them in the treaty, it would have
been more to the honour of the Britith go-
vernment, than that humiliating ftipulation,
by which it was agreed, that the Loyalifts
thould have “ the liberty to go to the United
“ States, and there to remain fzwelve months
“ unmolefted in their endeavours to obtain
“ reftitution, and that the Cengrefs fhould
¢ RECOMMEND to the States, to reftore their
“ efltates, they refunding the bora fide price
“ which the purchafer may have paid.”

Here the Britifh State, which was bound to
obtain a reftitution of their property, if it
could poffibly be done, procured ¢ a liberty”
for them to folicit for it. They were fent by
theState which had granted their property for a
valuable confideration, to afk it of thofe whofe
right to hold it the State itfelf had folemnly
confirmed. They were fent by the State,
which they had faithfully {erved, and which
was bound to prote them, to feek for that pro-
teCtion from  States to which they were aliens,
whofe exiftence they had fought to prevent,
and who, from a principle of felf-prefervation,

were
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were naturally led to refufe it. And they
were fent by the State, which had deprived
them of their fortunes, and made them bank-
rupts indeed, to bargain and pay in ready
money for thofe fortunes which it had appro-
priated to #fs own emolument. For the ftipu-
lated condition of the reftitution, fuppofing
it to be made, was, “refunding the Zona
“ jide price, which the purchafer of the ftate
“ had paid for it;” and this extraordinary
boon was to be humbly folicited for, of their
implacable enemies, without the leaft hope
of {uccels, and without any poffibility of de-
riving any advantage from it, had it been
obtained.

The advantage which was fo repeatedly and
fanguinely defcribed, and expe&ed from thofe
recommendations, has, however, been long
fince fully eflayed. A niumber of Loyalifts
have gone to the United States to obtain refti-
tution of their property, under the recom-
mendations of Congrefs; and the effe& has
been what the Loyalifts, and many Members
of Parliament, in their debates on the peace,
foretold. Inftead of reftoring them to their
property, the American States have not only
treated the folicitations for it with infult and
contempt, but have imprifoned the perfons

of
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of the claimants, and afterwards banifhed
them under the pain of death.

As to the great body of Loyalifts, who were
not within the diftri&s in the pofleflion of his
Majefty’s arms, and who had equally demon-
ftrated their fidelity and zeal in fupport of the
rights of Parliament, and rendered fervices
equally important, there was no fipulation
whatever ‘made in their behalf. They were
not even mentioned in the treaty; they there-
fore could have nothing to expeét from the
recommendations of the Congrefs or from any
other quarter whatever, but from the HoNOUR
AND JUSTICE OF HIS MAJESTY AND PAR-
LIAMENT.

CHAP. IV.

Of the Senfe and Declaration of bis Majelly
and Parliament, on the Right of the Loyalifls
o Conqbezg/iziion, when their Adid was thought
neceflary to fupprefs the Rebellion.

WE can look nowhere for the fenfe of
the two Houfes of Parliament, but in

their own records. Here we find the moft
clear and pofitive decifions upon the right of
the fubjet to compenfation for injuries fuf-
18 tained



{ 57 1

tained in confequence of his allegiance, and
through a want of the proteftion which the
State-is bound to afford him by law.

The occafion of thefe refolutions were cers
tain tumults and infurreions “ againft the
“ authority of the Crown, and rights of Par-
“ liament,” which took place in America in
1764, as ftated in the foregoing Cafe. The
civil and military powers of the State then in
the colonies, were either incompetent, or not
exerted, to prote& the people. Sundry houfes,
and other valuable property of divers perfons
who had attempted to carry an A& of Par-
liament into execution, were defiroyed by the
mob. After full confideration of thefe facts,
the two Houfes of Parliament

Refolved, * That an humble Addrefs be
¢ prefented to his Majefty, to REQUIRE the af-
“ femblies of the American provinces to make
“ a proper recompenfe to thofe who had fuf-
“ fered in their perfons or properties in-confe~
“ quence of the faid tumults and infurrec~
“ tions.”

In this refolve the fenfe of Parliament on
three points is manifeft : 1ft, That thofe who
had fuffered through a want of prote&ion in
“ their perfons or propertics,” were entitled to

I a pre-
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¢ a proper recompenfe.” For otherwife, it is
not to be fuppofed that the two Houfes would
infift that the Colonial Aflemblies fhould make
it. 2. That the fubordinate governments of
the colonies, which had been vefted with the
proper powers, and had aftummed the prote&ion
of the fubje@ within their inferior jutifdic-
tions, were bound to make * a proper recom-
“ penfe” for injuries done to the fubje&
through a want of their prote€lion; and,
3d. That his Majefty and Parliament were
bound by law to compel, if neceffary, the Af-
femblics to make it. This is fully implied in
their right * to reguire it*.”

The two Houfes, however, fufpeting that
the Provincial Affemblies, in the then tumul-
tuous ftate of the provinces, would not comply
with the requifition; and knowing that Par-
liament, as the fupreme fource of power, pro-
teftion, and juflice, was bound either to com-
pel a compliance, or to make the recompenfe

® The word require was adopted by the Commons inftcad of
recommend, which was faid to be 20 loof and diferstionary. And
Mr. Pitt, that great Statefman, approved of the reguifition
to make the recompenfe, by a refolve of the Houfe, faying,
it was building on a rock that could not be fhaken by the re-
fraCtory and peevith humour of the Colonies; but, on the con-

trary, might be efablithed and executed by an at vindicatory
of their refolve, if negleted, or awt immediately compliod with.

MS. Report.
ifelf,
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itfelf, at the fame time, and upon the fame.
occafion, concurred . and

Refolved, “ That all his Majelty’s fubje@s
“ refiding in the faid colonies, whn have ma-
« nifefted a defire to comply with, or to affift
# in carrying into execution any A& of Par-
“ liament in the Britith colonies in North
“ America, bave afied as dutiful and loyal fub-
“ jects, and are therefore entitled to, and will
“ qffuredly bave, the favour and proteftion of
“ this Heule.”

In the year 1767, when thofe tumults were
renewed, the,two Houfes were more explicit,
if poffible, in regard to the right of the fubject
to indemnity for lofles fuftained in confequence
of his allegiance to the Crown, and his fup-
port of the rights of Parliament. Aund again

Refolved, “ That all perfons, who, on ac-
“ count of the defire they have manifefted to
“ comply with, or to affift in carrying -into
execution any Afs of the Legiflature of
 Great Britain relating to the Britifli'colonies
“ in North America, have fuffered any injury
“ or damage, ought to bave full and ample
¢ compenfation made to them for the fame by
“ the réfpe@ive colonies.”

And left the colonies fhould not comply
‘with this a& of public right, and the conf~
Ia dence
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dence of the Loyalifts in the altimate juftice of.
Parliament thould be thereby abated,the Houfe
of Commons again

Refolved, * That all fuch perfons have
“ ated as dutiful and loyal fubjes, are there-
“ fore entitled to, and will affuredly bave, the
“ protetion of the Houfe of Commons of Great,

¢ Britain”’

It is impoffible for a perfon converfant in
the laws of civil fociety to read thefe refolves
without perceiving the following truths:

tft. That they are founded on, and decla=
ratory of, the fundamental laws of the Bri-
tith conftitution, which have elablithed the
reciprocal obligations, duties, and rights, be-
twecn the {overeign authority and the fubje&,
2d. That in and by thefe refclves the two
Houfes of Parliament have exprefsly aflerted
the right of the fubje@ who had fuffered in his
perfon or property, in confequence of his
only * manifefting a defire” to comply with
an A& .of Parliament, “ to ample compenfax

“ tion,”’
3d. That the two Houfes have, by their
repeated refolutions, in the moft unequivoca)
manner, pledged themfelves to do juflice to
the fubject upen the right fo confeffed and af-
ferted, by the moft folemn affurances of pre-
tection
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te&tion and indemnity for the. ! injuries, and,
“ damages fuftained.”

4th, That the protetion thus folemnly pro-
mifed is not a matter of f2voxr depending on
the pleafure or difcretion of the two Houfes,
but a 7ight; or, to ufe the word of the re=-
folves, a “ TITLE,” incontrovertibly founded
in the fundamental laws of the State ; a right
coeval with the Britith conftitution, and 4
Sirmly efiablifhed as any one right of Parliament
itfelf; and therefore a right which the two
Houfes are bound, were their folemn af-
furances out of the queftion, by the moft fa-
cred principles of honour and juftice to fulfil

But it may. be here atked, What did the
two Houfes mean by proteffion? The anfwer
to this queftion is, That they could mean no-
thing elfe but that * protection” to which the
fubje@ has a right under the laws of the Bri~
tith cenflitution, ard indeed of every civil fo-
ciety, which is by no means ambiguous. 7
s that /Z’&urity of per/im and property, that
Shield or. cover from injuries, of which man-
kind were defiitute in a flate of nature, and to
obtain which be gave up bis.natural liberty, ana
entered -into civil fociety. The word itfelf ig
derived from the Latin term protego, to fbelter,
to cover from evil. This important blefling,

upon
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upon which the fafety and happinefs of the
fubje€ entirely depend, is fecured in the con-
ftitution of every State by various means and
by various fources; -from the military efta-
blifhment, from the civil courts of juftice, and
in cafes where thefe are incompetent, from the
fovereign authority. The King is bourd to
prote& the fubject in the poffefion of his pro-
perty, by the military power, when neceflary;
but the courts of juftice and the two FHoules of
Parliament are bound to give him % grotcficn
“ for injuries fuflained, for property lyi or
“ defiroyed, or given up by the State.” And
this can be done only in the mode of ccmpen-
Jation ; in the courts of juftice, by com-
pelling the perfon who has done the injury to
make good the damages; and in the'two
Houles of Parliament, by giving that indem-
wity and compenfaticn which are due to the fub-
je by the laws of. the State.

But were the word profefion of ambiguous
meaning, we could not be at a lofs for the
fenfe in which the two Houfes have ufed it.
Their own refolves declare it tobe « a proper
“ recompenfe, full and ample compenfation,
« which thofe who have fuffered any injury
« or damage, on account of the defire they
¢« have manifefted to comply with any alls
« of the Britith legiflature, ought to bave, are

14 “ entitled
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“ entitled to, and will affuredly bave, from the
“ House oF ComMONSs of Great Britain.”

The prote&tion of a State in every precedent
to be found either in the books which treat
of the fundamental laws of civil fociety, or
in the refolutions and acts of the Britith Par-~
liament, means, “ reflitution,” “ fatisfaction”
“ iridemnity,” * recompenfe,”’ “ compenfation.”
Grotius, when treating of the right of the fo-
vereign authority to give up the property of
the fubje@, calls it, « reflitution,” “ fatisfac-
“ tion;” Burlamaqui, “ indemnity, and. in-
“ demnifying the fubjet? for theinjury fuffained ;"
and Vattel, “ recompenfe out of the public
% money.”

Indeed the prote&tion thus declared to be
the right of the fubjet, and folemnly pro-
mifed by the two Houlfes, can be nothing but
the fame which was given by Parliament to
the citizens of Glafgow for their loyalty, in
putting that city in a pofture of defence againft
the rebels, which was a full reimburfement of
the fum expended. It is the fame which was
given by 4 Geo. I. to all perfons who had
continued fzithful to his Majefty, and whofe
houfes and goods had been deffroyed either by
the rebels, or the King’s army, in Scotland or
Lancathire, and who were * fully reimbusfed,

“ and
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“ and repaid their loffes by the refpective Ex-
“¢ chequers of Eﬂglarzd and Scotland” Tt 1§
the /ame which was given to Daniel Camp-
bell Efq; whofe property had been deftroyed
by a mob, on * account of his promoting an
“ a& for laying a duty on malt, who was
“ paid bis great loffes and damages, clear of
“ all deduttions.” It is the fame which was
granted to Dr. Swinton, for houfes deftroyed
at Chefter, in confequence of the preceding
rebellion, who was paid for them out of the
public aids granted to the Crown. And itis
the fame which was given to the Duke of
Montagu, ‘the proprietor of St. Lucia, ‘when
the Britith government found it neceflary to the
peace and intereft of the nation to cede that
ifland to France, * who was amply recom-
e pcr_z/éd for bis lofs, both in honour and res

& wenue,)

From the fenfe and declarations of the two
Houfes of Parliament, we will pafs to thofe
of his Majefty, which we fhall find in his
Royal Proclamation, ftated in the preceding
Cafe, and drawn up by the then Attorney and
Solicitor Generals, now Lord Thurlow and
Lord Loughborough. Here the opinion of
his Majefty on the fundamental laws of the
Britith conftitution, and the right of the fub-

je&
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et arifing from them to prote&ion and. in
demnity, will appear to be clearly the fame
with that of the two Houfes of Parliament ;
and we may certain]y conclude, that his Ma-~
jefty’s deliberate judgment upon the law of
the land and the right of the fubje@, thus
aided by the advice of his privy council, and
of the moft eminent judges of the law, can-
not leflen, but will corroborate, that of the
two Houfes, From a little confideration of
this proclamation, the following matters are
either exprefsly or implicitly afferted and
declared,

1ft. ¢ That an open and avowed rebellion
¢ exifted in his American dominions.”

2d. © That not only ¢ all his Majefty's
. officers, civil and military, were obliged
“ to exert their utmoft endeavours to fupprefs
 the rebellion,” but all the fubjects of bis
 yealm, and the dominions thereunto belong-
“ ing, were bound, 4y /aw, to be aiding and
# affifting in the fuppreflion of it.”

3d. That his Majefty having thus clearly
pointed out the duty of the fubjed, in order
to prevent their ¢ negle&ing or violating it
* through ‘ignorance thereof ;> he exprefsly
forbids them to .admit * any doubt of the pro-
% tettion which- the law will afford to their
% Lyalty and seal”

K 4th.



[ 66 ]

4th. That the prote&ion which his Majefty
bas fo unequivocally declared to be the law-~
Sul right of the {ubje@, can mean nothing elfe
but what the law means, which, as we have
before fhewn, is a reflitution of the property
loft; if regained by the State; or if loft
through a want of the protettion due, or given
up by the State, recompenfe, indemnity, and
compenfation for it. And,

sth. That his Majefty, fupported by the
preceding refolutions of the two Houfes of
Parliament, and the /220 of theland, has, in &
manner the moft folemn, pledged his RoYAL
FAITH to cvery fubjec? who fhould, during
the rebellion, difcharge his duty with * loyalty
¢ and zeal,” by declaring in his royal wif-
dom, that to thofe * who fhould affift in fup-
« prefling the rebellion, the /2w would, with~
“ out doubt, afford prote&tion.”

But it may be afked to whom were thefe
declarations and folemn aflurances made by his
Majefty and Parliament? It was from the
year 1764 to 1782, that the unlawful refift-
ance to the * authority of the Crown, and
% the rights of Parliament,” was continueds
It was in 1764 and 1467, that the refolutiong
of Parliament were made; The latter were
exprefsly direCted ta * his Majefty’s fubjets

“ refiding
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« refiding in the colonies,” to incite them to
fupport 2hat authority and thofe rights. And
it was in 1775, when the fame lawlefs re-
fiftance broke out into “ open and avowed
¢ rebellion,” that his Majefty iffued his pro-
clamation, calling on 4/ his fubje&s to affift
in fupprefiing it. Now let the fa&t be en-
quired into, and it will readily appear, that
the American Loyalifts are the very fubjeéls
defcribed in the proclamation and refolves;
the perfons they were peintedly intended to
encourage, and who, placing the uimoft con-
fidence in them, have fully complied with the
duty required of them by his Majefty and the
two Houfes, and of confequence the identical
perfons to whom the faith of Majefly and the
bonour and juftice of Parliament have been
folemnly pledged for their prote&ion “and
indemnity.

Indeed it has already appeared to the Com-
miflioners of Inquiry, appointed by Parlia-
ment, that thefe unfortunate but faithful
fubje@s of the Britith Crown have not only
manifefted a defire to comply with, and to
afit * in carrying into execution the afls
« of the Britith Parliament,” in firi® con-
formity to the Parliamentary refolves and the
Royal command ; but with a degree of for-

K2 titude
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titude which no dangers could abate, and
with a loyalty and zeal unprecedented in the
annals of hations, have rifked their lives, and
been deprived of their fortunes, in direft con=
Jequence of thofe refolves, and their obedience
to the command of their Sovereign. A
number of them have moreover fuffered the
moft ignominious deaths; others, and not a
few, have been confined, and perithed in
loathfome dungeons and polluted mines, and
many have been affaffinated and barbareufly
murdered. And when the State ought to
have regained their property, and reftored ‘it
to thofe who furvived, and to the:widows
and orphans of thofe who ‘had wirtwon/ly
perifbed in the caufe of their country; it was
iven up as the price and purchafe of peace
gr their fellow-fubjetis, who bave been near
Jwve years in the poffeffion of the benefits: anid
bleffings purchafed by that facrifice. And yet
thefe faithful fubjets have been thus deprived
of their property near: twelve years, and
near five years have elipfed fince'the com=
penfation due by law ouGHT To, HavE
BEEN MADE.

It is ‘well'known that this detay of juftice
has produced the moft - melancholy and fhock-~
ing evénts. A number of ‘the fufferérs have

been
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been driven: by it into infanity and become
their own deﬁroyers, leaving behind '¢hem
their helplefs widows -and orphans to fubfift
vpon the cold charity of ftranigers. Others
have been feat té- cultivite a-wildernefs' for’
theit fubfiftence without having: the  means,
and-compelled ‘through: wan¢ to: throw them=
felves on the mercy of the Amniéri¢dn States,
and!'the chaxiity of their- former friends, to
fupport that life which might have been made
comfortable by the money long fince due to
thern by the Britith Government ; ‘and many
othérs, with™ their familieg; are . barely -fub=
fifing ‘upon :a temporary allowande ~from:
Government, a mere pittance when compared
with the fam due to them.

- May not: fubjects who- have thus (ufferéd,
whofe- lives-hive been ritked in the:caufe of
their country, ‘and whofe property has been;
deévoted to-the PUBLIC. SAFETY; with all due
deference -and relpe@ . atk thele queflions:
Were not his Majefty. and the two Houfes of
Parliament- in earneft when they made the
preceding declarations?- Did they not fpeak
the language of law and truth 2 If they were in
carnieflt, as we muft conclude, can Parliament
now fay that his Majefty’s .proclamation and
their own folemn refolutions:meant nothing 2

Nay
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Nay more, will they reverfe their own de-
clarations, and now affert that the * dutiful
“ and loyal fubje@s,” who have rifked their
lives in fupporting ‘the rights of Parliament,
¢ qught” * zot” * to have” ample and full
compenfation for loffes fuftained m confe-
quence -of it; and * that ghey are” * not”
entitled to, and affuredly fhall “ 7as> have
the ¢ prote@ion’’ of Parliament? This furely
is impoflible !

8hall fubje&ts to whom thefe royal and
parliamentary affurances have been folemnly
made, Jonger folicit for that prote&ion and
indemnity to which the laws of the land give
them an undoubted right 2 Will Parliament
longer withhold from them the juftice it has
afforded to every other perfon in' their pre-
dicament, ever fince the eftablithment of the
prefent government 2 What plea or pretence:
can juftify the diftinCtion, and vindicate a
treatment of them-as men out of the protetiion
of the laws ?. What. crime have they com-
mitted which can juftify fuch wnprecedented
partiality? ‘They have committed none, un=
lefs innumerable aéts of the moft affeGtionate
loyalty to his Majefty, and the moft un-
daunted zeal in fupporting the rights of Par-
liament, be thofe crimes. Can fuch alts be
really
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really criminal in the opinion of Parliament,
after having excited the Loyalifts to commit
them ; after having declared the law which
commands them, and pledged its faith for the
protection and indemnity of the perfons com-
mitting them; after having f{uffered their
fortunes to be confifcated by the rebel Stares
through 2 want of the protetion due to
them, and after it has facrificed their pro-
perty to the benefit and fafety of their fellow-
fubjets, WITHOUT HAVING MADE coM-
PENSATION?

To thefe arguments we will only add, thar
by the treaty, the independent fovereignties- of
the American States were unconditionally con=
firmed, and confequently the fanguinary laws
by which the Loyalifts were attainted. Thefe
laws remain iz force to this day, and the
American States ftand juftified, by the treaty
of peace, to put thofe of them to death who
fhall appear within their jurifdiGtions. A
number of them have been imprifoned and
cruelly treated, and with difficulty efcaped
the ultimate punithment which thofe laws

inflict
Now, although itis allowed that the Britith
government might lawfully difpofe of the

property of its fubje@s for the public fafety,
making
6
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making them adequate compenfation, it will not
be contended that it could poffibly have. any
right, under any law either buman or divine,
to confirm unlawful ats, which devoted the
lives of feveral thoufands of its immocent and
Jaithful fubje@s, on any account or upon any
pretence ‘whatfoever. If it could not obtain
a repeal of fuch laws, it certainly ought not,
by any means whatever, to have given its
fanQion to them. Indeed, this was 2n a&
fo fundamentally wrong, that it is impof-
fible to fuppofe his Majeffy, whofe paternal
affeCtion for his people is fo well known,
or that the two Houfes of Parliament,
whofe honour aud juftice have ever remained
unfullied, would have approved of it, bow-
cver urgent the public neceffity, had not their
minds been impreffed with the moft firm
and immutable refolution to make the moft
ample and complete reparation for it.
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CHAP. V.

Of the Ufage and Precedents of Parliament,
ander the ﬁmdammtal Laws of: the Brit /b
State.

W E have feen in the preceding chapters,
that the Sovereigns of every State:have

hLeld themfelves hound by the laws.of «civil
foc;ety never to abandon the pere&mn of
the fubje in their greatefl extremities ; that
even when they have‘been under the neceﬂity
to give up a part of their dominions to fave
tli¢. remainder, the property of the «fub_]ea:
has been flill an obje of their utmoft pro-
tection and care: that in all cafes where it
could be done, it has been referved by treaty
and reftored to the owner; and where the
nature and iffue of the war have not admitred
of fuch reftitution, the %/age founded on the
L AW has been, to indemnify the private fufferer
out of the public revenue, and by that means
to divide and diftribute the burthen equally
and juflly among thofe whofe prote@ion and
fafety have been purchafed by the facrifice.
This being the univerfal praftice of States, it
would be firange were there not precedents
of it in the adminiftration of the govern»
L ment
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ment of Great Britain. On the contrary, it
will be found, upon perufal of the Books of
Statutes and the Journals of the Houfe of
Commons, that the fovereign authority has
ever held itfelf bound by law to make a juft
compenfation to the fubje, not only in cafes
fimilar to that of the Loyalifts, but in others
of infinitely lefs public merit. To demonftrate
this truth we wil} cite the following cafes .

rft. Wherever the rights or property of
the fubje@ has been taken from him by the

State, to anfwer fome public conyenience or
benefit.

When it was found neceflary to the public
welfare to unite the two kingdoms of Eng-
land and Scotland, and to deprive the city of
Carlifle of certain tolls, adequate compenjation
was made for the lofs of them. Com. Journ,

vol. 15. p. 336.

'When Parliament thought it neceffary ta
the public peace and fafety, to fupprefs the
heritable juri{diGions in Scotland, it gave
to the proprietors £152,037 as compenfation,
Ibid. vol. z§. p. 301.

‘When the exclufive rights and privileges of
the African Company were thought injurious
to the nationagl commerce, Parliament de-

prived
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prived them of their charter; but gave them
£ 112,140.3s 2 juft compenfation. Com. Journ,
vol. 26, p. 408.

When a refumption by the Crown of the
royal jurifdiGion of the duke and duchefs of
Athol, was found neceflary to the intereft of
the public revenue, the fum of £ 70,000, with
an annuity to the furvivor, was given by Par-
liament as a full compenfation.  Ibid. vol. 30.
p. 225. 328,

£ 23,500 was given to the proprietors of
Carolina for their rights of government, when
it became neceffary to the peace of the pro-
vince, that the Crown fhould refume them.
Ibid. vol. 21. p. 426.

And Parliament has been fo careful not to
infringe on the fmalleft rights of the fubje&
avithout making compenfation, that it would
not take from the clerks of the Secretary of
State’s office the favings they made, by fending
letters free of poftage, without a compenfation.

2d. Where the property of the fubje& has
been deftroyed, to prevent fome public mif-
chief.

When the cattle of the fubje@ has been
deftroyed, to prevent infe@ion, by an order
of the State, he has been always paid the va-

L2 lue
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lue out of the public revenue. Com. Journ,
vol. 32. p. 966. Vol. 33. p. 714

If fhips are burnt by order of the State, to
prevent the plague, the owners have been al-
ways paid their value. Ibid. vol. 8g. p. 604.
606.

3d. Where the property of individuals has
been deftroyed, loft, or injured by a failure of
the fovereign authority in fulfilling its public
engagements, by not affording the proteQion
due to the fubje® by the fundamental and
effential laws of the Britifh conftitution, Par-
liament has ever made a juf# compenfation.

In March 1716, feveral perfons having
fuffered, through a want of the prote@ion
due to them as fubjeéls, by the tumultuous and
rebellious proceedings in fundry counties,
£ 5577 were granted by Parliament, to make
good their lofles. Com. Journ. vol. 18.
P- 495-

The faw-mill of Charles Dingly being
deftroyed by a number of diforderly and /u-
multuoxs perfons, Parliament paid him the va--
lue of his lofs. Ibid. vol. 32. p. 240.

If Parliament, from a due fenfe of the laws
of the land, and of the prote@ion which it
is moft facredly bound to afford ta every fub-

Je&,
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je@, has thought itfelf bound to make com=
penfation in the preceding initances, whers
the fufferers could pretend to no public merit,
farther than that they were peaceable fub-
je&ts, how ftands the law in refpe& to thofe
JSaitbful citizens, who, in obedience to the
royal command, and under the moft folemn
affurances of prote@ion from his Majelty and
from both Houfes of Parliament, have. ful-
filled the duties of allegiance with a@ivity and
¢ zeal;” and, at the rifk of their lives and for=~
tunes, have ftepped forth in defence of the
royal authority and the effential rights of Par~
liament? Are fuch fubjecs entitled by law to
lefs proteétion and /s juftice than thofe who
have manifefted no merit, on account of their
fidelity to the State? Surely they are not.
— Every principle of reafon, law, and juftice,
and the uniform ufage of a Britith Parliament,
forbid it. And therefore,

4th. In purfuance of the law of.the land,
the ufage of Pariiament has been, -whenever
the fubje@ has fuffered lofs or damage in con~
fequence of a performance of the /eaff of his
political duties to the State, in which he has
not been preteted, to make him adeguate
and full compenfation for his. lofles.

In the year 172§, Danicl Campbell had
given ‘his wote for the bill for laying'a duty
9 uponm



[ # 1
upon malt. A mob at Glafgow deftroyed his
property ; Parliament adjudged that he was
entitled to full compenfation, * clear of all
“ deduttions.”

It is proper to obferve, that this flatute is
clearly declaratory of the fundamental laws
of the Britith conflitution, which eftablith
the reciprocal obligations of prote&tion and
allegiance, with the right of the fubje® to
compenfation for loffes fuftained through the
want of that protection ; becaufe, by this fta-
tute, the King, Lords, and Commons, de-
clare, ¢ That as the great loffes and damages
« fuftained were on account of the concern
“ he had, or was fuppofed to have bad, in pros
“ moting the a& for laying a duty upon mal,
¢ it is JUST and REASONABLE, that the faid
“ damages and loffes thould be MADE GooD
« and REPAID to the faid Daniel Campbell,
“ clear of all deduttions.” And it is further
obfervable, that the Parliament of that day
thought it true policy, as well as juftice, fur-
ther to declare to the {ubje@, that full compen-
Jation was due by law to thofe who had fuf-
fered in confequence of a mere fuppofition that
they had difcharged the leaft of their political

duties to the State.
In the year 1689, during the rebellion in
Treland, the Houfe of Commons made ample
provifion
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provifion for the fupport of the Irith nobility,
gentry, and clergy, whofe eftates had been
confifcated in confequence of their fidelity to
the Crown of England, and who had taken
refuge under the Britith government. Com.

Journ. vol. 10. p. 204. 212. 217. 259. 97,
98. And,

In the fame year, the rebellion being fup-
prefled, by the ftatute of the 1 W. and M.
c. 9. “ All the Proteftant fubje@s, who had
% continued faithful in their allegiance during
# the rebellion in Ireland, and had incurred
a forfeiture of their eftates under a&s of
the Irith Parliament,” were reftored to their
pofleflions, as well ecclefiaftical as temporal,
in the fame manner they were beld bejore the
% rebellion.”

Compenfation was made for the loffes fuf-
tained by thofe who had defended London-
derry during the fiege, out of the public fund
raifed by the confifcated eftates of the rebels.
Ibid. vol. 13. p. 291, 293.

In 1705, the Houfe of Commions, on the
petition of Elizabeth Wanderford, fiating,
that her hufband, on account of his zea/ and
Jervice in Ireland for the late King William,
had been condemned as-a traitor and bis gllate

gon=
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confifcated, voted her an annuityas compenw
fation. Com. Journ.vol. 13. p. 54-

In the year 1708, Alexander Grant was
reimburfed by a vote of the Houle of Com-
mons, for the wafte committed by thc rebel-
lious ‘¢lans in Scotland.  Ibid. vol. 15. p. §8c.
588.

In the year 1715, by the firk of Geo. I
¢ 24. On account of the loyalty and =zeal
which the citizens of Glafgow had thewn, in
putting themfelves ¢ in a pofture of defence
“ againft the rebels and traitors,” Parliament,
¢ in confideration of their loffles and ex-
¢ pences,” granted “ to the city a duty upon
¢ ale and beer for the fpace of twenty years.”

By the 4th Geo. L c. 44. the fubjeéts who
had behaved with fidelity to the Crown during
the rebellion, and whofe property had been
deftroyed by the rebels, were fully recompenfed
for their loffes.

In the year 1717, by the 4th Geo. L. c. 8.
it was enalted, “ That all perfons who had
“ continued dutiful and faithful to bis Majefty,
¢ and whofe houfes. or goods had been burnt
“ by the rebels in Scotland, or burnt or other-
“ wife deftroyed at-Prefton’in Lancafhire by
“ the rebels, or bis Majefly’s army, fhall be

[{] f” 11]
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« fully reimburfed and repaid their lofles by
“ the refpective exchequers of England and
« Scotland.”’

In the year 1749, the Houfe of Commons
granted ta the Joyal city of Glafgow 10,000/
for that fum extorted from them by the rebels:
Com. Journ. vol. 25. p. 959.

In the year 1747, Do&or Swintoti peti-
tioned the Commons, for a compenfation for
fundry houfes which had been deftroyed in
the preceding rebellion at Chefter. His pETI-
TION CAME DOWN RECOMMENDED FROM
THE THRONE. It was confidered as a peti-
tion, in the prayer of which the public honour
and juftice were concerned, and therefore it
was received by the Houfe of Commons, a/-
though the time limsted for receiving private
petitions was expired ; and he was fully com-
penfated for his lofles, out of the aids granted

to the Crown.

When the State found it neceflary to the
public intereft and. fafety, to cede to France
the ifland of St. Lucia, ample compenfation
was made to. the Duke of Montagu, the pro-
prietor, both of honours and revenues; there
being in his cafe, as in that of the Loyalifts,
no refervation of bis properiy.

M From
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To thefe we will add one authority more.
Judge Blackftone, when treating of the pro-
te@tion due from the Legiflature to the fubject,
in the moft decided manner declares, that
“ fo great, moreover, is the regard of #he law
“ for private property, that it will not au-
« thorife the leaff violation of it, no, not even
“ for the general coop of the whole com-
“ munity. Befides, the public good is in
« nothing more ¢ffentially interefted than in
¢ the protection of every individual’s private
“ rights, as modelled by the municipal law.
“ In this, and fimilar cafes, the Legiflature
“ alone can, and indeed frequently does, inter-
* pofe and compel the individual to acquiefce.
“ But bow does it interpofe and compel 2 Not
“ by firipping the individual of his property
“ in an arbitrary manner, but by giving him
“ 2 full and ample indemnification and equivalent
« for the injury thereby fuftained.”

From thefe and many other authorities, it
evidently appears, that Parliament has ever
held itfelf bound by the law of the land, to
make compenfation to the fubje& for pro-
perty taken or deftroyed by the State, either
to avoid fome public mifchief, or to obtain
fome public benefit; for property loft through
a failure in the State, to afford him the pro=

te&ion
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te&tion due by law, and for property loft in
confequence of his faithful exertions to de-
fend the public intereft and fafety: while
there is not one to be found of a contrary
tendency or {pirit, nor one where the com-
penfation claimed by the Loyalifts, has been
delayed beyond the fefion of Parliament in
which the application has been made. In-
deed the right is fo replete with public merit
and equity, and the law from which it is de-
rived has been o well underftood, that it has
never been difputed or doubted. It is, as
the moft eminent civilian in Great Britain
declared, when his opinion was taken upon it,
“ 4 TruisM wbich admits of no POSSIBI=
“ LITY OF DOUBT.”

M2
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CHAP. VI

Of the Senfe and Declarations of the Members
of both Houfes of Parliament in their De-
bates on the Treaty of Peace, upon the Right
of the Loyalifis to Indemnity and Compenfa-

tion.

T T is not to be prefumed that a great national
council will be of contrary opinions at
different times, refpe@ing a topic of national
juftice. The principles of juftice, which are
immutable, and the fame yefterday, to-day,
and for ever, are fo deeply ftamped by Omni-
potent wifdom in the confciences of men, that
they cannot be miftaken. No man, whofe
intelleCtual powers were not impaired, or
whofe . reafon was not perverted, ever yet
doubted of the obligation he was under to
make reparation for injuries done to, or da-
mages {uffered by, another, through a violation
of his folemn engagements. Noris an inftance
to be found in the annals of Parliament, where
it was ever denied or difputed that the fove-
reign authority of Great Britain was bound,
by law, to make compeniation for lofles fuf-
rained by its faithful fubje@s, through a
breach
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breach of its facred obligation to-defend and
prote& their perfons and properties.. Hence
we fhall find that the Members of the two
Houfes of Parliament, who fpoke in the
debate on the treaty of peace, have fully éon-
firmed the declarations and folemn decifions
of the two Houfes of Parliament in 1764 and
1767, and of his Majefty in council in 1775,
on the right of the Loyalifts to compenfation
for lofles fuftained in confequence of their
fidelity to his Majefty, and their- attachment
to the Britith government.

To prove this, we here -give extraQs from
fuch parts of the fpeeches of the learned Mem-
bers of both Houfes as relate to the Cafe of
the Loyalifts.

HOUSE or COMMONS.

Mr. Wilberforce. “ When he confidered the

% Cafe of the Loyalifts, he confeffed he there
“ felt himfelf .conquered ; there he faw his
“ country bumiliated; he -faw her at the feet
% of America! ‘Still he wasinduced to believe,
“ that Congrefs would religioufly comply
* with the article, and that the Loyalifty
“ would obtain redrefs from America. Should
% they not, -this country was bound te afford it
¢ them,
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& them. They mufl be COMPENSATED; Mi-
“ nifters, he was perfuaded, meant to keep
 the faith of the nation with them.”

Lord North. “ And now let me, Sir,
¢ paufe on a part of the treaty which awakens
 human fenfibility in a very irrefiftible and
¢ lamentable degree. I cannot but lament
¢ the fate of thofe unhappy men, who, I con-
“ ceive, were in general obje&s of our GrA-
“ TITUDE and PROTECTION. The Loyalifts,
“ from their attachments, furely had fome
“ claim on our affeGtion. But what were
“ not the claims of thofe who, in conformity
“ to their allegiance, their cheerful OBEDIENCE
“ to the woice of Parliament, their confidence
“in the proclamation of our Generals, in-
¢ vited under every aflurance of military, par-
“ liamentary, political and affetionate PROTEC-
“ TIoN, efpoufed, with the hazard of their
“lives, and the forfeiture of their properties,
“ the caufe of Great Britain? 1 cannot but
“ feel for men thus facrificed for their bravery
“ and principles: men who have facrificed all
“ the deareft poflefiions of the human heart
“ They have expofed their lives, endured an
“age of hardthips, deferted their interefts,
“ forfeited their -pofleflicns, /of their connec-
“tions, and ruined their families, in oUR

% CAUSE.

4
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“ causE. Could not all this wafte of human
¢ enjoyment excite one defire of prote@ing
“ them from that ftate of mifery with which
« the implacable refentment of the States has
¢ defired to punifth their loyalty to their So-
¢ yereign and their attachment to their mother-
¢« country? Had we not efpoufed their caufe
“ from a principle of affection and gratitude,
¢ we fhould, at leaft, have proteized them, to
¢ have preferved our owN HONOUR. Ifnot
¢ tender of their FEELINGS, we {hould have
¢ been tender of our own CHARACTER.
« Never was the bonour, the principles, the
« policy of a nation, fo grofsly abufed as in
¢ the defertion of thofe men, who are now
« expofed to every punifhment that defertion

“and poverty can inflilt, BECAUSE THEY
“ WERE NOT REBELS.”

Lord Mulgrave. * 'The article refpefting
¢ the Loyalifts, he faid, he never could regard
“ but as a lafting monument of . national dife
“ grace, Nor was this article, in his opinion;
“ more reproachful and derogatory to the
% bonour and gratitude of Great Britain-than
“ it appeared to be wanton and unneceflary:
« The Honourable Gentleman whe made the
‘. motion had afked, if thofe Gentlemen, who
% thought the prefent peace not fufficiently

“ advan-
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‘#-advantageous to Great Britain; confidering
. her circumftances, would confent to pay the
% gmount of expence another campaign* would
% have put us to, for the degree of advantage
% they might think we had a right to expe@?
¢ In anfwer to this, he declared for one, bé
 bad rather, large as the fum in queftion was,
« bave bad it ftipulated in the treaty, that
8 Great Britain fhould apply it 1o making good
“ the. loffes of the .Loyalifts, than that they
# fhould have -been fo fhamefully deferted,
“ and. the national bonourfo pointedly difgraced
% 35 it was by “the fifth article of the treaty
“ with the United-States.”

My, Secretary Townfbend, new Lord Syd-
zcy. “ He was ready to admit, that many
« of ‘the Loyalilts had. the flrongefl claims
“ upon the country; and he ttufted, ‘thould
“ the recommendation of Congrefs.to .the
% American States prove unfuccefsful, ‘which
¢ he flattered himfelf would not be‘the cafe,
“ this country would feel itfelf bound 'in bonour
 to make them FGLL COMPENSATION for
© their loffes.”’

! Mpr. Burke. “ At any rate, it mult be

“ agreed on all ‘hands, that a vaft number of

¢.the Loyalifts had been deluded by this

@ country, and bad fifqued every thing ia
* Twenty millions,

¢ our
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% our caufe; to fuch men #be. nation owed
 proteftion, and its bonour was pledged for
% their fecurity AT ALL HAZARDS.”

Lord Advocate.  “ With regard-to the
¢ Loyalifts, they merited every pofible effort
“ on the part of this country.”

My, Sheridan * execrated the treatnrent
“ of thofe unfortunate men, who, without
¢ the leaft notice taken of -their civil and re-
¢ ligious rights, were handed over as fubje&s
“ to-a power that would not fail to take
 vengeance on them for their zeal and at-
“ tachment to the religion and government
¢ of this country. This was an inftance of
¢ Britith DEGRADATION, not inferior to the
¢ unmanly petitions of government to Congrefs for
“ the wretched Loyalifis. Great Britain at the
% feet of CONGRESs fuing in vain, was not a
“ HUMILIATION or a STIGMA, greater than
¢ the infamy of configning over- the loyal
¢ inhabitants of Florida, as we had done,
* without any conditions whatfoever.”

My, Lee. * With refpe& to the ceffion of
¥ territory, it was great and extenfive in every
* quarter of the world. Europe, Afia, Africa,
“ and America, beheld. the difmemberment
“ and diminution of the Britith empire. But

N ¢ this,
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¢ this, alarming and calamitous as it was, was
“ nothing when put in competition with ano-
“ ther of the crimes of the prefent peace; ¢be
“ ceffion of men into the bands of their cnemies,
“ and delivering over to confifcation, tyranny, re-
“ fentment, and oppreffion, the unbappy men who
“ TRUSTED to our fair PROMISES and DE-
“ CEITFUL WORDS.”

Tbe Honourable Mr. Norton. * Mr. Nor-
“ ton added, that under all the circumftances,
“ he was willing to approve of the two
* former (the European treaties), but on ac-
¢ count of the article relating to the Loyalifts,
“ be felt it impofible to give his aflent to the
¢ latter.”

Sir Peter Burrell. * The fate of the

“ Loyalifts claimed the compaffion of every
“ human breaft ; thefe helplefs, forlorn men,
“ abandoned by the minifters of a people on
“ whofe jUSTICE, gratitude, and bumanity,
¢ they had the beft-founded claims, were left
¢ at the mercy of a Congrefs highly irritated
* againft them. What then could they ex-
“ pe& from fuch an affembly? Why truly,
“ nothing; and therefore he might fuirly fay,
““ that nothing had been obtained forthem by
¢ this country. If nothing elfe was wanting,
“ was not this enough to damn a peace, and
4  render
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“ render it INFAMOUS in the eyes of all no-
“ nesT men? He fpoke not from party zeal,
“ but a3 an INDEPENDENT COUNTRY GEN=
“ TLEMAN, who, UNCONNECTED WITH
“ PARTY, expreffed the EMOTIONS of bis
“ HEART, and gave vent to bis boneff in-
% dignation.”

Sir Wilbrabam Bootle. * There was one
¢ part of it (the treaty) at which his heart
“ bled; the article relative to the Loyalifts.
“ Being a man himfelf, he could not but feel
¢ for men fo cruelly abandoned to the malice
“ of their ENEMIES. It was fcandalous! it
“ was difgraceful! Such an article as that
“ ought fcarcely on.any condition to have
“ heen admitted on our part. They bad fought
“ for us, and run cvery bazard to affiff our
% caufe ; and whben it moff beboved us to_afford
“them PROTECTION, we deferted them.”

Mr. Macdonald. “ He declared, that he
forbore to dwell upon the cafe of the
“ Loyalifts, as an affembly of human beings
% could fcarcely truft their judgments when fo
“ powerful an attack was made upon their
¢ feelings, If they had hearts and nerves
“ they muft neceflarily overwhelm their un-
“ derftandings. He turned his eyes -there-
“ fore fram: that fubje@, by a kind of natural
“ {mpulfe, as from a corpfe or a grave.

N2 “ There
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“ There was, however, a chance held out by
¢ America of reftoring fome of thofe me-
“ ritorious men to the very amatale folum
¢ on which they had been born and bred.
“ A very bad chance be feared ; yet they ought
“ to have the benefit of that chance, fuch as it
“was. This a parliamentary declaration
“ might fruftrate. If that chance fails, faid
“ he, TAX ME TO THE TRETH, and I will
““ cheerfully flint myfelf to contribute to their
8 relicf or to make up any deficiency.”

HOUSE or LORDS.

Lord Walfingbam * aflured their Lord-

* thips, that the noble Earl (Carlifle) had
“ forcibly aroufed his feelings, and he could
“ neither think nor fpeak of the difhonour of
“ our treatment of thofe deferving men with
“ patience. 'Their claim upon us was felf-
* evident; they had been invited to join us
by our own a8ls ; it was a parliamentary war,
“ and therefore it was the more incumbent on
¥ the legiflature to proteét them. The Crown
# had no feparate intereft in the war; the
¢ addrefles to the King from every part of the
¢ country proved, tbat the people of England
“ conflidered the war as meceffary, fince its
# obje& was the prefervation of our juff do-
“ minion.
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“ minson. Parliament thould be cons1sTENT.
“ He begged their Lordthips to look at the
“ refolutions of Parliament in 1766, and fee
by them, if, in order to be cONsISTENT,
¢ they ought not to have obferved a different
* condu& in regard to the Loyalifts.”

Lord Hawhke * denied that the Loyalifts
“had been abandoned; and after paying
“them every proper compliment {aid, that he
“ thould fupport no minifier who would coun~
“ tenance SUCH A MEASURE. In America,
“ faid he, Congrefs had engaged to recom-
“ mend their caufe to the legiflatures of the
“ country. He flattered himfelf- that recom-
“ mendation would be attended with fuccefs ;
“ but, faid he, ftate the cafe that it will not,
¢ the liberality of Great Britain is ftill open to
“ them ; miniflers had pledged themfelves to
“ indemnify them, not only in the addrefs now
« moved for, but cven in the laff addrefs, and
 in the Speech from the Throne.”

Lord Vifcount Townfbend. * To defert men
* who had conftantly adhered to loyalty and
“ attachment,was a circumflance of fuch crv-
“ ELTY as had never before been heard of.”

Lord Stormant, ¢ Thefe were men whom
¢ Britain was bqund in JUsTICE and bonour,
“ gratitude
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“ gratitude and affeétion, and EVERY TIE,to
“ provide for and proteff. Yet, ALAS FOR
“ ENGLAND as well as THEM, they were
“ made a PART of the price of peace. 'Thofe
“ who were the beff friends of Britain were,
“ ¢o momine, on that wery account, excepted
« from the indulgence of Congrefs. Britain
 connives at the BLOODY f{acrifice, and feeks
¢ for 2 SHAMEFUL retreat at the expence of
“ her moft waliant and faithful fons! How
« different was this from the conduél of Spain
“ to the Loyalifts in the Netherlands, in the
“ reign of Philip Ill. on occafion of the
“ famous truce in 1609, and alfo in the peéace
“ of Munfter. Their effe&s and eftates were
“ either reftored, or they were paid intereft
“ for them atthe rate of fix and 1-4th per
“ cent. on the purchafe money. A general
“a& of indemnity was pafled, without ex-
“ ception of place or perfon.” Lord Stormont
alfo touched on the cafe of the Catalonians,
“ who revolted from Spain, and when they
“ put themfelves under the prote&ion of
“ Britain. In both cafes their privileges,
$¢ Jives, and propertics, were preferved to them.
“ Even Cardinal Mazarin, fo artful, fo fhuf-
¢ fling, and fallacious ; and I am fure, fays
“ he, I mean not the moft ditant allufion to
“any of his Majefty’s minifters (for the

¢ Parliamens
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¢ Parliament of Paris determined, that to call
“ any perfon a MAZARIN was a reproach to
“ him, and that an action would lie) ; even
“ he, though fo little fcrupulous on moft
“ occafions, deemed it found and wife policy
“ to obferve good faith with the Catalonians.
“ He negotiated the peace of the Pyrenees
 himfelf, and he took care that an a& of
* indemaity fhould be publifhed in their fa-
“ wour, on the fame day in which a procla-
“ mation was iffued reclaiming their obedi-
“ ence. Hiftory,experience, furnifb no example
“ of fuch bafe dereliction.”’
Lord Sackville. “ In regard to the aban~
“ donment of the Loyalifts, it was a thing
“ of fo atracious a kind, that if it had not been
“ already painted in all its orrid colours, he
“ fhould. have attempted the ungracious tafk;
“ but never thouid have been able to defcribe
“ the CRUELTY in language as ftrong and ex-
¢ preflive as were his feelings. The King’s
“ minifters had weAKLY imagined, that the
“ recommendation of the Congrefs wasa fuffi-
“ cient fecurity for thefe unhappy men. For
“ his own part, fo far from believing that this
 would be fufficient, or any thing like fuffi-
“ cient for their prote&ion, he was of a dire@®
“ contrary opinion; and, if they entertained
“ any notions of this fort, h¢ would puran
“ end
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“ end to their idle hopes at once, by reading
“ from a paper in his pocket, a refolution
¢ which the Aflembly of Virginia had come
% to, fo late as on the 17th of December laft.”

Having read the refolution, his Lordfhip
demanded “ what minifters had to fay now
¢ for this boafted recommendation for which
« they had ftipulated with Congrefs? Could
¢ they fay, that the unhappy men who had
« fought and bled for this country, who had
“ given up ¢beir all, and (a pang the more
¢« grievous to minds of feeling) the all of their
< Jittle families; could minifters fay, that thefe
“ men who had faid and done and fuffered all
¢ that was in the power of human nature for
“ our cauf, ought not to have had a better
« fecurity than the prefent, from fcorn, info-
 lence, and ruin? A peace founded on fuch
“ a SACRIFICE as this, muft be accurfed in the
“ fight of God and man.”

Lord Loughborough faid, “ That the sth ar-

“ ticle of the treaty has excited 2 general and
“ juft indignation. For what purpofe could
“ it have been inferted? Thofe whom it pre=-
¢« tends to favour receive no benefit from it}
« for what is the purport_of a recommenda~-
“ tion? but to thofe the moft entitled to our
“ regard, the braove and wnbappy men who
¢« have
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“ have ‘not only given up their property, but
% expofed heir lives in our caufe, the diftinc-
“ tion admitted to their prejudice is cruel and
% injurious indeed. In ancient or in modern
¢ biffory there cannot be found an inftance of
“ fo fhameful a defertion of men who had
 facrificed all to their duty, and te their re~
“ liance upon our ra1TH. There is even an
“ borrible refinement in the cruelty of the ar-
“ ticles: they are told that one year is allowed
¢ them to folicit from the lenity of their per-
€ fecutors that mercy which their friends ne-
¢¢ gledted to fecure ; to beg their bread of thofe
“ by whom they have been fripped of their
“all; to kifs the bands that bave been dipt in
“ the blood of their parents, and to obtain, if
“ they can, leave to repurchafe what they bave
¥ 110 money to pay for."

Lord Shelburne, * But there remains fome-
 what in thefe provifional articles ftill to be
“ confidered, which I have never reflected
“ on without feelings as pungent as any which
“ the warmeft admirers of the virtues of the
¢ Loyalifts can poffibly have experienced; I
“ mean the unhappy neceflity of our affairs,
* which induced the extremity of fubmitting
¢ the fate of the property of thefe brave and
s worthy. men to the difcretion of their ene.
¢ mies. I have but one anfwer to give the

Q “ Houfe;
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® Houfe; it is the anfwer I gave my own
 bleeding beart. A part muft be wounded,
“ that the whole of the empire may not pe-
“ rith. If better terms could be had, think
“ you, my Lords, that I would not have em-
“ braced them? 7 bad but the alternative ei=
€ ther to accept the terms, faid Congrefs,, of
““ our recommendation to the States in_favour of
“ the Colonifts, or continue the war. But fay
¢ the worft; and that, after all, this ineffi-
“ mable fet of men are not recejved and che-
“ rifhed in the bofom of their own country ;
“is Eugland fo bff to gratitude, and all the
“ feclings of bumauity, as not to afford them
“ an afylum? Who can be fo éafz as to think
“ the will refufe it to them? Surely it cannot
¢ be that noble-mminded man, who would
“ plunge his country again Znee-decp in blood,
“and faddle it with an expence.of twenty
“ millions for the purpofe of reftoring them,
* Without onc drop of blood fpilt, and with-
“ out ane fifth of the cxperce of one year's cam-
¢ paign, bappinefs and egfe can be given the
“ Loyalifts iz as ample a manner as thefe blefJ-
“ ings were ever in their enfoyment ; therefore
¢ let the outcry ceafc on this head.”

Lord Chancellor. “ As to.the Layalifts, they

“ had a fpecific provifion in the treaty: his
“ own confcious honour would not let him
¢ doubt
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¢ doubt the good faith of others; his good
* withes to the Loyalifts would.not let him
‘ indifcreetly doubt the difpofitions of Con-
“ grefs. It was ftipulaced, that all thefe un-
“ happy men fhould be provided for; but
% if not, then, and not till then, Parliament
“ could take cognizance of the cafe, and im-
“ part to cach fuffering individual that relicf
“ which REASON, perhaps policy, CERTAINLY
“ VIRTUE and RELIGION, REQUIRED *.”

From

* We truft that the fentiments of Parliament have not
thanged fince'the year1783. Indeed,we have reafon to hope the
contrary, from the fpeeches of feveral Members who have
given their fentiments on the fubje@ fo late as the year 1786,

The Chancellor of the Exchequer, when opening his plan for
reducing the national debt, obferved. ¢« That another matter
¥ of expence comes properly under this head ; and it is whar
¥ the Houfe bave already acknowledged to be 2 jusT pDEMAND
*¢ upon the JUSTICE and generofity of this nation, that is, 2 pro-
4¢ vifion for the American Loyalifts. ‘Their fitnation demands
*¢ the moft ender confideration ; nor would I chufe to mention
*¢ any fum for this purpofe ; if it was a great one, it would
“ raif¢ the expeQations of thofe unhappy people: and I would
*¢ not with to fay any. thing more to them, than that I hope
“ there will be a generous and liberal regard paid to their me-
*¢ lancholy and unfortunate circumftances.”

Mr. Dempfter, having remarked, that the xorar wors
as well as the fairh of the Honf, and of the nation, flood
pledged for the prote@ion and fupport of the Arerican
Loyalifts, begged leave to prefent a petition in their favour,
and faid, thar the Houfe would fird it prefented fich = melan-
choly picture of the misfortunes which the Loyalifts -had ene
dured, 7o confequence of 1he negle® they had been treated with,
as he hoped would prevail ont the Houfe Yo grant them a fpeedy
and 2fQual relief.

O3 Sir
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From thefe Extrals, it evidently appears,
that there was no difference in opinion on the
right of the Loyalifts to adequate compenfa-
tion.. Thofe who fpoke againft the Treaty as
inadequaté to the national circumftances, de-
clared, that the Loyalifts had been facrificed
through a want of the protc&ion due to them,
and therefore that a full compenfation' for. the
facrifice (and if poffible more) was due; and
that if the expence of one year’s campaign,
or twenty millions, was neceflary, it ought to
be applied to that purpofe. Thofe who con-
tended, that the peace was neceffary to the
then ftate of the country, candidly and ho-
nourably agreed, that for fuch compenfation
the faith of the nation was pledged. One of
the Minilters who made the peace declared,

Sir George Howard feconded the petition, and declared, that
he ever had, and, on all occafions, would fand up the zealous
advocate of the American Loyalifts, to0 whom he held the wo-
NoUR, the jusTics, and the good faith of that Hewfe and
the Britifb nation yxAvOIDABLY pledged.

My. 8heridan.  ‘There was a {ubje& which, ‘he was forry. to
fec, bad fo far changed its impreffions on their feclings, that
though the bare mention of it ufed to call forth all their fenfi-
Lility, it was now heard with the coldeft indifference ; he meant
the American Loyalills, men to whom the faith of Parliamens
was folemnly pledged, and therefore men whofe caufe that Houfe
ogither could wor ought to abandes. The Houfe had recognized
their pretenfions to prote&ion, by. isflituting & committee to
enquire into their claims, the amouvat of which: was confider-
able,-and MUST BE DEFRAYED,

thag
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that “ if the ‘recommendations of the Con-
“ grefs "prpved unfuccefsful, this country
“ would feel itfelf bound in HONOUR to make
“ them full compenfation for their loffes.” The
noble Lord at the head of the Treafury, who
made the peace, candidly confefled that it
.ought to be made, and that it would not coft
the nation more than one fifth of the . ex-
pence of one year's campaign, or twenty
millions, “ to give to them the fame hap-
“ pinefs and eafe they ever enjoyed before ;"
and the noble and learned Law Lord, whofe
profound knowledge of the laws of the land,
and of the mutual obligations between the
{avereign authority and the fubje@ was never
difputed, decidedly declared, that if the Con-
grefs fhould not provide for them, Parliament
ought * to impart to them that relief which
 reafon, perhaps policy, CERTAINLY wvirtue
 and religion, REQUIRED.”

Here we find that the compenfation claimed
was confeffed to be due by-all—and that the
noble Lord ‘who made the peace, thought it
but juft to make fuch compenfation as to give
the Loyalifts the fame eafe and happinefs they
ever enjoyed before; but this'is impoffible.
What compenfation can Parliament ‘make
for fuffering them, through a'want ofits pro~

tedtion,
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te&ion, to be driven as it were into.exile front
the land of their nativity, and from the
tendereft and deareft of all conneions?—
‘What, to the fathers who have loft their fons?
to the widows who have loft their hufbands?
to the numerous orphans who have loft their
fathers, the only hope and fupport of their
infant years? For fuch loffes, too great to be
defcribed by language, and fcarcely to be efti-
mated by the utmoft feelings of humanity,
excited by the ftrongeft powers of fenfibility,
government can make none. The Loyalifts
expet none; becaufe they are loffes to
which no earthly compenfation can be ade-
quate. For a reward for fuch loffes, and of
that virtue which excited them, at every bazard
of life and fortune, to fulfil their duty to the
State, and to fupport the rights of their Sove~
reign and his Parliament, they look up to the
fupreme FATHER of all juftice. "They now
afk for that compenfation only which they
have fo long folicited in vain from Parlia~
ment; compenfation for property and rights
which have been'loft through a want of that
prote&ion which is due to them by the firft
great laws of the Britith conftitution—by the
Royal faith, and the refolutions of 4 Britith
Parliameat, folemnly pledged o them for jt;

4 com-
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a compenfation: which is due to them by their
birth-rights as Britifh fubjeéts, of which no
power on earth can lawfully deprive them,

CHAP. VIL

Of the Dodlrine of the Right Honourable Mr,
Pitt, applied to the Claim of the Loyalifis.

ALTHOUGH, in the preceding pages,
we have demonftrated from the laws of
civil fociety—the ufage of ftates~the prattice
of Parliament, and from the declarations of
his Majefty, and the uniform refolutions of
both houfes of the legiflature, the indifpenf-
able obligation which Parliament is under to
make compenfation to the Loyalifts adequate
to their loffes; we will yet further corroborate
thofe arguments by the opinions of the firft
minifter of Great Britain, in a cafe fimilar,
but of much lefs public merit and importance;
opinions not haftily formed, but eftablithed
in his enlightened mind, after the fulleft de-
liberation upon the fubje&, and which there-
fore, we muft conclude, fpeak the language of
law and truth, Thefe opinions are to be
found in his memorable ipeech in February
1787. '
The cafe upon which this fpeech was made
is that of Mr. Haftings, This gentleman, as

Governor
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Governor General of our Indian poffeffions,
was charged with refuming the Jaghires, the
property of the Begums of Oude, promifing
them compenfation which he did not make.
A motion was made in the Houfe of Com-
mons to impeach him for this a& of violence
and injuftice. In the courfe of the debate,
Mr. Pitt declared, “ That there were but £20
¢ principles which could juftify a refumption
“ of thefe Jaghires. To refume the property
“ of any fubjett, orof any Prince with whom
“ you are in alliance, it was neceffary that
* cither it fhould be firf forfzited by delin-
 guency, or that impending and immediate
“ political danger fhould anthorife the feifure,
“ But in cither cafe juflice fhould be obferved,
“ For if you {eized them as a punifhment for
“a crime, it fhould be done with juffice,
“ Could the political emergency be proved, it
“ would certainly acquit Mr. Haftings of the
“ criminality. For the neceflities of the publig
“ fafety produced many inftances of the jufice
“of poffeffing private property, PROVIDED
¢ YOU GIVE TO THOSE YOU HAVE DE~-
“'SPOILED AN ADEQUATE COMPENSAw
“ TION,”

He further contended, that the right in the
State to take the property of the fubjed, or
an ally, i founded on the compenfation tae

be
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be made. “ For,” fays he, “ the neceflitics
“ of the Staté made it common juftice to re~
“ fume private property, which was aiways
“the right of public benefitt. When any
¢ dangers arofe, even to a fubje& or a prince,
“¢ felf-prefervation diQated the lawful poffef~
“ing of every means to avert the approach-
“ ing or impending danger. BuUT THE CRI-
“ TERION OF THE RIGHT WAS THE JUs=-
“ TICE WITH WHICH IT WAS ACCOMPA-
“ NIED.

¢ Thus, if fuchk had been the ftate of af=
“ fairs, as to render it indifpenfably neceffary
% to refume the Jaghires, for the immediate
“ prefervation of our pofleffions and terri-
“ tories; AN adeguate compenfation fbould have
“ been MOST SACREDLY given to the difpo/~
(13 ﬁﬁd.

« If thefe Jaghires occafioned fo much dif-
* turbance at Fyzabad, as to threaten broils
“ and contentions, that produced fuch evils to
“ our State as were neceflary fhould be avoid-
“ ed, the refumption of them was morlly
“ and politically juft, ATTENDED WITH THE
“ ADEQUATE COMPENSATION.”

After contending that no fuch neceffity ex-
ifted to juttify Mr. Haftings in refuming the
L3 property
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propetty of the Begums, he fays,  If it had,
“ it would certainly have compelled him to
¢« the inftantaneous application of the only
¢ remedy which offered. As thefe Jaghires
¢ were the fuppofed or affumed caufe of the
“ infurreGtion, Mr., Haftings fhould, without
¢ delay, being firft convinced of the truth.
¢ have refumed them, and GIVEN THE POS=-
% SESSORS, AS BEFORE OBSERVED, THEIR
% JUST RIGHT TO A COMPENSATION.”

Shortly after, he repeats and enforces the
fame principle of law and juftice ; and adds,
“ But admitting the right to the refumption,
“ THE GUARANTEE OF THE COMPENSA~-
“ TION SHOULD HAVE BEEN INVIOLABLE,
“Inftead of this, ¢ he afferts, the Jaghires
¢ were refumed ; the compenfation guaran=~
“ teed, and this treaty afterwards wviolated;
“ and that the good faith of this country, and
“ the law of nations, thould have taught Mr.
“ Haftings rather to have preferved and pro-
“ telted, than injured and defiroyed the rights of
“ the Begums.”

This a& of Mr. Haftings, in refuming the
property of the Begums, without adeguate com~
penfation, he concludes, with reprobating in
the ftrongeft terms, and declares, that he was
convinced, “ the national charalter had been

¢« debafed
6
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¢ debafed and degraded, and it was only by
¢ an a& of national juftice it conld be reftored
“ to its wonted brilliancy, excited by its fa=
¢ cred attachment to HONOUR, JUSTICE, and
“ HUMANITY.”

Here we find, that the law, and every
principle of juftice, afferted in this fpeech, are
the fame we have laid down in the preceding
pages, and manifeftly prove the right of the
Loyalifts to compenfation. The Minifter, with
much learning and truth, confiders the pro-
perty of the fubje&, as facred and inviolable,
under the laws of civil fociety, and the pro-
perty of an ally, under the laws of nations;
and candidly declares, that neither can be de~
prived of it without “ criminality in the de-
% fpoilers ;° but upon TWoO principles, in cafe
of ¢ forfeiture by delinquency, or when the
“ heceffities and prefervation of the State re-
¢ quire it.” And when that neceflity de-
mands it, he repeatedly affirms, that the re-
fumption cannot be /ewfully made WiTHOUT
ADEQUATE COMPENSATION. This com~
penfation he declares is the “ cRITERION,”
the * proviso,” or condition of the right,
and that it ought to be mof facredly made to
the defpoiled, whether they be fubjedts or al-

lies.

P2 Should
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Should it be faid that there is a difference
between the cafe, where the property of the
fubje& is * refumed,” and where it has been
loff through a want of public prote&tion, and
afterwards facrificed to the public fafety: we
anfwer, that this diftin&ion is not founded in
law ; becaufe the State, by its folemn political
engagements, is bound to defend and prote&
the fubje againft all foreign as well as do~
meftic injuries ; and therefore it cannot do
any injury, or fuffer it to be done to him,
without violating thofe engagements and the
law upon which they are eftablithed. Hence
it cannot re¢fume, or defiroy, or fuffer ta be
taken or deftroyed, or cede in a treaty the
property of the fubje, and thus violate his
right to its prote&tion, but when the public
benefit or neceffities require it.  For the right
of the ftate to do all thefe a&s, fo contrary te
the laws of nature, reafon, and juftice, fo in-
jurious to the individual, and fo inconfiftent
with its moft facred duty, originates in, and
is founded on, the law of neceffity, which at
the fame time enjoins the State as the « crite-
“ rion” and cendition of this right, to repair
the damages fuftained by a breach of its fo-
lemn engagements, by making to the fufferer
ample compenfation. In all thefe cafes, the

obliga-
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obligations of the State, and the right of the
fubject to protection, are equally broken ; the
injury done, and the lofs fuftained, are the
fame, and that fecurity to which he is enti-
tled under the laws of civil fociety equally
deftroyed; and of courfe, equal compenfation
is due in all.

We have thus reafoned from the docirines
of the Minifter, whofe candour, love of juf-
tice, extraordinary abilities, and firm attach-
ment to the honour of his country, we are
at all times ready to acknowledge, not doubt-
ing, but that when he fhall detach his mind
from his other important engagements, and
give to the cafe of the Loyalifts full confidera«
tion, he will perceive the high obligations under
which Parliament remains to do them juftice-
and how much it is his peculiar duty in the
high office he now holds under his Sovereign,
to folicit and obtain it for them; and that,
¢ the principles of reafon, juftice, and huma=
“ nity *,” the force of which he has fo fenfi~
bly felt and exerted in favour of others, will
all combine to convince his upright and en=
lightened mind, of the juftice and compenfa-
tion which is due by law to the Loyalifts.

See the Speech,



[ 130 ]

CHAP. VIL

Of the Benefits received by the Britifb Nation,
Jfrom the Sacrifice made of the Property of
the Loyalifis.

IT will not be denied, that the property of

the Loyalifts has been given up by the fo-
vereign authority, as the neceflary price and
purchafe of peace for the whole fociety. 'The
Minifter who made the treaty, unequivocally
declared it. It was fo underftood at the time
by all the Members of both Houfes of Parlia-
ment, when they confirmed the peace. In-
deed the fact fpeaks for itfelf ; becaufe unlefs
that authority conceived that the affairs of the
nation were in- fuch extremity as to make
fuch a facrifice neceffary, it could have no
right to give up their property, as is before
proved, but was ebliged to prote& it by carry-
ing on the war, until it was regained and re-
flored to them.

Should we attempt to defcribe the benefits
purchafed for the nation by this facrifice, the
extent of them is fo great and diffufive, it

could
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could not be done. However, to have before
us a fummary view of them, we will only ob-
ferve, that the ravages of war were ftopped
in the moft violent ftage of their progrefs
and peace and fecurity, with all the invalu-
able bleffings attending them, were reftored to
every perfon in the Britith dominions, except
the American Loyalifts. The farmer was re-
ftored to the unmolefted tillage of his ground,
and to the peaceful enjoyment of more ex+
tenfive profits, * under his own vine, and his
“ own fig-tree;” the manufaCurer, to a greater
vent and greater profits for his commodities,
every market being laid open to him; and
the veflel of the merchant traverfes the ocean
at lefs riftk and expence, and confequently ta
much greater advantage, To thefe benefits,
which are more readily conceived than ex-
prefled, we muft add the immenfe national
favings, Had the war continued one year
more, lwenty millions at leaft, according to
the confeffion of the Minifter who made the
peace, muft have been raifed and added to
the national debt; and, in all probability,
thoufands of Britons would have been loft in
battle. Had it been extended to two or three
years, treble that fum, or fixty mslliens, would
have been incurred; and mo map can fay,

what
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what might have been, in the then derarnged
ftate of our public affairs, the lofs the nation
might have fultained in its territorial pofief-
fions. From thefe burthens, lofles, and dan-
gers, great as they were, the nation has been
happily relieved, by giving up the property of
a few of its fubje&s. And as it is now certain
the debt due to the Loyalifts will be much lefs
than one fifth of the expence of one year’s
campaign, which was the fuppofition of the
Minifier who negociated the peace, it is evi-
dent that an immenfe gain thereby accrued to
the nation ; but when the other favings and
benefits are thrown into the fcale, the profits
are fo great that they admit of no calculation,
and the confideration to be paid for them finks
below comparifon.

There are certain duties fo firongly enforced
by moral obligation, that nothing will juftify
a violation of them but inability or impoffibi-
lity to perform them ; fuch as, the payment
of a debt juftly contradted ; the fulfilling 2
promife made for a reafonable and juft con-
fideration ; the making fatisfacticn for injuries
fuftained through a violation of a juft cove-
nant or engagement, or a juft recompenfe for
benefits received at the expence of others; and
adequate compenfation for damages cr injuries

done.
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done*. 'Thefe are moral axioms, which carry
with them no lefs evidence than mathematical
demonftrations. In all thefe cafes, the moral
obligation has been efteemed fo great, that
the legiflatures of States have fubjeCed the
property to feizure, the perfon to perpetual
imprifonment, and, in fome inftances, obliged
the debtor to give up his freedom and the
produce of his labour, until the duty is fully
difcharged. The debt due from the nation is
certainly of this kind. 'The human mind can
conceive no duty where the moral obligation
to difcharge it, is more folemnly enjoined by
the laws of God and man. Itis a debt due
from the whole people of Great Britain, not
only arifing from the moft important fervices
done, but from a two-fold violation of their
public faith and engagements. The property
of the Loyalifts has been loft, through a breach
of the facred engagement entered into by the
fovereign authority, and confirmed by the ef-
fential laws of the State, 0 prote them; and,
as the nation is reprefented in, and ad&ls by,

* ¢« No human eéftablifiment, no conne&ion intq which
« mankind - can entcr, can fuperfede the.obligation ‘of ‘that
« general and inviolable law of nature, that:the damage. we
<« have done to another thould be rcpaired, except the fuffer-
¢ ers have manifeflly renounced their right to reparation.’
Burlamaqui, part iii. ¢, 5. L 14+

Q. that
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shat authority, of courfe, through a breach of
that engagement by the whole nation. It has
moreover been given up as the price of peace*,
and as a facrifice to the necefities, fecurity,
and happinefs of thofe who were facredly
bound to prote& and preferve it. Befides,
the advantages and intercfts derived from the
breach of the national and fovereign faith, to
thofe who have committed it, infinitely fur-
pafs in value the fum neceflary to make a due
reparation, and this reparation is exprefsly en-
joined by the original and immutable laws of
the Britith conftitution. It is therefore a debt
of the higheft and moft inviolable nature,
from which Parliament can never honourably
and juftly difcharge itfelf, but by making
adequate compenfation ; nor can the moral
obligation to do it be by any means fufpended,
for a moment, but by national inability and
infolvency.

To ufe many arguments to prove that the
nation is not infolvent, but able to difcharge
all its debts with honour, is unneceffary, fince
greater demontftrations of wealth than are to be
found in any country in FEurope, appear
wherever we caft our eyes. To which it can-
not be neceffary to add any other proof than

® See the Appendix. tha
t
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that declaration penned by the firt Minifter
of Great Britain (whofe peculiar duty it is
to underftand the national refources), and de-
livered by the mouth of Majefty itfelf, * That
 our commerce and revenue are in a flourith-
¢ ing ftate.”

We will therefore leaye the chimerical idea
of national infolvency, there being nothing
more abfurd and contrary to truth; and pro-
ceed to thew with what eafe the demand of
the Loyalifts may be fatisfied. We will take
for granted, what will not be denied, that
there are eight millions of perfons in Great
Britain who contribute towards the national
expences ; and fuppofe, that the debt due to
the Loyalifts thould amount even to the fum
fuggefted by the Minifter who negociated the
peace, which will not be the cafe; it would
require to pay it in five years, only one fhilling
and fixpence each perfon per annum; and,
to fund and place it upon a par with that of
the national creditors, it will require lefs than
four pence per annum each perfon; which
would amount, on the whole, to a fum con-
fiderably lefs, as experience has thewn, than
can be eafily raifed by voluntary contributions
to an annual lottery.

Q.2 Here
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Here we find,when this debt to the Loyalifts
fhall be fairly diftributed among thofe who
enjoy the benefits arifing from it, as both
reafon and law dire&, it will be fcarcely felt.
And when it is further confidered that it may
be paid, in a mode yet more eafy to the na-
tion at large, and without adding in the leaft
to its preient burthens, by the voluntary con-
tiibutions of thoufands who are ready to make
them, no reafon can be afligned why it has
not been done long fince.

Under thefe circumftances, it is impof-
fible for us to fuppofe, there is a man in
Great Britain, who, underftanding the nature
and import of the debt due to the Loyalifts,
the benefits he has long enjoyed in confe-
quence of it, the facility with which it may
be paid, and the bigh cbiigaticn he is under to
difcharge it, will not cheerfully contribute his
proportion towards it. Is there onc honeft and
l:beral mind which can enjoy benelits obtained
by the facrifice of the lives and fortunes of his
innocent and faithful fellow-fubjecs, without
making a juft recompenfe ? Is there one man
of the leaft degree of fympathy and humanity,
who can {ee his brethren, equally entitled with
himfelf to the proteCtion of the State, made.

4 the
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the vicTIMS to their peace and happinefs,
without contributing his quota to refcue them
from the opprefion? If there are perfons
fo loft to all fenfe of reafon, juftice, and hu-
manity, let them confider, that the cafe of the
Loyalifts may foon be their 0wz Rebellions
and war may and will happen; their property
may be taken, deftroyed, or given up to the
public necefiities without their confent; and
they, like the Loyalifts, with their helplefs
families, may be reduced from affluent for-
tunes to poverty and want, while others enjoy
the benefits arifing from the oppreflion and
injuftice done to them. Indeed the facrifice
of private property to the public benefit is 2
common cafe. It has occurred as often as a
rebellion or war has happened in Great Bri-
tain. Should a precedent in the cafe of the
Loyalifts be eftablithed by the higheft autho-
rity, for refufing the proteion and indem-
nity due to the {ubject, where will they find,
in their cafe, relief from the oppreflion ?

It may alfo not be improper for Parliament
to confider, that foreign nations will not fail
to exult at finding fo great a want of public
Juftice in the Britith government, the ftrongeft
of all poffible proofs of a decline in the wif-
dom-and power of States; and that the fubje&

at
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at home will clearly perceive, he cannot in
future rely on any prote&tion or indemnity
for the facrifice, which may at any time be
made, of his property for the public benefit,
nor for the lofles he may fuftain by his fidelity
to the Crown, and zealous exertions in de-
fence of the State. 'Will he not refle&, that a
ftate of neutrality will be his only fecurity,
and that he can be under no obligation to do
more ?

CHAP IX.
Objections anfwered.

HOULD it be objected to the preceding
arguments and authoritics, * that the pro-

« perty of the Loyalifts was confifcated, and
* in the hands of the American States before
* the treaty ; that Great Britain having ufed
& her utmoft endcavours to recover it, was
% obliged to relinquifl> it; and therefore, that
“ fuch relinquifhing is not to be confidcred as
“ a ceffion of it, nor are the Loyalifts entitled
“ to the fame compenfation as if it had been
“ceded.” To this objetion we anfwer,
that it is more fpecious than juft, and without
the leaft foundation in reafon. We fufpe@

it has arifen from a fuperficial examination of
the
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the law, in the cafe where a State has been
obliged to relinquith or abandon a part of its
territory, “ when there has been evident
¢ danger of their perithing if they continue
¢ together*,” This renders it neceflary to
enquire what the law is in fuch cafe. The
authorities all agree, *“ that a fovereign can-
* not, even under fuch circumftances, force
¢ his fubje@s in the province he abandons, to
 fubmit to another government.” He can~
not annihilate the obligation he is underto
prote& them, although he is prevented by
neceflity from doing it at the time, nor
diffolve the union between him and his fub-
jects by a transfer of their allegiance to the
conqueror, without their confentt. * He can
“ Jawfully do no more under the law of necef-
“ fity, than merely withdraw his forces, and
“ abandon the inhabitants,” who make their
ele@ion to remain after his forces are with-~
drawn. For fhould any of them chufe to
leave the territory abandoned, and follow his
ftandard, or to retire to his other dominions,
determined to adhere to their allegiance, he
cannot, without violating the moft facred and
immutable laws of civil fociety, refufe them
the protetion due to them before as fubjects ;

¢ Burlamaqui, p.iii. ¢. 5. f.52. + Ibid: £ 3.
not
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nor is there one inftance to be found, where
any fovereign has ever committed fo great a
violation of reafon, juftice, and law.

Indeed the utmoft extent and operation of
fuch abandonment is this: it leaves thofe
who, from motives of intereft and the im-
pulfe of neceflity, chufe to remain in the ter-
ritory abandoned, the right and privilege of
taking care of themfelves, either by defending
it; or, in order to fave thecir property from
plunder and to fecure their pofleflions, by fub-
mitling to, and making their peace with the
conqueror. When this choice is made, in
preference to their former allegiance, then,
and not till then, are the mutual obligations
between them and the Sovereign who has
abandoned them, diffolved. Thus the difunion,
with all the confequent loffes and misfortunes,
although effeCted by neceflity, takes place with
the confent of both partics. And this difunion
is what is called in the books, *“ a pure mif-
¢ fortune, which muft be fuffered by the
“ abandoned part * ;" by the people who have
chofen to remain, either with defign to defend
themfclves, or to fave their eftates by fub-
mitting to a new Sovereign ; a misfortune

* Burlamagqui, p. iii. ¢. 5. § 53.
which
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which no reafon, juftice, or law can require
their former Sovereign to compenfate.

Such is the law in a cafe where the Sove-
reign has been obliged, through neceffity,
merely to abandon or relinguifb a diftri&, and
where the people in it, finding themfelves not
prote&ed, refufe to follow the diftreffed fland~
ard of their country, from an expeation of
doing better. Here they are difengaged from
the ties of allegiance, and the Sovereign from
his obligation to prpte&t and indemnify them
for loffes fuftained in confequence of fuch
difengagement. But the law is very different
where fubje@s have faithfully fulfilled theip
political engagements with their Sovereign,
and continue to adbere bo the fate of their
country in fuch extremity, and have, in con=
fequence of their allegiance, loft their pro-
perty ; or where the State, through neceffity,
has been obliged, by treaty, formally to give
up the property fo loft. In thefe cafes, we
affirm, that it appears from every author,
whether on the politic laws of States in ge-
neral, or on the fundamental laws of the
Britith conftitution in particular, that pro-
teGion and compenfation are due to the fub-
je@. For here the mutual obligations of

allegiance and protedtion, which are declaved,
ia
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in every authority on the fubje&, to be in
their nature permanent, perpetual, and ine
violable, without the mutual confent of the
Sovereign and fubje&, are not, and cannot
be, diffolved ; and therefore there is no cafe
to be found in any book, where the com-
penfation has not been adjudged, and accord-
ingly made.

Now this is truly the undifguifed cafe of
the Loyalifts. They were called upon by
his Majefty and the two Houfes of Parlia-
ment, to defend his authority and #beir rights,
when in imminent danger. His Majefty and
thofe Houfes, to draw them forth, entered
into the moft folemn engagements, that they
would prote® and indemnify them in their
fidelity and zeal. They have ftepped forth
in fupport of that authority and thofe rights,
without any other confideration than the
fenfe they entertained of their duty. Many
of them have fpilt their blood in the caufe of
their country, and others incurred innu-
merable difficulties and dangers; and in di-
rect confequence of their fidelity, and a want
of the prote@ion due to them by law, have
loft their whole fortunes ; and moreover, have
followed the ftandard of Great Britain, with-
out a murmug at their diftrefs, through all its

dangess
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dangers’ and. extremities. What a .confider-
ation! what a price \is here paid to enfure
the prote&tion due by law, .by the royal
faith and the parliamentary engagements fo-
lemnly pledged to them for their indemnity!

But * the property. of the Loyalifts,” fays
the objeCtor, “ was confifcated, and in the
“ hands of the American States before the
¢ treaty,” ‘That fuch an obje@ion fhould be
ftarted by a Briton is ftrange indeed. Will
he not be overwhelmed with fhame and con~
fufion, when he confiders by what means
thofe confifcations happened? The Loyal-
ifts, at the commencement of the rebellion,
were .in the peaceable pofleflion of their
eftates, and might have continued fo to the
end of the conteft, had they acquiefced under
the meafures of the infurgents, who neither
difturbed nor intended to difturb them in
their perfons or poffeflions. The .war was
againft the authority of the Britith crown
and the rights of Parliament, and not againft
their lives or their property. Led forth by
their confidence in the faith of Majefty, and
their reliance on the facred promifes of Parlia-
ment, - they zealoufly endeavoured to fupport
and defend thofe rights. Hence, and hence
only, did they incur the rage and vengeance

R3 of
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of the ‘infurgents. Hence, and hénée only,
their property was confifcated and their pere
fons attainted, and many of them put to an
ignominious death, through a want of that
protetion which was due to them by law,
and for which the Royal faith and parlia-
‘mentary declarations were unequivocally and
folemnly pledged ; and hence, “their pro-
‘¢ perty was confifcated, and remained in the
* hands of the American States at the time of
 the treaty.” -Are thefc reafons, why they
ought not to be compenfated for property
thus loft? Are fuch fubje@s lefs entitled to
compenfation than the peaceable and inactive
citizen, whofe cattle have been deftroyed to
prevent infeCtion, or whole fhips have been
deftroyed to prevent the plague, or whofe
goods have been defiroyed by rebels and
traitors, or ceded in a treaty with the terri-
tory? For in thefe inftances, the cafes cited
from the - Journals of Parliament evidently
fhew, that ample compenfation ought to be,
and has ever been made. Does not their
claim ftand upon much higher ground of
public merit than any of the cafes cited, or
than any ever yet brought before any
tribunal; and is it not only eftablithed
on the fame law, but on a rock which
cannos be fhaken, the faith of Majefty, and

the
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the bomour of both Houfes of Parliament
UNITED!

But the property of the Loyalifts was eon-
fifcated and in the bands of the Americans be=
Jore the treaty, and Great Britain was obliged
o relinguifb it, but did not céde’ it, 'Thisis a
diftin@ion which is truly more a fubje& of
ridicule than ferious refutation. It is what
the logicians call a diftinGtion without a dif=
ference. For whether Great Britain merely
abandoned (which feems to be the meaning of
the objettion, if it means any thing) or ceded
the property confifcated to the American
States with the territory, it cannot vary the
law upen the claim. For we have thewp,
that at the time their eftates were confifcated,
and before the treaty, their right to prote&ion
and the obligation which his Majefty and Par-
liament were under by law, and their repeated
promifes to afford it,  were violated, and their
right of courfe to compenfation complete.

But fuppofing America had been merely
abandoned, the Britith State.did not leave the
Loyalifts at the time any one privilege of
abandoned fubjects. Many of them had no
property to defend, forthat had been long be-
fore loft through'a want of public prote@ion,
They were left no chaice of fubmitting and

making
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making their peace with the new States; for
thofe States had condemned them to die, and
the Britith government, by acknowledging
their fovereign powers, had ratified the unjuft
fentence,

Befides, this diftin&ion is founded in an af~
fertion which is not true, that * Great Bri-
“ tain has only relinquifhed or abandoned the
« confifcated property of the Loyalilts, and
¢ did not cede it.” Upon examining the
fa@s, it will be found that the Britifh forces
remained in the pofleflion of New York,
Long Ifland, and- Staten Ifland, and all the
fortifications on the lakes, with more than one
half of the territory ceded, long after the
treaty ; and that in thofe diftricts much of the
property confifcated remained in the actual
pofleflion of the Loyalifts at the time it was

given up, in purfuance of the treaty®, It is
alfo

*® Georgia-had not only been recovered out'of the hands of
the infurgents in 1779, but the province was put at the peace
of the King by his Majelty’s Commiffioners, and the King’s
civil government reftored, and all the loyal inhabitants re-
quired by proclamation to return to their fettlements, and an
affembly called, and aually fubfifting, and all the civil officers
in the exercife of their funtions, when orders came in 1782
to evacuate the country, and deliver it up to the rebels, which
was done accordingly without any flipulation in favour of the
attainted ‘Loyalifts, or ‘their confifcated propérties, although
the foree of the rebels in that country was fo.inconfiderable,

that



[ 127 ]

alfo a fa& which can be proved, and what the
Minifter will candidly confefs, that the con=-
filcated property was, by a mutual contra&,
given up to the United States, as a confidera-
tion and fatisfation for, and in difcharge of
the damages done by the feizures and defola-
tion of the property of the American citizens,
alleged by them to have been committed by
the Britith fortes, and as a part of the pur-
chafe and price of peace. Do thefe fa&ts thew
a fingle feature of a country merely abandoned?
or do they not prove that all the preperty
confifcated has been aCtually ceded ?

‘When we look into the treaty itfelf, we
find that the words and fenfe of the parties
confirm the fame truth. His Majefty “ ac-
 knowledges” the people of the territory,
who were before bound to him by the moft
facred obligations of allegiance, to be « free,
¢ fovereign, and independent States.” By
this acknowledgment, and thus treating with
them, he in law pardoned their offences againft
the Crown, releafed them from all their poli~
tical duties to the Britith State, and confirmed
their ufurped rights of government over the
territory, and with them the a&s of attaindex

that the Loyalilts offered to the King’s General. to preferve the

province for his Majeity, if he would leave them a fingle re~

giment of foot and the Georgia Rangers ta aflit them. 3
an

17
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and confifcation, and confequently their right
to hold the confifcated property under thofe
a@ts. His Majefty further, for himfelf, his
heirs and “-fucceflors, relinquifhes all claim
“ to the government, his property and terri=
¢ torial rights of the faid States, and every
* part thereof;” by which his Majefty has
manifeftly and actually ceded all his right to
the government and property, and every
right incident to the dominion of the terri-
tory ; in which it muft be confefled is included
the confifcated property. For it cannot be
contended, that his Majefty, by the word
“ relinquith,” only meant to * forfake,” and
merely « abandon” the government, pro=
priety, and territorial rights of the States,
To do this, no treaty, but a mere withdraw-
ing of the Britith forces, was necetfary; and,
in that cafe, the title of the Crown of Great
Britain to the government and foil of the co-
lonies, would not have been givenup. But,
furely, the intent and meaning of his Majefty
was to “ releafe, give up, and cede” (as the
word relinguifb in all treaties imports) © alj
* his claim” to the dominion and fovereign
rights of the country, * and of every part
¢ thereof.” In this light, we imagine, the
United States underftood the treaty when they
ratified it. Indeed, this is the declared in-

tent
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tent of the treaty itfelf, which is, “ to fecure
“ to both‘ parties perpetual peace and har-
“ mony, and to exclude * all feeds of dif-
“.cord.” Now, if the word relinquifly only
means to_forfake or abandon, then there is no
peace nor harmony fecured. The fame caufes
of quarrel-remain as before the treaty.

There is no point more clearly fettled hy the,
law of nations, than that a mere abandenment
of a country, transfers to the conqueror no
right either ta the dominion or foil.  The fo=
vereign, who abandons it, may, at any time
after, lawfully refume his right, or make war,
on the poffeffors until it 15 obtaied : fo that
if his Majefty has not by treaty a&ually ceded
the confifcated property, he may lawfully go
to war with the United States for the recovery.
of it; or he. may grant letters. of reprifal to
the Loyalifts for the injuries done them by
the States. Such is the mifchief in which
this abfurd diftinétion would involve both
coumntries !

It is painful to be obliged.to anfwer every
trivial obje&ion to fo plain a claim. But as
we have no hope, however diftrefling -our
fituation, or juft our right, or however long
that right has remained undifcufled, of being
heard, either by ourfelves or counfel, in the

S high
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bigh court where our fate muft be determin-
ed, it is our duty, not to leave any conceiv-
able obje&tion unanfwered. It has been {aid,
¢« That the right of the fubje& to compenfa-
« tion for property ceded with a diftrict al-
« ready in the hands of the State to which- it
¢ is ceded, is not the fame as for property
¢ ceded with territory in the poffefion of. the
¢ State ceding it.” 'We have fearched for
this diftin&ion in the laws of nature, which
we have fhewn to be a part of the laws of
England, in the principles of reafon and
juftice, in the fundamental laws or all regular
civil focieties, and in the particular laws of
the Britith government; and we cannot _find
it. The laws of nature eftablifhed by the
SUPREME OMNIPOTENCE, the principles of
reafon and juftice, and the fundamental laws
of all civil focieties, where the rights of the
fubje& are fecured, are the fame. They all
tell us, that every man who enters into civil
fociety, gives up his natural independence,
and fubmits his will, his ftrength, his per-
fonal fervices, even to the rifk of his life, to-
gether with a right to difpofe of his property
in cafes of public neceffity, to the command
and dire&ion of the fovereign, to enfure the
protetion which he wanted in his flate of

natural
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natural independence ; that this ceffion of his
natural rights is'the bigh price, the great con=
Jideration paid to the fovereign authority of
every State for fuch proteGion: That this
mutual covenant of protection and allegiance
is, in its nature, immutable and perpetually
binding as long as the fociety exifts : That it
cannot be diffolved or impaired, but with the
mutual confent of both parties, or by the
actual diflolution of the fociety : That while
the Sovereign fulfils his covenant by protect=
ing the fubjes, their allegiance is moft {a-
credly due ; and while the fubje&s perform
their allegiance, the Sovereign is moft facredly
bound to pruted them : That if the fubject
violates this covenant, and a&s  contra li-
“ geantiam fuan debitam,” he is guilty of high
treafon, and thall fuffer death; and if the
Sovereign violates it, by not affording the
prote&tion due, he is, ¢ contra, bound to repair
the damages fuftained by making the fubjelt
adeguate compenfation. And this protection
being due from the Sovereign, as the repre-
fentative of the wkole, and of every individual
of the fociety, if he has not money in his
exchequer fufficient to repair the damages
done through a violation of this covenant,
“all are &otmd to contribute their proportion

 torwards it.,”
S 2 Thefe
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Thefe truths being clearly f{ettled, where
fhall we find the difference between the right
of a fubje& who has loft his property by a
ceflion of territory unconquered, and that of a
fubje& whofe property has been loft through
a want of the proteCtion due by law, and
afterwards ceded to the conqueror? There is
none fuch to be found in any book on politic
law whatever. They all fpeak in general
terms of the property of fubje&ts * ceded or
¢ given up,” and declare compenfation to be
due for it, without intimating that fuch a dif-
tinQion ever exifted. ¢ Ubi lex non diftin-
“ guitur, ibi nos nun diftinguimur,” is an efta-
blithed maxim in the.conftru&tion of all laws.
If fuch a difference was ever before thought
of, it is ftrange it does not appear. Befides,
the words * cede and give up” are the exprefs
words of the books, and the true and radical
meaning of them is, with much more pro-
pricty, applied to territery conquered, than to
that which is in the goffzffion of the fovereign
ceding it.  For the common and true fenfe of
the terms is to “ releafe, to refign, and to quit
“ claim” to a 7ight to fomething not in our
pofleffion, and therefore they are ufed in a
uansfer of the right, and not of the poffeffion.
But in the conveyance of property in our
pofleflion, it is ufual to define it in terms

much
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much more fignificant of the true meaning of
our intention. Here we ufe the words ¢ graons,
“ convey, furrender, .deliver,” the pofleflion
of the property intended to be conveyed. Such
a ceffion therefore never has been conftrued
to extend to a transfer of the private poffef-
fions and properties of the people in the terri-
tory ; for, fay the authors on politic law,
¢ the fovereign .power, however ‘abfolute, is
 not invefted of itfelf with the right of pro-
 perty, nor confequently with the power of
 alienation.”

The law is the fame in refpet to a ceffion
of a territory in the hands of the conqueror.,
The ftate to whom it before belonged, may
cede its right to the dominion and fovereign
power over the territory ; but it cannot law=
fully transfer a right.over the people without
thetr confent ; and it is for this reafon that
every State, when it has ceded a part of its
territory to the conqueror, has endeavoured
to avoid or leflen the burthen of this com-
penfation by ftipulations in the treaty on the
behalf of its faithful fubje@s, whom it has
not been able to protet; which bind the con-
queror to give up his right over the perfons
and private fortunes acquired by his conqueft,
and either to adopt them as fubjeéts with their

confent,
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confent, or to fuffer them, after difpofing of
their property, to return to their former alle-
giance. Buat in either cafe, if dire neceflity
thould compel the fovereign authority to fur-
render, by the exprefs terms of the treaty,
the property of a part of its fubjeéls, together
'with its own rights ; “ and to wound a part,
¢ that the whole empire may not perifh *;”
reafon and juftice, as well as the obvious prin-
ciples of the focial compa&, evidently require
that the facrifice thus made for the public gaod,
and the lofs thereby fuftained, thould be com-
penfated at the public expence ; and if great
and important advantages are fecured by fuch
furrender to the other part of the community,
the right of the fufferers to compenfation is
ftill more clearly eftablithed, for it is become
a debt due not only from juftice but alfo from
gratitude.

¢ Vid. Lord Shelbume’s Specch.
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A PPENDTIZX

HE Commiflioner on the part of Great

Britain did propofe a reltitution.of the
confifcated property; but the anfwer made by
the American Commiffioners was, that they
had no power from the feveral States to re-
ftore it; and, if they had, they muft infift
upon compenfation for the defolation and
damages committed by the Britith forces, on
the towns, pnvate houfes, and properties- of
the American utxzem, contrary te the rules of
war, an account of which had been taken by
order of Congrefs. Upon this it was agreed,
that no actual flipulation fhould be made for
fuch reftitution ; but that it fhould be left to
the pleafure of the States, either to keep the
property confifcated as a fatisfaction for fuch
defolation and wafte, or to reftore it: that,
hawever, Congrefs thould recommend to the
States to make the reftoration; and upon this
the peace was made, and the reftitution left to
the pleafure of the States.

Upon this ground, when the States took
into confideration the refolve of Congrefs re-

9 com-
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commending the reflitution, they refufed to
make it. 'The State of New York refolved,
that there could be * #0 reafon for reftoring
¢ property which had been confifcated or
* forfeited, as mo compenfation had been of-
¢ fered on the part of Great Britain for the
“ damages fuftained by the States, and their
¢ citizens, from the defolation aforefaid.”
And all the other States have ated upon the
fame principles. From which it is evident, that
the confifcated property of the Loyalifts was
both implicitly and exprefsly given up to the
States ag a compenfation for the irregular de-
folation with which they charged the Britilh
army ; and as the Minifter, who made. the
peace has candidly declared, that ¢ he had
“ no alternative,” but to fubmit the reftitu-
tion to the mere recommendation of the Con-
grefs, it follows that it was alfo given up as
the price and purchafe of the peace.

To fupport thefe truths, we here infert the
refolutions of the State of New York:

¢ Refolved, "That it appears to this Legifla-
ture, that in thre progrefs of the late war, the
adherents to the King of Great Britain, in=
ftead of being reftrained to fair and mitigated
hoftilities, which are .only permitted by the
laws of natians, have: cruelly maflacred, with~
out
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out regatd to age or fex, many of our citi-
zens, and wantonly defolated and laid wafte
a great part of this State by burning, not only
fingle houfes, and other buildings, but even
whole towns and villages, and in enterprifes
which had nothing but vengeance for their
object.

“ And that,-in confequence of fuch an-
warrantable operations, great numbers of the
citizens of this State have, from affluent cir-

cumftances, been reduced to poverty and
diftrefs.

“ Refolved, That it appears to this Legifla--
ture, that divers of the inhabitants of this
State, have continued to adhere to the King
of Great Britain, after thefe States were de-
clared free and independent, and perfevered
in aiding the faid King, his fleets, and armies,
to fubjugate the United States to bondage.

“ Refolved, That as on the one hand, the
rules of juftice do not require, fo on the
other, the public tranquillity will not permit,
that fuch adherents who have been attainted,
fhould be reftored to the rights of citizens.

% And that there can be no reafon for re-~
ftoring property which has been confifcated
or forfeited, the more efpecially, as wo com-

T penfation
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penfation is offered on the part of the faid
King, and his adherents, for the damages

fuftained by this State and its citizens, from
the defolation aforefaid.”

The amount of the {fum claimed by the
United States, for the damages done by the
Britith forces, far {furpaffed that now claimed
by the Loyalifts. And as Great Britain muft
have paid for thofe damages, or have con~
tinued the war, had fhe not given up the
property confifcated; it is evident, that fhe
has difpofed of it for more than an adequate

confideration, and is a confiderable gainer by
the bargain.

FINTIS
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