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MISCELLANEOUSPAPERS

, CINCINNATI z

_ New Yolut. July 6, t786.

I THEcommitteeto whomwas referredthe pro-t ceedingsof the Societyof the Cincinnati,at
theirlast generalmeeting,begleaveto report,that
theyhaveattentivelyconsideredthe alterationspro-
posedat themeetingto bemadein theoriginalCon-
stitutionof that Society;and,thoughthey highly
approvethemotiveswhichdictatedthosealterations,
theyareofopinionit wouldbe inexpedientto adopt
them,andthischieflyonthe twofollowingaccounts:

"First.--Becausethe institution,as proposedto
be altered,wouldcontainin itselfno certainpro-
visionfor the continuanceof the Society,beyond
the livesof the presentmembers;thispointbeing
leftto theregulationofcharters,whichmayneverbe
xThe SocietyoftheCincinnati,foundedinx783,by theRevolu-

tionaryoificers,excitedagreatdealoffoolishhostilityonaccountof
whatwereconsidereditsperilousaristocraticmilitaryandhereditary
features.Prejudicewassostrongthatmodificationswereconsidered

I necessary, and were finally made in accordance with the advice of
Washington, President of the Society. The main alterations were
madein i784,atthefirstgeneralmeeting,butthe questioncontinued
to be mootedfor someyears, madwas kept active by the formationof
theStateSocieties,anditwas"nthisconnectionthattheabovereport
waswritten.
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obtained,andwhich,in the opinionof thiscommit-
tee, sofar as affectsthis object,oughtneverto be
granted,since the dangers apprehendedfrom the
institutioncouldthen only ceaseto be imaginary,
whenit shouldreceivethe sanctionof a legalestab-
lishment. The utmostthe Societyoughtto wishor
ask fromthe severallegislaturesis, to enableit to
appointtrusteesix)holditsproperty,forthechazil_-
ble purposesto whichit is destined."

"Second.--Becauseby a fundamentalarticle it
obligesthe SocietyofeachStateto lendits fundsto
the State; a provisionwhichwouldbeimproper,for
two reasons: one, that in many casesthe Society
might be able to disposeof its fundsto a much
greateradvantage; the other,that the Statemight
not alwayschooseto borrowfromthe Society."

But whilethe committeeended this opin-
ion with respectto the proposedalterations,they
are,at the _me time,equallyof opinion,that some
alterations in the original Constitutionwill be
proper,as wellin deferenceto the senseof manyof
our fellowcitizens,as in conformityto the true
spirit of the institutionitself. The alterationsthey
have in view respect principallythe durationor
successionof the Society,and the distinctionbe-
tweenhonoraryand reg_llarmembers. As to the
first, the provisionintendedto be madeappearsto
them to be expressedin terms not sufficientlyex-
plicit; and, as far as it may intend,an hereditary
successionby rightofprimogeniture,isliableto this
objection_thatit r_ersto birthwhatoughtto belong
tomeritonly:a principleinconsistentwiththe genius
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ofthe Societyfoundedonfriendshipand patriotism.
Asto thesecond,thedistinctionholdsup anodious
differencebetweenmenwhohaveservedtheircoun-
try in oneway,andthosewhohaveservedit in an-
other,andimproperina Societywherethecharacter
ofpatriotoughttobeanequaltitleto allitsmembers.

The committee,however,declineproposingany
specificsubstitutefor the parts of the originalcon-
stitutionwhichappearto themexceptionable;as
they are ofopinionanyalterationsnecessaryto be
madecan onlybe digestedin a generalmeetingof
the Society,speciallyauthorizedto agreeuponand
finallyestablishthosealterations. Witha viewto
this,theybegleavetorecommendthatacircular-
letterbewrittenfromtheSocietytothedif[crent
StateSocieties,suggestingtheexpediencyofin-
structingandempoweringtheirdelegatesatthe
nextgeneralmeeting,toconcurinsuchalterations
asmayappeartothatmeetingproper,aftera full
communicationofwhatshallbefoundtobethe
senseoftheseveralSocieties.

SPEECHESIN THE NEW YORKASSEMBLY,
x787•

JANUARY I9TH.--SPEECH ON THE ANSWER OF THE
HOUSE TO GOVERNOR CLINTON'S MESSAGE _

Thisnowleadsusto examinetheimportantques-
tion presentedto us by the proposedamendment.
•TheseSpeeches,withtheexceptionofthatontheIndependenceof

Vermont,arenow includedforthefirsttimeinHamilton'sWorlts.
Theyaretakenfromthecontemporarynewspaperreport.

a Congresshad _sked for an extra session of the Legislature, to
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For myownpart, I haveseenwithregretthe pro-
gressofthisbusiness,andit w_ my earnestwish
to haveavoidedthepresentdiscussion.I sawwith
regretthefirstapplicationofCongressto the Gover-
nor,becauseit waseasytoperceivethat it revolved
a delicatedilemma:EithertheGovernor,fromcon-
siderationofinconvenience,mightrefusetocallthe
Assembly,whichwouldderogatefromthe respect
dueto Congress;or he mightcall them,and, by
beingbroughttogetherat an unreasonableperiod
beforethe time appointedby lawfor the purpose,
they wouldmeetwithreluctanceandperhapswith
a dispositionlessfavorablethanmightbe wishedto
the viewsofCongressthemselves.

I saw,withequalregret,the nextstepofthebusi-
ness. If a conferencehad beendesiredwithCon-
gress,it mighthavebeenhad--circumstancesmight
havebeenexplained;reasonsmighthavebeenas-
signedsatisfactoryto themfornotcallingtheLegis-
latttre,andthe affairmighthavebeencompromised.
Butinsteadofthis, the Governorthoughtfit to an-
swerby a flat denial,foundedon a constitutional
amendment,andthe ideaofaninvasionof_theright
offreedeliberationwasbroughtintoview. I earn-
estly wishedthe matter to have rested here. I
mightappealto gentlemenin the Housc andpar-
ticularlyto the honorablegentlemanwhois sozeal-
ousin supportof the amendment--that,beforethe
reconsidertheir action as to granting revenue,and GovernorClinton
had refusedto call an extra sessionas requested. This wasthe point
involved in the debateon the answerof the House to the Governor's
message,which drewwith it apprvval or censureof the Governor's
course.
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speech appeared,I discovereda solicitude that, by
passing the subject over in silence, it might give
occasionto the presentdiscussion.

$ $ $ $ $ $

The question by the honorablemember on my
fight has beenwronglystated. He says it is this:
whethera requestof Congressto convenethe Legis-
latureis conclusiveupon the Governorof the State?
orwhether a bareintimationof that honorablebody
lays him under a constitutional necessity of con-
vening the Legislature? But this is not the true
question. From the shape in which the business
comes beforeus, the inquiry truly is: whethera
solemnapplicationof the United States to the Ex-
ecutive of the State to convenethe Legislaturefor
the purposeof deliberating on a matter which is
consideredby that body as of essential importance
to the Union,and whichhasbeenviewedin a similar
light by most of the other States individually, is
such an extraordinaryoccasionas left the Governor
underno constitutionalimpedimentto a compliance?
And, it may be added, whether that application,
underall the circumstances,was an attempt to in-
vade the freedomof deliberationin this House?

Here let us ask, what does the Constitutionsay
upon the subject? Simply this, that the governor
"shall have power to convene the Assembly and
Senate on extraordinaryoccasions." But what is
an extraordinary occasion? What circumstances
are to concur,what ingredientscombine, to consti-
tute one? What general rule can be imaginedby
which to definethe precisemeaningof these vague
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terms,and drawthe linebetweenan ordinaryand
an extraordinaryoccasion? Willthe gentlemanon
my right (that is, the ever-ready-to-jump-ul>-in-a-
Jack-in-the-box-fashion-to-say-it-is-n't-when-A.-H.-
says-it-isMr.Jones)furnishuswithsuchacriterion?
Profoundlyskilledashe isin law(at leastthe local
lawso5the State),I fancyit willbe difficultforhim
to inventonethat willsuithispresentpurpose. Let
himconsulthis lawbooks,theywillnot relievehis
embarrassment.It is easy to seethat the clause
allowsthe greatestlatitudeto opinion. Whatone
may think a very extraordinaryoccasion,another
maythinka veryordinaryone,accordingto hisbias,
his interest,or his intellect.

If thereis anyruleat all, it isthis: the governor
shallnotcallthe Legislaturewitha viewto theordi-
narydetailsofthe Stateadministration.Whatever
doesnot fall withinthis description,and has any
pretensionsto nationalimportancein any view,
leaveshimat libertyto exercisethe discretionvested
in himby the Constitution.Thereis at least no
constitutionalbar in the way. TheUnitedStates
are entrustedwith the managementof the general
concernsandinterestsofthecommunity;theyhave
thepowerofwarandpeace;theyhavethe powerof
treaty.

Ouraffairswithrespectto foreignnationsareleft
to theirdirection. Wemustentertainverydiminu-
tive ideasofthe Governmentof the Union,to con-
ceivethat theirearnestcallona subjectwhichthey
deemof great nationalmagnitude,whichaffects
theirengagementswithtworespectableforeignpow-
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ers,Franceandthe UnitedNetherlands,whichrelates
to thepreservationoftheirfaithat homeandabroad,
is not suchan occasionas wouldjustify the Execu-
tive,uponthe terms ofthe Constitution,in conven-
ingthe Legislature. If this doctrineis rnointained,
wherewillit leadto? what kind of emergencymust
existbeforethe Constitutionwillauthorizethe Gov-
ernorto callthe Legislature? Is the preservationof
ournationalfaith a matter of suchtrivial moment?
Is the fulfilmentofthe publicengagements,domestic
and foreign,of no moment? Mustwe wait for the
fleetsof the UnitedNetherlandsor of Franceto en-
forcethe observanceof them,beforethe Executive
willbe at liberty to givethe Legislaturean oppor-
tunityof dehberatingon the meansof their just de-
mand? This is straining the indefmitewords of
the Legislatureto a mostunreasonableextreme. It
wouldbe atenablepositionto saythat the callofthe
UnitedStatesis alonesufficientto satisfy the idea
of an extraordinaryoccasion. It is easyto conceive
that sucha postureof Europeanaffairsmightexist
aswouldrenderit necessaryto convenethe different
Legislaturesto adopt measuresfor the publicsafety,
and at the sametimeinexpedientto disclosethe ob-
ject till theywereassembled. Willwesaythat Con-
gresswouldbe boundto communicatethe objectof
their call to the Executiveof every State; or that
the Executiveofthis State, in complyingwith their
request,wouldbe guiltyof a violationof the Con-
stitution? But the present case is not that of a
meregeneralrequest; it is specificallyto deliberate
upon an objectof acknowledgedimportancein one
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vieworanother.Ononehandit is allegedtobeev
sentialto thehonor,interest,andperhapsthe exist-
enceof theUnion;onthe other,it is saidtobeon
principlessubversiveof the Constitutionanddan-
gerousto thelibertyofthe subject. It is therefore
a matterofdelicacyandmoment. Andthe urgent
callof the Unionto have it considered,cmmotfall
withinthenotionofsocommonandsoordinaryan
occasionas wouldprohibitthe Executivefromsum-
moninga meetingof the Legislature.

Theonlyargumenturgedto denominateit such,
isthat it hadbeenrecentlydetermineduponby the
Legislature.But there is an evidentfallacyin this
position. The call was addressedto a new and
differentbody,reallydifferentin the contemplation
ofthe Constitution,andmateriallydifferentin fact
with respectto the memberswhocomposeit. A
largeproportionof the membersof the present
Housewere not the membersof the last. For
aughtthat eitherCongressor the Governorcould
officiallyknow,theremighthavebeenatotalchange
in the individuals,and, therefore,a total difference
in the sentiments.No inference,of course,could
befairlydrawnfromthe conductofthe last Legis-
latureto that of the present. Indeed,howeverit
mightbe wishedto prepossessthe membersof the
formerHousewitha contraryidea,it is plainthat
thereis nonecessaryconnectionbetweenwhatthey
didat that timeandwhatit maybeproperforthem
to do now. Theact of the last sessionprovesthe
convictionofthe Housethen, that the grantofthe
impostwasan eligiblemeasure.Manymembers
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wereled to supposethat it wouldanswerthe pur-
pose,and mighthave beenacceptedby Congress.
If theexperimenthasshownthat theyweremistaken
in theirexpectations,andifit shouldappearto them
that Congresscouldnot for goodreasonsacceptit,
the samemotiveswhichinducedthemto the grant
alreadymade,woulddeterminethemto consentto
suchalterationsas would accommodateit to the
viewsof CongressandtheotherStates,andm_ke it
practicableto carrythesystemintoexecution.

It maybeobservedthatasCongressaccompanied
theirrequestwithanexplanationof theobject,they,
by that modeof procedure,submittedthe whole
matter to the discretionof the Governor,to act ac-
cordingto the estimateformedin his ownmindas
to its importance.

It is not deniedthat the Governorhad a discre-
tion uponthe occasion. It is not contendedthat he
wasundera constitutionalnecessityto convenethe
Legislature. The resolutionof Congressitself does
not implyor intimatethis. They donot pretendto
require,they onlyearnestlyrecommend. TheGov-
ernormightat hisperilrefuse,responsible,however,
for any ill consequencesthat mighthaveattended
his refusal. But the thing contendedfor is this:
that the callofthe UnitedStates,underthe circum-
stances,was sufficientto satisfy the terms of the
Constitutionempoweringhimto convenethe Legis-
lature on extraordinaryoccasions;and left him at
full liberty to comply.

The admissionof his discretiondoes not admit
that it wasproperlyexercised,nor doe#it admitthat
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the footing upon which he placed his refusal was
proper. It doesnot admit that the Constitutionin-
terposedan obstaclein his way, or that the request
of Congressimpliedany thing hostileto the right of
free dehberation.

This is the aspect under which the businesspre-
sents itselfto ourconsideration,as wellfromthe cor-
respondencebetweenCongressand the Governor,as
fromthe manner in whichit is usheredto us in the
speech. A generalapprobationof his conductis an
approbationof the principleby whichit is professed
to havebeenactuated.

Are we ready to say that the Constitutionwould
havebeenviolatedbya compliance? Arewereadyto
saythat the calluponus to deliberateis an attempt
to infringethe freedomof dehberation? If wearenot
ready to say both,we must rejectthe amendment.

In particular, I think it must strike us all that
there is something singularlyforced in intimating
that the apphcationof Congressto the Governorof
the State to convenea new Legislatureto consider
a very important national subject,has any thing in
it dangerousto the freedomof our deliberations.

I flatter myselfwe shouldallhavefelt ourselvesas
muchat libertyto havepursuedour sentimentsifwe
had met upon an extraordinarycall,as we do now
whenmetaccordingto ourownappointments. There
yet remainsan important light in whichthe subject
meritsconsideration. I meanas it respects the au-
thority of the State itself: By decidingthat the ap-
plicationof Congress,upon whichthe debate turns,
was not such an extraordinaryoccasionas left the



The New York.Amm_ly 13

Cxovemorat libertyto c__Jlthe Legislature,wemay
forma precedentofa verydangeroustendency;we
mayimposea senseon the Constitutionverydiffer-
ent fromthe truemeaningof it, andmayfetter the
presentor a futureexecutivewithveryinconvenient
restraints. A fewmore suchproceedingsmay tie
up the handsof the Governorin sucha manneras
wouldeitherobligehim to act at an extremeperil,
or to omitactingwhenpublicexigenciesrequiredit.
Themeresenseof onegovernorwouldbe no pre.
cedentforhissuccessor;but thatsense,approvedby
bothHousesof theLegislature,wouldbecomea rule
of conduct.Supposea fewmoreprecedentsof the
kind, on differentcombinationsof cimum_tances
equallystrong,andletusaskourselves"Whatwould
bethe situationof the Governorwheneverhe came
to deliberateon theproprietyof exercisingthe dis-
cretioninthisrespectvestedinhimby theConstitu-
tion? Wouldhe not be apt to act with a degreeof
caution,or, rather,timidity,which,in certainemer-
gencies,mightbe productiveofveryperniciouscon-
sequences?A mereintimationof the Constitution
to himnotto callthe Legislaturein theirrecessupon
everytriflingaffair,whichis its true import,would
be turnedinto an injunctionnot to do it but upon
occasionsofthe lastnecessity.

We see, therefore,that the questionuponwhich
wearecalledto decideis not lessdelicateas it re-
spectsthe Constitutionofthe Stateitself,than as it
respectstheUnion;andthat, in everypossibleview,
it is mostprudentto avoidthe determination. Let
theconductofthe Governorstandonitsownm_rits.
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If he was right,ourapprobationwill not nmke]aim
moreright; if he was wrong,it wouldbe improper
to sanctionhis error.

Severalthingshave been said in the debate which
have no connectionwith it; but to preventtheir
makingimproperimpressions,it nmynotbeamissto
take somenoticeof them. The dangerof a power
in Congressto compelthe conveningof the Legisla-
tureat theirpleasurehasbeenstronglyinsistedupon.
It has been urgedthat, if they possessedit, they
nMghtmake it an engineto fatiguethe Legislature
intoacompliancewiththeirmeasures. Instancesof
an abuse of a like powerin the Crownunder the
formergovernmenthave beencited.

It is a s,lfficientanswerto all this to say that no
suchpowerhas beencontendedfor. I do not assert
that theirrequestobligedthe Governorto convene
the Legislature. I only maintainthat their request
onanimportantnationalsubjectwassuchanocca-
sionaslefthimfreetodoitwithoutanycolorfor
imputingtohima breachoftheConstitution;and
that,frommotivesofrespecttotheUnion,andto
avoidanyfurtherdegradationofitsauthority,al-
readyattoolowanebb,heoughttohavecomplied.
Admitting,inthefullestextent,thatitwouldbe
dangeroustoallowtoCongressthepowerofrequir-
ingtheLegislaturetobeconvenedatpleasure,yet
noinjurynorinconveniencecanresultfromsuppos-
ingthecalloftheUnitedStatesupona matterby
themdeemedofimportancetobeanoccasionsufl_-
dentlyextraordinarytoauawriz_nottoobligethe
governortocomplywithit.
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I c_nuotforbearremarkingthat it is a common
artificeto endeavorto insinuatea resemblancebe-
tweenthe king underthe formergovernmentand
Congress,althoughno two thingscouldbe more
unlikeeachother. Nothingcanbe moredissimilar
than a monarch,permanent,hereditary,the source
of honorand emolument;and a republicanbody,
composedof individual.qappointedannually,liable
to be recalledwithintheyear, andsubjectto a con-
tinual rotation,which,with few exceptions,is the
fountainneither of honor nor emolument. If we
willexerciseourjudgments,weshallplainlyseethat
no such resemblanceexists,and that all inferences
deductedfromthe comparisonmust be false.

Upon every occasion,howeverforeignsuch ob-
servationsmaybe, wehear a loud cry raisedabout
the dangerof intrustingpowerto Congress;weare
told it is dangerousto trust poweranywhere;that
powerisliableto abuse,--witha varietyoftritemax-
iresofthesamekind. Generalpropositionsofthisna-
ture are easilyframed,the truth of whichcannotbe
denied,but theyrarelyconveyanypreciseidea. To
these we might opposeother propositions,equally
true and equallyindefinite. It mightbe said that
toolittlepoweris as dangerousas too much; that it
leads to anarchy, and from anarchyto despotism.
But the questionstill recurs:What is the too much
or too little? Whereis the measureor standardto
ascertainthe happymean?

Powermust be granted,or civil societycannot
exist; thepossibilityofabuseis noargumentagainst
the thing. This possibilityis incident to every
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speciesof power,howeverplaced or modified. The
United States, for instance, have the power of war
and peace; it cannot be disputed that conjunctures
might occur in which that power might be turned
against the rightsof the citizen. But wherecan we
better place it ? In short, where else can we place
it at all?

In our State constitutions, we might discover
powers liable to be abused to very dangerouspur-
poses. I shall instance only the council appoint-
ments. In that council the governor claims and
exercisesthe powerof nominating to all others.

This power of nomination, in its operation,
amounts toa powerofappointment,for it canalways
be so managed as to bring in persons agreeableto
him and exclude all others. Suppose a governor
disposed to make this an instrument of personal
influenceand aggrandizement; supposehim inclined
to excludefrom officeall independentmen, and to
fillthe differentdepartmentsof theState withpersons
devoted tohimself,what is to hinderhim from doing
it ? Who can say howfar the influencearisingfrom
such a prerogative might be carried? Perhaps this
power,if closelyinspected,is a more proper subject
of republicanjealousy,than any powerpossessedby
or askedby the United States--fluctuatingand vari-
able as this bodyis. But as my intention is not to
instil any unnecessary jealousies, I shall prosecute
these observationsno further. They are onlyurged
to showthe imperfectionsof humaninstitutions, and
to confirm the principle that the possibility of a
powerbeingabusedis no argumentagainst its exist-
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ence. Uponthe whole,let us venturewithcaution
uponconstitutionalground. Let us not court nor
invitedisc_l._ionsof thiskind. Letusnotendeavor
stillmnreto weakenanddegradethe FederalGovern-
ment by heapingfresh marks of contempton its
authority. Perhapsthe timeisnot far distantwhen
wemaybe inclinedto disapprovewhat wenowseem
anxiousto commend,andmaywishwehadcherished
the Unionwith as much zealas we now discover
apprehensionofits encroachment.

I hope,Mr. Chairman,the Housewill not agree
to the amendment. In sayingthis I am influenced
bynoothermotivethana senseofduty. I trust my
conductwillbe consideredin this light. I cannot
givemyconsentto put any thing uponourminutes
which, it appears to me, we may one day have
occasionto wishobliteratedfromthem.

_anuaryz3d
[The House resolved itself into a Committee of the Whole on the

paragraph in the election bill enabling the inspector to take aside any
ignorant person and examine him privately touching his ballot. A
debate arose.]

Col.Hamiltonthought it was very apparent, if
the clauseprevailed,that it wouldtend to increase
rather th_n preventan improperinfluence. For,
thoughan inspectortakes an oath thnt hisconduct
sl-m11beimpartial,yet he can easilyinterpret the
oath so as to correspondwith his ownwighes. If
he-isan honestman,hewillthink the publicgood
concernedin promotinga candidateto whomhe is
attached; and under this impressionmay see no
h_rm in recommendinghim to a personofferinghis

YO1... VUI,'II.
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vote. His suggestionwill be generallyattended
withsuccess,and theconsequencewillbe that the
inspectorwill have the dispositionof thevotesof
almostallunletteredpersonsin favorofthepartyto
whichhe inclines. Here,then,is a moreconcentred
influenceover the illiterateand uninforraedpart of
the community,than they wouldhave beensubject
to if left to themselves. Here theywillbe liableto
an influencemore dangerousthan the onewe wish
to avoid. The questionthen is,whetherit is better
to leavethem to an accidentalinfluenceor imposi-
tion,or to subjectthemto a moreregularandexten-
sive influence. The appointmentof inspectorswill
thenbecomemorethan it is, an objectof party,and
it willalwaysbe in their powerto turn the scaleofa
contestedelection. On the contrary,if the voters
are left to themselves,the activity of the different
partieswillmakethe chanceequal; and the influ-
enceononehandwillbebalancedbyan equaldegree
on the other. I movewestrikeout the clause.

[Mr.Jones did not agree; thoughtinspector'sinfluencewouldbe
good, he beingunderoath,and a manof reputation. Mr. Harper
thought inspectorsahouldbe obligednot to mention,no_-ate, or
proposeanypersonwhatever.]

Col.Hamiltonobservedthiswasoneofthosesub-
jects more plausiblein theory than practice. The
gentleman'sreply didnot answer,nor couldit, the
objectionshe had made. The questionis, whether
it is betterto let the illiteratetake thechanceofim-
positionfromtwo partieseq,lal|yactive,the imposi-
tion of the one sidebeingeq-_lly balancedby the
exertionsofthe other,or leaveit to partyviewscon-
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centredin one personon whomthe certainfate of
theelectiondepends. I do notmeanto impeachthe
actions of the inspectors,for at present they can
havelittle bias; but if theclausetakesplace,though
an inspectormeans to do his duty impartially,yet I
believehis friendlyattention to A being more than
to B will lead us to conceivethat he will have little
scrupleto ask for the vote for A, whom he recom-
mends to be as good or a better personthan the
other. Now if thi_ happen,sure,there axevery few
ignorant personsbut will be greatly influencedby
such inspectors,and on them turns the fate of the
elections. Thereis alsoanotherreasonwhichshould
induce us not to admit the proposedmode: it will
occasiona great delay, as some inspectorswill have
to take downand examinethe tickets proposedby
the illiterate,whilethe others will findit difficultto
attend to the polls. There is therefore the objec-
tion of delay as well as influenceto avoid, which
makesit necessaryto strikeout the clausealtogether.
I repeatoncemoreit is better to leave them to par-
ties who are equal in their exertions, eqlmlly send
abouttickets,and whosechanceof influenceis equal.

[Aftermoredebatethe questionwasput on_r/lc/ngout, andlost.]

yanuary24th
[TheHousewentintoaComm_;teeof theWholeon the electionbill.

A debatearoseupontheclauseauthor/zingtheinspector,oranyother
personofferinghimselfto poll,to takean oathofabjurationof ecclesi-
asticalaswellascivilobedience.Mr.Jonesdidnotthinkitproperto
makealteration.Oathofnaturalizationprovidesforthispoint.He
wentongroundofConstitution,andnoother.Houseoouldnotmake
any _ation.]

Mr.Hamiltondeclaredthe Constitutionto be their
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creedandstandard,and oughtneverto be dep_
from;but in thepresentinstanceit wasproperfirst
to examinehowfar it appliedto the subjectunder
consideration:that thereweretwodifferentbodies
in theStateto whichthishasreference;thesewere
the RomanCatholicsalreadycitizensand thosecom-
ing fromabroad. Betweenthese twoweregreat
distinctions.The foreignerwho comesamongus
and willbecomea citizen,whowishesa naturaliza-
tion,may withproprietybe askedtheseterms; it
may be necessayyhe should abjurehis former
sovereign.For thenaturalsubject,the manborn
amongstus, educatedwith us,possessingourman-
nets, with an equallyardentlove of his native
country,to be requiredto take thesameoathof
abjuration--whathashe to abjure? He owesno
fealtyto anyotherpoweruponearth;noris it likely
hismindshouldbe ledastrayby bigotryorthein-
fluenceof foreignpowers.Then,whygivehimoc-
casiontobe dissatisfiedwithyou,bybringingforward
a testwhichwillnot addtohisfidelity? Moreover,
the clausein the Constitutionconfinesthistest to
foreigners,and,if I am notmisinformed,itwasnot
till aftermuchdebateandwarmcontentionthat it
gotadmittance,andthenonlybya smallmajorityin
the convention.

It wasa questionwithh_rnwhetherit wasproper
to proposethistestin theeasebeforethem. Buthe
wasdecidedlyagainstgoingsofar asto extendit to
ecclesiasticalmatters. Whyshouldwewoundthe
tenderconscienceof any man? and why present
oathsto thosewhoare knownto be goodcitizens?



The New YorkAsw_bly 2I

Why _hrmthe_m?Why set themupon inquiry
whichis uselessand _m_cessm_? You givethem
reasonto supposethat youexpecttoomuchofthem,
and they cannotbut refusecompliance. The Con-
stitution does not requiresuch a criterionto try
the fidelityof any citizen. It is solelyintendedfor
aliensand foreignerscomingfromabroad,withman-
ners and habits differentfromour own,and whose
intentionsare concealed.

Instead, Mr.Chairman,of goingso far, I would
proposeto stop at the wordState,and strikeout all
that followed. Thenit wouldreadthus:

"I, _, do swear,etc., that I renounceand ab-
jure all allegianceand obedienceto the king of
GreatBritain,etc.,andto everyforeignking,prince,
power,potentate,and state."

Thiswillbindthe persononlyin civilmatters,and
is all that weoughtor canrequire. Amanwillnot
thenbe alarmedinhis interpretation,and it willnot
set his mind to inquire if his religioustenets are
affected,and how much inconveniencewould be
avoided. Again,sir,we shouldbe cautioushowwe
carrytheprincipleofrequiringandmultiplyingtests
uponourfellow-citizens,sofaras to practiseit to the
exclusionand disfranchisementof any. And as a
doubt must arisewith every memberon the pro-
prietyof extendingthis abjurationoath, it willbe
theirbestmodeto decidefor the amendment,as in
all easeswherethere is a doubt it is our duty to
opposethe measure.

[Mr.Harperthoughtoatha properone,andshouldvoteforit.]

Mr.Hamiltonmentionedagainthat, sofaras the
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Constitutionwent, it was a rule, and must be
adopted,buthequestionedtheproprietyof_-
ingit.

[Wholeclause, without amendment, was agreed toni
[Another clause in the bill ordered the judges of electionfor gover-

nor and lieutenant-governorto dc_troy the whole ballot of every dis-
trict wheretherewas an excessof even one vote.]

Mr.Hamiltonshowedthis to be a verygreatin-
justiceto the district,as it wasin the powerof the
clerkor anyofficer,by puttingin an additionalbal-
lot, to set asidethe votesoffivehundredpersons;
hethereforemovedthat, in anycasewheretherewas
an excess,suchexcessshouldbe destroyedby lot.

[Motion opposedby Mr.Jones and adopted.]

_anuary27th
[-Discussionon clausein electionbill prohibitingpensioners,and

officersunderCongressfromsittinginAssemblyorSenate.Question
arosewhethertheLcgislatm'cpossessedthepowerofabridgingthe
constitutionalrightsofthepeople.]

Mr.Hamiltonobservedtheyweregoingondan-
gerousground.Thebestrulethecommitteecould
followwasthatheldoutintheConstitution,which
it wouldbe safestto adhereto withoutalterationor
addition. If weoncedepartfromthisrule,thereis
no sayingwhereit willend. To-day,a majorityof
the personssitting here, from a partic_ll_rmode
ofthi_l_ng,disqualifyone descriptionof men. A
futureLegislature,froma particularmodeofthink-
ingin anotherpoint,disqualifyanotherset of men.
One precedentis the pretext of another, till we
narrowthe groundofqualificationsto a degreesub-
versiveofthespiritoftheConstitution. It isimpos-
sibleto supposethat the conventionwhoframedthe
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Constitutionwereinattentiveto thispoint. It is a
matterof too muchimportancenot to havebeen
wellconsidered;they havefixed theqllalifications
ofelectorswithprecision;theyhavedefinedthoseof
senatorandgovernor,buttheyhavebeensilentasto
thequalificationsof membersof Assembly. It may
be said that, beingsilent,they have leftthe matter
to the discretionof the Legislature. But is not the
languageof the framersof the Constitutionrather
this: We willfix the qualificationsof electors; we
willtake care that personsabsolutelyindigentshall
beexcluded;wewillprovidethat the rightofvoting
shallbe on a broadand securebasis; and we will
trust to the discretionof the electorsthemselvesthe
choiceof thosewhoare to representthemin Assem-
bly. Everyqualificationimpliesa disqualification.
The personswho do not possessthe qualification
requiredare ineligible. Is not this to restrainthe
freedomofchoiceallowedby the Constitutionto the
bodyof electors? An improperexerciseof thi__lib-
erty cannot constitutionallybe presumed. Why,
therefore,shouldwe circumsc_beit within limits
unknownto the Constitution?Why should we
abridgethe rights of any classof citizensin so im-
portant an article?

By the Constitutioneverycitizenis eligibleto a
seatin the Assembly. If wesaycertaindescriptions
of personsshallnot be so eligible,what is this but
to depriveall thosewhofallwithinthatdescription
of an essentialright allowedthem by the Constitu-
tion?

I haveobservedthat if weoncebreakthe ground
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of departingfromthe simpleplan of the Constitu-
tion, it mayleadus muchfurtherthan wenowin-
tend. Fromthe prevalencyofa certainsystemit is
nowproposedto excludeallpersonsfromseatswho
hold officesunder Congress.The pretenceis to
guardagainstan improperinfluence. I maythink
anotherspeciesofinfluencemoredangerous. Ihave
takennotice,upona formeroccasion,ofthe decisive
agencyof the Executivein the appointmentof all
officers. If the personswhoderivetheirofficialex-
istencefromthat sourcesit in this House,it cannot
be deniedthat it mightgivethe executivean undue
influencein the Legislativedeliberations. If, in the
vicissitudeof humanevents,a majorityof a future
Legislatureshouldviewthe subjectin this light,and
if the principleof a right to admitdisqualifications
unknowntothe Constitutionbe admittedin prac-
tice,allpersonsholdingofficeunderthe Statewould
thenbe excluded. I wishhereto be clearlyunder-
stood. I meanonlyto reasonongeneralprinciples,
withoutanyparficnlnrreferencewhatever. I have
hithertoconfinedmyselfto the generalprincipleof
the clause. Thereare, however,particularobjec-
tions. One just occursto me: there are officers
whohavebeenwoundedinthe service,andwhonow
havepensionsunderthe UnitedStatesas the price
of their blood; wouldit be just, wouldit not be
cruelonthisaccountto excludemenfroma sharein
the governmentwhichthey have at every hazard
contributedto establigh?This in_qtancestrikesme;
other membersmay probablythink of other cases
equallystrongagainstthe exclusion;furtherreflec-
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fiensmays_gest othersthatdonotnowoccur. If
thecommittee,however,shouldresolveto adoptit;
for the sakeof cons£stencytheymustcarryit one
stepfurther--theymustsay that no memberof
Congressshallholda seat. Forsurelyif it be dan-
gerousthat theservantsof Congressshouldhavea
seat in thisHouse,it is moredangerousthat the
membersth_-m_lvesshouldbeallowedthisprivilege.

But I wouldnot beunderstoodto advocatethis
extensionof the clause. I am againstthe whole
business.I am foradheringto the presentpro-
visionsoftheConstitution.Irepeat,ifweoncebreak
the groundof innovation,wemayopenthedoorto
ndschiefwtfichweneitherknownorthinkof.

[Mr.JonesopposesMr.H.'sopinionandwishesclauseretained.]
Mr.Hamilton.--Istillcontinue,Mr.Chairman,of

the _me oph_ononthis subject. ThemoreI con-
siderthematter,the moreforciblyamI struckthat
it willbe dangerousto introducequalificationsun-
knownto the Constitution.Is it possibleto sup-
posetheframersofthe Constitutionwereinattentive
to this knportantsubject,or that they did not
maturelyconsidertheproprietyofannexingqualifica-
tionsto theelected? Fromthe silenceof theCon-
stitutionit is inferredthat it wasintendedto leave
this pointto the discretionof the Legislature.I
rather inlet thatthe intentionof the Constitution
wasto leavethe qualificationsof theirrepresenta-
tiveswhollyto the electorsthem_Ives. The lan-
guageoftheConstitution:Letus takecarethat the
personsto electareproperlyqualified,thattheyare
insucha situationin pointofpropertyas not to be
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absolutelyindigentanddependent,and let us trust
to themthe careof choosingproperpersonsto repre-
sent them. The Constitutionwill notpresumethat
wholedistrictsandcountiesof electorsdulyqualified
will choosemen improperfor the trust. Let us, on
our part, be cautioushow we abridgethe freedom
of choiceallowedthem by the Constitution,or the
rightof beingelected,whicheverycitizenmayclaim
underit. I holdit to be a maximwhichoughtto be
sacred in our form of government,that no man
oughtto be deprivedof any rightorprivilegewhich
he enjoys under the Constitution,but for some
offenceproved in due courseof law. To declare
qualificationsor disqualificationsby generaldescrip-
tionsin legislativeacts, wouldbe to invade this im-
portant principle. It would be to deprivein the
grossall those whohad not the requisitequalifica-
tions,or whowereobjectsof those disqualifications,
to that rightto a sharein the administrationof the
repubhcwhichthe Constitutiongivesthem, andthat
withoutany offenceto incura forfeiture. Asto the
objectionthat the electorsmight even choosea for-
eignerto representthem within the latitudeof the
Constitution,the answeris that commonsensewould
nottoleratesucha construction. The Constitution,
fromthefundamentalpohcyof arepublicangovern-
ment, must be understoodto intend citizens. But
the gentleman(Mr.Jones) has not advertedto the
factthat the _me difficultywouldattendthe case
of electorswherehe admitsthere is no powerin the
Legislatureto make alterations. The expression
there is, every male i_h_bitantpossessedof certain
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propertyshallvote; buttheresurelycouldneverbe
a doubtthat suchinhabitantmust alsobe a citizen.

Butlet uspursuethe subjecta littlefurther:com-
merce, it will be admitted,leads to an increase
of individualproperty;prope_ybegetsinfluence.
ThoughaLegislaturecomposedaswearewillalways
take careof the rightsof the middl_ngand lower
classes,supposethe majorityof the Legislatureto
consistat a futuredayofwealthymen,what would
hinderthem,if therightof innovatingon the Con-
stitutionbe admitted,fromdeclaringthat no man
notworthtenthousandpoundsshouldbeeligibleto
a seatineitherHouse? Wouldnotthisintroducea
principlefatalto thegeniusof ourpresentConstitu-

_- tion?
Inma_ng thisobservation,I cannotbe suspected

of wishingto increasethe jealousy--alreadysuffi-
cientlyhigh of men of property. My situation,
prospects,andconnectionsforbidthe supposition.
ButI meanto lay honestlybeforeyou the dangers
to whichweexposeourselvesbylettingin the prin-
ciplewhichthe clauseunderconsiderationrestsupon.
I giveno opinionon theexpediencyof theexclusion
proposed. I onlysay, in myopinionthe Constitu-
tion doesnot pernntit, and I ._all be againstany
qualificationordisqualificationeitherofelectorsor
elected--notprescribedbytheConstitution.Tome
it appearsthat thequalificationsofbothoughtto be
fun_tal in a republicangovernment,not liable
to bevariedoraddedtoby the Legislature,andthat
theyshouldforeverremainwherethe Constitution
h_ left them. I see no othersafe ground. It is
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to be lamented that men, to carrysome favorite
point in which their party or prejudicesare inter-
ested, will inconsideratelyintroduceprinciplesand
precedentswhichlead to successiveinnovationsde-
structiveofthe libertyof the subjectand the safety
of the government. Formy part, I shall uniformly
opposeeveryinnovatonnotknowninthe provisions
of the Constitution. I therefore move that the
clausebestruckout.

February6th
[Discussiononamendmentto excludeallBrittahadlmr_tswhohad

beenengagedin privateeringin war.]
Mr. Hamiltonobservedthat, when the discrim-

inatingclauses,admitted into thebillby that House
were introduced,he was restrained,by motivesof
respect for the sense of a respectablepart of the
House, fromgiving it any further opposition than
a simple vote. The limited operation they would
have, made him less anxious about their adoption.
But he couldnot reconcileit to hi.qjudgmentorfeel-
Lugsto observea like silenceon the amendmentpro-
posed by the Senate. Its operationwouldbe very
extensive; it wouldincludealmostevery manin the
city engagedin navigationduringthe war.

Wehad, in a formerdebate,travelledlargelyover
the groundof the Constitution,as appliedto legis-
lative disqualifications. He wouldnot repeatwhat
he had said, but he hopedto be indulgedby the
Housein explaininga sentencein the Constitution,
whichseemsnotwellunderstoodby the_egentlemen.
In one article it says, that no man shall be dis-
franch_ed or deprivedof any righthe enjoysunder
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the Constitution,but by the lawof the lmudor the
judgmentofhispeers.

Somegentlemenholdthat the lawof the landwill
includean act of the Legislature. But LordCoke,
that greatluminary]of the law,in hiscommentupon
a similarclausein MagnaCharta,interpretsthe law
of the land to meanpresentmentand indictment
andprocessofoutlawry,as contrachstinguishedfrom
trialbyjury. But if therewereanydoubtuponthe
Constitution,the bill of rightsenactedin this very
sessionremovesit. It istheredeclaredthat noman
shallbe disfranchisedor deprivedof any right but
by dueprocessoflaw,or the judgmentofhispeers.
The words"due process" havea precisetechnical
import,and are only apphcableto the processand
proceedingsof courtsof justice; they can neverbe
referredto an act ofthe Legislature.

Arewewilling,then, to endurethe inconsistency
of passinga bill of rights and committinga direct
violationof it in the same session? In short, are
weready to destroyits foundationsat the moment

"theyare laid?
Ourhavingdoneit, to a certaindegree,is to be

lamented;but it is noargumentforextendingit.
He wouldnowmakesome remarks on the ex-

pediencyandjusticeoftheclause,distinctfromcon-
stitutionalconsiderations.

Thewordprivateeris indefinite. It mayinclude
lettersofmarque. Themerchantsofthiscityduring
warmust,generallyspea_ug,abandontheir means
ofhvelihoodorbe concernedin navigation. If con-
cemedin navigation,they must of necessityhave
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thdr vesselsarmedfordefence.Theywouldnatu-
rallytake out lettersof marque. If everyowner
of a letter ofmarqueis disfranchised,thebodyof
yourmerchantswillprobablybe in this situation.
Is it politicor wiseto placethemin it? Is it ex-
pedientto force,by exclusionsanddiscriminations,
a numerousand powedulclassof citizensto be
unfriendlyto the government?

He knewmanyindividua].¢whowouldbe com-
prehended,whoare wellaffectedto the prosperity
of the country,whoare disposedto giveeverysup-
port to thegovernment,andwho,someof themat
least,evenduringthewarhadmanifestedanattach-
mentto the Amer/cancause. But thereisoneview
in whichthe subjectmeritsconsideration,that must
layholdonallourfeelingsofjustice. Bythemari-
timelaw,a majorityof the ownershavea right to
disposeof the destinationof the vessel. The dis-
sent of the minorityis of noavail. It mayhave
happened,andprobablyhashappenedin manyin-
stances,that vesselshavebeenemployedas priva-
teerson lettersof marque,by a majorityof the
owners,contraryto thesenseoftheminority.

Wouldit be justto punishthe innocentwiththe
guilty,to takeawaythe rightsof the minorityfor
an offencecommittedbythemajority,withouttheir
participation,perhapscontraryto theirinclination?

He wouldmentiona further case,not equally
strong,butofconsiderableforceto inclinethe House
againstthe amendment.He had been informed
that in oneor moreinstancesduringthe war,some
zealouspeoplehadsetonfootsubscriptionsforfitting
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out privateers,perhapsat the instigationof the
British Government;and had applied to persons
suspectedof an attachmentto us to subscribe,mak-
ingtheir compliancea test oftheirloyalty. Several
individuals,welldisposedto ourcause,to avoidbe-
comingobjectsofpersecution,had complied;would
it not be too rigorousto includethemin soheavya
penalty? But if there are any of us whoare con-
sciousof greaterfortitude,suchpersonsshouldnot
on that accountbe too severeon the weaknessof
others. They shouldthank nature for its bountT
to them,and shouldbe indulgentto humanfrailty.
Howfeware therewhowouldhavehad strengthof
mindenoughin suchcircumstancesto hazard,by a
refusal,beingmarkedout as theobjectsofmilitary
resentment? I hope, Mr. Speaker,as well from
motivesof justice,as a regardto the Constitution,
weshallstop whereweare, and not go anyfarther
into the dangerouspracticeof disqualifyingcitizens
by generaldescriptions. I hopewe shallreject the
amendment,sir!

[Questionwasdetermined/nthe negative.]

Februaryz4th
[Bill consideredfor settlingintestate estates, provingwills, and

grantinglettersof aclm;nSstration.]

Mr.Hamiltonsaidhe did not rise to opposethe
motion of the gentlemanwho last spoke [Jones].
He shouldprobablyvote with himon the question;
but he confessedhe didnot viewit in quitesoclear
a light as that gentlemanappearedto do. There
appearedto him to be difficultiesin the case,which
hewouldcandidlylaybeforethe Houseto assistits
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judgment. The objectionis that a new court is
erectedor an old oneinvestedwith a newjurisdic-
tion,in whichit is not bound to proceedaccording
to the courseof the commonlaw. The questionis,
What is meant in the Constitutionby this phrase,
"the commonlaw") Thesewordshave in a legal
viewtwo senses,onemoreextensive,the other more
strict.

In theirmost extensivesensetheycomprehendthe
constitutionof all those courts whichwere estab-
lished by immemorialcustom, such as the Court
of Chancery,the EcclesiasticalCourt,etc., though
thesecourtsproceedaccordingto a peculiarlaw. In
theirmorestrict sensetheyareconfinedto the course
ofproceedingsin the courtsof Westminsterin Eng-
land,or in the SupremeCourtsin thisState. If the
wordsare understoodin the firstsense,the billunder
considerationis not unconstitutional;if in the last,
it is unconstitutional. For it givesto an old court
a newjurisdiction,in whichit is not to proceedac-
cordingto the courseof the commonlawin this last
sense. And to givenew jurisdictionto old courts,
not accordingto the courseof the commonlaw,is in
my opinionasmuchan infringementin substanceof
tbi._part of the Constitution,as to erectnewcourts
withsuchjurisdiction. Tosay the reversewouldbe
to evadethe Constitution.

But though I viewit as a delicateand difficult
question,yet I am fairlyinclinedto think that the
more extensivesensemay be adopted; with t.hi._
limitation,that such newjurisdictionmust proceed
according to the courseof those courts havingby
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the commonlaw cognizanceof the subiea-_.
Theyought,however,neverto be extendedto ob-
jectswhichat commonlawbelongedto thejurisdic-
tionofthe courtsat Westminster,andwhich,in ,:hi_
State,are of the peck,liar_izance of the Supreme
Court. At commonlaw, the EcclesiasticalCourts,
not the courts of Westminster,had cognizanceof
intestaciesand testamentarycauses. The bill pro-
posesthat the CourtofProbateshallhavecognizance
of the samecausesand proceedin the samemanner
as the EcclesiasticalCourts,exceptas to inflicting
ecclesiasticalpenalties.

ThisdistinctionI have takenwill,I think,bearus
outin passingthe billunderconsideration. But it is
certainlya point not withoutconsiderabledifficulty.

[Questionwascalled andput: Will the House pass the law ? Deter-
mined m the ai_rmative.]

FebruaryzTth
[House went into Committee of _rhole on Tax Bill.]
Mr.Hamiltonobservedthat, as the present bill

exhibiteda new system of taxation, it might be
properto enter into someexplanationsof its prin-
ciples. It wasagreedon allhands that the system
heretoforein usewasfullofdefects,both in the view
ofequalityamongindividualsandof revenueto the
State. From the Legislatureto the assessor,all
wasconjectureanduncertainty. Tobeginwith the
Legislature,--whatcriterioncould any man possi-
blyhaveby whichto estimatethe relativeabilities
ofthe severalcounties? Forhisparthehadthought
maturelyof the subject,but couldfindnone. The
wholemusteitherbe a businessof honestguessing,

¥01- VIII.--3,
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orinterestedcalc_lhtionsofcountyconvenience,in
whicheachmemberwouldseektotransfertheburden
fromhisowncountyto another. The samething
musthappeninthe subdivisionsamongthedistricts
bythesupervisors;and,ina stillmorestrikingman-
ner,in the apportionmentof the tax to individuals
bytheassessors.Howcantheypossiblyascertain
the comparativeabilitiesof individualsP--appear-
macesmorethanrealitiesmustgovern.Themer-
chantor factorwhohas a largestore of goods,for
which,perhaps,he owesmore than the amount,
will pay muchmore than a manof lessapparent
gains,thoughten timesas muchproperty. Thishe
mentionedby way of example. The same thing
happened among other orders of society. To-
day,an assessor,myfriend,taxesmeat ten pounds.
To-morrow,onelessmyfriendwilltax mefourtimes
the sum. Infinitedifferencesmusthappenfromthe
differentdegreesofjudgmentmenpossess,fromtheir
differentbiassesand inclinations.A greatinequal-
ity results,and all is uncertainty.

Theoreticalandpracticalfinanciershaveagreedin
condemningthe arbitraryin taxation. By the ar-
bitraryismeantthe leavingthe amountoftax to be
paidby eachpersonto the discretionof the officers
employedin the managementof the revenue. It is
indeedanotherwordforassessment,whereall is left
to the discretionof the assessors.

The Englishwritershave justlyboastedthe su-
periorityof their systemover that of Franceand
someother countries; becauselittle or nothing is
left to the discretionof the otfmersofthe revenue.
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Andthe abtestobserversamongthe Frenchhave
acknowledgedthe advantage. The celebratedM.
Neckerin alatepubhcationhast_kenespecialnotice
of thiscircum._nce. Theopinionof that states-
man,whoconductedthe financesof Franceforsev-
eralyears,andduringthe mostcriticalperiodsof
the latewar,with infiniteabilityandsuccess,is a
mostrespectableauthorityina matterof thiskind.

Thesehadnosmallshareinhisdisapprobationofa
practicewhichputsonecitizensomuchinthepower
ofanother.

Hewouldnotsay thatthepracticewascontrary
totheprovisionsofourConstitution;butitwascer-
tainlyrepugnantto thegeniusof ourgovernment.
Whatis the powerof the supervisorsandassessors,
but a powerto tax in detail,whilethe Legislature
taxesingross? Is itproperto transferso important
a trust fromthe handsof the Legislatureto the
officersof the parti_llar districts? Equalityand
certaintyarethe twogreatobjectsto be aimedat in
taxation. Thepresentbilldoesnotpretendto reach
absoluteequality. This is impossible. No humau
plancanattain it. Thevarietyof circumstancesto
be takenintothecalculationsaretoocomplicatedto
be comprisedin any schemethat couldbe devised.
But the principlesof the presentbillwillapproach
much nearerto equality than the formersystem,
andit willhavethegreatadvantageofcertainty. It
leavesnothingto discretion. Everyman can him-
self estimatewhat he has to pay, without being
dependenton the caprices,the affections,or the
enmitiesofanother.
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The bill in its present fo_inis but _n imperfect
sketch. It is inthepowerofthecommitteetomake
it better. No doubtthe combinedwisdomof the
Housewillimproveit. Thelandtax, in particular,
may requiregreat alterations.He had not been
ableto satisfyhimselfonthispartof theplan. All
thiswas,ofcourse,submittedto the discretionof the
committee.Onethingonlywasclear. Anychange
wouldbe for the better,andtime and exta_ence
wouldmatureandameliorateit.

[The bill was taken into consideration.Amendmengsw¢_ pr_
posedandadopted.]

Februaryzlst
[,Debateon feesallowedforcertainlegalservioes.]

Col.Hamiltonexpresseda hopethat the House
wouldnot carrymattersto an extreme. It would
be,he thought,as improperto makethe feesof the
professiontoo lowas to makethemtoohigh. Gen-
tlemenwhopractisedthe law,if they weremenof
ability,wouldbe paidforthe servicesrequiredof
them; and if the law didnot allowa propercom-
pensation,it would be evaded. Namesmightbe
givento thingsand chargesmade; againstwhich
there wouldbe no guard. In Pennsylvaniaand
Jerseyattemptshadbeenmadeto reducetheemolu-
mentsof theprofessionbelowthe properstandard.
Thishadaffordedno relief;on thecontrary,the ex-
pensesof the law and the profitsof the practisers
hadincreasedsincetheexperiment,theonlyeffectof
whichhadbeento transferthe expensefromthe de-
linquentdebtortothe injuredcreditor. If the legal
feesamountto a compensation,in most casesthe
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practiserwouldcontenthimselfwiththem;if they
didnot,hewouldconsiderhimselfjustifiedinmalting
the best bargainhe could,--the consequencesof
whichwereobvious. Whiledifferenceswouldarise
amongmankind,andthat therewouldbe differences
was certain,lawyerswouldbe necessary,and for
their servicesthey wouldbe paid. He, therefore,
wasof the opinion,that in goingthroughthe bill,
the Houseshouldagreethat reasonableallowances
shouldbe madefortheservicesmentionedinthe bill,
ortheywoulddefeattheirownobject.

March8th
[Motionthat no freeholder or citizen shall be hereafter imprisoned

for any sum less than £_o. but that execution shall issue and remain
in forceagainst the debtor till, from time to time by different seizures
of his effects, the creditors _hall be satisfied.]

Col.Hamiltonconfessedthat his ownjudgment
wasnotclearlymadeuponthissubject. It wasnot,
however,a new one to him. It was a question
whichhad two sides,both of whichdeserveda se-
riousattention. Theclauseasit stood,in hisopinion,
wasnotproper. It mightbe rightto saywhatshall
bedonein futurecontracts. But it willbe wrongto
meddlewiththe past. It wasveryprobable,if the
clausewaspassed,it wouldpreventpeoplein poor
circumstancesfrom getting assistancefrom the
wealthy;thisoughtto beconsidered. Manya poor
manwhocanbefavoredwitha creditof£xofindsa
materialadvantagein it; if the securitybe taken
awaytherewillbean endto credit. Hewouldwish
thateveryrna_in distressshouldmeetrelief. He
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was willing to comeinto any measurethat would
effectthis purpose.

Marchaoth
[Debate on bill for reliefof certainpublic creditors.]

Col.Hamiltonsupposedthat it was agreedon all
hands that some relief should be granted. There
were,he said, two questionsbefore the committee:
one, if they wouldput themon a footingwithother
citL_ens;andthe other,if they did not merit some-
thing more. If, said he, you receivetheir certifi-
cates and grantthemyourown,you extend to them
only that relief wtfichyou have already given to
yourothercitizens,whopurchasedup theloan-o_ce
certificatesof other States. But there can be no
differencebetweenany onespeciesof our debt; and
therecanbe no substantialdifferencebetweentaldng
a certificate of this State and a certificate of the
United States. Muchhas been said about discrim-
inathng,but all argumentsof discriminationamount ':
to nothing. Whetherwe,by thisassumption,make
our State a creditorState or not, cannotbe deter-
mined. The presentcalculationof the publicdebts I

is no criterion to go by. He remembered,he said,
that when he was in Congressthe liquidated debt
was somewhereabout $4o,ooo,oooland that it was
supposed the unliquidated debt was $40,000,00o
more. If this is the case, whichhe believedit was,
the State of New York would be a debtor State.
From the situationof public affairs,it is to be re-
gretted that there is no system ex___tingwhichcan
givegeneralreliefto publiccreditors. In thepresent '
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instance,it is onlyrequiredthat youdothat justice
to onepart of yourcitizenswhichyouhavealready
doneto anotherpart. If weshouldmakeourState
a creditor State, by extendingthis relief to our
citizens,canwenot obtainredress,ifourConfedera-
tion exists,and Godforbidthat it may not? He
waswilling,he said,to extendthe relief; he didnot
wantto confineit to anypartic_,hrclassofpeople.

-March2zs:
[Debateon repealingpart of the TrespassAct.x]
Col.Hamiltonsaid that this amendmentto the

trespasslawwasonlyto repealthat part whichwas
in violationofthe publictreaty. Thecourtsofjus-
tice wereat presentin a delicatedilemma,obliged
eitherto explainawaya positivelawofthe State,or
openlyviolatethe nationalfaith by counteracting
the very words and spirit of the treaties now in
existence. Becausethe treaty declaresa general
amnesty,andthisState,by this lawdeclaresthat no
personshallpleadany militaryorderfora trespass
committedduring the war. He saidno State was
so much interested in the due observanceof the
treaty as the Stateof NewYork,the Britishhaving
possessionof its westernfrontiers,and whichthey
holdunderthe sanctionof ournot havingcomplied
with our national engagements. He hoped the
Housewouldhave toomuchwisdomnot to doaway
thisexception,andindeedhe expectedthe billwould
bereadilyagreedto.

[Bill wasagreedto almostunanimously.]
zTitlewas anAct to _ personswhoheldpropertyof patriota

duringthe war, and to preventtheir pleadin___ga m_i_ry orderin
defence.
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March_.d
['Motionforlaying£t3,oootaxonNewYork:County,]
Col.Hamiltondidnot supposethat anyarg_lments

wouldhave muchinfluenceon the decisionof this
question. Thereisno criterionto goby,andwe fall
into the greatest uncertainty. A gentlemanhas
toldusplainly,thathe hasbeenintriguingandmate-
ing the best bargainfor hiscounty. He wouldnot
say that NewYork had madeany conditions. He
hopedthat the intriguesmightnot have the effect
that was sought. The county of Albany,he said,
wasalwaysrated too low. It was onlyrequiredto
pay£7,ooowith 7o,oooinhabitants; whileSuffolk,
with only 14,ooo,paid £4,5oo. He asked if the
Housewouldpermitintriguesto havesuchan effect.
The countyof Kings,whichnumbersonly 3,o00in-
habitants,and containsx8,5ooacresof land, is to
pay £2,4oo. RichmondCounty, whichis equally
small,is also overrated;is this right? NewYork
hadeverbeenratedtoohigh. Oneofthegentlemen
fromNewYorkhad proposed£_2,ooofromthe mere
despairofcomingat anequality,but this sumis too
high. He askedif it wasjustice that the cityand
county of NewYork,whichwasnot a tenth part
ofthe valueor populationof the State, shouldbear
one fourth of its burdens. He hoped this would
be considered,and no partialityexhibitedby the
Legislature.

March24th
|Billforestabl/shingunivendty.]
Col.Hamiltonhopedthat the Housewouldnot

recommitthe bill. Therewas no doubt,he said,
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but theLeglgiaturepossessedthe rightto givethis
power. Therewerefrequente_amplesof the 1,'rod
inGreatBritain,wherethispowerhadbeengranted.
Nodisadvantage,hesaid,couldarisefromit; onthe
contrary,manywouldbe the benefits. He there-
forewishedthe billmightbe finished,as no doubt
existedwith himof the powerand theproprietyof
the Legislaturegrantingthoseprivilegeswhichwere
mentionedin the bill.

April_rzth
[Billtore# citationacts.]

Mr.Hamiltonadvocatedthebillwithgreatability
and candor. He mentionedthe bad effectsof the
presentlaws,the difficultiesthat thecourtsofjustice
threwin the wayofthem,andthe impossibilityever
to amendthem in such a manneras to havetlmm
actedupon. He urgedthe influencethe opinionof
our courtsought to have on the Legislature. The
courtswerenot interested,andtheir decisionswere
perfectlyimpartial. He askedif the SouthernDis-
trict of the State, insteadof havingfared tolerably
well,had been ruined,wouldthe Legislaturehave
compelledtheirdebtorswhowerewithoutthe lines
to have paidadditionalsums. This he did not be-
lieve. Andwhy,then, saidhe, compelthe creditors
to take a lesssum? He mentionedthat in several
instancesthe severityof the law fellon gentlemen
who were attached to the Americancause, and
whohad acted meritoriouslyin the Revolution. It
was certainlynot right to view all the creditors
as enemies. Remarldngon the ill effects of the
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Legislatureinterferingin privatecontracts,and the
violationof publicfaith whichit occasioned,he ob-
servedthat it woulddestroy all credit,and be the
meansofinjuringmany whomthe Legislaturehad
intendedto benefit.

[Billpassedunanimously.]

SPEECHON ACCEDINGTOTHE INDEPENDENCEOF
VERMONT

April.--Thecounselforthe petitionershasentered
into a large fieldof argumentagainstthe present
bill. He has endeavoredto show that it is con-
trary to the Constitution,to the maximsof sound
policy,and to the rightsofproperty. His observa-
tions havenot beendestituteof weight. They ap-
pearto have the moreforce,as they areto a certain
degreefoundedin truth. But it is the provinceof
the committeeto distinguishthe just limits of the
principleshe has advanced; howfar they extend,
and wherethey terminate. To aid the committee
in this inquiryshallbe myendeavor,and following
the counselfor the petitionersthrough the different
headsofhisargument,I hopeto be ableto show,that
neitherof the objectionshe hasurgedstandsin the
way of the measureproposed,and that the Con-
stitution permits, policy demands it, and justice
acquiescesin its adoption.

Thefirstobjectionis drawnfromthat great prin-
cipleof the socialcompact,--that the chiefobjectof
governmentis to protectthe rightsof individualsby
the unitedstrengthofthe community. Thejustness
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of thisprincipleis not to be disputed,but itsextent
remainsto be ascertained. It must be taken with
thislimitation:Theunitedstrengthofthecommun-
ity oughtto be exertedfor the protectionofindivid-
uals sofar as thereis a rationalprospectof success;
sofar as is consistentwiththe safetyand well-being
ofthe whole. Theduty ofa nationisalwayslimited
by theseconsiderations:It is boundto makeefforts
andencounterhazardsforthe protectionofits mem-
bers, proportionedto its abilities,warrantedby a
reasonableexpectationof a favorable issue, and
compatiblewith itseventualsecurity. But it is not
boundtoenterintoor prosecuteenterprisesofa mani-
fest rashnessand folly;orwhich,intheeventof suc-
cess,wouldbeproductiveofmoremischiefthangood.

ThisquMificationof the principlecan no morebe
deniedthan the principleitself. Thecounselfor the
petitionersindeedadmitsit in substance,whenhe
admits that a caseof extremenecessityis an ex-
ceptionto the rule: but he addsthat this necessity
shouldbe apparentand unequivocal.

What constitutesa caseof extremenecessityad-
mitsofno precisedefinition. It is alwaysa question
offact, to be determinedby a considerationof the
conditionof the parties and the particularcircum-
stancesof the caseitself. A caseof necessitythen
exists, when every discerningunprejudicedman,
wellacquaintedwith facts,mustbe convincedthat
a measureca__otbe undertakenor pursuedwith a
probabilityofsuccess. Todeterminethis an experi-
ment is not alwaysnecessary: circumstancesmay
existso decisiveandpalpablein their nature, as to
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renderit theextremeof temerityto beg/nas wellas
to continuean experiment.Theproprietyof doing
eitherthe oneorthe othermusteqlmllybedecided
by a judiciousestimateof thenationalsituation.

Thetendencyof the principlecontendedfor,on
theapplicationof it in argument,hasbeento prove
thattheStateoughtto employthecommonstrength
ofthesocietyto protectthe rightsof its citizens,in-
terestedin the districtof territory in question,by
reducingthe revoltedinhabitantsof that districtto
an obedienceto its laws. The inquirythereforeis:
Canthis be done? Is the Statein a situationto un-
dertakeit? Is there a probabilitythat the object
willbe moreattainableat a futureday? Is there
not rather a probabilitythat it will be every day
moreout of our reach,and that leavingthings in
theirpresentstatewillbe attendedwithseriousdan-
gers and inconveniences?Is it even desirable,if
practicable,to reducethe peoplein questionunder
subjectionto t.hi._State?

In pursuingthis inquiryweoughtto bearin mind
that a nationis neverto reg_llateits conductby re-
motepossibilitiesormerecontingencies,but by such
probabilityas may reasonablybe inferredfromthe
existingstate of things and the us_lalcourseof
humanaffairs.

Withtbi._caution,no well-informedmindcanbe
at a lossin whatmannerto answerthe questionsI
haveproposed. A concisereviewof the past, and
a dispassionateconsiderationof the present, will
enableus to judgewith accuracyof the obligations
and interestsof the State.

J
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The pre_n_ons to independenceof the districtof
territoryin questionbegan shortlyafter the corn-
mencementof the late Revolution. We werethen
engagedin a warforourexistenceasa people,which
requiredthe utmostexertionof ourresourcesto give
us a chanceof success. To have divertedany part
of themfromthis objectto that of subduingthe in-
habitantsof Vermont,to have involveda domestic
quarrelwhichwouldhave compelledthat hardyand
numerousbodyof mento throw themselves intothe
arms of the powerwith which we were then con-
tending,instead of joiningtheir efforts to ours in
the commoncauseof Americanliberty,as they for
a long time did, with great advantageto it, would
have beena speciesof frenzy,forwhichthere could
have been no apology,and wouldhave endangered
the fate of the Revolutionmore than any one step
we couldhave taken.

This idea is too obvious to need being e_larged
upon. The most prejudicedwill acquit the State
fromblamefornot tryingthe effectof forceagainst
that people during the continuance of the war.
Everymoderatemeasure,every thing shortof hos-
tility or a total sacrificeof thosefights, whichwere
the originalcauseof the revolt, and whichare the
occasionof the oppositionto the presentbill, were
tried. Conciliatinglaws were passed, overtures
made,negotiationscarriedon in Congress,but all to
no tmrtx_.

The peace found the Vermontersin a state of
actual independence,which they had enjoyed for
severalyears--organizedunder a reg,,l_rform of
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government,andincreasedin starmo_dabya consider-
ableaccessionof numbers. It foundthis Statethe
principalseatofthewar,exhaustedbypeculiar exer-
tions and overwhelmedin debt. The embarrass-
mentsarisingfromthissituationpressusdaily. The
utmostexertionof wisdomin our publiccouncils
wouldnotbe morethan equalto exLa'icatingusfrom
them. As mattersstand,the publicdebtsare un-
providedfor,and thepubliccreditprostrate.

Arewenowin a situationtoundertakethereduc-
tionofVermont;orarewelikelyspeedilytobein such
asituation?Whereareourresources,whereourpublic
credit,to enableus to carryon an offensivewar?

We oughtto recollectthat, in war,to defendor
attack are two differentthings. To the first,the
mountains,the wilderness,the militia, sometimes
eventhe povertyofa country,willsumce. Thelat-
ter requiresan armyand a treasury.

The populationof Vermontwillnot be rated too
high,if statedat nearlyonehalfofthat ofNewYork.
Can any reasonableman supposethat NewYork,
with the load of debt the Revolutionhas left upon
it, and undera populargovernment,wouldbe able
to carryon withadvantagean offensivewar against
a peoplehalf as numerousas itself,in theirownter-
ritory; a territorydefendedas much by its natural
situationas by the numbersand hardihoodof its
inhabitants? Can it be imaginedthat it wouldbe
able,finally,to reducesucha peopleto its obedience?
The suppositionwouldbe chimerical,and the at-
tempt madness.

Canwehope a more favorableposture of affairs




