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INTRODUCTION

Jean Louis De Lolme’s The Constitution of England, which first appeared
in French in 1771, was a major contribution to eighteenth-century consti-
tutional theory and enjoyed wide currency in and beyond the eras of the
American and French Revolutions. Its authority and judgment were in-
voked in parliamentary debate and in partisan political polemic. John Ad-
ams, the American revolutionary leader, constitutional advocate, and later
president, praised the work as “the best defence of the political balance of
three powers that ever was written.”! Even De Lolme’s contemporary critics
were forced to acknowledge “a work which has been honored with the pub-
lic approbation and which certainly possesses great merit.”?

Notwithstanding the reputation and influence that 7he Constitution of
England earned its author, the details of De Lolme’s life remain poorly
documented. We rely chiefly on the scanty biographical information pro-
vided in his publications and the anecdotal and variable reminiscences as-
sembled by others in the years following his death in 1806.3

1. John Adams, A Defence on the Constitutions of Government of the United States of
America, 3 vols. (Philadelphia, 1797), 1:70.

2. Answer to Mr. De Lolme’s Observations on the Late National Embarrassment by Nep-
tune (London, 1789), 10.

3. The most rigorous effort to authenticate the details of De Lolme’s life and writings
is provided by Edith Ruth in Jean Louis de Lolme und sein Werk iiber die Verfassung Eng-
lands, Historische Studien, Heft 240 (Berlin, 1934). Also of importance is Jean-Pierre
Machelon, Les idées politiques de J. L. de Lolme (Paris, 1969). The article on De Lolme
by Adam I. P. Smith in the Oxford Dictionary of National Biography (Oxford, 2004)
contains less detail than the earlier biography by G. P. Macdonell in the original Diczio-
nary of National Biography (Oxford, 1888).

ix



X INTRODUCTION

De Lolme’s Life and Early Writings

De Lolme was born in Geneva in 1741. The title page of the 1784 edition
of The Constitution of England distinguished him as a “Member of the
Council of the Two Hundred in the Republic of Geneva.” Service on this
political body placed De Lolme within the ranks of Geneva’s most promi-
nent families. By reputation a brilliant student, he followed family tradition
and was trained in the law, beginning his professional career in the 1760s,
first as a notary and later as an advocate. His customary classical education
and more specialized legal learning were plainly of value to his future writ-
ing on government and constitutional liberty. But most fateful was the po-
litical training De Lolme acquired in his native city in these early years. “As
a native of a free Country, I am no stranger to those circumstances which
constitute or characterise liberty,” he explained to his English readers. The
“Republic of which I am a member” was the setting “in which I formed
my principles.”

In its outward political forms, eighteenth-century Geneva wasa republic
of self-governing citizens. For the contemporary enthusiasts of republican
liberty, Geneva and its independence offered a welcome exception to a Eu-
ropean state system dominated by large and potent monarchies. In practice,
however, Geneva’s government had long been an oligarchy of elite families.
Political authority operated through a series of citizen councils. Although
sovereignty was formally held by a General Council of all citizens, political
rule was effectively exercised by two “small councils”—the Council of the
Twenty-Five and the Council of the Two Hundred—under the control of
the wealthiest and most powerful families. It was these smaller bodies that
in practice determined Geneva’s legal and fiscal policies and selected the
leading officeholders.

Throughout the eighteenth century, Geneva’s rulers faced organized
challenges from excluded groups and, in moments of gravest political crisis,
depended upon foreign support, particularly from the French monarchy,
to sustain their power. Significant episodes of protest occurred in 1707,
1718, 1734—38, 1763—68, 1770, 178182, and 1789. These typically centered

4. See below, Constitution of England, introduction, p. 20.
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on a program of republican revival that called for the restoration of the
sovereignty of the General Council, an enlargement of the number of cit-
izens entitled to serve on the small councils, and a more equitable legal and
fiscal treatment of the great number of propertied residents who lacked the
benefits of full citizenship. In the period just before De Lolme’s birth, these
conflicts had led Geneva’s government to summon military support from
France and the cantons of Berne and Zurich to help “mediate” the political
crisis between ruling elite and popular ascendancy. The resulting 1738 Act
of Mediation stabilized oligarchic control, notwithstanding a number of
political concessions to the authority of the General Council. As De Lolme
later explained in The Constitution of England, the reforms proved largely
cosmetic. By limiting the General Council’s legislative role to the formal
approval of measures initiated only by the Council of the Twenty-Five, the
governing elites easily subverted popular constraints on its rulership. “The
Citizens had thus been successively stripped of all their political rights,” he
observed, “and had little more left to them than the pleasure of being called
a Sovereign Assembly.”

By the time of De Lolme’s early adulthood, Geneva weathered even
more serious political instability in the years 176368, when the forces of
reform, the “Représentants” (or Party of Remonstrance), again challenged
patrician rulership, now organized politically as a party of conservative
“Négatifs.” Geneva’s most famous native son, Jean-Jacques Rousseau,
whose writings had been condemned by the Council of the Twenty-Five
in 1762, entered the controversy with a scathing critique of Geneva’sruling
oligarchy published in 1764 as Lestres de la montagne (Letters from the
mountain). On this occasion, the popular cause proved successful in forcing
substantive concessions from the Council of the Twenty-Five, which in
1768 granted the General Council additional powers to control the other
governing bodies. “The Citizens,” De Lolme enthusiastically recorded,
through “an uncommon spirit of union and perseverance. . . succeeded in
a great measure to repair the injuries which they had been made to do to
themselves.”

5. See below, book 2, chapter s, pp. 174—75, note a.
6. Ibid.
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Here De Lolme wrote not in his usual capacity asan observerand theorist
of government, but as an engaged political participant. He embraced the
Représentants’ call for reform and republican renewal in several anonymous
polemics that contributed to the vibrant public debate that Geneva’s rulers
found impossible to contain. The most important of these publications was
the 1767 La purification des trois points de droit souillés par un anonyme (The
purification of three soiled points of law by an anonymous author). The
unrestrained tone of this attack on the constitutional authority of the rul-
ing Négatifs produced a prompt rebuke from the Genevan government,
accompanied by the recommendation that its author quit his native city.
Soon after, the banished citizen of Geneva arrived in the foreign land where
he was to spend the bulk of his remaining years and whose constitution
served as his most important subject matter.

The Constitution of England

De Lolme left no record concerning why he chose England as his desti-
nation. But in the major publications that quickly followed his brief career
in Genevan politics, he made clear that he had come to perceive in the
English constitution a unique system of government in which political lib-
erty was sustained in a manner that sharply contrasted with the experience
of other states, not least the city from which he was banished. As De Lolme
put the point in 1772 in his first major publication in the English language,
“I have studied History and seen most of the Republics of Europe, and I
do not hesitate to affirm that there is, or has been, no Government upon
Earth where the property, and especially the person, of the Subject, is by
far so secure as it is” in England.” The exploration and analysis of this de-
fining theme received its influential rendering in 1775, in The Constitution
of England; or, An Account of the English Government, a translation and
enlargement of the original French edition.

De Lolme’s subtitle—“An account of the English government in which
it is compared both with the Republican form of government and occa-

7. A Parallel Between the English Constitution and the Former Government of Sweden
(London, 1772), 26.
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sionally with the other Monarchies in Europe”—indicates the scope and
ambition of the study.® His goal was both to explain how the English con-
stitution produced the liberty for which it was deservedly celebrated and
to deploy this information to explain why liberty proved so notoriously
vulnerable elsewhere. Having experienced firsthand in Geneva the ease with
which political power could be manipulated and abused, he turned to the
sharply contrasting case in which “Liberty has at length disclosed her secret
to Mankind, and secured an Asylum to herself.”

De Lolme’s famous explanation for this exceptional situation centered
on the manner in which public power had been distributed into separate
and balanced institutional hands, such that the “freedom of the Consti-
tution” was the product of “an equilibrium between the ruling Powers of
the State.”'® This thesis, presented most compactly in the opening chapters
of book 2, dominated all the historical examples and political arrangements
he assembled for discussion. In England, executive power had become the
exclusive monopoly of a hereditary monarch; legislative power of a bicam-
eral Parliament. Both powers in themselves were formidable. But the ex-
ecutive, being utterly dependent on the legislative power for its funding,
was “like a ship completely equipped, but from which the Parliament can
at pleasure draw off the water, and leave it aground.”'! The members of
the legislature, though able to control the funding of the executive, were
equally unable to exercise the executive power itself. They thus created laws
always knowing that another power would be enforcing their enactments,
even over themselves. “All Men in the State,” De Lolme explained, “what-
ever may be their rank, wealth, or influence,” recognized “that they must
.. . continue to be Subjects; and are thus compelled really to love, to defend,
and to promote, those laws which secure the liberty of the Subject.”?

8. In the fourth edition (1784), De Lolme slightly modified his subtitle by deleting
the qualifying phrase “occasionally with.” The change reflected the expansion of his
comparative treatment of the European monarchies; see the discussion below on pp. xix—
xxi.

9. See below, book 2, chapter 21, p. 342.

10. Ibid., chapter 1, p. 139.

11. See below, book 1, chapter 6, p. 65.

12. See below, book 2, chapter 1, p. 148, note a.
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In treating English liberty in these terms, De Lolme followed Montes-
quieu—"“a man of so much genius”'*—whose 1748 De ['esprit des lois like-
wise presented the English constitution as a unique political form and the
generic guide to the nature of political liberty. The account involved a sub-
stantial reinterpretation of the institutional components of England’s po-
litical system.'* Whereas previous writers related liberty to the relative weak-
ness of the Crown in comparison with the Continent’s more absolute
monarchs, De Lolme emphasized the remarkable executive capacity of En-
glish kings, “sufficient to be as arbitrary as the Kings of France” but for the
powerful constraint imposed by “the right of taxation . . . possessed by the
People.”” England’s constitutional balance was conventionally understood
in terms of its tripartite legislature, the King-in-Parliament, which com-
bined elements of democracy (House of Commons), aristocracy (House
of Lords), and monarchy (king)—a balanced and “mixed constitution” of
classical proportions. De Lolme focused on a different equilibrium that
balanced legislative capacity against other political power. Similarly, where
traditional accounts presented the democratic status of the House of Com-
mons as the linchpin of English liberty, De Lolme again firmly reoriented
the discussion. The significance of the Commons’ legislative power was its
control over “the initiative in legislation.” This reversed the dominant
model of ancient and modern republics, whereby the legislative power of
the populace was limited to the approval or rejection of measures proposed
by the powerful.'® Furthermore, the most significant democratic elements
of the constitution were not parliamentary elections, but the “institution
of the Trial by Jury” and “the Liberty of the Press,” which rendered En-
gland “a more Democratical State than any other we are acquainted with.”"”

De Lolme also followed Montesquieu concerning the nature of political

13. Ibid., chapter 18, p. 317, note a.

14. | summarize here an interpretation of eighteenth-century constitutional theory
set out more fully in my “The Mixed Constitution and the Common Law,” in The
Cambridge History of Eighteenth-Century Political Thought, ed. Mark Goldie and Robert
Wokler (Cambridge: Cambridge University Press, 2006).

15. See below, book 2, chapter 20, p. 329.

16. Ibid., chapter 4, p. 162.

17. Ibid., chapter 17, p. 280, note a.



INTRODUCTION XV

liberty itself. Many “writers of the present age”—not least his fellow
countryman Rousseau—identified liberty with the power to participate in
lawmaking and therefore located political liberty in the institutions of re-
publican self-government. In contrast, De Lolme identified liberty with
personal security under law: “in a state where the laws are equal for all, and
sure to be executed.”® It was this emphasis on the legally preserved security
of the subject that made the operations of law and the constitutional struc-
turing of “the judicial power” so central to the analysis of political freedom.
De Lolme, admittedly, did not include judicial power within the key con-
stitutional equilibrium between legislative and executive authority. None-
theless, 7he Constitution of England devoted lavish attention to the role of
legal process and independent courts in England’s political development.
Many of these topics concerned matters that De Lolme acknowledged to
fall outside those specifically constitutional arrangements by which “the
Powers that concur to form the Government constantly balance each
other.”"” But they were fundamental to the analysis of constitutional free-
dom, since so much of England’s liberty depended not only on those “very
extensive” laws that defined the subject’s liberties, but equally on “the man-
ner in which they are executed.”

Having revealed the logic of England’s political order, De Lolme was
equipped to explain why liberty had proved so precarious in other govern-
ments. No target was so momentous as republican Rome, often in early
modern political theory the very model of political achievementand public
freedom. Ancient Rome figured as the ever-present negative counterpoint
to De Lolme’s treatment of England. Despite the numerous expedientsand
violent conflicts that characterized Rome’s efforts to preserve its liberty,
none had succeeded in protecting the citizenry from the abuses and ma-
nipulations of the politically powerful. Their failure could not be under-
stood in the common terms of corruption through imperial growth,
commercial luxury, or, later, the excessive ambitions of its leaders. The

problems were structural and foundational. The liberty of the citizen was

18. Ibid., chapter s, p. 170.
19. See below, book 1, chapter 12, p. 115.
20. See below, book 2, chapter 16, p. 231.
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violated because public power always combined those legislative and ex-
ecutive capacities which needed separation and balance.

So extensive was De Lolme’s critique of the rival model of republican
liberty that he feared his study might be misunderstood as an endorsement
of “every kind of Monarchy.”?! Instead, the analysis of England’s consti-
tutional logic also disclosed the structural defects of the European mon-
archies and the failings of alternative strategies for combining royal pre-
rogatives and political freedom. England’s constitution ensured that the
power of an English king operated “by means totally different” from that
of other monarchs, who enjoyed both legislative and executive authority.?
Elsewhere, the effort to prevent the abuse of royal power typically involved
a strategy of taking powers from the king and distributing them to the
nobility or “the Representatives of the People.”? But this simply replaced
one institutional mixture of legislative and executive authority with an-
other, and thus substituted royal tyranny with tyranny from other sites of
power. “It may be laid down as a maxim,” De Lolme maintained, “that
Power, under any form of Government, must exist, and be trusted some-
where.”?* It was the now-revealed secret of 7he Constitution of England to
show how vast executive power could be concentrated in a single monarchic
hand, where it could be vigilantly watched and balanced by a no less potent
legislature.

Later Writings

De Lolme lived for well over thirty years after the original publication of
Constitution de I’Angleterre. But there is a distinct sense of anticlimax at-
tending his later literary productions. He produced one more large-scale
work that attracted critical notice and enjoyed frequent reprinting, the
splendidly titled 7he History of the Flagellants; or, the advantages of the Dis-
cipline; being a Paraphrase and Commentary on the Historia Flagellantium
of the Abbé Boileau, Doctor of the Sorbonne, Canon of the Holy Chapel etc.

21. Ibid., chapter 17, p. 260.

22. Ibid., p. 302.

23. See below, book 2, chapter 19, p. 322.
24. Ibid., p. 320.
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by somebody who is not Doctor of ‘the Sorbonne, published in London in1777.
This narrative reworking of materials assembled in Jacques Boileau’s 1700
Historia flagellantium offered a case study in the pathologies of religious
extremism, showing how the sectarian practice of self-mortification in fact
violated the Christian teaching its adherents believed themselves to be serv-
ing. The combination of the work’s familiar Enlightenment themes and
provocative subject matter ensured healthy sales. 7he History of the Fla-
gellants reached its fourth edition in 1783, at which stage De Lolme revised
and relaunched the publication as Memorials of Human Superstition, which
appeared in successive editions in 1784 and 178s.

The majority of De Lolme’s literary productions, however, comprised
more ephemeral and less ambitious writings in which he exploited his es-
tablished reputation as a scholar of English governmentand history to com-
ment on issues of the moment. In 1786 he composed a historical survey
of the political relations between England and Scotland up to the period
of the 1707 Union of the Parliaments of the two kingdoms, along with a
companion account of the relations between England and Ireland that
urged similar constitutional unification. The Essay Containing a few stric-
tures on the Union of Scotland with England; and on the present situation of
Ireland first served as an introduction to a new edition of Daniel Defoe’s
History of the Union and was reissued the following year as the freestanding
work The British Empire in Europe. In 1788 he published a series of brief
tracts condemning parliamentary taxes on windows, shops, and peddlers
and offering proposals for the Improvement of the Metropolis.” That same
year, he attracted greater attention for his contribution to the partisan de-
bate over the Regency Crisis that followed in the wake of George III’s men-
tal collapse in 1788-89. De Lolme’s The Present National Embarrassment
Considered was twice printed and sustained vituperative criticism from
“Neptune” in the 1789 Answer to Mr. De Lolme’s Observations on the Late
National Embarrassment.

For De Lolme’s early-nineteenth-century editors and admirers, this cor-
pus of political writing seemed a poor return on the talent and erudition
displayed in The Constitution of England. Why had De Lolme not achieved
more? In the substantial advertisement that firstappeared in the 1781 edition
of The Constitution of England, De Lolme himself explained his disap-
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pointments at the outset of his literary career in London. An English trans-
lation of the French text was ready for publication several years prior to its
1775 first edition. The delay resulted from De Lolme’s failure to find a pa-
tron for the work or a sympathetic bookseller, notwithstanding the book’s
“favourable reception” and “successive editions” on “the Continent.”? In-
stead, De Lolme was forced to publish by subscription, an expedient that
further postponed any significant financial reward for the undertaking.
These frustrations and privations, it was proposed, readily explained his
later career. “The fact is mortifying to record,” Isaac Disraeli concluded in
1812, “that the author who wanted every aid, received less encouragement
than if he had solicited subscriptions for a raving novel or an idle poem.
De Lolme . . . became so disgusted with authorship that he . . . ceased al-
most to write.”?® Others attributed his chronic indebtedness and inability
to secure regular patronage to darker defects of character and propriety. His
political adversary Neptune reported that “he is even supposed to pride
himself in a contempt of all decency in private life,” while more approving
observers acknowledged his secrecy and evasiveness and the frequency with
which he appeared “slovenly to a degree that indicated indigence.””
Whatever the accuracy of these assessments, De Lolme’s English career
mostly reflects the common harshness and insecurity of the eighteenth-
century literary market for any author who lived by his pen without the
benefit of settled party connection or a prosperous patron. In this respect,
the later career of the “English Montesquieu,” as Isaac Disraeli styled him,
shared a fate common to London’s political scribes of this period. De
Lolme’s own writings, as well as the biographical anecdotes supplied by
others, contain frequent reference to plans for books and journals that were
never realized. At the same time, there is no reason to suppose that all of
De Lolme’s writing appeared under his own name or that we can defini-
tively determine the extent of his literary corpus. One importantdiscovery,

25. See below, Advertisement, p. 9.

26. Isaac Disraeli, The Calamities and Quarrels of Authors (1st ed., 1812; London,
1867), 200—201.

27. Answer to Mr. De Lolme’s Observations, 14; Thomas Busby, Arguments and Facts
Demonstrating that the Letters of Junius were written by John Lewis De Lolme, LL.D. Ad-
vocate . . . (London, 1816), 13.
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recently made by Michael Sletcher of Yale University, is De Lolme’s edi-
torship of two British reprints of the documentary collection 7he Consti-
tutions of the Several Independent States of America; The Declaration of In-
dependence; The Articles of Confederation . . . and related materials. The
editions, apparently unknown to earlier scholars, were published in London
in 1782 and in 1783 and contained what De Lolme described as “the Magna
Charta of the United American States . . . the code of their fundamental
laws.”?® On the other hand, modern scholarship has firmly put to rest one
long-standing and contested attribution of authorship: the claim that De
Lolme secretly authored the famous “Letters of Junius” that appeared in
London’s Public Advertiser between 1769 and 1772 and which De Lolme
cited approvingly in The Constitution of England.? The case for authorship
was presented at exhaustive length by Thomas Busby in 1816 and more
quickly dispatched by John Cannon in 1978.%°

De Lolme’s final years were spent in his native Geneva. As with so much
of his biography, the details of his departure from England are not known.
He received an inheritance that enabled him to pay his creditors and to
return to the setting that first inspired his influential political speculations.
He died on July 13, 1806, and was buried in Seewen-sur-le-Ruffiberg in the
Swiss Canton of Schwitz.

Editions of The Constitution of England

For the preparation of this edition, Asa S6derman completed a detailed
survey of the principal English editions of 7he Constitution of England
published in De Lolme’s lifetime. Her research revealed for the first time

28. The Constitutions of the Several Independent States of America; The Declaration of
Independence; The Articles of Confederation . . . with an Advertisement by J. L. De Lolme
(London, 1783), v. The original version of this collection of documents was published
in Philadelphia “by Order of Congress.” The London editions of 1782 and 1783 contain
the identical editorial advertisement by De Lolme; however, De Lolme’s authorship is
identified only in the 1783 edition. I am indebted to Michael Sletcher for his generosity
in sharing this discovery with me and in allowing me to publicize it in these pages.

29. See below, book 1, chapter 13, p. 127, note a.

30. See Thomas Busby, Arguments and Facts demonstrating that the letters of Junius
were written by John Lewis De Lolme (London, 1816); and John Cannon, The Letters of
Junius (Oxford, England: Clarendon Press, 1978), 540—41, 546.



XX INTRODUCTION

the extensive changes to the text De Lolme made in the ten-year period
from 1775 to 1784.

De Lolme’s study was first published as Constitution de I’Angleterre ou
FEtar du gouvernement anglais comparé avec la forme républicaine et avec les
autres monarchies de [’ Europe in Amsterdam in 1771. Later French-language
editions appeared in Amsterdam (1774, 1778), London (1785), Geneva
(1787, 1788, 1789, 1790), Breslau (1791), and Paris (1819, 1822).

The original 1775 English edition, published in London as 7he Consti-
tution of England; or, an Account of the English Government; in which it is
compared with the Republican Form of Government and occasionally with the
Other Monarchies in Europe, comprised more than a translation of the ear-
lier French version. De Lolme reorganized some of the chapter divisions
and introduced three substantial chapters to book 2 (chapters 15-17). These
additions extended the treatment of England’s constitutional develop-
ment and legal system and reinforced De Lolme’s central thesis concern-
ing the many beneficial consequences of the crown’s monopoly of ex-
ecutive power.

Three further editions of the English text were published in London
during De Lolme’s lifetime (1777, 1781, and 1784), along with pirate print-
ings in Dublin (1776 and 1777). These publications became the vehicle
through which De Lolme further revised and expanded his discussion. Ma-
jor changes to the later French editions (Geneva, 1788, and Breslau, 1791),
for example, included translations and insertions of the new material added
previously to the English editions. De Lolme updated his study in a variety
of ways, responding critically to recent political events, such as the resto-
ration of royal absolutism in Sweden in 1772 (book 2, chapter 17, p. 258,
note ¢) and the French military intervention in Geneva in 1782 (book 2,
chapter s, pp. 174—75, note a), and to important recent publications, such
as Adam Smith’s 1776 An Inquiry into the Nature and Causes of the Wealth
of Nations (book 2, chapter 17, pp. 288-89). He was especially diligent in
refining the language of the text. No section of the book was overlooked
in the effort to clarify the argument through changes of expression and
wording.

In addition to these frequent and often minor alterations, De Lolme
introduced major revisions to the third (1781) and fourth (1784) editions.
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He added the dedication and advertisement, as well as two new chapters
to book 1 (chapters 10-11), two new chapters to book 2 (chapters 19—20),
and substantial new material to book 2, chapter 17 (pp. 267—74). The new
chapters in book 1 added significant detail to the treatment of England’s
legal institutions. The additions to book 2 greatly extended De Lolme’s
contrast between the nature of the monarchic power under the English
constitution and the more typical examples of monarchy in continental
Europe. (The new chapter 19, for example, largely incorporated material
from De Lolme’s 1772 publication A Parallel between the English Consti-
tution and the former Government of Sweden; containing some observations
on the late Revolution in that kingdom and Examination of the causes that
secure us against both Aristocracy and Absolute Monarchy.) At the same time,
these additions rendered the work more repetitive and much less tightly
ordered. As De Lolme candidly reported, the new chapters of book 1 on
English law “proved much longer than I intended at first” (chapter 11, p.
114), and the unexpected swelling of book 2, chapter 17, had been so great
“as almost to make it a kind of a separate Book by itself” (advertisement
postscript, p. 16). The 1784 version of De Lolme’s text was used in the
subsequent and numerous editions of 7he Constitution of England pub-
lished in the late eighteenth and the nineteenth centuries.

In addition to the French and English editions, German translations
were published in Amsterdam (1772), Leipzig (1776, 1848), and Altona
[Hamburg] (1819). A Spanish translation was published in Ovieda in 1812.

David Lieberman






A NOTE ON THE TEXT

This edition of The Constitution of England presents the 1784 version of
De Lolme’s text. My principal aim as editor has been to make the work
more accessible to a modern reader by clarifying the many (now obscure)
historical episodes, political institutions, and practices, and by identifying
the classical and modern authorities De Lolme invoked. Editorial anno-
tations to De Lolme’s main text appear as numbered footnotes. Annota-
tions to De Lolme’s original notes are enclosed in double square brackets
inserted into the body of the note. Page breaks in the 1784 edition are in-
dicated by the use of angle brackets. (For example, page 112 begins after
<112>.) In checking and translating De Lolme’s quotations from classical
sources, I have consulted, where available, editions in the Loeb Classical
Library. I have been aided by the translations in William Hughes Hughes’s
edition of The Constitution of England (London, 1834).

Like many early modern writers, De Lolme was casual in his references
to other authors, often trusting memory. Furthermore, he relied on versions
of texts that have since been superseded. I have not tried to correct De
Lolme’s citations and instead have only noted those instances where the
quotations in his text involve significant variation from an original source.
Obvious typographical errors in the text have been silently corrected.

Before 1752, England retained the Julian (or “Old Style”) calendar, in
which the New Year is taken to begin on March 25. I have adjusted dates
so that the New Year starts on January 1. This is awkward when dealing
with events relating to the Glorious Revolution, which to contemporaries
occurred in 1688 and to moderns in 1689. To deal with these few episodes,
I have used the inelegant formula: 1688/89.
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TO THE

KING.

SIRE,

The approbation with which the Public have been pleased to favour this
Work, together with the nature of the subject, embolden me to lay the
present fourth and enlarged Edition of the same atyour Majesty’s feet, both
as an homage, and an expression of the desire I entertain, the Book may
for a few minutes engage the attention of a person of your deep and ex-
tensive knowledge.

Your Majesty’s reign has, for many years past, afforded proofs in more
respects than one, that, though human wisdom may not always be able to
anticipate difficulties, yet, assisted by fortitude, it can succeed in termi-
nating them in a more favourable manner than it seemed at first possible
to be expected, or even in bringing them to an happy issue. According to
the common course of Nature, your Majesty has only yet seen the less con-
siderable part of the years of which your reign is to be composed: that the
part which now opens before your Majesty, may be attended with a degree
of satisfaction proportionate to your Majesty’s public and private virtues,
to your disinterested government, and religious regard for your royal en-
gagements, is the fond hope of

Your Majesty’s
Most humble and
Most devoted Servant,
And these many Years
Subject by Choice,
May, 1784.
J. L. DE LOLME.
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ADVERTISEMENT'

The Book on the English Constitution, of which a new Edition is here
offered to the Public, was first written in French, and published in Holland.
Several persons have asked me the question, how I came to think of treating
such a subject? One of the first things in this Country, that engages the
attention of a Stranger who is in the habit of observing the objects before
him, is the peculiarity of its Government: I had moreover been lately a
witness of the broils which had for some time prevailed in the Republic in
which I was born, and of the revolution by which they were terminated.
Scenes of that kind, in a State which, though small, is independent, and
contains within itself the principles of its motions, had naturally given me
some competent insight into the first real principles of Governments: ow-
ing to this circumstance, and perhaps also to some moderate share of nat-
ural abilities, I was enabled to perform the task I had undertaken, with
tolerable success. I was twenty-seven years old when I first came to this
Country: after having been in it only a year, I began to write my work,
which I published about nine months afterwards: and I have since been
surprised to find that I had committed so few errors of a certain kind: I
certainly was fortunate in avoiding to enter deeply into those articles with
which I was not sufficiently acquainted.

The Book met with rather a favourable reception on the Continent; sev-
eral successive Editions having been made of it. And it also met here with
approbation, even from Men of opposite parties; which, in this Country,
was no small luck for a Book on systematical politics.? Allowing that there

1. This advertisement first appeared in the 1781 edition.
2. De Lolme’s original French version of the book was first published in Amsterdam
in 1771 and at the time of this advertisement had been republished in 1774 and 1778.
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was some connection and clearness, as well as novelty, in the arguments, I
think the work was of some peculiar utility, if the epoch at which it was
published, is considered; which was, though without any design from me,
at the time when the disputes with the Colonies were beginning to take a
serious turn, both here and in America. A work which contained a specious,
if not thoroughly true, confutation of those political notions by the help
of which adisunion of the Empire was endeavoured to be promoted (which
confutation was moreover noticed by Men in the highest places) should
have procured to the Author some sort of real encouragement; at least the
publication of it should not have drawn him into any inconvenient situ-
ation. When my enlarged English Edition was ready for the press, had I
acquainted Ministers that I was preparing to boil my tea kettle with it, for
want of being able conveniently to afford the expence of printing it, I do
not pretend to say what their answer would have been; but I am firmly of
opinion, that, had the like arguments in favour of the existing Government
of this Country, against republican principles, been shewn to Charles the
First, or his Ministers, at a certain period of his reign, they would have
very willingly defrayed the expences of the publication.—In defect of en-
couragement from Great Men (and even from Booksellers) I had recourse
to a subscription; and my having expected any success from such a plan,
shews that my knowledge of this Country was at that time but very in-
complete (). <iv>

Separate German translations appeared in Amsterdam in 1772 and in Leipzig in 1776.
The English translation was first published in London in 1775, and at the time of this
advertisement it had been republished in 1776 (Dublin) and 1777 (London and Dublin).
For further details concerning these and later editions, see the editorial introduction,
pp. Xix—xxi.

(@) In regard to two Subscribers in particular, I was, I confess, sadly disappointed.—
Though all the Booksellers in London had at first refused to have any thing to do with
my English Edition (notwithstanding the French Work was extremely well known), yet,
soon after I had thought of the expedient of a Subscription, I found that two of them,
who are both living, had begun a translation, on the recommendation, as they told me,
of a noble Lord, whom they named, who had, till a few years before, filled one of the
highest offices under the Crown. [[De Lolme’s nineteenth-century editors identified the
“noble Lord” as William Nassau de Zuylestein, Earl of Rochford, who served as secretary
of state from 1768 to 1775.]] I paid them ten pounds, in order to engage them to drop
their undertaking, about which I understood they already had been at some expence.
Had the Noble Lord in question favoured me with his subscription, I would have
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After mentioning the advantages with which my Work has not been fa-
voured, it is however just I should give an account of those by which it has
been attended. In the first place, as is above <v> said, Men of high rank
have condescended to give their approbation to it; and I take this oppor-
tunity of returning them my most humble acknowledgments. In the sec-
ond place, after the difficulties by which the publication of the Book had
been attended and followed, were overcome, I began to share with Book-
sellers in the profits arising from the sale of it. These profits I indeed
thought to be but scanty and slow: but then I considered this was no more
than the common complaint made by every Trader in regard to his gain,
as well as by every Great Man in regard to his emoluments and his pensions.
After a course of some years, the net balance formed by the profits in ques-
tion, amounted to a certain sum, proportioned to the bigness of the per-
formance. And, in fine, I must add to the account of the many favours I

celebrated the generosity and munificence of my Patron; but as he did not think proper
so to do, I shall only observe that his recommending my Work to a Bookseller, cost me
ten pounds.

At the time the above subscription for my English Edition was advertising, a copy of
the French Work was asked of me for a Noble Earl, then invested with a high office in
the State; none being at that time to be found at any Bookseller’s in London. I gave the
only copy I had (the consequence was, that I was obliged to borrow one, to make my
English Edition from); and I added, that I hoped his Lordship would honour me with
his subscription. However, my hopes were here again confounded. As a gentleman, who
continues to fill an important office under the Crown, accidentally informed me about
a year afterwards, that the Noble Lord here alluded to, had lent him my French work, I
had no doubt left that the copy I had delivered, had reached his Lordship’s hand; I there-
fore presumed to remind him by a letter, that the Book in question had never been paid
for; at the same time apologizing for such liberty from the circumstances in which my
late English Edition had been published, which did notallow me to lose one copy. I must
do his Lordship (who is moreover a Knight of the Garter) the justice to acknowledge,
that, no later than a week afterwards, he sent two half-crowns for me to a Bookseller’s
in Fleet-street. A Lady brought them in a coach, who took a receipt. As she was, by the
Bookseller’s account, a fine Lady, though not a Peeress, it gave much concern that I was
not present to deliver the receipt to her myself.

At the same time I mention the noble Earl’s great punctuality, I think I may be allowed
to say a word of my own merits. I waited, before I presumed to trouble his Lordship,
till I was informed thata pension of four thousand pounds was settled upon him (I could
have wished much my own Creditors, had, about that time, shewn the like tenderness
to me), and I moreover gave him time to receive the first quarter.
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have received, that I was allowed to carry on the above business of selling
my book, without any objection being formed <vi> against me from my
not having served a regular apprenticeship, and without being molested by
the Inquisition.—Several Authors have chosen to relate, in Writings pub-
lished after death, the personal advantages by which their performances had
been followed: as for me, I have thought otherwise; and, fearing that during
the latter part of my life I may be otherwise engaged, I have preferred to
write now the account of my successes in this Country, and to see it printed
while I am yet living.

I shall add to the above narrative (whatever the Reader may be pleased
to think of it) a few observations of rather a more serious kind, for the sake
of those persons who, judging themselves to be possessed of abilities, find
they are neglected by those having it in their power to do them occasional
services, and suffer themselves to be mortified by it. To hope that Men will
in earnest assist in setting forth the mental qualifications of others, is an
expectation which, generally speaking, must needs be disappointed. To pro-
cure one’s notions and opinions to be attended to, and approved, by the
circle of one’s acquaintance, is the universal wish of Mankind. To diffuse
these notions farther, to numerous parts of the Public, by means of the
press or by others, becomes an object of real ambition: nor is this ambition
always proportioned to the real abilities of those who feel it; very far from
it. When the approbation of Mankind is in question, all per-<vii>sons,
whatever their different ranks may be, consider themselves as being engaged
in the same career: they look upon themselves as being candidates for the
very same kind of advantage: high and low;, all are in that respect in a state
of primaeval equality; nor are those who are likely to obtain some prize, to
expect much favour from the others.

This desire of having their ideas communicated to, and approved by,
the Public, was very prevalent among the Great Men of the Roman Com-
monwealth, and afterwards with the Roman Emperors; however imperfect
the means of obtaining these ends might be in those days, compared with
those which are used in our’s. The same desire has been equally remarkable
among modern European Kings, not to speak of other parts of the World;
and a long catalogue of Royal Authors may be produced. Ministers, es-
pecially after having lost their places, have shewn no less inclination than
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their Masters, to convince Mankind of the reality of their knowledge. No-
ble Persons of all denominations, have increased the catalogue. And to
speak of the Country in which we are, there is it seems no good reason to
make any exception in regard to it; and Great Men in it, or in general those
who are at the head of the People, are we find sufficiently anxious about
the success of their Speeches, or of the printed performances which they
<viii> sometimes condescend to lay before the Public; nor has it been every
Great Man wishing that a compliment might be paid to his personal knowl-
edge, that has ventured to give such lasting specimens.

Several additions were made to this Work, at the time I gave the first English
Edition of it.> Besides a more accurate division of the chapters, several new
notes and paragraphs were inserted in it; for instance in the 11th chapter of
the 2d Book; and three new chapters, the 15th, 16th, and 17th, amounting
to about ninety pages, were added to the same Book. These three additional
chapters, never having been written by me in French, have been inserted
in the third Edition made at Amsterdam, translated by a person whom the
Dutch Bookseller employed for that purpose: as I never had an opportunity
to peruse a copy of that Edition, I cannot say how well the Translator has
performed his task. Having now parted with the copy-right of the Book,
I have farther added four new chapters to it (10, 11, B. L. 19, 20, B. IL.) by
way of taking a final leave of it; and in order the more completely to effect
this, I may perhaps, give, in a few months, a French Edition of the same
(which I cannot tell why I have not done sooner) in which all the above
mentioned additions, translated by myself, shall be inserted. <ix>

In one of the former additional Chapters (the 17th, B. II.) mention is
made of a peculiar circumstance attending the English Government, con-
sidered as a Monarchy, which is the solidity of the power of the Crown.
As one proof of this peculiar solidity, it is remarked, in that Chapter, that
all the Monarchs who ever existed, in any part of the World, were never
able to maintain their ground against certain powerful subjects (or a com-
bination of them) without the assistance of regular forces at their constant
command; whereas it is evident that the power of the Crown, in England,

3. See the editorial introduction, pp. xix—xxi.
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is not at this day supported by such means; nor even had the English Kings
a guard of more than a few scores of Men, when their power, and the ex-
ertions they at times made of it, were equal to what has ever been related
of the most absolute Roman Emperors.

The cause of this peculiarity in the English Government is said in the
same Chapter, to lie in the circumstance of the great or powerful Men, in
England, being divided into two distinct Assemblies, and at the same time,
in the principles on which such division is formed. To attempt to give a
demonstration of this assertion otherwise than by facts (as is done in the
Chapter here alluded to) would lead into difficulties which the reader is
little aware of. In general, the Science of Politics, considered as an exact
Science, that is to say, as a Science capable of actual demonstration, is in-
finitely deeper than the reader so much perhaps as suspects. The know-
<x>ledge of Man, on which such a Science, with its preliminary axioms
and definitions, is to be grounded, has hitherto remained surprisingly im-
perfect: as one instance, how little Man is known to himself, it might be
mentioned that no tolerable explanation of that continual human phae-
nomenon, laughter, has been given, as yet; and the powerful, complicate,
sensation which each sex produces in the other, still remains an equally
inexplicable mystery.

To conclude the above digression (which may do very well for a Preface)
I shall only add, that those Speculators who will amuse themselves in seek-
ing for the demonstration of the political Theorem above expressed, will
thereby be led through a field of observations which they will at first little
expect; and in their way towards attaining such demonstration, will find
the Science, commonly called Metaphysics, to be at best but a very super-
ficial one, and that the Mathematics, or at least the mathematical reasonings
hitherto used by Men, are not so completely free from error as has been
thought (). <xi>

(@) Certain errors that are not discovered, are in several cases, compensated by others,
which are equally unperceived.

Continuing to avail myself of the indulgence an Author has a right to claim in a
Preface, I shall mention, as a farther explanation of the peculiarity in the English Gov-
ernment above alluded to, and which is again touched upon in the postscript to this
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Out of the four Chapters added to the present Edition, two (the 1oth
and 11th, B. I.) contain among other things, a few strictures on the Courts
of Equity; in which I wish it may be found I have not been mistaken: of
the two others, the one (19th, B. II.) contains a few observations on the
attempts that may in different circumstances be made, to set new limits on
the authority of the Crown; and in the 20th, a few general thoughts are
introduced on the right of taxation, and on the claim of the American
Colonies in that respect. Any farther observations I may hereafter make on
the English Government, such as comparing it with the other Governments
of Europe, and examining what difference in the manners of the inhabi-
tants of this Country may have resulted from it, must come in a new Work,
if I ever undertake to treat these subjects. In regard to the American dis-
putes, what I may hereafter write on that account, will be introduced in a
Work which I may at some future time publish, under the title of Hiszoire
de George Trois, Roi d’ Angleterre, or, perhaps, of Histoired’ Angleterre, depuis
I’année 1765 (that in which <xii> the American Stamp duty was laid) jusques
a l'année 178—meaning that in which an end shall be put to the present
contests. (a).

Nov. 1781.

POSTSCRIPT*

Notwithstanding the intention above expressed, of making no additions
to the present Work, I have found it necessary, in the present new Edition,
to render somewhat more complete the xviith Chapter, B. II. p. 387. On
the peculiar foundations of the English Monarchy, as a Monarchy, as I found
its tendency not to be very well understood; and in fact, that Chapter con-
tained little more than hints on the subject mentioned in it: the task, in the
course of writing, has increased beyond my expectation, and has swelled
the Chapter to about sixty pages beyond what it was in the former Edition,

Advertisement, that a Government may be considered as a great Ballet or Dance, in
which, the same as in other Ballets, every thing depends on the disposition of the figures.
(@) A certain Book written in French, on the subject of the American disputes, was,
I have been told, lately attributed to me, in which I had no share.
4. This postscript first appeared in the 1784 edition. See chapter XVII, p. 256.
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so as almost to make it a kind of a separate Book by itself. The reader will
now find in it several remarkable new instances to prove the fact of the
peculiar szability of the executive power of the British Crown; and espe-
cially a much more complete delineation of the advantages that result from
this stability in favour of public liberty (2). <xiii>

These advantages may be enumerated as follows. I. The numerous re-
straints the governing authority is able to bear, and extensive freedom it can
afford to allow the Subject, at its expence. II. The liberty of speaking and
writing, carried to the great extent it is in England. III. The unbounded
freedom of the Debates in the Legislature. IV. The power to bear the con-
stant union of all orders of Subjects against its prerogative. V. The freedom
allowed to all individuals to take an active part in Government concerns.
VI. The strict impartiality with which Justice is dealt to all Subjects, without
any respect whatever of persons. VII. The lenity of the criminal law, both
in regard to the mildness of punishments, and the frequent remitting of
them. VIIIL. The strict compliance of the governing Authority with the let-
ter of the law. IX. The needlessness of an armed force to support itself by,
and as a consequence, the singular subjection of the Military to the Civil
power.

The above mentioned advantages are peculiar to the English Govern-
ment. To attempt to imitate them, or transfer them into other Countries,
with that degree of extent to which they are carried <xiv> in England, with-
out at the same time transferring the whole Order and conjunction of cir-
cumstances in the English Government, would prove unsuccessful at-
tempts. Several articles of English liberty already appear impracticable to
be preserved in the new American Commonwealths. The Irish Nation have
of late succeeded to imitate several very important regulations in the En-
glish Government, and are very desirous to render the assimilation com-
plete: yet, it is possible, they will find many inconveniencies to arise from
their endeavours, which do not take place in England, notwithstanding the
very great general similarity of circumstances in the two kingdoms in many

(@) For the sake of these Readers who like exactly to know in what one Edition of a
Book differs from another, I shall mention, that five new pages have also been added in
the xviiith Chapter, viz. page 482486 [[see book II, pp. 309-11]], besides a few short
notes in the course of the Work: for instance in page 140, 384, &c. [[see book I, p. 106,
and book I1, p. 254]]
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respects, and even also, we might add, notwithstanding the respectable
power and weight the Crown derives from its British dominions, both for
defending its prerogative in Ireland, and preventing anarchy. I say, the sim-
ilarity in many respects between the two kingdoms; for this resemblance may
perhaps fail in regard to some important points: however, this is a subject
about which I shall not attempt to say any thing, not having the necessary
information.’

The last Chapter in the Work, concerning the nature of the Divisions
that take place in this Country, I have left in every English Edition as [ wrote
it at first in French. With respect to the exact manner of the Debates in
Parliament, mentioned in that Chapter, I should not be able to say more
at present than I was at that time, as I never had an opportunity to hear the
Debates in either House. In re-<xv>gard to the Divisions in general to
which the spirit of party gives rise, I did perhaps the bulk of the People
somewhat more honour than they really deserve, when I represented them
as being free from any violent dispositions in that respect: I have since
found, that, like the bulk of Mankind in all Countries, they suffer them-
selves to be influenced by vehement prepossessions for this or that side of
public questions, commonly in proportion as their knowledge of the sub-
jects, is imperfect. It is however a fact, that their political prepossessions
and party spirit are not productive in this Country, of those dangerous
consequences which might be feared from the warmth with which they are
sometimes manifested. But this subject, or in general the subject of the
political quarrels and divisions in this Country, is not an article one may
venture to meddle with in a single Chapter; I have therefore let this subsist,
without touching it.

I shall however observe, before I conclude, that there is an accidental
circumstance in the English Government, which prevents the party spirit
by which the Public are usually influenced, from producing those lasting
and rancorous divisions in the Community, which have pestered so many
other free States, making of the same Nation as it were two distinct People,

5. The constitutional status of Ireland was transformed by British parliamentary leg-
islation of 178283, which repealed the Irish Parliament’s previous legislative subordi-
nation to the British Parliament. The newly independent Irish Parliament enacted a
variety of measures that brought the kingdom closer to the British model of government.
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in a kind of constant warfare with each other. The circumstance I mean,
is, the frequent reconciliations (commonly to quarrel again afterwards) that
take place between the Leaders of parties, by which the most violent and
ignorant <xvi> Class of their partizans are bewildered, and made to lose
the scent. By the frequent coalitions between Whig and 7ory Leaders, even
that party distinction, the most famous in the English History, has now
become useless: the meaning of the words has thereby been rendered so
perplexed that nobody can any longer give a tolerable definition of them;
and those persons who now and then aim at gaining popularity by claiming
the merit of belonging to either party, are scarcely understood. The late
Coalition between two certain Leaders has done away and prevented from
settling, that violent party spirit to which the administration of Lord Bute
had given rise, and which the American disputes had carried still farther.®
Though this Coalition has met with much obloquy, I take the liberty to
rank myself in the number of its advocates, so far as the circumstance here
mentioned.
May, 1784. <1>

6. De Lolme here refers to the government led by the Tory leader Lord North and
the Whig leader Charles James Fox. The Fox-North Coalition was one of several min-
isterial groupings of Whig and Tory party leaders that succeeded the controversial ad-
ministration of Lord Bute in the 1760s.
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The spirit of Philosophy which peculiarly distinguishes the present age,
after having corrected a number of errors fatal to Society, seems now to be
directed towards the principles of Society itself; and we see prejudices van-
ish, which are difficult to overcome, in proportion as it is dangerous to
attack them (a). This rising freedom of sen-<2>timent, the necessary fore-
runner of political freedom, led me to imagine that it would not be un-
acceptable to the Public, to be made acquainted with the principles of a
Constitution on which the eye of curiosity seems now to be universally
turned; and which, though celebrated as a model of perfection, is yet but
little known to its admirers.

(@) As every popular notion which may contribute to the support of an arbitrary
Government, is at all times vigilantly protected by the whole strength of it, political
prejudices are, last of all, if ever, shaken off by a Nation subjected to such a Government.
A great change in this respect, however, has of late taken place in France, where this book
was first published, and opinions are now discussed there, and tenets avowed, which, in
the time of Lewis the Fourteenth, would have appeared downright blasphemy: it is to
this an allusion is made above. [[De Lolme’s note appeared in the first English edition
of 1775 and clarifies that the opening reference to unphilosophical “prejudices” was di-
rected at France, not England. He mistakenly reports that “this book was first published
in France”; the original 1771 French edition was published in Amsterdam.]]

19
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[ am aware that it will be deemed presumptuous ina Man who has passed
the greatest part of his life out of England, to attempt a delineation of the
English Government; a system which is supposed to be so complicated as
not to be understood, or developed, but by those who have been initiated
in the mysteries of it from their infancy.

But, though a foreigner in England, yet, as a native of a free Country, I
am no stranger to those circumstances which constitute or characterise lib-
erty. Even the great disproportion between the Republic of whichlam <3>
a member, and in which I formed my principles, and the British Empire,
has perhaps only contributed to facilitate my political inquiries.

As the Mathematician, the better to discover the proportions he inves-
tigates, begins with freeing his equation from coefficients, or such other
quantities as only perplex without properly constituting it,—so it may be
advantageous to the inquirer after the causes that produce the equilibrium
of a government, to have previously studied them, disengaged from the
apparatus of fleets, armies, foreign trade, distant and extensive dominions,
in a word from all those brilliant circumstances which so greatly affect the
external appearance of a powerful Society, but have no essential connection
with the real principles of it.

It is upon the passions of Mankind, that is upon causes which are un-
alterable, that the action of the various parts of a State depends. The ma-
chine may vary as to its dimensions, but its movement and acting springs
still remain intrinsically the same; and that time cannot be considered as
lost, which has been spent in seeing them act and move in a narrower
circle. <4>

One other consideration I will suggest, which is, that the very circum-
stance of being a foreigner, may of itself be attended, in this case, with a
degree of advantage. The English themselves (the observation cannot give
them any offence) having their eyes open, as I may say, upon their liberty,
from their first entrance into life, are perhaps too much familiarised with
its enjoyment, to enquire, with real concern, into its causes. Having ac-

quired practical notions of their government, long before they have med-

1. The relationship between De Lolme’s experience of Genevan politics and his treat-
ment of the English constitution is sketched in the editorial introduction, pp. x—xiii.
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itated on it, and these notions being slowly and gradually imbibed, they at
length behold it without any high degree of sensibility; and they seem to
me, in this respect, to be like the recluse inhabitant of a palace, who is
perhaps in the worst situation for attaining a complete idea of the whole,
and never experienced the striking effect of its external structure and ele-
vation; or, if you please, like a Man who, having always had a beautiful and
extensive scene before his eyes, continues for ever to view it with
indifference.

But a stranger, beholding at once the various parts of a Constitution
displayed before him, which, at the same time that it carries liberty to its
height, has guarded against in-<g>conveniences seemingly inevitable, be-
holding in short those things carried into execution, which he had ever
regarded as more desirable than possible, he is struck with a kind of ad-
miration; and it is necessary to be thus strongly affected by objects, to be
enabled to reach the general principle which governs them.

Not that I mean to insinuate that I have penetrated with more acuteness
into the Constitution of England than others; my only design in the above
observations, was to obviate an unfavourable, though natural, preposses-
sion; and if, either in treating of the causes which originally produced the
English liberty, or of those by which it continues to be maintained, my
observations should be found new or singular, I hope the English reader
will not condemn them, but where they shall be found inconsistent with
History, or with daily experience. Of readers in general I also request, that
they will not judge of the principles I shall lay down, but from their relation
to those of human nature: a consideration which is almost the only one
essential, and has been hitherto too much neglected by the Writers on the
subject of government. <6>
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Causes of the liberty of the English Nation.—
Reasons of the difference between the Government
of England, and that of France.—In England,
the great power of the Crown, under the Norman
kings, created an union between the Nobility
and the People.

When the Romans, attacked on all sides by the Barbarians, were reduced
to the necessity of defending the centre of their Empire, they abandoned
Great Britain as well as several other of their distant provinces. The Island,
thus left to itself, became a prey to the Nations inhabiting the shores of the
Baltic; who, having first destroyed the ancient inhabitants, and for a long
time reciprocally annoyed each other, established several Sovereignties in
the southern part of the Island, afterwards called England, which at length
were united, under Egbert, into one Kingdom.

The successors of this Prince, denominated the Anglo-Saxon Princes,
among whom Alfred the Great and Edward the Confessor are particularly
celebrated, reigned for about two hundred years; but, though our knowl-
edge of the prin-<7>cipal events of this early period of the English History
is in some degree exact, yet we have but vague and uncertain accounts of
the nature of the Government which those Nations introduced.

It appears to have had little more affinity with the present Constitution,
than the general relation, common indeed to all the Governments estab-
lished by the Northern Nations, that of having a King and a Body of No-

bility; and the ancient Saxon Government is “left us in story” (to use the

23



24 BOOK I

expressions of Sir William Temple on the subject) “but like so many an-
tique, broken, or defaced pictures, which may still represent something of
the customs and fashions of those ages, though little of the true lines, pro-
portions, or resemblance” ().

Itisat the era of the Conquest, that we are to look for the real foundation
of the English Constitution.! From that period, says Spelman, novus sec-
lorum nascitur ordo.? (b) William of Normandy, having defeated Harold,

(@) See his Introduction to the History of England. [[William Temple, /ntroduction
to the History of England (1695). Composed in the period after William of Orange (Wil-
liam IIT) and Mary’s accession to the English throne, most of Temple’s history was de-
voted to the reign in England of William of Normandy.]]

1. In the paragraphs that follow, De Lolme introduces one of his major themes con-
cerning the creation of England’s political freedom. England’s constitutional history
begins with the Norman Conquest of 1066, which introduced oppressive feudal law and
near-absolute royal powers. The concentration of so much political capacity in the hands
of the monarch ultimately served constitutional liberty by uniting the English nobility
and the people in opposition to absolute power.

2. “A new series of ages arises.”

(6) See Spelman, Of Parliaments. [[De Lolme refers to Henry Spelman’s essay “Of
Parliaments,” which appeared in the 1723 Religuiae Spelmannianae: The Posthumous
Works of Sir Henry Spelman Kt. Spelman (15632—1641), a distinguished legal antiquarian,
published several studies indicating a major transformation of English law at the time
of the Norman Conquest.]]—TIt has been a favourite thesis with many Writers, to pre-
tend that the Saxon Government was, at the time of the Conquest, by no means sub-
verted; that William of Normandy legally acceded to the Throne, and consequently to
the engagements, of the Saxon Kings; and much argument has in particular been em-
ployed with regard to the word Conquest, which, it has been said, in the feudal sense only
meant acquisition. These opinions have been particularly insisted upon in times of pop-
ular opposition: and, indeed, there was a far greater probability of success, in raising
among the People the notions familiar to them of legal claims and long established cus-
toms, than in arguing with them from the no less rational, but less determinate, and
somewhat dangerous, doctrines, concerning the original rights of Mankind, and the
lawfulness of at all times opposing force to an oppressive Government.

But if we consider that the manner in which the public Power is formed in a State,
is so very essential a part of its Government, and that a thorough change in this respect
was introduced into England by the Conquest, we shall not scruple to allow that a new
Government was established. Nay, as almost the whole landed property in the Kingdom
was at that time transferred to other hands, a new System of criminal Justice introduced,
and the language of the law moreover altered, the revolution may be said to have been
such as is not perhaps to be paralleled in the History of any other Country.

Some Saxon laws, favourable to the liberty of the people, were indeed again estab-
lished under the successors of William; but the introduction of some new modes of
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and made <8> himself master of the Crown, subverted the ancient fabric
of the Saxon Legislation: he <9> exterminated, or expelled, the former oc-
cupiers of lands, in order to distribute their possessions among his follow-
ers; and established the feudal system of Government, as better adapted to
his situation, and indeed the only one of which he possessed a competent
idea. <10>

This sort of Government prevailed also in almost all the other parts of
Europe. But, instead of being established by dint of arms and all at once,
as in England, it had only been established on the Continent, and particu-
larly in France, through a long series of slow successive events; a difference
of circumstances this, from which consequences were in time to arise, as
important as they were at first difficult to be foreseen.

The German Nations who passed the Rhine to conquer Gaul, were in
a great degree independent. Their Princes had no other title to their power,
but their own valour and the free election of the People; and as the latter
had acquired in their forests but contracted notions of sovereign authority,
they followed a Chief, less in quality of subjects, than as companions in
conquest.

Besides, this conquest was not the irruption of a foreign army, which
only takes possession of fortified towns. It was the general invasion of a
whole People, in search of new habitations; and as the number of the Con-

proceeding in the Courts of Justice, and of a few particular laws, cannot, so long as the
ruling Power in the State remains the same, be said to be the introduction of a new
Government; and, as when the laws in question were again established, the public power
in England continued in the same channel where the Conquest has placed it, they were
more properly new modifications of the Anglo-Norman Constitution, than they were
the abolition of it; or, since they were again adopted from the Saxon Legislation, they
were rather imitations of that legislation, than the restoration of the Saxon Government.

Contented, however, with the two authorities I have above quoted, (Spelman and
Temple) 1 shall dwell no longer on a discussion of the precise identity, or difference, of
two Governments, that is, of two ideal systems, which only exist in the conceptions of
men. Nor do I wish to explode a doctrine, which, in the opinion of some persons, giving
an additional sanction and dignity to the English Government, contributes to increase
their love and respect for it. It will be sufficient for my purpose, if the Reader shall be
pleased to grant that a material change was, at the time of the Conquest, effected in the
Government then existing, and is accordingly disposed to admit the proofs that will
presently be laid before him, of such change having prepared the establishment of the
present English Constitution.
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querors bore a great proportion to that of the conquered, who were at the
same time enervated by long peace, the expedition was no sooner completed
than <11> all danger was at an end, and of course their union also. After
dividing among themselves what lands they thought proper to occupy, they
separated; and though their tenure was at first only precarious, yet, in this
particular, they depended not on the King, but on the general assembly of
the Nation (z).

Under the Kings of #he first race, the fiefs, by the mutual connivance of
the Leaders, at first became annual; afterwards, held for life. Under the
descendants of Charlemain, they became hereditary (4). And when at
length Hugh Capet effected his own election to the prejudice of Charles
of Lorrain, intending to render the Crown, which in fact was a fief, hered-
itary in his own family (¢), he established the hereditariship of fiefs as a
general principle; and from <12> this epoch, authors date the complete
establishment of the feudal system in France.

On the other hand, the Lords who gave their suffrages to Hugh Capet,
forgot not the interest of their own ambition. They completed the breach
of those feeble ties which subjected them to the royal authority, and became
every where independent. They left the King no jurisdiction either over
themselves, or their Vassals; they reserved the right of waging war with each

(@) The fiefs were originally called, rerrae jure beneficii concessae; and it was not till
under Charles /e Gros the term fief began to be in use.—See BENEFICIUM, Gloss. Du
Cange. [[“Lands granted by right of free (gratuitous) donation.” De Lolme cites here,
and in the following note, material from Charles du Fresne Du Cange’s authoritative
Glossarium mediae et infimae Latinitatis (Glossary of medieval and late Latin), which first
appeared in 1678.]]

(b) Apud Francos vero, sensim pedetentimque, jure haereditario ad haeredes transierunt
Jfeuda; quod labente saeculo nono incipit. [[“The custom slowly and progressively prevailed
among the Franks, that the fiefs passed by hereditary right directly to the heirs. This
commenced in the course of the ninth century.”]] See FEupum—Du Cange.

(c) Hottoman has proved beyond a doubt, in his Francogallia, that under the two
first races of Kings, the Crown of France was elective. The Princes of the reigning family
had nothing more in their favour, than the custom of chusing one of that house. [[De
Lolme refers to Frangois Hotman’s controversial 1573 Francogallia. Hotman,a Huguenot
opponent of French royal absolutism, argued that the monarch in France enjoyed limited
powers under the design of the historic French constitution and that the kingship re-
mained elective under the Merovingian and Carolingian dynasties (the “two first races”

of French kings).]]
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other; they even assumed the same privilege, in certain cases, with regard
to the King himself (2); so that if Hugh Capet, by rendering the Crown
hereditary, laid the foundation of the greatness of his family, and of the
Crown itself, yet he added little to his own authority, and acquired scarcely
any thing more than a nominal superiority over the number of <13> Sov-
ereigns who then swarmed in France (4).

But the establishment of the feudal system in England, was an imme-
diate and sudden consequence of that conquest which introduced it. Be-
sides, this conquest was made by a Prince who kept the greater part of his
army in his own pay, and who was placed at the head of a people over whom
he was an hereditary Sovereign: circumstances which gave a totally different
turn to the Government of that kingdom.

Surrounded by a warlike, though a conquered Nation, William kept on
foot part of his army. The English, and after them the Normans themselves,
having revolted, he crushed both; and the new King of England, at the
head of victorious troops, having to do with two Nations laying under a
reciprocal check from the enmity they bore to each other, <14> and more-
over equally subdued by a sense of their unfortunate attempts of resistance,
found himself in the most favourable circumstances for becoming an ab-
solute Monarch; and his laws, thus promulgated in the midst as it were of

(@) The principal of these cases was when the King refused to appoint Judges to
decide a difference between himself and one of his first Barons; the latter had then a
right to take up arms against the King; and the subordinate Vassals were so dependent
on their immediate Lords, that they were obliged to follow them against the Lord Par-
amount. St. Louis [[“St. Louis” is the French king Louis IX, who reigned from 1226 to
12770]], though the power of the Crown was in his time much increased, was obliged to
confirm both this privilege of the first Barons, and this obligation of their Vassals.

(6) “The Grandees of the Kingdom,” says Mezeray, “thought that Hugh Capet ought
to put up with all their insults, because they had placed the Crown on his head: nay, so
great was their licentiousness, that on his writing to Audebert, Viscount of Perigueux,
ordering him to raise the siege he had laid to Tours, and asking him, by way of reproach,
who had made him a Viscount? that Nobleman haughtily answered, Not you, but those
who made you a King. [Non pas vous, mais ceux qui vous ont fait Roi.]” [[De Lolme
cites Frangois Eudes de Mézeray’s multivolume Abrégé chronologique de I'histoire de
France. The history was first published in Paris in 1668 and was later republished and
expanded in several French-language editions. English editions of the work appeared in
the late seventeenth and the eighteenth centuries under the title A General Chronological
History of France.]]



28 BOOK I

thunder and lightning, imposed the yoke of despotism both on the victors
and the vanquished.

He divided England into sixty thousand two hundred and fifteen mili-
tary fiefs, all held of the Crown; the possessors of which were, on pain of
forfeiture, to take up arms, and repair to his standard on the first signal: he
subjected not only the common people, but even the Barons, to all the
rigours of the feudal Government: he even imposed on them his tyrannical
forest laws ().

He assumed the prerogative of imposing taxes. He invested himself with
the whole executive power of Government. But what <15> was of the great-
est consequence, he arrogated to himself the most extensive judicial power,
by the establishment of the Court which was called Awula Regis; aformidable
tribunal, which received appeals from all the Courts of the Barons, and
decided in the last resort on the estates, honour, and lives of the Barons
themselves, and which, being wholly composed of the great officers of the
Crown, removeable at the King’s pleasure, and having the King himself for
President, kept the first Nobleman in the Kingdom under the same con-
troul as the meanest subject.

Thus, while the Kingdom of France, in consequence of the slow and
gradual formation of the feudal government, found itself, in the issue, com-
posed of a number of parts simply placed by each other, and without any
reciprocal adherence, the Kingdom of England on the contrary, in con-
sequence of the sudden and violent introduction of the same system, be-
came a compound of parts united by the strongest ties, and the regal Au-
thority, by the pressure of its immense weight, consolidated the whole into
one compact indissoluble body.

(@) He reserved to himself an exclusive privilege of killing game throughoutEngland,
and enacted the severest penalties on all who should attempt it without his permission.
The suppression, or rather mitigation of these penalties, was one of the articles of the
Charta de Foresta, which the Barons afterwards obtained by force of arms, Nullus de
cetero amittat vitam, vel membra, pro venatione nostra. Ch. de Forest. Art. 10. [[“No man
henceforth shall lose either life or limb for killing our deer.” The Charter of Forests,
adopted in 1215 during the reign of King John and reconfirmed by later English mon-
archs, was traditionally associated with Magna Charta as a fundamental statement of
English liberties. De Lolme invokes the measure as evidence of the absolute power of
the Norman kings in England, which the later Charter of Forests was designed to curtail.
He explores the theme more fully below, book 1, chapter 2.]]
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To this difference in the original Constitution of France and England,
that is, in the original power of their Kings, we are to attri-<16>bute the
difference, so little analogous to its original cause, of their present Consti-
tutions. This it is which furnishes the solution of a problem which, I must
confess, for a long time perplexed me, and explains the reason why, of two
neighbouring Nations, situated almost under the same climate, and having
one common origin, the one has attained the summit of liberty, the other
has gradually sunk under an absolute Monarchy.

In France, the royal Authority was indeed inconsiderable; but this cir-
cumstance was by no means favourable to the general liberty. The Lords
were every thing; and the bulk of the Nation were accounted nothing. All
those wars which were made on the King, had not liberty for their object;
for of this the Chiefs already enjoyed but too great a share: they were the
mere effect of private ambition or caprice. The People did not engage in
them as associates in the support of a cause common to all; they were
dragged, blindfold and like slaves, to the standard of their Leaders. In the
mean time, as the laws by virtue of which their Masters were considered as
Vassals, had no relation to those by which they were themselves bound as
subjects, the resistance of which they were made <17> the instruments,
never produced any advantageous consequence in their favour, nor did it
establish any principle of freedom that was in any case applicable to them.

The inferior Nobles, who shared in the independence of the superior
Nobility, added also the effects of their own insolence to the despotism of
so many Sovereigns; and the People, wearied out by sufferings, and ren-
dered desperate by oppression, at times attempted to revolt. But being par-
celled out into so many different States, they could never perfectly agree,
either in the nature, or the times of their complaints. The insurrections,
which ought to have been general, were only successive and particular. In
the mean time the Lords, ever uniting to avenge their common cause as
Masters, fell with irresistible advantage on Men who were divided; the Peo-
ple were thus separately, and by force, brought back to their former yoke;
and Liberty, that precious offspring, which requires so many favourable
circumstances to foster it, was every where stifled in its birth (2). <18>

(@) It may be seen in Mezeray, how the Flemings, at the time of the great revolt which
was caused, as he says, “by the inveterate hatred of the Nobles (les Gentils-hommes)
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At length, when by conquests, by escheats, or by Treaties, the several
Provinces came to be re-united (a) to the extensive and continually in-
creasing dominions of the Monarch, they became subject to their new Mas-
ter, already trained <19> to obedience. The few privileges which the Cities
had been able to preserve, were little respected by a Sovereign who had
himself entered into no engagement for that purpose; and as the re-unions
were made at different times, the King was always in a condition to over-

against the people of Ghent,” were crushed by the union of almost all the Nobility of
France.—See Mezeray, Reign of Charles V1. [[De Lolme cites Mézeray, Abrégé chronolo-
gique de ['histoire de France; see above, p. 27, note b.]]

() The word re-union expresses in the French law, or History, the reduction of a
Province to an immediate dependence on the Crown. The French lawyers, who were at
all times remarkably zealous for the aggrandisement of the Crown (a zeal which would
not have been blameable, if it had been exerted only in the suppression of lawless Ar-
istocracy) always contended, that when a province once came into the possession of the
King, even any private dominion of his before he acceded to the Throne, it became 7e-
united for ever: the Ordonnance of Moulins, in the year 1566, has since given a thorough
sanction to these principles. The re-union of a province might be occasioned, first, by
the case just mentioned, of the accession of the possessor of it to the throne: thus, at
the accession of Henry IV. (the sister of the late King being excluded by the Salic law)
Navarre and Bearn were re-united. Secondly, by the felony of the possessor, when the
King was able to enforce by dint of arms, the judgment passed by the Judges he had
appointed: thus the small Lordship of Rambouillet was seized upon by Hugh Capet; on
which authors remark that it was the first dominion that was re-united: and the duchy
of Normandy was afterwards taken in the same manner by Philip Augustus from John
King of England, condemned for the murder of Arthur Duke of Britanny. Thirdly, by
the last will of the possessor: Provence was re-united in this manner, under the reign of
Lewis XI. Fourthly, by intermarriages: this was the case of the county of Champagne,
under Philip the Fair; and of Britanny under Francis I. Fifthly, by the failure of heirs of
the blood, and sometimes of heirs male: thus Burgundy was seized upon by Lewis XI.
after the death of Charles the Bold, Duke of that Province. Lastly, by purchases: thus
Philip of Valois purchased the Barony of Montpellier; Henry IV. the Marquisat of Sal-
uces; Lewis XIII. the Principality of Sedan, &c.

These different Provinces, which, with others united, or re-united, after alike manner,
now compose the French Monarchy, not only thus conferred on their respective Sov-
ereigns different titles, but also differed from each other with respect to the laws which
they followed, and still follow: the one are governed by the Roman law, and are called
Pays de Droit écrit; the others follow particular customs, which in process of time have
been set down in writing, and are called Pays de Droit Coutumier. In those Provinces the
people had, at times, purchased privileges from their Princes, which in the different Prov-
inces were also different, according to the wants and temper of the Princes who granted
them.
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whelm every new Province thataccrued to him, with the weight of all those
he already possessed. <20>

As a farther consequence of these differences between the times of the
re-unions, the several parts of the Kingdom entertained no views of assist-
ing each other. When some reclaimed their privileges, the others, long since
reduced to subjection, had already forgotten their’s. Besides, these privi-
leges, by reason of the differences of the Governments under which the
Provinces had formerly been held, were also almost every where different:
the circumstances which happened in one place, thus bore little affinity to
those which fell out in another; the spirit of union was lost, or rather had
never existed: each Province, restrained within its particular bounds, only
served to insure the general submission; and the same causes which had
reduced that warlike, spirited Nation, to a yoke of subjection, concurred
also to keep them under it.

Thus Liberty perished in France, because it wanted a favourable culture
and proper situation. Planted, if I may so express myself, but just beneath
the surface, it presently expanded, and sent forth some large shoots; but
having taken no root, it was soon plucked up. In England, on the contrary,
the seed lying at a great depth, and being covered with an enormous weight,
seemed at first to be smothered; <21> butit vegetated with the greater force;
itimbibed a more rich and abundant nourishment; its sap and juice became
better assimilated, and it penetrated and filled up with its roots the whole
body of the soil. It was the excessive power of the King which made En-
gland free, because it was this very excess that gave rise to the spirit of union,
and of concerted resistance. Possessed of extensive demesnes, the King
found himself independent; vested with the most formidable prerogatives,
he crushed at pleasure the most powerful Barons in the Realm: it was only
by close and numerous confederacies, therefore, that these could resist his
tyranny; they even were compelled to associate the People in them, and
make them partners of public Liberty.

Assembled with their Vassals in their great Halls, where they dispensed
their hospitality, deprived of the amusements of more polished Nations,
naturally inclined, besides, freely to expatiate on objects of which their
hearts were full, their conversation naturally turned on the injustice of the
public impositions, on the tyranny of the judicial proceedings, and, above
all, on the detested forest laws. <22>
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Destitute of an opportunity of cavilling about the meaning of laws the
terms of which were precise, or rather disdaining the resource of sophistry,
they were naturally led to examine into the first principles of Society; they
enquired into the foundations of human authority, and became convinced,
that Power, when its object is not the good of those who are subject to it,
is nothing more than the right of the strongest, and may be repressed by the
exertion of a similar right.

The different orders of the feudal Government, as established in En-
gland, being connected by tenures exactly similar, the same maxims which
were laid down as true against the Lord paramount in behalf of the Lord
of an upper fief, were likewise to be admitted against the latter, in behalf
of the owner of an inferior fief. The same maxims were also to be applied
to the possessor of a still lower fief: they farther descended to the freeman,
and to the peasant; and the spirit of liberty, after having circulated through
the different branches of the feudal subordination, thus continued to flow
through successive homogeneous channels; it forced a passage to itself into
the remotest ramifications, and the principle of primeval equa-<23>lity be-
came every where diffused and established. A sacred principle, which nei-
ther injustice nor ambition can erase; which exists in every breast, and, to
exert itself, requires only to be awakened among the numerous and op-
pressed classes of Mankind.

But when the Barons, whom their personal consequence had at first
caused to be treated with caution and regard by the Sovereign, began to be
no longer so, when the tyrannical laws of the Conqueror became still more
tyrannically executed, the confederacy, for which the general oppression
had paved the way, instantly took place. The Lord, the Vassal, the inferior
Vassal, all united. They even implored the assistance of the peasants and
cottagers; and that haughty aversion with which on the Continent the No-
bility repaid the industrious hands which fed them, was, in England, com-
pelled to yield to the pressing necessity of setting bounds to the Royal
authority.

The People, on the other hand, knew that the cause they were called
upon to defend, was a cause common to all; and they were sensible, be-
sides, that they were the necessary supporters of it. Instructed by the ex-
ample of their Leaders, they spoke and stipulated <24> conditions for
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themselves: they insisted that, for the future, every individual should be
intitled to the protection of the law; and thus did those rights with which
the Lords had strengthened themselves, in order to oppose the tyranny
of the Crown, become a bulwark which was, in time, to restrain their
own.



&0 CHAPTER II ¢

A second advantage England had over France:

—it formed one undivided State.

It was in the reign of Henry the First, about forty years after the Conquest,
that we see the above causes begin to operate. This Prince having ascended
the throne to the exclusion of his elder brother, was sensible that he had
no other means to maintain his power than by gaining the affection of his
subjects; but, at the same time, he perceived that it must be the affection
of the whole nation: he, therefore, not only mitigated the rigour of the
feudal laws in favour of the Lords, but also annexed as a condition to the
Charter he granted, that the Lords should allow the same freedom to their
respective Vassals. Care was even taken to <25> abolish those laws of the
Conqueror which lay heaviest on the lower classes of the People ().
Under Henry the Second, liberty took a farther stride; and the ancient
Trial by jury, a mode of procedure which is at present one of the most
valuable parts of the English law, made again, though imperfectly, its

appearance.

() Amongst others, the law of the Curfen. [[The Norman law of curfew, limiting
the movement of the inhabitants of towns at night, was relaxed during the reign of
William the Conqueror’s son Henry 1.]] It might be matter of curious discussion to
inquire what the Anglo-Saxon Government would in process of time have become, and
of course the Government of England be, at this present time, if the event of the Con-
quest had never taken place; which, by conferring an immense as well as unusual power
on the Head of the feudal System, compelled the Nobility to contract a lasting and
sincere union with the People. It is very probable that the English Government would
at this day be the same as that which long prevailed in Scotland, where the King and
Nobles engrossed, jointly, or by turns, the whole power in the State, the same as in Swe-
den, the same as in Denmark, Countries whence the Anglo-Saxons came.

34
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But these causes, which had worked but silently and slowly under the
two Henrys, who were Princes in some degree just, and of great capacity,
manifested themselves, at once, under the despotic reign of King John. The
royal prerogative, and the forest laws, having been exerted by this Prince
to a degree <26> of excessive severity, he soon beheld a general confederacy
formed against him: and here we must observe another circumstance,
highly advantageous, as well as peculiar to England.

England was not, like France, an aggregation of a number of different
Sovereignties: it formed but one State, and acknowledged but one Master,
one general title. The same laws, the same kind of dependence, conse-
quently the same notions, the same interests, prevailed throughout the
whole. The extremities of the kingdom could, at all times, unite to give a
check to the exertions of an unjust power. From the river Tweed to Ports-
mouth, from Yarmouth to the Land’s End, all was in motion: the agitation
increased from the distance like the rolling waves of an extensive sea; and
the Monarch, left to himself, and destitute of resources, saw himself at-
tacked on all sides by an universal combination of his subjects.

No sooner was the standard set up against John, than his very Courtiers
forsook him. In this situation, finding no part of his kingdom less irritated
against him than another, having no detached province which he could
engage in his defence by promises of pardon, <27> or of particular con-
cessions, the trivial though never-failing resources of Government, he was
compelled, with seven of his attendants, all that remained with him, to
submit himself to the disposal of his subjects; and he signed at Running
Mead (a) the Charter of the Forest, together with that famous charter,
which, from its superior and extensive importance, is denominated Magna
Charta.

By the former, the most tyrannical part of the forest laws was abolished;
and by the latter, the rigour of the feudal laws was greatly mitigated in
favour of the Lords. But this Charter did not stop there; conditions were
also stipulated in favour of the numerous body of the people who had
concurred to obtain it, and who claimed, with sword in hand, a share in
that security it was meant to establish. It was hence instituted by the Great

(a) Anno 1215.
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Charter, that the same services which were remitted in favour of the Barons,
should be in like manner remitted in favour of their Vassals. This Charter
moreover established an equality of weights and measures throughout En-
gland; it exempted the Merchants from arbitrary imposts, and gave <28>
them liberty to enter and depart the Kingdom at pleasure: it even extended
to the lowest orders of the State, since it enacted, that the Villain, or Bond-
man, should not be subject to the forfeiture of his implements of tillage.
Lastly, by the twenty-ninth article of the same Charter, it was enacted, that
no Subject should be exiled, or in any shape whatever molested, either in
his person or effects, otherwise than by judgment of his peers, and accord-
ing to the law of the land (2): an article so important, that it may be said
to comprehend the whole end and design of political societies; and from
that moment the English would have been a free People, if there were not
an immense distance between the making of laws, and the observing of
them.

But though this Charter wanted most of those supports which were nec-
essary to insure respect to it, though it did not secure to the <29 > poor and
friendless any certain and legal methods of obtaining the execution of it
(provisions which numberless transgressions alone could, in process of
time, point out), yet it was a prodigious advance towards the establishment
of publicliberty. Instead of the general maxims respecting the rights of the
People and the duties of the Prince (maxims against which ambition per-
petually contends, and which it sometimes even openly and absolutely de-
nies), here was substituted a written law, that is, a truth admitted by all
parties, which no longer required the support of argument. The rightsand
privileges of the individual, as well in his person as in his property, became
settled axioms. The Great Charter, at first enacted with so much solemnity,

() “Nullus liber homo capiatur, vel imprisonetur, vel dissesietur de libero tenemento
suo, vel libertatibus vel liberis consuetudinibus suis; aut utlagetur, aut exuletur, autaliquo
modo destruatur; nec super eum ibimus, nec super eum mittemus, nisi per legale judi-
cium parium suorum, vel per legem terrae. Nulli vendemus, nulli negabimus, aut dif-
feremus, justitiam vel rectum.” Magna Chart. cap. xxix. [[“No freeman shall be taken,
orimprisoned, or be disseised of his frechold, or liberties, or free customs, or be outlawed,
or exiled, or any otherwise destroyed; nor will we pass upon him, nor condemn him, but
by lawful judgment of his peers, or by law of the land. We will sell to no man, we will
not deny or defer to any man, either justice or right.”]]
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and afterwards confirmed at the beginning of every succeeding reign, be-
came like a general banner perpetually set up for the union of all classes of
the people; and the foundation was laid on which those equitable laws were
to rise, which offer the same assistance to the poor and weak, as to the rich
and powerful (2). <30>

Under the long reign of Henry the Third, the differences which arose
between the King and the Nobles, rendered England a scene of confusion.
Amidst the vicissitudes which the fortune of war produced in their mutual
conflicts, the People became still more and more sensible of their impor-
tance, and so did in consequence both the King and the Barons also. Al-
ternately courted by both parties, they obtained a confirmation of the Great
Charter, and even the addition of new privileges, by the statutes of Merton
and of Marlebridge.! But I <31> hasten to reach the grand epoch of the
reign of Edward the First; a Prince, who, from his numerous and prudent
laws, has been denominated the English Justinian.

Possessed of great natural talents, and succeeding a Prince whose weak-
ness and injustice had rendered his reign unhappy, Edward was sensible
that nothing but a strict administration of justice could, on the one side,

(@) The reader, to be more fully convinced of the reality of the causes to which the
liberty of England has been here ascribed, as well as of the truth of the observations
made at the same time on the situation of the people of France, needs only to compare
the Great Charter, so extensive in its provisions, and in which the Barons stipulated in
favour even of the Bondman, with the treaty concluded between Lewis the Eleventh and
several of the Princes and Peers of France, intitled, A Treaty made at St. Maur, between
the Dukes of Normandy, Calabre, Bretagne, Bourbonnois, Auvergne, Nemours; the Counts
of Charolois, Armagnac, and St. Pol, and other Princes of France, risen up in support of the
public good, of the one part; and King Lewis the Eleventh of the other, October 29, 1465. In
this Treaty, which was made in order to terminate a war that was called the war for the
Public good (pro bono Publico), no provision was made but concerning the particular
power of a few Lords: not a word was inserted in favour of the people. This treaty may
be seen at large in the pieces justificatives annexed to the Mémoires de Philippe de Comines.
[[Mémoires de Philippe de Comines, cited here by De Lolme, was subtitled “/histoire des
rois de France Louis XI. et Charles VIII” The author, Philippe de Comines (or Commynes)
(1447-1511), served as a key advisor to Louis XI. His Mémoires became a standard source
of information concerning French politics in the late medieval period.]]

1. In 1225 the Magna Carta and the Charter of Forests were reenacted under Henry I11,
and these revised versions of the charters became authoritative in the English legal tra-
dition. The Statute of Merton (1236) and Statute of Marlebridge (1267) covered avariety
of martters concerning the legal privileges of the nobility and the crown.
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curb a Nobility whom the troubles of the preceding reign had rendered
turbulent, and on the other, appease and conciliate the people, by securing
the property of individuals. To this end, he made jurisprudence the prin-
cipal object of his attention; and so much did it improve under his care,
that the mode of process became fixed and settled; Judge Hale going even
so far as to affirm, that the English laws arrived at once, & quasi per saltum,?
at perfection, and that there has been more improvement made in them
during the frrsz thirteen years of the reign of Edward, than all the agessince
his time have done.?

But what renders this aera particularly interesting, is, that it affords the
first instance of the admission of the Deputies of Towns and Boroughs
into () Parliament. <32 >

Edward, continually engaged in wars, either against Scotland or on the
Continent, seeing moreover his demesnes considerably diminished, was
frequently reduced to the most pressing necessities. But though, in con-
sequence of the spirit of the times, he frequently indulged himself in par-
ticular acts of injustice, yet he perceived that it was impossible to extend a
general oppression over a body of Nobles, and a People, who so well knew
how to unite in a common cause. In order to raise subsidies therefore, he
was obliged to employ a new method, and to endeavour to obtain through
the consent of the People, what his Predecessors had hitherto expected
from their own power. The Sheriffs were ordered to invite the Towns and
Boroughs of the different Counties to send Deputies to Parliament; and

(@) I mean their legal origin; for the Earl of Leicester, who had usurped the power
during part of the preceding reign, had called such Deputies up to Parliament before.

2. “And as though by a leap.”

3. The influential common law judge and jurist Matthew Hale celebrated Edward I’s
legal achievements in chapter 7 of his History of the Common Law of England. The history
was composed in the 1670s and first published in 1713.

4. In the paragraphs that follow, De Lolme discusses the controversial question of
whether the representatives of the Commons formed part of England’s original consti-
tutional order. He acknowledges the weakness of the Commons within the structure of
medieval government in England but emphasizes how much more authority the Com-
mons then enjoyed in comparison with the other monarchic governments of Europe.
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it is from this aera that we are to date the origin of the House of Com-
mons (a).

It must be confessed, however, that these Deputies of the People were
not, at first, possessed of any considerable authority. They <33> were far
from enjoying those extensive privileges which, in these days, constitute the
House of Commonsa collateral part of the Government: they were in those
times called up only to provide for the wants of the King, and approve of
the resolutions taken by him and the assembly of the Lords (). But it was
nevertheless a great point gained, to have obtained the right of uttering
their complaints, assembled in a body and in a legal way—to have acquired,
instead of the dangerous resource of insurrections, a lawful and regular
mean of influencing the motions of the Government, and thenceforth to
have become a part of it. Whatever disadvantage might attend the station
at first allotted to the Representatives of the People, it was soon to be
compensated by the preponderance the <34> People necessarily acquire,
when they are enabled to act and move with method, and especially with
concert (c).

(a) Anno 1295.

(6) The end mentioned in the Summons sent to the Lords, was de arduis negotiis regni
tractaturi, & consilium impensuri: the Summons sent to the Commons was, ad faciendum
& consentiendum. The power enjoyed by the latter was even inferior to what they might
have expected from the Summons sent to them: “In most of the ancient Statutes they
are not so much as named; and in several, even when they are mentioned, they are dis-
tinguished as petitioners merely, the Assent of the Lords being expressed in contradis-
tinction to the Request of the Commons.” See on this subject the Preface to the Col-
lection of the Statutes at large, by Rufthead, and the authorities quoted therein. [[The
first Latin passage means: “Concerning weighty affairs of the kingdom to deliberate and
afford counsel”; the second: “To do and consent.” De Lolme cites the standard
eighteenth-century collection of English legislation edited by Owen Rufthead, 7/he Star-
utes of the Realm, from Magna Charta to the end of the Last Parliament, which was first
published, in eight volumes, in 1769.]]

(¢) France had indeed also her assemblies of the General Estates of the Kingdom, in
the same manner as England had her Parliament; but then it was only the Deputies for
the Towns within the particular domain of the Crown, that is, for a very small part of
the Nation who, under the name of the 7hird Estate, were admitted in those Estates;
and it is easy to conceive that they acquired no great influence in an assembly of Sov-
ereigns who gave the law to their Lord Paramount. Hence, when these disappeared, the
maxim became immediately established, 7he will of the King is the will of the Law. In
old French, Qui veut le Roy, si veut la Loy.
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And indeed this privilege of naming Representatives, insignificant as it
might then appear, presently manifested itself by the most considerable
effects. In spite of his reluctance, and after many evasions unworthy of so
great a King, Edward was obliged to confirm the Great Charter; he even
confirmed it eleven times in the course of his reign. It was moreover en-
acted, that whatever should be done contrary to it, should be null and void;
that it should be read twice a year in all Cathedrals; and that the penalty
of excommunication should be denounced against any one who should
presume to violate it (2). <35>

At length, he converted into an established law a privilege of which the
English had hitherto had only a precarious enjoyment; and, in the statute
de Tallagio non concedendo, he decreed, that no tax should be laid, nor im-
post levied, without the joint consent of the Lords and Commons (4). A
most important Statute this, which, in conjunction with Magna Charta,
forms the basis of the English Constitution. If from the latter the English
are to date the origin of their liberty, from the former they are to date the
establishment of it; and as the Great Charter was the bulwark that protected
the freedom of individuals, so was the Statute in question the engine which
protected the Charter itself, and by the help of which the People were
thenceforth to make legal conquests over the authority of the Crown.

This is the period at which we must stop, in order to take a distant view,
and contemplate the different prospect which the rest of Europe then pre-
sented. <36>

The efficient causes of slavery were daily operating and gaining strength.
The independence of the Nobles on the one hand, the ignorance and weak-
ness of the people on the other, continued to be extreme: the feudal gov-
ernment still continued to diffuse oppression and misery; and such was the
confusion of it, that it even took away all hopes of amendment.

(a) Confirmationes Chartarum, cap. 2, 3, 4. [[Confirmation of the Charters (1297).]]

(6) “Nullum tallagium vel auxilium, per nos, vel haeredes nostros, in regno nostro
ponatur seu levetur, sine voluntate & assensu Archiepiscoporum, Episcoporum, Com-
itum, Baronum, Militum, Burgensium, & aliorum liberorum hom’ de regno nostro.”
Stat. an. 24 Ed. I. [[*No tallage or aid shall be taken or levied by us or our heirs in our
realm, without the good will and assent of archbishops, bishops, eatls, barons, knights,
burgesses, and other freemen of the land.”]]
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France, still bleeding from the extravagance of a Nobility incessantly
engaged in groundless wars, either with each other, or with the King, was
again desolated by the tyranny of that same Nobility, haughtily jealous of
their liberty, or rather of their anarchy (2). The people, oppressed by those
who ought to have guided and protected them, loaded with insults by those
who existed by their labour, revolted on all sides. But their tumultuous
insurrections had scarcely any other object than that of giving vent to <37>
the anguish with which their hearts were full. They had no thoughts of
entering into a general combination; still less of changing the form of the
Government, and laying a regular plan of public liberty.

Having never extended their views beyond the fields they cultivated, they
had no conception of those different ranks and orders of Men, of those
distinct and opposite privileges and prerogatives, which are all necessary
ingredients of a free Constitution. Hitherto confined to the same round of
rustic employments, they little thought of that complicated fabric, which
the more informed themselves cannot but with difficulty comprehend,
when, by a concurrence of favourable circumstances, the structure has at
length been reared, and stands displayed to their view.

In their simplicity, they saw no other remedy for the national evils, than
the general establishment of the Regal power, that is, of the authority of
one common uncontrouled Master, and only longed for that time, which,
while it gratified their revenge, would mitigate their sufferings, and reduce
to the same level both the oppressors and the oppressed.

The Nobility, on the other hand, bent solely on the enjoyment of a mo-
mentary independ-<38>ence, irrecoverably lost the affection of the only
Men who mightin time support them; and equally regardless of the dictates
of humanity and of prudence, they did not perceive the gradual and con-
tinual advances of the royal authority, which was soon to overwhelm them

(a) Not contented with oppression, they added insult. “When the Gentility,” says
Mezeray [[for Mézeray, see above, p. 27, note b, and p. 29, note a]], “pillaged and com-
mitted exactions on the peasantry, they called the poor sufferer, in derision, Jagues bon-
homme (Good man James). This gave rise to a furious sedition, which was called the
Jaquerie. It began at Beauvais in the year 1357, extending itself into most of the Provinces
of France, and was not appeased but by the destruction of part of those unhappy victims,
thousands of whom were slaughtered.”
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all. Already were Normandy, Anjou, Languedoc, and Touraine, re-united
to the Crown: Dauphiny, Champagne, and part of Guienne, were soon to
follow: France was doomed at length to see the reign of Lewis the Eleventh;
to see her general Estates first become useless, and be afterwards abolished.

It was the destiny of Spain also, to behold her several Kingdoms united
under one Head: she was fated to be in time ruled by Ferdinand and Charles
the Fifth (2). And Ger-<39>many, where an elective Crown prevented the
re-unions (b), was indeed to acquire a few free Cities; but her people, par-
celled into so many different dominions, were destined to remain subject
to the arbitrary yoke of such of her different Sovereigns as should be able
to maintain their power and independence. In a word, the feudal tyranny
which overspread the Continent, did not compensate, by any preparation
of distant advantages, the present calamities it caused; nor was it to leave
behind it, as it disappeared, any thing but a more regular kind of Despo-
tism. <40>

But in England, the same feudal system, after having suddenly broken
in like a flood, had deposited, and still continued to deposit, the noble seeds
of the spirit of liberty, union, and sober resistance. So early as the times of

(@) Spain was originally divided into twelve Kingdoms, besides Principalities, which
by Treaties, and especially by Conquests, were collected into three Kingdoms; those of
Castile, Aragon, and Granada. Ferdinand the Fifth, King of Aragon, married Isabella,
Queen of Castile; they made a joint Conquest of the Kingdom of Granada, and these
three Kingdoms, thus united, descended, in 1516, to their grandson Charles V. and
formed the Spanish Monarchy. At this aera, the Kings of Spain began to be absolute;
and the States of the Kingdoms of Castile and Leon, “assembled at Toledo, in the month
of November 1539, were the last in which the three orders met, that is, the Grandees,
the Ecclesiastics, and the Deputies of the Towns.” See Ferrera’s General History of Spain.
[[De Lolme refers to Historia de Espaia by Juan de Ferreras (1652—1735), which was pub-
lished in sixteen volumes from 1700 to 1727.]]

(6) The Kingdom of France, as it stood under Hugh Capet and his next Successors,
may, with a great degree of exactness, be compared with the German Empire, as it exists
at present, and also existed at that time: but the Imperial Crown of Germany having,
through a conjunction of circumstances, continued elective, the German Emperors,
though vested with more high-sounding prerogatives than even the Kings of France,
laboured under very essential disadvantages: they could not pursue a plan of aggran-
disement with the same steadiness as a line of hereditary Sovereigns usually do; and the
right to elect them, enjoyed by the greater Princes of Germany, procured a sufficient
power to these, to protect themselves, as well as the lesser Lords, against the power of
the Crown.
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Edward, the tide was seen gradually to subside; the laws which protect the
person and property of the individual, began to make their appearance;
that admirable Constitution, the result of a threefold power, insensibly
arose (a); and the eye might even then discover the verdant summits of
that fortunate region that was destined to be the seat of Philosophy and
Liberty, which are inseparable companions. <41>

(a) “Now, in my opinion,” says Philipe de Comines, in times not much posterior to
those of Edward the First, and with the simplicity of the language of his times, “among
all the Sovereignties I know in the world, that in which the public good is best attended
to, and the least violence exercised on the people, is that of England.” Memoires de Co-
mines, tom. L. lib. v. chap. xix. [[For Mémoires de Comines, see above, p. 37, note a.]]



00 CHAPTER III (¢

The Subject continued.

The Representatives of the Nation, and of the whole Nation, were now
admitted into Parliament: the great point therefore was gained, that was
one day to procure them the great influence which they at present possess;
and the subsequent reigns afford continual instances of its successive
growth.

Under Edward the Second, the Commons began to annex petitions to
the bills by which they granted subsidies: this was the dawn of their leg-
islative authority. Under Edward the Third, they declared they would not,
in future, acknowledge any law to which they had not expressly assented.
Soon after this, they exerted a privilege in which consists, at this time, one
of the great balances of the Constitution: they impeached, and procured
to be condemned, some of the first Ministers of State.! Under Henry the
Fourth, they refused to grant subsidies before an answer had been given to
their petitions. In a word, every event of any consequence was attended
with an increase of the power of the Commons; increases indeed but <42 >
slow and gradual, but which were peaceably and legally effected, and were
the more fit to engage the attention of the People, and coalesce with the
ancient principles of the Constitution.

Under Henry the Fifth, the Nation was entirely taken up with its wars
against France; and in the reign of Henry the Sixth began the fatal contests
between the houses of York and Lancaster. The noise of arms alone was

1. De Lolme refers to the parliamentary impeachment and conviction of Lord Lati-
mer in 1377, which was conventionally treated as the first recorded instance of the im-
peachment process.

44
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now to be heard: during the silence of the laws already in being, no thought
was had of enacting new ones; and for thirty years together, England pres-
ents a wide scene of slaughter and desolation.

At length, under Henry the Seventh, who, by his intermarriage with the
house of York, united the pretensions of the two families, a general peace
was re-established, and the prospect of happier days seemed to open on the
Nation. But the long and violent agitation under which it had laboured,
was to be followed by a long and painful recovery. Henry, mounting the
throne with sword in hand, and in great measure asa Conqueror, had prom-
ises to fulfil, as well as injuries to avenge. In the mean time, the People,
wearied out by the calamities they had undergone, and longing only <43>
for repose, abhorred even the idea of resistance; so that the remains of an
almost exterminated Nobility beheld themselves left defenceless, and aban-
doned to the mercy of the Sovereign.

The Commons, on the other hand, accustomed to act only a second part
in public affairs, and finding themselves bereft of those who had hitherto
been their Leaders, were more than ever afraid to form, of themselves, an
opposition. Placed immediately, as well as the Lords, under the eye of the
King, they beheld themselves exposed to the same dangers. Like them,
therefore, they purchased their personal security at the expence of public
liberty; and in reading the history of the two first Kings of the house of
Tudor, we imagine ourselves reading the relation given by Tacitus, of Ti-
berius and the Roman Senate ().

The time, therefore, seemed to be arrived, at which England must sub-
mit, in its turn, to the fate of the other Nations of Europe. All those barriers
which it had raised for the defence of its liberty, seemed to have only been
able to postpone the inevitable effects of Power. <44>

But the remembrance of their ancient laws, of that great charter so often
and so solemnly confirmed, was too deeply impressed on the minds of the
English, to be effaced by transitory evils. Like a deep and extensive ocean,
which preserves an equability of temperature amidst all the vicissitudes of

(@) Quanto quis illustrior, tanto magis falsi ac festinantes. [[“The more exalted the per-
sonage, the grosser his hypocrisy and his haste.” De Lolme cites the Annals, book 1,
chapter 7, of the Roman historian Publius, or Gaius, Cornelius Tacitus (ca. s6—ca. 117

c.k.).]]
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seasons, England still retained those principles of liberty which were so
universally diffused through all orders of the People, and they required only
a proper opportunity to manifest themselves.

England, besides, still continued to possess the immense advantage of
being one undivided State.

Had it been, like France, divided into several distinct dominions, it
would also have had several National Assemblies. These Assemblies, being
convened at different times and places, for this and other reasons, never
could have acted in concert; and the power of withholding subsidies, a
power so important when it is that of disabling the Sovereign and binding
him down to inaction, would then have only been the destructive privilege
of irritating a Master who would have easily found means to obtain supplies
from other quarters.

The different Parliaments or Assemblies of these several States, having
thenceforth no <45> means of recommending themselves to their Sover-
eign but their forwardness in complying with his demands, would have vied
with each other in granting what it would not only have been fruitless, but
even highly dangerous, to refuse. The King would not have failed soon to
demand, as a tribute, a gift he must have been confident to obtain; and the
outward form of consent would have been left to the People only as an
additional means of oppressing them without danger.

But the King of England continued, even in the time of the Tudors, to
have but one Assembly before which he could lay his wants, and apply for
relief. How great soever the increase of his power was, a single Parliament
alone could furnish him with the means of exercising it; and whether it was
that the members of this Parliament entertained a deep sense of their ad-
vantages, or whether private interest exerted itself in aid of patriotism, they
at all times vindicated the right of granting, or rather refusing, subsidies;
and, amidst the general wreck of every thing they ought to have held dear,
they at least clung obstinately to the plank which was destined to prove the
instrument of their preservation. <46>

Under Edward the Sixth, the absurd tyrannical laws against High Trea-
son, instituted under Henry the Eighth, his predecessor, were abolished.?

2. The Treasons Act of 1547, passed in the first year of Edward VI’s reign, repealed
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But this young and virtuous Prince having soon passed away, the blood-
thirsty Mary astonished the world with cruelties, which nothing but the
fanaticism of a part of her subjects could have enabled her to execute.

Under the long and brilliant reign of Elizabeth, England began to
breathe anew; and the Protestant religion, being seated once more on the
throne, brought with it some more freedom and toleration.

The Star-Chamber, that effectual instrument of the tyranny of the two
Henries, yet continued to subsist; the inquisitorial tribunal of the High
Commission was even instituted; and the yoke of arbitrary power lay still
heavy on the subject. But the general affection of the people for a Queen
whose former misfortunes had created such a general concern, the immi-
nent dangers which England escaped, and the extreme glory attending that
reign, lessened the sense of such exertions of authority as would, in these
days, appear the height of Tyranny, and served at that time to justify, as
they still do excuse, a Princess <47> whose great talents, though not her
principles of government, render her worthy of being ranked among the
greatest Sovereigns.

Under the reign of the Stuarts, the Nation began to recover from itslong
lethargy. James the First, a prince rather imprudent than tyrannical, drew
back the veil which had hitherto disguised so many usurpations, and made
an ostentatious display of what his predecessors had been contented to
enjoy.

He was incessantly asserting, that the authority of Kings was not to be
controuled, any more than that of God himself. Like Him, they were om-
nipotent; and those privileges to which the people so clamorously laid
claim, as their inheritance and birthright, were no more than an effect of
the grace and toleration of his royal ancestors ().

several Henrician laws granting the crown new legal powers, including provisions of the
1534 statute concerning high treason.

(@) See his Declaration made in Parliament, in the years 1610 and 1621. [[De Lolme
refers to two extended criticisms of parliamentary deliberations by James I that extolled
the divine origins and power of kings and gained reputation as unqualified statements
of royal absolutism. See “Speech to Parliament of . . . 1610” and “His Majesties Dec-
laration, Touching his Proceedings in the Late . . . Parliament,” in King James VI and 1,
Political Writings, ed. Johann P. Sommerville (Cambridge: Cambridge University Press,
1994), 179—203, 250-67.]]
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Those principles, hitherto only silently adopted in the Cabinet, and in
the Courts of Justice, had maintained their ground in consequence of this
very obscurity. Being now announced from the Throne, and resounded
<48> from the pulpit, they spread an universal alarm. Commerce, besides,
with its attendantarts, and above all that of printing, diffused more salutary
notions throughout all orders of the people; a new light began to rise upon
the Nation; and that spirit of opposition frequently displayed itself in this
reign, to which the English Monarchs had not, for a long time past, been
accustomed.

But the storm, which was only gathering in clouds during the reign of
James, began to mutter under Charles the First, his successor; and the scene
which opened to view, on the accession of that Prince, presented the most
formidable aspect.

The notions of religion, by a singular concurrence, united with the love
of liberty: the same spirit which had made an attack on the established faith,
now directed itself to politics: the royal prerogatives were brought under
the same examination as the doctrines of the Church of Rome had been
submitted to; and as a superstitious religion had proved unable to support
the test, so neither could an authority pretended unlimited, be expected to
bear it.

The Commons, on the other hand, were recovering from the astonish-
ment into which <49> the extinction of the power of the Nobles had, at
first, thrown them. Taking a view of the state of the Nation, and of their
own, they became sensible of their whole strength; they determined to
make use of it, and to repress a power which seemed, for so long a time,
to have levelled every barrier. Finding among themselves Men of the great-
est capacity, they undertook that important task with method and by con-
stitutional means; and thus had Charles to cope with a whole Nation put
in motion and directed by an assembly of Statesmen.

And here we must observe how different were the effects produced in
England, by the annihilation of the power of the Nobility, from those
which the same event had produced in France.

In France, where, in consequence of the division of the People and of
the exorbitant power of the Nobles, the people were accounted nothing,
when the Nobles themselves were suppressed, the work was compleated.
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In England, on the contrary, where the Nobles ever vindicated the rights
of the People equally with their own,—in England, where the People had
successively acquired <50> most effectual means of influencing the mo-
tions of the Government, and above all were undivided, when the Nobles
themselves were cast to the ground, the body of the People stood firm, and
maintained the public liberty.

The unfortunate Charles, however, was totally ignorant of the dangers
which surrounded him. Seduced by the example of the other Sovereigns
of Europe, he was not aware how different, in reality, his situation was from
theirs: he had the imprudence to exert with rigour an authority which he
had no ultimate resources to support: an union was at last effected in the
Nation; and he saw his enervated prerogatives dissipated with a breath ().
By the famous act, called the Petition of <s1> Right, and another posterior
Act,? to both which he assented, the compulsory loans and taxes, disguised
under the name of Benevolences, were declared to be contrary to law; ar-
bitrary imprisonments, and the exercise of the martial law, were abolished;
the Court of High Commission, and the Star-Chamber, were suppressed

(@) It might here be objected, that when, under Charles the First, the regal power
was obliged to submit to the power of the People, the king possessed other dominions
besides England, viz. Scotland and Ireland, and therefore seemed to enjoy the same ad-
vantage as the Kings of France, that of reigning over a divided Empire or Nation. But,
to this it is to be answered, that, at the time we mention, Ireland, scarcely civilized, only
increased the necessities, and consequently the dependance, of the King; while Scotland,
through the conjunction of peculiar circumstances, had thrown off her obedience. And
though those two States, even at present, bear no proportion to the compact body of
the Kingdom of England, and seem never to have been able, by their union with it, to
procure to the King any dangerous resources, yet, the circumstances which took place
in both at the time of the Revolution, or since, sufficiently prove that it was no unfa-
vourable circumstance to English liberty, that the great crisis of the reign of Charles the
First, and the great advance which the Constitution was to make at that time, should
precede the period at which the King of England might have been able to call in the
assistance of two other Kingdoms.

3. The 1628 Petition of Right, promulgated by Parliament, technically was not an act
or statute, but a statement of liberties that the king’s current policies violated. The
“posterior Act” refers to several statutes enacted in 164142 in the years immediately prior
to the outbreak of civil war.
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(a); and the Constitution, freed from the apparatus of despotic powerswith
which <s52> the Tudors had obscured it, was restored to its ancient lustre.
Happy had been the People if their Leaders, after having executed so noble
a work, had contented themselves with the glory of being the benefactors
of their Country. Happy had been the King, if obliged at last to submit,
his submission had been sincere, and if he had become sufficiently sensible,
that the only resource he had left was the affection of his subjects.

But Charles knew not how to survive the loss of a power he had con-
ceived to be indisputable: he could not reconcile himself to limitationsand
restraints so injurious, according to his notions, to sovereign authority. His
discourse and conduct betrayed his secret designs; distrust took possession
of the Nation; certain ambitious persons availed themselves of it to pro-
mote their own views; and the storm, which seemed to have blown over,
burst forth anew. The contending fanaticism of persecuting sects, joined
in the conflict between regal haughtiness and the ambition of individuals;
the tempest blew from every point of the compass; the Constitution was
rent asunder, and Charles exhibited in his fall an awful example to the Uni-
verse. <53>

The Royal power being thus annihilated, the English made fruitless at-
tempts to substitute a republican Government in its stead. “It was a curious
spectacle,” says Montesquieu, “to behold the vain efforts of the English to
establish among themselves a Democracy.” Subjected, at first, to the power
of the principal Leaders in the Long Parliament, they saw that power expire,
only to pass, without bounds, into the hands of a Protector. They saw it
afterwards parcelled out among the Chiefs of different bodies of troops;
and thus shifting without end from one kind of subjection to another, they

(2) The Star-Chamber differed from all the other Courts of Law in this: the latter
were governed only by the common law, or immemorial custom, and Acts of Parliament;
whereas the former often admitted for law the proclamations of the King in Council,
and grounded its judgments upon them. The abolition of this Tribunal, therefore, was
justly looked upon as a great victory over regal Authority. [[De Lolme’s characterization
here is too casual. Star Chamber was not the only court in England that did not adhere
to common law customs and procedures; however, it was distinctive in its relation to the
royal prerogative and the perceived threats of monarchic tyranny. The legislation abol-
ishing the court was enacted in 1641.]]

4. Montesquieu’s comments appeared in his 1748 The Spirit of the Laws, book 3,
chapter 3.
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were at length convinced, that an attempt to establish liberty in a great
Nation, by making the people interfere in the common business of Gov-
ernment, is of all attempts the most chimerical; that the authority of a//,
with which Men are amused, is in reality no more than the authority of a
few powerful individuals who divide the Republic among themselves; and
they at last rested in the bosom of the only Constitution which is fit for a
great State and a free People; I mean that in which a chosen number de-
liberate, and a single hand executes; but in which, at the same time, the
public satisfaction <54> is rendered, by the general relation and arrange-
ment of things, a necessary condition of the duration of Government.

Charles the Second, therefore, was called over; and he experienced, on
the part of the people, that enthusiasm of affection which usually attends
the return from a long alienation. He could not however bring himself to
forgive them the inexpiable crime of which he looked upon them to have
been guilty. He saw with the deepest concern that they still entertained their
former notions with regard to the nature of the royal prerogative; and, bent
upon the recovery of the ancient powers of the Crown, he only waited for
an opportunity to break those promises which had procured his restoration.

But the very eagerness of his measures frustrated their success. His dan-
gerous alliances on the Continent, and the extravagant wars in which he
involved England, joined to the frequent abuse he made of his authority,
betrayed his designs. The eyes of the Nation were soon opened, and saw
into his projects; when, convinced at length that nothing but fixed and
irresistible bounds can be an effectual check on the views and efforts of
Power, they resolved < 5> finally to take away those remnants of despotism
which still made a part of the regal prerogative.

The military services due to the Crown, the remains of the ancientfeudal
tenures, had been already abolished: the laws against heretics were now re-
pealed; the Statute for holding parliaments once at least in three years was
enacted; the Habeas Corpus Act, that barrier of the Subject’s personal safety,
was established; and, such was the patriotism of the Parliaments, that it
was under a King the most destitute of principle, that liberty received its
most efficacious supports.’

5. De Lolme refers to the following measures: the 1660 statute for the Abolition of
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At length, on the death of Charles, began a reign which affords a most
exemplary lesson both to Kings and People. James the Second, a prince of
a more rigid disposition, though of a less comprehensive understanding,
than his late brother, pursued still more openly the project, which had al-
ready proved so fatal to his family. He would not see that the great altera-
tions which had successively been effected in the Constitution, rendered
the execution of it daily more and more impracticable: he imprudently
suffered himself to be exasperated at a resistance he was in no condition to
overcome; <56> and, hurried away by a spirit of despotism and a monkish
zeal, he ran headlong against the rock which was to wreck his authority.

He not only used, in his declarations, the alarming expressions of Ab-
solute Power and Unlimited Obedience—he not only usurped to himself
a right to dispense with the laws; but moreover sought to convert that de-
structive pretension to the destruction of those very laws which were held
most dear by the Nation, by endeavouring to abolish a religion for which
they had suffered the greatest calamities, in order to establish on its ruins
a mode of faith which repeated Acts of the Legislature had proscribed; and
proscribed, not because it tended to establish in England the doctrines of
Transubstantiation and Purgatory, doctrines in themselves of no political
moment, but because the unlimited power of the Sovereign had always
been made one of its principal tenets.

To endeavour therefore to revive such a Religion, was not only a violation
of the laws, but was, by one enormous violation, to pave the way for others
of astill more alarming nature. Hence the English, seeing that their liberty
was attacked even in its first principles, had recourse to that remedy which
reason and na-< g7 >ture point out to the People, when he who ought to be
the guardian of the laws becomes their destroyer: they withdrew the alle-
giance which they had sworn to James, and thought themselves absolved
from their oath to a King who himself disregarded the oath he had made
to his People.

But, instead of a revolution like that which dethroned Charles the First,
which was effected by a great effusion of blood, and threw the state into a

Military Tenures, the 1672 Declaration of Indulgence, the 1664 Triennial Act, and the
1679 Habeas Corpus Amendment Act.
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general and terrible convulsion, the dethronement of James proved a mat-
ter of short and easy operation. In consequence of the progressive infor-
mation of the People, and the certainty of the principles which now di-
rected the Nation, the whole were unanimous. All the ties by which the
People were bound to the throne, were broken, as it were, by one single
shock; and James, who, the moment before, was a Monarch surrounded
by subjects, became at once a simple individual in the midst of the Nation.

That which contributes, above all, to distinguish this event as singular
in the annals of Mankind, is the moderation, I may even say, the legality
which accompanied it. As if to dethrone a King who sought to set himself
<58> above the Laws, had been a natural consequence of, and provided for
by, the principles of Government, every thing remained in its place; the
Throne was declared vacant, and a new line of succession was established.®

Nor was this all; care was had to repair the breaches that had been made
in the Constitution, as well as to prevent new ones; and advantage was taken
of the rare opportunity of entering into an original and express compact
between King and People.

An Oath was required of the new King, more precise than had been
taken by his predecessors; and it was consecrated as a perpetual formula of
such oaths. It was determined, that to impose taxes without the consent of
Parliament, as well as to keep up a standing army in time of peace, are
contrary to law. The power which the Crown had constantly claimed, of
dispensing with the laws, was abolished. It was enacted, that the subject,
of whatever rank or degree, had a right to present petitions to the King ().

6. De Lolme’s characterization of the removal of James II follows the purposefully
moderate language of the 1688/89 Bill of Rights, which similarly emphasized the vacancy
of the crown that resulted when James II “abdicated the government.”

(@) The Lords and Commons, previous to the Coronation of King William and
Queen Mary, had framed a Bill which contained a declaration of the rights which they
claimed in behalf of the People, and was in consequence called the Bi/l of Rights. This
Bill contained the Articles above, as well as some others, and having received afterwards
the Royal assent, became an Act of Parliament, under the title of An Act declaring the
Rights and Liberties of the Subject, and settling the Succession of the Crown.—A. 1 William
and Mary, Sess. 2. Cap. 2. [[As a measure adopted by the Lords and Commons in the
period after the “abdication” of James II but before the coronation of William and Mary,
the 1688/89 Bill of Rights could not receive royal assent and therefore did not qualify as
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Lastly, <5s9> the key-stone was put to the arch, by the final establishment
of the Liberty of the Press’ ().

The Revolution of 1689 is therefore the third grand aera in the history
of the Constitution of England. The great charter had marked out the
limits within which the Royal authority ought to be confined; some out-
works were raised in the reign of Edward the First; but it was at the Rev-
olution that the circumvallation was compleated.

It was at this aera, that the true principles of civil society were fully es-
tablished. By the expulsion of a King who had violated his oath, the doc-
trine of Resistance, that ultimate resource of an oppressed People, was con-
firmed beyond a doubt. By the exclusion given to a < 60> family hereditarily
despotic, it was finally determined, that Nations are not the property of
Kings. The principles of Passive Obedience, the Divine and indefeasible
Right of Kings, in a word, the whole scaffolding of false and superstitious
notions by which the Royal authority had till then been supported, fell to
the ground, and in the room of it were substituted the more solid and
durable foundations of the love of order, and a sense of the necessity of

civil government among Mankind.

an Act of Parliament. Its subsequent inclusion in the 1689 statute “settling the succession
of the crown” served to overcome this legal obstacle. The Bill of Rights, to which De
Lolme refers frequently, served as a constitutional cornerstone of the Glorious Revolu-
tion, which transferred the crown from the Catholic James II to the Protestant William
and Mary.]]

(@) The liberty of the press was, properly speaking, established only four years after-
wards, in consequence of the refusal which the Parliament made at that time to continue
any longer the restrictions which had before been set upon it. [[Liberty of the press was
not directly treated in any of the legislation enacted at the time of the Glorious Revo-
lution. De Lolme’s note refers to the parliamentary decision of 1695 not to renew the
Licensing Act of 1685 that guided the system of prepublication censorship of printed
materials. De Lolme’s dating of the development (“only four years afterwards”) appears
to confuse the final lapsing of the Licensing Act in 1695 with the 1692 statute thatrenewed
the act for a two-year period.]]

7. De Lolme returns to the topic of liberty of the press in book 2, chapter 12, where
he explains at length the novelty and importance of this form of public freedom.
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Of the Legislative Power.

In almost all the States of Europe, the will of the Prince holds the place of
law; and custom has so confounded the matter of right with the matter of
fact, that their Lawyers generally represent the legislative authority as es-
sentially attached to the character of King; and the plenitude of his power
seems to them necessarily to flow from the very definition of his title. <61>

The English, placed in more favourable circumstances, have judged dif-
ferently: they could not believe that the destiny of Mankind ought to de-
pend on a play of words, and on scholastic subtilties; they have therefore
annexed no other idea to the word King, or Roy, a word known also to their
laws, than that which the Latins annexed to the word Rex, and the northern
Nations to that of Cyning.

In limiting therefore the power of their King, they have acted more con-
sistently with the etymology of the word; they have acted also more con-
sistently with reason, in not leaving the laws to the disposal of the person
who is already invested with the public power of the State, that is, of the
person who lies under the greatest and most important temptations to set
himself above them.

The basis of the English Constitution, the capital principle on which all
others depend, is that the Legislative power belongs to Parliament alone;
that is to say, the power of establishing laws, and of abrogating, changing,
or explaining them.

The constituent parts of Parliament are the King, the House of Lords,
and the House of Commons.

The House of Commons, otherwise the Assembly of the Representa-

55
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tives of the Nation, <62> is composed of the Deputies of the different
Counties, each of which sends two; of the Deputies of certain Towns, of
which London, including Westminster and Southwark, sends eight,—
other Towns, two or one: and of the Deputies of the Universities of Oxford
and Cambridge, each of which sends two.

Lastly, since the Act of Union,! Scotland sends forty-five Deputies; who,
added to those just mentioned, make up the whole number of five hundred
and fifty-eight. Those Deputies, though separately elected, do not solely
represent the Town or County that sends them, as is the case with the Dep-
uties of the United Provinces of the Netherlands, or of the Swiss Cantons;
but, when they are once admitted, they represent the whole body of the
Nation.

The qualifications required for being a Member of the House of Com-
mons are, for representing a County, to be born a subject of Great Britain,
and to be possessed of a landed estate of six hundred pounds a year; and
of three hundred, for representing a Town, or Borough.

The qualifications required for being an elector in a County, are, to be
possessed, in that County, of a Freehold of forty shillings <63> a year ().
With regard to electors in Towns or Boroughs, they must be Freemen of
them; a word which now signifies certain qualifications expressed in the
particular Charters.

When the King has determined to assemble a Parliament, he sends an
order for that purpose to the Lord Chancellor, who, after receiving the same,
sends a writ under the great seal of England to the Sheriff of every County,
directing him to take the necessary steps for the election of Members for
the County, and the Towns and Boroughs contained in it. Three days after
the reception of the writ, the Sheriff must, in his turn, send his precept to
the Magistrates of the Towns and Boroughs, to order them to make their

(@) This Frechold must have been possessed by the elector one whole year at least
before the time of election, except it has devolved to him by inheritance, by marriage,
by a last will, or by promotion to an office.

1. The 1707 Act of Union created the “Parliament of Great Britain,” which replaced
the previously independent parliaments of England and Scotland.
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election within eight days after the reception of the precept, giving four
days notice of the same. And the Sheriff himself must proceed to the elec-
tion for the County, not sooner than ten days after the receipt of the writ,
nor later than sixteen.

The principal precautions taken by the law, to insure the freedom of
elections, are, <64> that any Candidate, who after the date of the writ, or
even after the vacancy, shall have given entertainments to the electors of a
place, or to any of them, in order to his being elected, shall be incapable
of serving for that place in Parliament. Thatif any person gives, or promises
to give, any money, employment, or reward, to any voter, in order to in-
fluence his vote, he, as well as the voter himself, shall be condemned to pay
a fine of five hundred pounds, and for ever disqualified to vote and hold
any office in any corporation; the faculty however being reserved to both,
of procuring their indemnity for their own offence, by discovering some
other offender of the same kind.

It has been moreover established, that no Lord of Parliament, or Lord
Lieutenant of a County, has any right to interfere in the elections of mem-
bers; that any officer of the excise, customs, &c. who shall presume to in-
termeddle in elections, by influencing any voter to give or withhold his vote,
shall forfeit one hundred pounds, and be disabled to hold any office. Lastly,
all soldiers quartered in a place where an election is to be made, must move
from it, at least one day before the election, to the distance of two miles or
more, and re-<65>turn not till one day after the election is finished.

The House of Peers, or Lords, is composed of the Lords Spiritual, who
are the Archbishops of Canterbury and of York, and the twenty-four Bish-
ops; and of the Lords Temporal, whatever may be their respective titles,
such as Dukes, Marquises, Earls, &c.

Lastly, the King is the third constitutive part of Parliament: it is even he
alone who can convoke it; and he alone can dissolve, or prorogue it. The
effect of a dissolution is, that from that moment the Parliament completely
ceases to exist; the commission given to the Members by their Constituents
is at an end; and whenever a new meeting of Parliament shall happen, they
must be elected anew. A prorogation is an adjournment to a term appointed
by the King; till which the existence of Parliament is simply interrupted,
and the function of the Deputies suspended.
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When the Parliament meets, whether it be by virtue of a new summons,
or whether, being composed of Members formerly elected, it meets again
at the expiration of the term for which it had been prorogued, the King
either goes to it in person, invested with the insignia of his dignity, or ap-
points proper persons to <66> represent him on that occasion, and opens
the session by laying before the Parliament the state of the public affairs,
and inviting them to take them into consideration. This presence of the
King, either real or represented, is absolutely requisite at the first meeting;
it is it which gives life to the Legislative Bodies, and puts them in action.

The King, having concluded his declaration, withdraws. The Parlia-
ment, which is then legally intrusted with the care of the National concerns,
enters upon its functions, and continues to exist till it is prorogued, or dis-
solved. The House of Commons, and that of Peers, assemble separately:
the former, under the presidence of the Lord Chancellor; the latter, under
that of their Speaker: and both separately adjourn to such days as they
respectively think proper to appoint.

As each of the two Houses has a negative on the propositions made by
the other, and there is, consequently, no danger of their encroaching on
each other’s rights, nor on those of the King, who has likewise his negative
upon them both, any question judged by them conducive to the public
good, without exception, may be made the subject of their respec-<67>tive
deliberations. Such are, for instance, new limitations, or extensions, to be
given to the authority of the King; the establishing of new laws, or making
changes in those already in being. Lastly, the different kinds of public
provisions, or establishments, the various abuses of administration, and
their remedies, become, in every Session, the object of the attention of
Parliament.

Here, however, an important observation must be made. All Bills for
granting Money must have their beginning in the House of Commons:
the Lords cannot take this object into their consideration but in conse-
quence of a bill presented to them by the latter; and the Commons have
atall times been so anxiously tenacious of this privilege, that they have never
suffered the Lords even to make any change in the Money Bills which they
have sent to them; and the Lords are expected simply and solely either to
accept or reject them.
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This excepted, every Member, in each House, may propose whatever
question he thinks proper. If, after being considered, the matter is found
to deserve attention, the person who made the proposition, usually with
some others adjoined to him, is desired to set it down in writing. If, after
more complete discussions of the <68> subject, the proposition is carried
in the affirmative, it is sent to the other House, that they may, in their turn,
take it into consideration. If the other House reject the Bill, it remains
without any effect: if they agree to it, nothing remains wanting to its com-
plete establishment, but the Royal Assent.

When there is no business that requires immediate dispatch, the King
usually waits till the end of the Session, or at least till a certain number of
bills are ready for him, before he declares his royal pleasure. When the time
is come, the King goes to Parliament in the same state with which he opened
it; and while he is seated on the Throne, a Clerk, who has a list of the Bills,
gives or refuses, as he reads, the Royal Assent.

When the Royal Assent is given to a public Bill, the Clerk says, /e Roy le
veut.? If the bill be a private Bill, he says, soiz fait comme il est désiré.> 1f
the Bill has subsidies for its object, he says, le Roy remercie ses loyaux Subjects,
accepte leur bénévolence, & aussi le veut.* Lastly, if the King does not think
proper to assent to the Bill, the Clerk says, /e Roy s advisera;® which is a mild
way of giving a refusal.

It is, however, pretty singular, that the King of England should make
use of the French <69> language to declare his intentions to his Parliament.
This custom was introduced at the Conquest (), and has been continued,

(2) William the Conqueror added to the other changes he introduced, the abolition
of the English language in all public, as well as judicial, transactions, and substituted to
it the French that was spoke in his time: hence the number of old French words that are
met with in the style of the English laws. It was only under Edward I, that the English
language began to be re-established in the Courts of Justice. [[De Lolme refers to a statute
of 1356, enacted in the reign of Edward III, that replaced French with English as the
language for pleadings in court and with Latin as the language for written court records.]]

2. “The king wills it.”

3. “Let it be as it is desired.”

4. “The king thanks his loyal subjects, accepts their benevolence, and also wills it.”

5. “The king will consider it.”
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like other matters of form, which sometimes subsist for ages after the real
substance of things has been altered; and Judge Blackstone expresses him-
self, on this subject in the following words. “A badge, it must be owned
(now the only one remaining) of Conquest; and which one would wish to
see fall into total oblivion, unless it be reserved as a solemn memento to
remind us that our liberties are mortal, having once been destroyed by a
foreign force.”®

When the King has declared his different intentions, he prorogues the
Parliament. Those Bills which he has rejected, remain without force: those
to which he has assented, become the expression of the will of the highest
power acknowledged in England: they have the same binding force as the
Edits enrégistrés have <70> in France (a), and as the Populiscita had in an-

(@) They call in France, Edits enrégistrés, those Edicts of the King which have been
registered in the Court of Parliament. The word Parliament does not however express
in France, asitdoes in England, the Assembly of the Estates of the Kingdom. The French
Parlemens are only Courts of Justice: that of Paris was instituted in the same manner,
and for the same purposes, as the Aula Regis was afterwards in England, viz. for the
administration of public Justice, and for deciding the differences between the King and
his Barons: it was in consequence of the Judgments awarded by that Court, that the King
proceeded to seize the dominions of those Lords or Princes against whom a sentence had
been passed, and when he was able to effect this, united them to the Crown. The Par-
liament of Paris, as do the other Courts of Law, grounds its judgments upon the Edits
or Ordonnances of the King, when it has once registered them. When those Ordonnances
are looked upon as grievous to the Subject, the Parliament refuses to register them: but
this they do not from any pretension they have to a share in the Legislative authority;
they only object that they are not satisfied that the Ordonnance before them is really the
will of the King, and then proceed to make remonstrances against it: sometimes the King
defers to these; o, if he is resolved to put an end to all opposition, he comes in person
to the Parliament, there holds what they call un Lit de Justice, declares that the Ordon-
nance before them is actually his will, and orders the proper Officer to register it. [[De
Lolme here distinguishes the different functions and authority exercised by the institu-
tion named “Parliament” in England and in France. The French “Parlements” func-
tioned primarily as judicial bodies. The capacity of the Parliament of Paris to criticize
and delay the official registration of proposed royal legislation was not to be confused
with the “share in the Legislative authority” enjoyed by the two houses of Parliamentin
England. The “Lit de Justice” (literally, “Bed of Justice”) denoted the session of the
Parlement of Paris, under the presidency of the king, for the registration of royal edicts.]]

6. Blackstone’s comments appeared in his chapter “Of the Parliament” in William
Blackstone, Commentaries on the Laws of England, 4 vols. (1765-69), 1:177. De Lolme’s
own account of Parliament’s composition and procedures drew heavily on this chapter.
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cient Rome:” in a word, they are Laws. And, though each of the constit-
uent parts of the Parliament might, at first, have prevented the existence
of those laws, the united will of all the Three is now necessary to repeal
them. <71>

7. Populiscita (or “decrees of the people”) was not a standard term of Roman law.
De Lolme presumably refers to legislation approved by any one of Rome’s popular as-
semblies (comitia curiata, comitia centuriata, comitia tributa), in contradistinction to the
plebiscitum (or “decrees of the plebs”) adopted by the concilium plebis.
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Of the Executive Power.

When the Parliament is prorogued or dissolved, it ceases to exist; but its
laws still continue to be in force: the King remains charged with the exe-
cution of them, and is supplied with the necessary power for that purpose.

It is however to be observed that, though in his political capacity of one
of the constituent parts of the Parliament, that is, with regard to the share
allotted to him in the legislative authority, the King is undoubtedly Sov-
ereign, and only needs alledge his will when he gives or refuses his assent
to the bills presented to him; yet, in the exercise of his powers of Govern-
ment, he is no more than a Magistrate, and the laws, whether those that
existed before him, or those to which, by his assent, he has given being,
must direct his conduct, and bind him equally with his subjects. <72>

The first prerogative of the King, in his capacity of Supreme Magistrate,
has for its object the administration of Justice.

1°. He is the source of all judicial power in the State; he is the Chief of
all the Courts of Law, and the Judges are only his Substitutes; every thing
is transacted in his name; the Judgments must be with his Seal, and are
executed by his Officers.

2°. By a fiction of the law, he is looked upon as the universal proprietor
of the kingdom; he is in consequence deemed directly concerned in all
offences; and for that reason prosecutions are to be carried on, in his name,
in the Courts of law.

3°. He can pardon offences, that is, remit the punishment that has been
awarded in consequence of his prosecution.

I1. The second prerogative of the King, is, to be the fountain of honour,
that is, the distributor of titles and dignities: he creates the Peers of the
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realm, as well as bestows the different degrees of inferior Nobility. He more-
over disposes of the different offices, either in the Courts of law, or
elsewhere.

I1I. The King is the superintendent of Commerce; he has the prerogative
of regulating weights and measures; he alone can coin money, and can give
a currency to foreign coin. <73>

IV. He is the Supreme head of the Church. In this capacity, he appoints
the Bishops, and the two Archbishops; and he alone can convene the As-
sembly of the Clergy. This Assembly is formed, in England, on the model
of the Parliament: the Bishops form the upper House; Deputies from the
Dioceses, and from the several Chapters, form the lower House: the assent
of the King is likewise necessary to the validity of their Acts, or Canons;
and the King can prorogue, or dissolve, the Convocation.

V. Heis, in right of his Crown, the Generalissmo of all sea or land forces
whatever; he alone can levy troops, equip fleets, build fortresses, and fills
all the posts in them.

VI. He is, with regard to foreign Nations, the representative, and the
depositary, of all the power and collective majesty of the Nation; he sends
and receives ambassadors; he contracts alliances; and has the prerogative of
declaring war, and of making peace, on whatever conditions he thinks
proper.

VIL In fine, what seems to carry so many powers to the height, is, its
being a fundamental maxim, that THE KING cAN DO NO WRONG: which
does not signify, however, that the King has not the power of doing ill, or,
as it was pretended by certain persons in former <74> times, that every
thing he did was lawful; but only that he is above the reach of all Courts
of law whatever, and that his person is sacred and inviolable.
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The Boundaries which the Constitution has set

to the Royal Prerogative.

In reading the foregoing enumeration of the powers with which the laws
of England have intrusted the King, we are at a loss to reconcile them with
the idea of a Monarchy, which, we are told, is limited. The King not only
unites in himself all the branches of the Executive power,—he not only
disposes, without controul, of the whole military power in the State,—but
he is moreover, it seems, Master of the Law itself, since he calls up, and
dismisses, at his will, the Legislative Bodies. We find him therefore, at first
sight, invested with all the prerogatives that ever were claimed by the most
absolute Monarchs; and we are at a loss to find that liberty which the En-
glish seem so confident they possess.

But the Representatives of the people still have, and that is saying
enough, they still have in their hands, now that the Constitution is <75>
fully established, the same powerful weapon which has enabled their an-
cestors to establish it. It is still from their liberality alone that the King can
obtain subsidies; and in these days, when every thing is rated by pecuniary
estimation, when gold is become the great moving spring of affairs, it may
be safely affirmed, that he who depends on the will of other men, with
regard to so important an article, is, whatever his power may be in other
respects, in a state of real dependence.

This is the case of the King of England. He has, in that capacity, and
without the grant of his people, scarcely any revenue. A few hereditary
duties on the exportation of wool, which (since the establishment of man-
ufactures) are become tacitly extinguished; a branch of the excise, which,
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under Charles the Second, was annexed to the Crown as an indemnification
for the military services it gave up, and which, under George the First, has
been fixed to seven thousand pounds; a duty of two shillings on every ton
of wine imported; the wrecks of ships of which the owners remain un-
known; whales and sturgeons thrown on the coast; swans swimming on
public rivers; and a few other feudal relics, now compose the whole appro-
priated revenue of the King, and <76> are all that remains of the ancient
inheritance of the Crown.

The King of England, therefore, has the prerogative of commanding
armies, and equipping fleets—Dbut without the concurrence of his Parlia-
ment he cannot maintain them. He can bestow places and employments—
but without his Parliament he cannot pay the salaries attending on them.
He can declare war,—but without his Parliament it is impossible for him
to carry it on. In a word, the Royal Prerogative, destitute as it is of the
power of imposing taxes, is like a vast body, which cannot of itself accom-
plish its motions; or, if you please, it is like a ship completely equipped,
but from which the Parliament can at pleasure draw off the water, and leave
it aground,—and also set it afloat again, by granting subsides.

And indeed we see, that, since the establishment of this right of the
Representatives of the People, to grant, or refuse, subsidies to the Crown,
their other privileges have been continually increasing. Though these Rep-
resentatives were not, in the beginning, admitted into Parliament but upon
the most disadvantageous terms, yet they soon found means, by joining
petitions to their money-bills, to have a share in framing those laws by
which they <77> were in future to be governed; and this method of pro-
ceeding, which at first was only tolerated by the King, they afterwards con-
verted into an express right, by declaring, under Henry the Fourth, that
they would not, thenceforward, come to any resolutions with regard to sub-
sidies, before the King had given a precise answer to their petitions.!

In subsequent times we see the Commons constantly successful, by their
exertions of the same privilege, in their endeavours to lop off the despotic

1. De Lolme refers to an incident in 1400, when the House of Commons took ad-
vantage of Henry IV’s political weakness to insist that the king respond to their petitions
before enacting any of the fiscal legislation sought by the crown.
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powers which still made a part of the regal prerogative. Whenever abuses
of power had taken place, which they were seriously determined to correct,
they made grievances and supplies, to use the expression of Sir Thomas
Wentworth, go hand in hand rogether, which always produced the redress
of them. And in general, when a bill, in consequence of its being judged
by the Commons essential to the public welfare, has been joined by them
to a money bill, it has seldom failed 70 pass in that agreeable company (a).?
<78>

(@) In mentioning the forcible use which the Commons have at times made of their
power of granting subsidies, by joining provisions of a different nature to bills that had
grants for their object, I only mean to shew the great efficiency of that power, which was
the subject of this Chapter, without pretending to say any thing as to the propriety of
the measure. The House of Lords have even found it necessary (which confirms what is
said here) to form, as it were, a confederacy among themselves, for the security of their
Legislative authority, against the unbounded use which the Commons might make of
their power of taxation; and it has been made a standing order of their House, to reject
any bill whatsoever to which a money-bill has been zacked. [[The Lords resisted the
House of Commons’ efforts to extend its control over fiscal legislation at several points
during the reign of Charles IT (1660-85). The main dispute over “tacking” bills occurred
in 1678.]]

2. De Lolme likely refers to comments made by Wentworth soon after his 1632 ap-
pointment as lord deputy of Ireland, when he linked “grievances and supplies” in his
response to a petition of grievances received from leading Catholic peers and gentry in

Ireland.
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The same Subject continued.

But this force of the prerogative of the Commons, and the facility with
which it may be exerted, however necessary they may have been for the first
establishment of the Constitution, might prove too considerable at present,
when it is requisite only to support it. There might be the danger, that, if
the Parliament should ever exert their privilege to its full extent, the Prince,
reduced to despair, might resort to fatal extremities; or that the Constitu-
tion, which subsists only by virtue of its equilibrium, might in the end be
subverted.

Indeed this is a case which the prudence of Parliament has foreseen.
They have, in this respect, imposed laws upon themselves; and without
touching their prerogative itself, they <79> have moderated the exercise of
it. A custom has for a long time prevailed, at the beginning of every reign,
and in the kind of overflowing of affection which takes place between a
King and his first Parliament, to grant the King a revenue for his life; a
provision which, with respect to the great exertions of his power, does not
abridge the influence of the Commons, but yet puts him in a condition to
support the dignity of the Crown, and affords him, who is the first Mag-
istrate in the Nation, that independence which the laws insure also to those
Magistrates who are particularly intrusted with the administration of
Justice ().

(@) The twelve Judges.—Their commissions, which in former times were often given
them durante bene placito, now must always “be made quamdiu se bene gesserint, and their
salaries ascertained; but upon an address of both Houses it may be lawful to remove

them.”—Stat. 13. Will. III. c. 2. [[The 1701 Act of Settlement provided the judges of the
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This conduct of the Parliament provides an admirable remedy for the
accidental disorders of the State. For though, by the wise distribution of
the powers of Government, great <80> usurpations are become in a man-
ner impracticable, nevertheless it is impossible but that, in consequence of
the continual, though silent efforts of the Executive power to extend itself,
abuses will at length slide in. But here the powers, wisely kept in reserve by
the Parliament, afford the means of remedying them. At the end of each
reign, the civil list, and consequently that kind of independence which it
procured, are at an end. The successor finds a Throne, a Sceptre, and a
Crown; but he finds neither power, nor even dignity; and before a real pos-
session of all these things is given him, the Parliament have it in their power
to take a thorough review of the State, as well as correct the several abuses
that may have crept in during the preceding reign; and thus the Consti-
tution may be brought back to its first principles.

England, therefore, by this means, enjoys one very great advantage, one
that all free States have sought to procure for themselves; I mean that of a
periodical reformation. But the expedients which Legislators have con-
trived for this purpose in other Countries, have always, when attempted to
be carried into practice, been found to be productive of very disadvanta-
geous consequences. Those laws which were <81> made in Rome, to restore
that equality which is the essence of a Democratical Government, were
always found impracticable:' the attempt alone endangered the overthrow
of the Republic; and the expedient which the Florentines called ripigliar il
stato,* proved nowise happier in its consequences. This was because all

central courts of Westminster Hall with increased security of tenure and thereby
strengthened the independence of the judiciary. Whereas earlier judges served “at the
pleasure” of the crown, judges now held their positions “for so long as they shall well
conduct themselves.”]] In the first year of the reign of his present Majesty, it has been
moreover enacted, that the commissions of the Judges shall continue in force, notwith-
standing the demise of the King; which has prevented their being dependent, with regard
to their continuation in office, on the heir apparent. [[De Lolme refers to the statute of
1760, enacted by the first Parliament of George I11, that preserved the judges’ tenure in
office following the death of the monarch who first appointed the judges.]]

1. Republican Rome had frequently enacted sumptuary laws, limiting private con-
sumption and expenditures, in the contentious effort to preserve equality among the
citizens.

2. “To recover the state.”
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those different remedies were destroyed beforehand, by the very evils they
were meant to cure; and the greater the abuses were, the more impossible
it was to correct them.

But the means of reformation which the Parliament of England has
taken care to reserve to itself, is the more effectual, as it goes less directly to
its end. It does not oppose the usurpations of prerogative, as it were, in
front—it does not encounter it in the middle of its career, and in the fullest
flight of its exertion: but it goes in search of it to its source, and to the
principle of its action. It does not endeavour forcibly to overthrow it; it
only enervates its springs.

What increases still more the mildness of the operation, is, that it is
only to be applied to the usurpations themselves, and passes by, what would
be far more formidable to encounter, the obstinacy and pride of the
usurpers. <82>

Every thing is transacted with a new Sovereign, who, till then, has had
no share in public affairs, and has taken no step which he may conceive
himself bound in honour to support. In fine, they do not wrest from him
what the good of the State requires he should give up: he himself makes
the sacrifice.

The truth of all these observations is remarkably confirmed by the events
that followed the reign of the two last Henries. Every barrier that protected
the People against the excursions of Power had been broke through. The
Parliament, in their terror, had even enacted that proclamations, thatis the
will of the King, should have the force of laws (#): the Constitution seemed
really undone. Yet, on the first opportunity afforded by a new reign, liberty
began to make again its appearance (#). And when the Nation, at length
recovered from its long supineness, had, at the accession of Charles the

(@) Stat. 31 Hen. VIIL. chap. 8. [[The legislation was enacted in 1539 and empowered
the crown to issue proclamations that had the legal force of acts of Parliamentand made
it treasonous to disobey such edicts.]]

(6) The laws concerning Treason, passed under Henry the Eighth, which Judge
Blackstone calls “an amazing heap of wild and new-fangled treasons,” were, together
with the statute just mentioned, repealed in the beginning of the reign of Edward VI.
[[Blackstone, Commentaries on the Laws of England, 4:424. The legislation repealing
many of the treason laws introduced under Henry VIII was enacted by the first Parlia-
ment of Edward VI in 1547.]]
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First, another opportunity of a change of Sovereign, that enormous mass
<83> of abuses, which had been accumulating, or gaining strength, during
five successive reigns, was removed, and the ancient laws were restored.

To which add, that this second reformation, which was so extensive in
its effects, and might be called a new creation of the Constitution, was
accomplished without producing the least convulsion. Charles the First, in
the same manner as Edward had done in former times (), assented to every
regulation that was passed; and whatever reluctance he might at first man-
ifest, yet the Act called zhe Petition of Right (as well as the Bill which af-
terwards completed the work) received the Royal Sanction without
bloodshed.?

It is true, great misfortunes followed; but they were the effects of par-
ticular circumstances. During the time which preceded the reign of the
Tudors, the nature and extent of regal authority having never been accu-
rately defined, the exorbitant power of the Princes of that House had grad-
ually introduced political prejudices of even an extrava-<84>gant kind:
those prejudices, having had a hundred and fifty years to take root, could
not be shaken off but by a kind of general convulsion; the agitation con-
tinued after the action, and was carried to excess by the religious quarrels
which arose at that time.

(@) Or, which is equally in point, the Duke of Somerset his uncle, who was the Regent
of the Kingdom, under the name of Protector. [[Edward VI ascended the throne at the
age of nine. In response, the Privy Council appointed the Duke of Somerset, Edward’s
uncle, to the position of Protector of the Realm.]]

3. The 1628 Petition of Right set out the violations of right created by the crown’s
practice of using prerogative powers to raise funds in the absence of parliamentary tax-
ation. De Lolme’s emphasis on the ease with which the measure was adopted by Parlia-
ment and accepted by the crown gives little acknowledgment of the political clashes
between Charles I and the House of Commons at the opening of his reign.
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New Restrictions.

The Commons, however, have not intirely relied on the advantages of the
great prerogative with which the Constitution has intrusted them.

Though this prerogative is, in a manner, out of danger of an immediate
attack, they have nevertheless shewn at all times the greatest jealousy on its
account. They never suffer, as we have observed before, a money-bill to
begin any where but with themselves; and any alteration that may be made
in it, in the other House, is sure to be rejected. If the Commons had not
most strictly reserved to themselves the exercise of a prerogative on which
their very existence depends, the <85> whole might at length have slidden
into that other body which they might have suffered to share in it equally
with them. If any other persons besides the Representatives of the People,
had had a right to make an offer of the produce of the labour of the people,
the executive Power would soon have forgot, that it only exists for the ad-
vantage of the public (). <86>

(@) As the Crown has the undisputed prerogative of assenting to, and dissenting from,
what bills it thinks proper, as well as of convening, proroguing, and dissolving, the Par-
liament, whenever it pleases, the latter have no assurance of having a regard paid to their
Bills, or even of being allowed to assemble, but what may result from the need the Crown
stands in of their assistance: the danger, in that respect, is even greater for the Commons
than for the Lords, who enjoy a dignity which is hereditary, as well as inherent to their
persons, and form a permanent Body in the State; whereas the Commons completely
vanish, whenever a dissolution takes place: there is, therefore, no exaggeration in what
has been said above, that their very being depends on their power of granting subsidies
to the Crown.

Moved by these considerations, and no doubt by a sense of their duty towards their
Constituents, to whom this right of taxation originally belongs, the House of Commons
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Besides, though this prerogative has of itself, we may say, an irresis-
tible efficiency, the Parliament has neglected nothing that may increase
it, or at least the facility of its exercise; and though they have allowed the
general prerogatives of the Sovereign to remain undisputed, they have in
several cases endeavoured to restrain the use he might make of them, by
entering with him into divers express and solemn conventions for that
purpose ().

Thus, the King is indisputably invested with the exclusive right of as-
sembling Parliaments: <87> yet he must assemble one, at least once in three
years; and this obligation on the King, which was, we find, insisted upon
by the People in very early times, has been since confirmed by a act passed
in the sixteenth year of the reign of Charles the Second.!

Moreover, as the most fatal consequences might ensue, if laws which
might most materially affect publicliberty, could be enacted in Parliaments
abruptly and imperfectly summoned, it has been established that the Writs
for assembling a Parliament must be issued forty days at least before the
first meeting of it. Upon the same principle it has also been enacted, that
the King cannot abridge the term he has once fixed for a prorogation,
except in the two following cases, viz. of a rebellion, or of imminent dan-

have at all times been very careful lest precedents should be established, which might, in
the most distant manner, tend to weaken that right. Hence the warmth, I might say the
resentment, with which they have always rejected even the amendments proposed by the
Lords in their Money Bills. The Lords however have not given up their pretension to
make such amendments; and it is only by the vigilance and constant predetermination
of the Commons to reject all alteration whatever made in their Money Bills, without
even examining them, that this pretension of the Lords is reduced to be an useless, and
only dormant, claim. The first instance of a misunderstanding between the two Houses,
on that account, was in the year 1671: and the reader may see at length, in Vol. I. of the
Debates of the House of Commons, the reasons that were at that time alledged on both
sides. [[For these political clashes, see above, book 1, chapter 6, p. 66, note a.]]

(@) Laws made to bind such Powers in a State, as have no superior power by which
they may be legally compelled to the execution of them (for instance, the Crown, as
circumstanced in England) are nothing more than general conventions, or treaties, made
with the Body of the People.

1. De Lolme refers to a statute of 1664, which modified the earlier Triennial Act of
1641 and required the king to summon Parliament at least every three years.
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ger of a foreign invasion; in both which cases a fourteen days notice must
be given (a).

Again, the King is the head of the Church; but he can neither alter the
established religion, or call individuals to an account for their religious
opinions (#). He cannot even <88> profess the religion which the Legis-
lature has particularly forbidden; and the Prince who should profess it, is
declared incapable of inberiting, possessing, or enjoying, the Crown of these
Kingdoms (c).

The King is the first Magistrate; but he can make no change in the max-
ims and forms consecrated by law or custom: he cannot even influence, in
any case whatever, the decision of causes between subject and subject; and
James the First, assisting at the Trial of a cause, was reminded by the Judge,
that he could deliver no opinion ().? Lastly, though crimes are prosecuted

(@) Stat. 30 Geo. II. c. 25. [[The statute—“An Act of the better ordering of the Mi-
litia”—was enacted in 1757. De Lolme refers to provisions contained in section 46 of the
act.]]

(6) The Convocation, or assembly of the Clergy, of which the King is the head, can
only regulate such affairs as are merely ecclesiastical; they cannot touch the Laws, Cus-
toms, and Statutes, of the Kingdom.—Stat. 25 Hen. VIIL. c. 19. [[De Lolme refers to
the 1534 “Act for the Submission of the clergy to the King’s Majesty,” which was one of
the series of Henrician statutes that helped secure the separation of the church and clergy
in England from the Roman Catholic Church and the constitutional supremacy of the
monarch over the Anglican Church.]]

(¢) 1 Will. and M. Stat. 2. c. 2. [[De Lolme refers to the 1688/89 Bill of Rights that
specifically excluded a Roman Catholic, or anyone married to a Roman Catholic, from
occupying the throne.]]

(d) These principles have since been made an express article of an Act of Parliament;
the same which abolished the Star Chamber. “Be it likewise declared and enacted, by the
authority of this present Parliament, That neither his Majesty, nor his Privy Council,
have, or ought to have any jurisdiction, power, or authority, to examine or draw into
question, determine, or dispose of the lands, tenements, goods, or chattels, of any of
the subjects of this Kingdom.”—Stat. A. 16. ch. i. cap. 10. § 10. [[De Lolme refers
(though his citation is incorrect) to the 1641 legislation that limited the legal authority
of the king’s Privy Council and abolished the court of Star Chamber and other courts
associated with the king’s prerogative power.]]

2. De Lolme likely refers to a celebrated incident of 1607, posthumously reported in
the Twelfth Part of the Reports of Sir Edward Coke (1656), when Coke, then chief justice
of the Court of Common Pleas, informed James I “that the King in his own person
cannot adjudge any case betwixt party and party. . . . but this ought to be determined
and adjudged in some Court of Justice, according to the Law and Custom of England”
(The Selected Writings of Sir Edward Coke, ed. Steve Sheppard, 3 vols. [Indianapolis:
Liberty Fund, 2003], 1:479).
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in his name, he cannot refuse to lend it to any particular persons who have
complaints to prefer. <89>

The King has the privilege of coining money; but he cannot alter the
standard.

The King has the power of pardoning offenders; but he cannot exempt
them from making a compensation to the parties injured. It is even estab-
lished by law, that, in a case of murder, the widow, or next heir, shall have
a right to prosecute the murderer; and the King’s pardon, whether it pre-
ceded the Sentence passed in consequence of such prosecution, or whether
it be granted after it, cannot have any effect (2).

The King has the military power; but still with respect to this, he is not
absolute. It is true, in regard to the sea-forces, as there is in them this very
great advantage, that they cannot be turned against the liberty of the Na-
tion, at the same time that they are the surest bulwark of the island, the
King may keep them as he thinks proper; and in this respect he lies only
under the general restraint of applying to Parliament for obtaining the
means of doing it. But in regard to land forces, as they may become an
immediate <90 > weapon in the hands of Power, for throwing down all the
barriers of public liberty, the King cannot raise them without the consent
of Parliament. The guards of Charles the Second were declared anti-
constitutional (4); and James’s army was one of the causes of his being at
length dethroned (c).?

In these times however, when it is become a custom with Princes to keep
those numerous armies which serve as a pretext and means of oppressing

(@) The method of prosecution mentioned here, is called an Appeal; it must be sued
within a year and a day after the completion of the crime. [[The appeal of murder was
one of several (largely obsolete) forms of criminal prosecution in which a private party,
as opposed to the state represented by the crown, initiated the proceeding. Since in these
cases the king did not prosecute the offense, the power of royal pardon could not be
exercised.]]

(b) He had carried them to the number of four thousand Men.

(¢) A new sanction has been given to the above restriction, in the sixth Article of the
Bill of Rights: “A standing army, without the consent of Parliament, is against law.”

3. The size of the king’s army during periods of war and the existence of a standing
army during periods of peace were frequent objects of political controversy during the
reigns of Charles II (1660-85) and James II (1685—88). The “anti-constitutional” nature
of Charles II’s guards may refer to grievances sent by the House of Commons to the
king in 1673 and 1674, protesting Charles’s army policies.
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the People, a State that would maintain its independence, is obliged, in
great measure, to do the same. The Parliament has therefore thoughtproper
to establish a standing body of troops, which amounts to about thirty thou-
sand Men, of which the King has the command.

But this army is only established for one year; at the end of that term,
it is (unless re-established) to be 7pso facto disbanded; and as the question
which then lies before Parlia-<91>ment, is not, whether the army shal/ be
dissolved, but whether it shall be established anew, as if it had never existed,
any one of the three branches of the Legislature may, by its dissent, hinder
its continuance.

Besides, the funds for the payment of this body of troops, are to be raised
by taxes that never are established for more than one year (2); and it be-
comes likewise necessary, at the end of this term, again to establish them
(6). In a word, this instrument of defence, which the circumstances of
modern times have caused to be judged necessary, being capable, on the
other hand, of being applied to the most dangerous purposes, has been
joined to the State by only a slender thread, the knot of which may be
slipped, on the first appearance of danger (¢). <92>

(a) The land-tax, and malt tax.

(b) Itisalso necessary that the Parliament, when they renew the Act called the Muziny
Act, should authorise the different Courts Martial to punish military offences, and de-
sertion. It can therefore refuse the King even the necessary power of military discipline.

(¢) To these laws, or rather conventions, between King and People, I shall add here
the Oath which the King takes at his Coronation; a compact which, if it cannot have
the same precision as the laws we have related above, yet in a manner comprehends them
all, and has the farther advantage of being declared with more solemnity.

The archbishop or bishop shall say, Will you solemnly promise and swear to gov-
ern the people of this Kingdom of England, and the dominions thereto belonging,
according to the Statutes in Parliament agreed on, and the laws and customs of
the same?— The king or queen shall say, 1 solemnly promise so to do.

Archbishop or bishop. Will you to your power cause law and justice, in mercy,
to be executed in all your judgments?—King or queen. 1 will.

Archbishop or bishop. Will you to the utmost of your power maintain the laws
of God, the true profession of the gospel, and the protestant reformed religion
established by the law? And will you preserve unto the bishops and clergy of this
realm, and to the churches committed to their charge, all such rightsand privileges
as by law do or shall appertain unto them, or any of them?—King or queen. All
this I promise to do.

After this the king or queen, laying his or her hand upon the holy gospels, shall say,
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But these laws which limit the King’s authority, would not, of them-
selves, have been sufficient. As they are, after all, only intellectual barriers,
which it is possible that the King might not at all times respect, as the check
which the Commons have on his proceedings, by a refusal of subsidies,
affects too much the whole State, to be exerted on every particular abuse
of his power; and lastly, as <93> even this means might in some degree be
eluded, either by breaking the promises which have procured subsidies, or
by applying them to uses different from those for which they were ap-
pointed, the Constitution has besides supplied the Commons with a means
of immediate opposition to the misconduct of Government, by giving
them a right to impeach the Ministers.

It is true, the King himself cannot be arraigned before Judges; because,
if there were any that could pass sentence upon him, it would be they, and
not he, who must finally possess the executive power: but, on the other
hand, the King cannot act without Ministers; it is therefore those Minis-
ters, that is, those indispensable instruments, whom they attack.

If, for example, the public money has been employed in a manner con-
trary to the declared intention of those who granted it, an impeachment
may be brought against those who had the management of it. If any abuse
of power is committed, or in general any thing done contrary to the public
weal, they prosecute those who have been either the instruments, or the
advisers of the measure (). <94>

But who shall be the Judges to decide in such a cause? What Tribunal
will flatter itself, that it can give an impartial decision, when it shall see,

The things which I have here before promised I will perform and keep: so help
me God. And then shall kiss the book. [[De Lolme quotes the revised form of the
Coronation Oath adopted by statute for the accession of Queen Mary and King
William 1T in 1688/89.]]

(@) It was upon these principles that the Commons, in the beginning of this century,
impeached the Earl of Oxford, who had advised the Treaty of Partition, and the Lord
Chancellor Somers, who had affixed the great-seal to it. [[Admiral Edward Russell, the
Earl of Orford, and Lord Chancellor Sir John Somers were impeached in 1701 as part
of the political attack on the Partition Treaties of 1698 and 1700, which had been secretly
negotiated by Britain, France, and the United Provinces. (De Lolme’s note mistakenly
identifies “the Earl of Oxford” for “the Earl of Orford.” Robert Harley, the Earl of
Oxford, was impeached in 1717, in a proceeding that did not concern the Partition
Treaty.)]]
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appearing at its bar, the Government itself as the accused, and the Rep-
resentatives of the People, as the accusers?

It is before the House of Peers that the Law has directed the Commons
to carry their accusation; that is, before Judges whose dignity, on the one
hand, renders them independent, and who, on the other, have a great hon-
our to support in that awful function where they have all the Nation for
spectators of their conduct.

When the impeachment is brought to the Lords, they commonly order
the person accused to be imprisoned. On the day appointed, the Deputies
of the House of Commons, with the person impeached, make their ap-
pearance: the impeachment is read in his presence; Counsel are allowed
him, as well as time, to prepare for his defence; and at the expiration of this
term, the trial goes on from day to day, with open doors, and every thing
is communicated in print to the public. <95>

But whatever advantage the law grants to the person impeached for his
justification, it is from the intrinsic merits of his conduct that he must draw
his arguments and proofs. It would be of no service to him, in order to
justify a criminal conduct, to alledge the commands of the Sovereign; or,
pleading guilty with respect to the measures imputed to him, to produce
the Royal pardon (a). It is against the Administration itself that the im-
peachment is carried on; it should therefore by no <96> means interfere:
the King can neither stop nor suspend its course, but is forced to behold,
as an inactive spectator, the discovery of the share which he may himself

(@) This point in ancient times was far from being clearly settled. In the year 1678,
the Commons having impeached the Earl of Danby, he pleaded the King’s pardon in
bar to that impeachment: great altercations ensued on that subject, which were termi-
nated by the dissolution of that Parliament. It has been since enacted, (Stat. 12 and 13
W.IIL c. 2) “thatno pardon under the great-seal can be pleaded in bar to an impeachment
by the House