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UNCONSTITUTIONALITY OF SLAVERY.
:PART

SECOND.

CHAPTER
THE

DEFINITION

XIV.
OF LAW.

IT has been alleged, by way of objection to the definition of
law given in chapter first, that under it the law would be uncertain, and government impracticable. Directly the opposite of both
these allegations is true. Let us see.
1. Natural law, so far from being uncertain, when compared
with statutory and constitutional law, is the only thing that gives
any certainty at all to a very large portion of our statutory and
constitutional law. The reason is this. The words, in which
statutes and constitutions are written, are susceptible of so many
different meanings,-meanings
widely different from, often directly opposite to, each other, in their bearing upon men's rights,
-that, unless there were some rule of interpretation for determining which of these various and opposite meanings are the true
ones, there could be no certainty at all as to the meaning of the
statutes and constitutions themselves. Judges could make almost
anything they should please out of them. Hence the necessity
of a rule of interpretation. And this rule is, that the language of
statutes and constitutions shall he construed, as nearly as possible,
consistently with natural laio,
The rule assumes, what is true, tbat natural law is n thing
certain in itself; also that it is capable of being learned.
It
assumes, furthermore, that it actually is understood by the legislators and judges who make and interpret the written law. Of
necessity, therefore, it assumes further, that they (the legislators
and judges) are incompetent to make and interpret the writte1llaw,
unlese they previously understand the natural law applicable to tbe
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same subject.
It also assumes that the people must understand
the natural law, before they can understand the written law.
It is a principle perfectly familiar to lawyers, and one that must
be perfectly obvious to every other man that will reflect a moment,
that, as Ii general rule, no one can know what the written law is,
until he knows what it ought to he; that men are liable to be
constantly misled by the various and conflicting senses of the
same words, unless they perceive the true legal sense in which
the words ought to be taken. And this true legal sense is the
sense that is most nearly consistent with natural law of any that
the words can be made to bear, consistently with the laws of language, and appropriately to the subjects to which they are applied.
Though the words contain the law, the words themselves are
110t the law. Were the words themselves the law, each single
written law would be liable to embrace many different laws, to
wit, as many different laws as there were different senses, and
different combinations of senses, in which each and all the words
were capable of being taken.
'fake, for example, the Constitution of the United States.
By
adopting one or another sense of the single word "free," the
whole instrument is changed.
Yet. the word free is capable of
some ten or twenty different senses.
So that, by changing the
sense of that single word, some ten or twenty different constitutions could be made out of. the same written instrument.
But
there are, we will suppose, a thousand other words in the constitution, each of which is capable of from two to ten different senses.
So that, by changing the sense of only a single word ut a time,
several thousands of different constitutions would be made.
But
this is not aU. Variations could also be made by changing the
senses of two or more words at a time, and these variations could
be run through all the changes and combinations of senses that
these thousand words are capable of. We see, then, that it is no
more than a literal truth, that out of that single instrument, as it
now stands, without altering the location of a single word, might
be formed, by consiruction and interpretation, more different constitutions than figures can well estimate.
But each written law, in order to be a law, must be taken only
III some one definite and distinct sense;
and that definite and distinct sense must be selected from the almost infinite variety of
lenses which its words are capable of. How is this selection to
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be made 1 It can be only by the aid of that perception of natural
law, or natural justice, which men naturally possess.
Such, then, is 'the comparative certainty of the natural and the
written law. Nearly all the certainty there is in the latter, so far
as it relates to principles, is based upon, and derived from, the
still greater certainty of the former. In fact, nearly all the uncertainty of the laws under which we live,-which are a mixture of
natural and written laws,-arises
from the difficulty of construing,
or, rather, from the facility of misconstruing, the written law.
While natural law has nearly or quite the same certainty as
mathematics. On this point, Sir William Jones, one of the most
learned judges that have ever lived, learned in Asiatic as well as
European law, says,-and
the fact should be kept forever in
mind, as one of the most important of all truths :-" It is pleasing
to remark the Similarity, or, rather, the identity of those conclusions which pure, unbiassed reason, in all ages and nations, seldom
fails to draw, in such juridical inquiries as are not fettered and
manacled hy positive institutions."*
In short, the simple fact that
the written law must be interpreted by the natural, is, of itself,
a sufficient confession of the superior certainty of the latter.
The written law, then, even where it can be construed consistently with the natural, introduces labor and obscurity, instead
of shutting them out. And this must always be the case, because
words do not create ideas, but only recall them; and the same word
may recall many different ideas. For this reason, nearly all
abstract principles can be seen by the single mind more clearly
than they can be expressed hy words to another. This is owing to
the imperfection of language, and the different senses, meanings,
and shades of meaning, which different individuals attach to the
same words, in the same circumstances.t
Where the written law cannot be construed consistently with
the natural, there is no reason why 't should ever be enacted at
all. It may, indeed, be sufficiently plain and certain to be easily
understood; but its certainty ani plainness are but a poor compen.. Jones on Ballments, 133.
t Kent, describing the difficulty of construing the written law, says:"Such is the imperfection of language, and the want of technical skill in the
makers of the law, that statutes often give occasion to the most perplexing and
distressing doubts and discussions, arising from the ambiguity that attends them.
It requires great experience, as well as the command of a perspicuous diction, to
frame a law in such clear and precise terms, as to secure it from ambiguou.
upreasioDS. and from all doubts and criticisms upon its meaning." -KerJ. 460.
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sation for its injustice. Doubtless a law forbidding men to drink
water, on pain of death, might be made so intelligible as to cut off
all discussion as to its meaning; but would the intelligibleness of
such a law be any equivalent for the right to drink water? The
principle is the same in regard to all unjust laws. Few persons
could reasonably feel compensated for the arbitrary destruction of
their rights, by having the order for their destruction made known
beforehand, in terms so distinct and unequivocal as to admit of
neither mistake nor evasion. Yet this is all the compensation
that such laws offer.
Whether, therefore, written laws correspond with, or differ from,
the natural, they are to be condemned. In the first case, they are
useless repetitions, introducing labor and obscurity. In the latter
case, they are positive violations of men's rights.
There would be substantially the same reason in enacting
mathematics by statute, that there is in enacting natural law.
'Whenever the natural law is sufficiently certain to all men's
minds to justify its being enacted, it is sufficiently certain to need
no enactment. On the other hand, until it be thus certain, there
is danger of doing injustice by enacting it; it should, therefore, be
left open to be discussed by anybody who may be disposed to
question it, and to be judged of by the proper tribunal, the judiciary.'*'
It is not necessary that legislators should enact natural law in
order that it may be known to the people, because that would be
presuming that the legislators already understand it better than the
people,-a fact of which I am not aware that they have ever heretofore given any very satisfactory evidence. The same sources of
knowledge on the subject, are open to the people, that are open to
the legislators, and the people must be presumed to know it as
well as they.t

* This condemnation of written laws must, of course, be understood as IIpplyin;!
only to cases where principles and rights are involved, and not as condemning any
governmental arrangements, or instrumentalities, that are consistent with natural
right, and which must be agreed upon for the purpose of carrying natural law into
effect. These things may be varied, as expediency may dictate, so only that they
be a,llowed to infringe no principle of justice. And they must, of course, be written, because they do not exist as fixed principles, or laws in nature.
t The objections made to natural law, on the ground of obscurity, are wholly
unfounded. It is true, it must be learned, like any other science, but it is equally
true, that it is very easily learned. Although as iIIimitahle in Its applications as
the infinite relations of men to each other, it is, nevertheless, made up of simple
elementary principles, of the truth and justice of which every ordinary mind hu
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2. But it is said further, that government is not practicable under
this theory of natural law. If by this is meant only that government cannot have the same arbitrary and undisputed supremacy
over men's rights, as under other systems-the
same absolute
an almost intuitive perception. It is the science of justice,-and
almost all men
have the same perceptions of what constitutes justice, or of what justice requires,
when they understand alike the facts from which their inferences are to be drawn.
Men living in contact with each other, and having intercourse together, cannot
afJoid learning natural law, to a very great extent, even if they would. The dealings of men with men, their separate possessions, and their individual wants, are
continually forcing upon their minds the questions, - Is this act just 7 or is it unjust 7 Is this thing mine 7 or is it his 7 Ami these are questions of natural law;
questions, which, in regard to the great mass of cases, are answered alike by the
human mind everywhere.
Children learn many principles of natural law at a very early age. For example:
they learn that when one child has picked up an apple or a flower, it is his,
and that his nssociates must not take it from him al(l\inst his will. They also
learn that if he voluntarily exchange his npple or flower with a playmate, for some
other article of desire, he has thereby surrendered his fight to it, and must not
reclaim it. These are fundamental principles of natural law, which gcrern most
of the greatest interests of individuals and society; yet, children learn them earlier
than they learn that three and three are six, or five and five, ten. Talk of enacting
natural law by statute, that it may be known I It would hardly be extravagant to
say, that, in nine cases in ten, men learn it before they have learned the language
by which we describe it. Nevertheless, numerous treatises are written on it, as on
other sciences. The decisions of courts, containing their opinions upon the almost
endless variety of cases that have come before them, are reported; and these
reports are condensed, codified, and digested, so as to give, in a small compass, the
facts, and the opinions of the courts as to the law resulting from them. And these
treatises, codes, and digests are open to be read of all men. And a man has the
same excuse for being ignorant of arithmetic, or any other science, that he has for
being ignorant of natural law. He can learn it as well, if he will, without its
being enacted, as he could if it were.
If our governments would but themselves adhere to natural law, there would be
little occasion to complain of the ignorance of the people in regard to it. The popular ignorance of law is attributable mainly to the innovations that have been
made upon natural law by legislation; whereby our system has become an Incongruous mixture of natural and statute law, with no uniform principle pervading it.
To learn such a system,-ifsystem
it can be called, and if learned it can be,-is a
matter of very similar difficulty to what it would be to learn a system of mathematics, which should consist of the mathematics of nature, interspersed with sucb
other mathematics as migh\ be created hy legislation, in violation of all the natural
principles of numbers and quantities.
But whether the difficulties of learning natural law be greater or less than here
represented, they exist in the nature of things, and cannot be removed. Legislation,
instead of removing, only increases them. Thi, it does by Innomtlng' upon natural
truths and principles, and introducing jargon and contradiction, in the place of
order, analogy, conslstency, and uniformity.
Further than this; legislation does not eren profess to remove the OOlCUrity
natural law. That Is no part of Its object. It only professes to substitute _.

or
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authority to do injustice, or to maintain justice, at its pleasurethe allegation is of course true; and it is precisely that, that constitutes the merits of the system. But if anything more than
that is meant, it is untrue. The theory presents no obstacle to
the use of all just means for the maintenance of justice; and this
is all the power that government ought ever to have. It is all the
power that it can have, consistently with the rights of those on
whom it is to operate. To say that such a government is not
practicable, is equivalent to saying that no governments are practicable but arbitrary ones; none but those that are licensed to do
injustice, as well as to maintain justice. If these latter governments only are practicable, it is time that all men knew it, in order
that those who arc to be made victims may stand on their defence,
instead of being cheated into submission by the falsehood that.
government is their protector, and is licensed to do, and intends to
do, nothing but justice to any.
If we say it is impracticable to limit the constitutional power of
government to the maintenance of natural law, we must, to be
consistent, have done with all attempts to limit government at all
by written constitutions; for it is obviously as easy, by written
constitutions, to limit the powers of government to the maintenance
of natural law, as to give them any other limit whatever. And if
they were thus limited expressly, it would then, for the reasons
before given, be as easy, and even altogether more easy, for the
judiciary to determine what legislation was constitutional, and what
not, than it is under a constitution that should attempt to define the
powers of government arbitrarily.
thing arbitrary in the place oC natural law. Legislators generally have the sense
to see that legislation will not make natural law any clearer tban it is.
Neither is it the object oC legislation to establish the authority of natural law.
Legislators have the sense to see that tbey can add nothing to the authority of
naturnllaw, and that it will stand on its own authority, unless tbey overturn it.
The whole object of legislation, excepting that legislation which merely makes
regulations, and provides instrumentalities Corcarryins other laws into effect, is to
overturn natural law, and suhstitute for it the arbitntry will of power. In other
words, the whole object oC it is to destroy men's rights. Atlenst, such is its oul}'
effect; and its design must be inferred from its effect. Taking all the statutes in
the country, there probably is not one in a hundred,- except the auxiliary ones just
mentioned, - that does not violate natural law ; that does not invade some right or
other.
Yet, the advocates ofarhitrary legislation are continually practising the fraud ot
pretending, that unless the legislature make the laws, the lawl wiIl not be known.
'I'M whole object of the fraud is to secure to the government the authority
making lawl that never ought to be known.

or
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On what ground it can seriously be said that such a government
is impracticable. it is difficult to conceive. Protecting the rights
of all, it would naturally secure the cordial support of all, instead
of a part only. The expense of maintaining it would btl far less
than that of maintaining a different one. And it would certainly
be much more practicable to live under it. than under anv other.
Indeed. this is the only government which it is practicable to establish by the consent of all the governed; for an unjust government
must have victims. and the victims cannot be supposed to give their
consent. All governments. therefore, that profess to be founded
on the consent of the governed, and yet have authority to violate
natural laws, are necessarily frauds. It is not a supposable case,
that all. or even any very large part, of the governed, can have
agreed to them. Justice is evidently the only principle that eIJeryhody can be presumed to agree to, in the formation of government.
It is true that those appointed to administer a government
founded on natural law, might, through ignorance or corruption.
depart from the true theory of the government in pnrticular cases,
as they do under any other system; and these departures from the
system would be departures from justice. But departures from
justice would occur only through the errors of the men; such
errors as systems cannot wholly prevent; they would never, as
under other systems, be authorized by the constitution. And even
errors arising from ignorance and corruption would be much less
frequent than under other systems, because the powers of government would be much more definite and intelligible; they could
not, as under other systems, be stretched and strained by construetion, so as to afford a pretext for anything and everything that
corruption might desire to accomplish.
It is probable that, on an average, three fourths, and not unlikely nine tenths, of all the law questions that are decided in the
progress of every trial in our courts, are decided on natural principles; such questions, for instance, as those of evidence, crime,
the obligation of contracts, the burden of proof, the rights of
property, &c., &c.* If government be practicable, as we thus see
it to be, where three fourths or nine tenths of the Jaw administered

* Kent says, and truly, that .. A great proportion of the rules a~d maxims,
which constitute the immeuse code of the common law. grew into use by gradual
adoption, aud received the sanction of the courts of justice, without any legislative
act or interference. It fDa. the applicatio11of the dictate, of natural justice and
euUillated reason to particular case••" 1 Kent, 470.
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is natural, it would be equally practicable where the whole was
80.

So far from government being impracticable on principles of
natural law, it is wholly impracticable to have a government of
law, applicable to all cases, unless the great body of the law administered be natural; because it is impossible for legislation to
anticipate but a small portion of the cases that must arise in regard
to men's rights, so as to enact a law for them. In all the rases
which the legislature cannot anticipate and provide for, natural law
must prevail, or there can be no law for them, and, consequently.
- so far as those cases are concerned - no government.
"\Vhether, therefore, we regard the certainty of the law, or the
practicability of a government applicable to all cases, the preference
is incomparably in favor of natural law.
But suppose it were not so. Suppose, for the sake of the argument, that the meaning of the arbitrary commands of power were,
in the majority of cases, more easily ascertained than the principles
of natural justice; is that any proof that the former are law, and
the latter not 1 Does the comparative intelligibility of the two
determine which is to be adopted as the true definition of law? It
is very often easier to understand a lie than to ascertain a truth;
but is that any proof that falsehood is synonymous with fact 1 or
is it any reason why falsehood should be held to be fact? As
much reason would there be in saying this, as there is in saying
that the will of the supreme power of the state is law, or should
be held to be law, rather than natural justice, because it is easier
to understand the former than to ascertain the latter.
Or suppose, further, that government were impracticable, under
such a definition of law as makes law synonymous with natural
justice; would that be any argument against the definition 1 or only
against government 1
The objection to the practicability of government under such a
definition of law, assumes, Ist, that government must be sustained,
whether it administer justice or injustice; and, 2d, that its commands must be called law, whether they really are law or not.
Whereas, if justice be not law, it may certainly be questioned
whether government ought to be sustained. And to this question
all reasonable men must answer, that we receive such an abundance
of injustice from private persons, as to make it inexpedient to
maintain a government for the sole purpose of increasing the supply. But even if unjust government must be sustained, the ques-

THE DEFINITION OF LAW.

140

tion will still remain, whether its commands ought to be called
law 1 If they are not law, they should be called by their right
name, whatever it may be.
In short, the definition of law involves a question of truth or
falsehood. Natural justice either is law, or it is not. If it be law,
it is always law, and nothing inconsistent with it can ever be made
law. If it be not law, then we have no law except what is pre·
scribed by the reigning power of the state; and all idea of justice
being any part of our system of law, any further than it may be
specially prescribed, ought to be abandoned j and government
ought to acknowledge that its authority rests solely on its power
to compel submission, and that there is not necessarily any moral
obligation of obedience to its mandates.
If natural justice be not law, then all the decisions that are
made by our courts on natural principles, without being prescribed
by statute or constitution, are unauthorized, and not law. And
the decisions of this kind, as has already been supposed, comprise
probably three fourths, or more likely nine tenths, of nil the decisions given by our courts as law.*
If natural justice be law, then all statutes and constitutions
inconsistent with it are no law, and courts are bound to say so.
Courts must adopt some definition of law, and adhere to it. They
cannot make it mean the two opposite principles of justice and
injustice at once. White cannot be made white and black at the
same time, by the assertions of all the courts on the globe. Neither
can law be made two opposite things at once. It must be either
one thing or the other.
Noone doubts that there is such a principle as naturallaw; and
natural law is natural justice. If natural justice be law, natural
injustice cannot be made law, either by" the supreme power of the

* That is, these decisions are unauthorized, on the supposition that justice Is
flnt necessarily law, unless the general requirement, made upon courts by some
of our coustlunions, that they" administer right and justice," or some other requirement coutamed in them equivalent to that, be considered as arbitrarily prescribing these princrples as law, and thus authorizing the deelslons, But if these
requirements, instead of being regarded, as they doubtless ought to be, as an acknowledgment that" nght and justice" are law of themselv.es,obe considered only
us urbltrarily rrcscrihing them as law, it is at least an admission that the simple
words II right and justice " express, with legal accuracy, an infinite "ariel), of fixed,
definite, and certain principles, that are properly applicable.us laiD, 10 the relations
of man with man. But wherever a constitution makes no such requirement, the
decisions are illegal, as being made without authority, unless justice itself be law
13
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state," or by any other power; and it is a fraud to call it by that
name.
" The supreme powers of states," whether composed of majorities or minorities, have alike assumed to dignify their unjust commands with the name of law, simply for the purpose of cheating
the ignorant into submission, by impressing them with the idea
that obedience was Ii duty.
The received definition of law, viz., that it is .. a rule of civil
conduct prescribed by the supreme power of a state," had its origin
in days of ignorance and despotism. when government was founded
in force, without any acknowledgment of the natural rights of men.
Yet even in those days the principle of justice competed, as now.
with the principle of power, in giving the definition of law; for
justice was conceded to be the law in all, or very nearly all, the
cases where the will of the supreme power had not been explicitly
made known; and those cases comprised, as now, a very large
portion of all the cases adjudicated.
What a shame and reproach. nay, what an unparalleled crime
is it, that at this day, and in this countrq, where men's natural
rights are universally acknowledged. and universally acknowledged
to be inalienable, and where government is acknowledged to have
no just powers except what it derives from the consent of the governed, (who can never be supposed to consent to any invasion of
their rights, and who can be supposed to establish government only
for their protection,) a definition of law should be adhered to, that
denies all these self-evident and glorious truths, blots out all men's
natural rights. founds government on force, buries alI present
knowledge under the ignorance and tyranny of the past, and
commits the liberties of mankind to the custody of unrestrained
power!
The enactment and enforcement of unjust laws are the greatest
crimes that are committed by man against man. The crimes of
single individuals invade the rights of single individuals. Unjust
laws invade the rights of large bodies of men, often of a majority
of the whole community; and generally of that portion of community who, from ignorance and poverty. are least able to bear the
wrong. and at the same time least capable of resistance.*

*

We add the following authorities to those given in the note to chapter first, on
the true nature and definition of law: - Cicero sap, "There is a true law, a Tight
reason, conformable to nature, universal, unchangeable, eternal.
Thi.
law cannot be contradicted hy any other law, and is not liable either to derogation

* * * *
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IT being admitted that a judge can rightfully administer injustice
law, in no case, and on no pretence whatever; that he has no
right to assume an oath to do so; and that all oaths of that kind
3S

or abrogation. Neither the senate nor the people can give us any dispensation for
not oheying this universal law of justice. " " " " It is not one thing at Rome,
and another at Athens; one thing to-day, and another to-morrow j but in all times
and nations, this universal law must forever reign, eternal and imperishahle.
" •
.. " He who obeys it not, Illes from himself, and does violence to the very nature
ofman."Cicero'. Republic, Barham'. Translalion, B. 3,p. 270.
II This justice
is the very foundation of lawful government in political constitu
tions," - Same, B. 3, p, 272.
II To secure to the citizens
the benefits of an honest and happy life, is the grand
object of all political associations." - Same, B. 4, p. 283.
II There
is no employment so essentially royal as the exposition of equity,
which comprises the true meaning of all laws."-Same,
B. 6, p, 290.
II AccordlDg to the Greeks, the name of Jaw implies an equitable
distribution of
goods; according to the Romans, an equitable discrlminatiou between good and
evil. The true definition of law should, however, include both these characteristics. And this being granted as an almost self-evident proposition, the origin
of justice is to be sought in the divine law of eternal and immutable morality."Cicelo'" Treatise on the LaICs, Barham's Translation, B. I, p. 37.
"Of all the questrons which our philosophers argue, there is none which it is more
important thoroughly to understand than this,-that
man is bam for justice, and
thai lat» and equity are not a mere establishment of opinion, but an institution. of
nalure."-Same,
B. I, p, 4:;.
II Nature
hath not merely qiven us reason, but right reason, and, consequently,
that law, which is nothing else than right reason, enjoining what is good, and fur.
bidding what is enl,
II Now, if nature
hath given us law, she hath also given us justice; for, as she
has bestowed reason on all, she has equally bestowed the sense of justice on all."
-Same, B. I,p. 49.
"Nature herself is the foundation ofjustice."-Same,
B. l,p. 49.
"It is an absurd extravagance, in some philosophers, to assert that all things are
uecessarily just, which are estahllshed by the civil laws and the Institutions of the
people. Are, then, the laws of tyrants just, simply because they are laws? If the
thlftr tyranh of Athens imposed certain laws on the Athenians, and if these Athenians were delighted with these tyrannical laws, are we, therefore, bound to consider
these laws as just '! For my own part, I do not think such laws deserve any
greater estimation than that passed dunng our own interregnum, which ordained
that the dictator should he empowered to put io death witb impunity, whatever
citizens he pleased, Without heanug them in !heir own defence.
"There can be hut one essential justice which cements society, and one law
",hich establishes this justice.
This law is right reason, which is the true rule of
all commandments and prohibitions. Whoc\'er neglects this law, whether wntten
or unwntten, is necessarily unjust and wicked.
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are morally void; the question arises, whether a judge, who bas
actually sworn to support an unjust constitution, be morally bound
"But if justlce consist in submission to written laws and customs, and if, as the
Epicureans persist in affirming, everything must be measured by utility alone, he
who wishes to find an occasion of breaking such laws and customs, will be sure t"
discover it. So that Teal justice remains powerless if not supported b)" nature,
and this pretended jusuce is overturned by that very utility which they call it!
foundation."-&me,
B. I,p. 65-6.
"Ifnatnre does not ratify law, all virtues lose their sway."-Same,
B. I,p. 66.
" If the will of the people, the decrees of the senate, the adjudications of magistrates, were sufficient to establish justicc, the only question would be how to gain
sufl rages, and to wm over the votes of the majority, in order that corruption and
spoilation, and the falsification of Wills, should become lawful. But if the opinions
and suffrages of foolish men had sufficient weight to outbalance the nature of
things, might they not determine among them, that what is essentially bad and
pernicious should henceforth pas~ for good and beneficial? Or why should not a
law,able to enforce mjusuce, take the place ofequity?
Would not this same law
be able to change evil into good, and good into evil?
"As far as we are concerned, we have no other rule capable of distinguishing
between 3 good or a bad law, than our natural conscience and reason. These, however, enable us to separate justice from injustice, and to discriminate between the
honest and the scandalous. For common sense bas impressed in our minds the
first principles of things, and has given us a general acquaintance with them, by
which we connect with virtue every honorable and excellent quality, and with "Vice
all that is abominable and disgraceful.
" Now we must entirely take leave of our senses, ere we can suppose that law
and justice have no foundation in nature, and rely merely on the transient opinions ormeo."-&m.,
B. t,p. 56-7.
"Whatever is just is always the true Iaw ] nor can this true law either be originated or abrogated Ly any written enactments." - Same, B. 2, p. 83.
"As the dirme mind, or reason, is the supreme law, so it exists in the mind of
the sage, so far as it can be perfected in man. With respect to civil laws, which
differ in all ages and nations, the name of law belongs to them not so much by
right as by the favor of the people. For every law which deserves the name of
a law ought to be morally good and laudable, as we might demonstrate by the
IOUowmgarguments. It is clear, that laws were originally made for the security of
the people, for the" preservation of cities, for the peace and benefit of society.
Doubtless, the first legislators persuaded the people that they would write and publish such laws only as sbould conduce to tbe general moro.lity and happiness, if
tbey would receive and obey them. Such were tbe regulations, which heing settled and sanctioned, they justly entitled lalDs. From which, we muy reasonably
conclude, that those wllo made unjustifiable and pernicious enactments for the people, counteracted their own promises and professions, and established anything
rather than lmcs, properly so called, since it is evident that the very signification
of the word laID comprehends the essence and enUB'Yof justice and equity."Same, B. 2, p. 83-4.
".'[«rcus. If then, in the majority of nations, many pernicious and mlschierous
enactments are made, as far removed from the 13w of justice we have defined as
the mutual engagements of robbers, are we hound to call them laws 7 For as we
cannot call the recipes of ignoran! empiries, who give poisons instead of medicines,
the prescnptions of a physician, we cannot call that the true law of the people,
wbatever be its name, if it enjoins what is injurious, let the people reeeire it as
&heywill. For law is the just distinction between right and wrong, conform-
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to resign his seat 1 or whether he may rightfully retain his office,
administering justice, instead of injustice, regardless of his oath 1
able to nature, the original and principal regulator of all things, by which the law!
of men should be measured, whether they punish the guilty, or protect the lunocent.
"QuintUJI. I quite agree with you, and think that no law but that of justice
should either be proclaimed as a law, or enforced as a law.
v Mareu»,
Then you regard as nullable and voidable, the laws of Titius and
ApulclUs, because they are unjust.
"Quintus.
You may say the same of the laws of Livius.
""lfarcus.
You are right; and so much the more, since a single vote of the sen.
ate would be sufficient to abrogate them in an instant. But that law of justice
which I have explained can never be rendered obsolete or inefficacious.
"Quintus.
And, therefore, you require those laws of justice the more ardently,
because they would be durable and permanent, and would not require those perpetual alterations which all injudicious enactments demand." - Same, B. 2,
p.8:;-6.

"Long before positive laws were instituted, the moral relations of justice were
absolute and universal." - Montesquieu.
"All the tranquillity, the happiness, and security of the human race, rests on jus.
tice; on the obhgation of paring a regard to the rights of others." - Vatttl, B. 2,
chap. 12, sec. 163.
"Justice is the basis of all society."Vattet, B. I, chap. a, sec. 63.
Bacon SdYS, "There are in nature certain fountains of jusnce, whence all civil
laws are derrred but as streams." - Bacon's Tract on Unlecreal Judice.
" Let no man weakly conceive that just laws, and true pollcy, have any antipathy,
for they are like the spirits and sinews, that one moves with the other." - Bacon'«
Essay on Judicature.
"Justice is the end of government. It is the end of civil society."-Fedcralisl,
No.51.
About half our state constitutions specially require of our courts that they adrnlnister "right and justice JJ to every man.
The national constitution enumerates among its objects, the establishment of
"ju&tice," and the secunty of" liberty."
Judge Story says, "To establish justice must forever he one of the greatest ends
(If every wise government; and even in arbitrary governments it must, to a great
extent, be practised, at least in respect to private persons, as the only security
against rebellion, private vellfeance, and popular cruelty. But in a free government, it lies lit the very basis of all its institutions.
Without justice being freely,
fu\Jr, and impartially administered, neither our persons, nor our rights, nor our
property, can be protA!cted."-1 Story's Com. on Con.t., 463.
" It appears in our books, that, in many cases, the common law will control acts
of parliament, lind sometimes adjudge them to be utterly roid ; for when an act of
parliament is against common right or reason, the common law will control it, and
adjudge such act to be void." - Cok, in Bonham's case; • Coke'. Rep., part 8,
p.1I8.

Kent also, although be holds that, in England, "the Will of the legislature is
the supreme law of the land, and demands perfect obedience," yet says: "But
while we admit this eonclualcn of the Engiish law, we cannot but admire the Intrepidity and powerful sense of justice which led Lord Coke, when Chief Justice of
tbe King's bench, to declare, as he did in Doctor Bonham's case, that the common
law doth control acts of parliament, and adjudges them void when against common
right aad reason. 'The same sense of justice and freedom of opinion led Lord
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The prevalent idea is, that he ought to resign his seat; and
high authorities may be cited for this opinion. Nevertheless, the
opinion is probably erroneous; for it would seem that, however
wrong it may be to take the oath, yet the oath, when taken, being
morally void to all intents and purposes, can no more bind the
taker to resign his office, than to fulfil the oath itself.
The case appears to be this: The office is simply power, put into
n man's hands, on the condition, based upon his oath, that he will
use that power to the destruction or injury of some person's rights.
This condition, it is agreed, is void. He holds the power, then,
by the same right that he would have done if it had been put into
his hands without the condition. Now, seeing that he cannot
fulfill, and is under no obligation to fulfill, this void condition, the
question is, whether he is bound to resign the power, in order that
it may be given to some one who will fulfill the condition 1 or
whether he is bound to hold the power, not only for the purpose
of using it himself in defence of justice, but also for the purpose
of withholding it from the hands of those who, if he surrender it
to them, will use it unjustly? Is it not clear that he is bound to
retain it for both of these reasons?
Suppose A put a sword into the hands of B, on the condition
of B's taking an oath that with it he will murder C. Now, however immoral the taking of this oath may be, yet, when taken, the
oath and the condition are utterly void. They are incapable of
raising the least moral obligation, of any kind whatever, on the
part of B towards A. B then holds the sword on the same principle, and by the same right, that he would have done if it had
Chief Justice Hobart, in Day vs. SaTJage, to insist that an act of parliament,
made against natural equity, as to make a man judge in his own case, was void;
a~d induced Lord Chief Justice Holt to say, in the case of the City of London vs,
Wood, that tbe observation of Lord Coke was not extravagant, but was B very
reasonable and true ~aying."-I
Kent, 448.
II A treaty made
from an unjust and dishonest intention is nbsolutely null, nobody having a right to engage to do things contrary to the law of nature." - VaUel,
B. 2, chap. 12, sec. 161.
That definition wbich makes law to he" Brule of civil conduct, prescribed by the
supreme power of a state, commanding what its suhjects are to do, Bnd prohibiting what they are to forbear," is manifestly a false definition, inasmuch as it docs
not include the law of nations, The law of nations has never been II preserihed "
by any " ~lIpreme power," that regards the nations as its" subjects," and rules over
them as other governments rule over individuals.
Nations acknowledge no such
supreme power. The law of nations is, in reality, nothing else than the law of
nature, applicable 10 nations.
Yet it is a law which all civilized nations acknowledge, and IS all that preserves the peace of nations; and no definition of law tbal
escludes so important a portion of the law of the world, can reasonably be for •
momen t regarded as true,
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been put into his hands without any oath or condition whatever.
N,w the question is, whether B, on refusing to fulfil the condition,
is bound to retain the sword, and use it, If necessary, in defence
of C 1 or whether he is bound to return it to A, in order that A
may give it to some one who will use it for the murder of C 1
The case seems to be clear. If he were to give up the sword,
under these circumstances. knowing the use that was intended to
be made of it, and it should then be used, by some other person,
for the murder of C, he would be, on both moral and legal principles, as much accessary to the murder of C, as though he had
furnished the -sword for that specific purpose, under any other circumstances whatever.
Suppose A and B come to C with money; which they have
etolen from D, and intrust it to him, on condition of his taking an
oath to restore it to them when they shall call for it. Of course,
C ought not to take such an oath in order to get possession of the
money; yet, if he have taken the oath, and received the money,
his duty, on both moral and legal principles, is then the same as
though he had received it without any oath or condition; because
the oath and condition are both morally and legally void. And if
he were to restore the money to A and B, instead of restoring it
to D, the true owner, he would make himself their accomplice in
the theft-a
receiver of stolen goods. It is his duty t~ restore it
to D.
Suppose A and B come to C, with a captive, D, whom they
have seized with the intention of reducing him to slavery; and
should leave him in the custody of C, on condition of C's taking
an oath that he will restore him to them again. Now, although it
is wrong for C to take such an oath for the purpose of getting the
custody of D, even with a view to set him free, yet, if he have
taken it, it is void, and his duty then is, not to give D up to his
captors, but to set him at liberty - else he will be an accomplice
in the crime of enslaving him.
The principle. in all these cases, appears to be precisely similar
to that in the case of a judge, who has sworn to support an unjust
constitution. He is intrusted with certain power over the rights
of men, on condition of his taking an oath that he will use the
power for the violation of those rights. It would seem that there
can hardly be a question, on either moral or legal principles, that
this power, which he has received on the condition that he shall
use it for the destruction of men's rights, he is bound to retain and
use for their defence.
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If there be !lny difference of principle in these several cases, 1
should like much to see it pointed out. There probably is none.
And if there be none, the principle that would induce a judge to
resign his power; is only a specimen of the honor that is said to
prevail among thieves; it is no part of the morality that should
govern men claiming to be just towards all mankind. It is indeed
but a poor specimen even of the honor of thieves, for that honor,
I think, only forbids the exposure of one's accomplices, and the
seizure, for one's own use, of more than his agreed share of the
spoils; it hardly forbids the restoration of stolen property to its
rightful owners.
As long as the dogma is sustained that a judge is morally bound
either to fulfil his oath to support an unjust constitution, or to surrender the power that has been entrusted to him for that purpose.
so long those, who wish to establish such constitutions, will be
encouraged to do so; because they will know that they can always
find creatures enough, who will accept the office for its honors and
emoluments, and will then execute it, if they must, rather than
surrender them. But let the principle be established that such
oaths are void, and that the power conferred is therefore held on
the same grounds as though the oath had not been taken at all,
and ono security, at least, for the execution of unjust constitutions
is taken away. and the inducement to establish them is consequently
weakened.
Judges and other public officers habitually appeal to the pretended obligation of their oaths, when about to perform some act
of iniquity, for which they can find no other apology, and for
which they feel obliged to offer some apology. Hence the importance of the doctrine here maintained, if it be true.
Perhaps it will be said that a judge has no right to set up hi~
own notions of the validity of a statute, or constitution, against
the opinions of those who enact or establish it j that he is bound
to suppose that they consider the statute or constitution entirely
just, whutever may be his own opinion of it; and that he is therefore bound to yield his opinion to theirs, or to resign his seat.
But this is only saying that, though appointed judge, he has no
right to be judge. It is the prerogative of a judge to decide everything that is involved in the question of law, or no law. His own
mind alone is the arbiter. To say that it is not, is to say that he
is not judge. He may err, like other men. Those who appoint
him, take the risk of his errors. He is bound only by his own
convictions.
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But there is no reason in presuming that legislators, or constitution makers, when they violate natural law, do it in the belief that
they are conforming to it. Everybody is presumed to know the
law, especially natural law. And legislators must be presumed
to know it, as well as other men; and if they violate it, (which
question the judge must decide,) they, like other men, must be
presumed to have done it intentionally.

CHAPTER
"THE

SUPREME

POWER

XVI.
OF A STATE."

IF any additional argument were needed to enforce the authority of natural law, it would be found in the nature of the only
opposing authority, to wit, the authority of "the supreme power
of the state," as it is called.
In most" states," " the supreme power" is obtained by force,
and rests upon force; and its mandates do not necessarily have any
other authority than what force can give them.
But in this country, "the supreme power" is acknowledged, in
theOT1J'to rest with the people. Our constitutions purport to be
established by "the people," and, in theory, "all the people" consent to such government as the constitutions authorize. But this
consent of "the people" exists only in theory. It has no existence in fact. Government is in reality established by the few;
and these few assume the consent of all the rest, without any such
consent being actually given. Let us see if such be not the fact.
Only the male adults are allowed to vote either in the choice of
delegates to form constitutions, or in the choice of legislators
under the constitutions. These voters comprise not more than one
fifth of the population. A bare majority of these voters,-that
is, a little more than one tenth of the whole people,-choose
the
delegates and representatives. And then a bare majority of these
delegates and represenuuioes, (which majority were chosen by.
and, consequently, represent but little more than one twentieth of
the whole people,) adopt the constitution. and enact the statutes.
Thus the actual makers of constitutions and statutes cannot be said
to be the representatives of but little ciore than om twentieth of
the people whose rights are affected by their action.
In fact, not one twentieth, but only 11 little more than OM f07ti.
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eth, of the people, are necessarily represented in our statutory legislation, state and national; for, in the national legislature, and in
nearly all the state legislatures, a bare majority of the legislative
l,odies constitute a quorum, and a bare majority of that quorum
ere sufficient to enact the laws. The result, then, is substantially
this. Not more than one fiftk of the people vote. A bare majority
of that fifth, (being about one tenth of the whole,) choose the
legislators. A bare majority of the legislators, (representing but
about one twentieth of the people,) constitute a quorum. A
bare majority of the quorum, (representing but about one fortieth
of the people.) are sufficient to make the laws.
Finally. Even the will of this one fortieth of the people cannot
be said to be represented in the general legislation, because the
representative is necessarily chosen for his opinions on one, or at
most u few, important topics, when, in fact, he legislates on an
hundred, or a thousand others, in regard to many, perhaps most,
of which, he differs in opinion from those who actually voted for
him. He can, therefore, with certainty, be said to represent
nobody but himself.
Yet the statutory and constitutional law, that is manufactured in
this ridiculous and fraudulent manner, is claimed to be the will of
" the supreme power of the stale;" and even though it purport to
authorize the invasion, or even the destruction, of the natural
rights of large bodies of the people,-men,
women, and children,
-it is, nevertheless, held to have been established by the consent
of the whole people, and to be of higher authority than the principles of justice and natural law. And our judges, with a sanctimony as disgusting as it is hypocritical, continuaIIy offer these
statutes and constitutions as .their warrant for such violations of
men's rights, as, if perpetrated by them in their private capacities,
would bring upon them the doom which they themselves pronounce upon felons.*

* The objection stated in the text, to out present system of legislation, will not
he ohviated in principle, by assuming that the male adults are natural guardians of
women lind children, as they undoubtedly are of children, and perhaps, also, in
some sense, of women. But if they are their natural guardians, they are their
guardians only for the purpose of protecting their rights; not for the purpose of
taking them away. Nevertheless, sUllpose, for the sake of tbe argument, that the
women and children arc really and rightfully represented through the male adults,
the objection Will still remain that the legislators are chosen by a bare majority of
the voters, (representing a bare majority of the people;) and then, a bare majority
of the legislators chosen constitute a quorum; and a bare majority of this quorum
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OF INTERPRETATION.-

THE three preceding chapters, as also chapter first, although their
principles arc claimed to be of paramount authority, as law, to all
statutes and constitutions inconsistent with them, are nevertheless
not claimed to have anything to do with the question of the constitutionality or unconstitutionality of slavery, further than this,
viz., that they indicate the rule of interpretation that should be
adopted in construing the constitution. They prove the reasonableness, propriety, and therefore truth, of the rule, quoted from
the supreme court of the United Stutes, and adopted in the prior
argument, as the fundamental rule of interpretation; a rule which,
if adhered to, unquestionably proves that slavery is unconstitutional. That rule is this.
Where rights are infringed. where fundamental principles are
overthrown, where the general system of the laws t is departed
from, the legislative intention must be expressed with irresistihle
clearness, to induce a court of justice to suppose a design to effect
such objects." 2 Cranch, 390.
The whole question of the constitutionality or unconstitutionality
II

make the laws. So that, even then, the actual law-makers represent but httle
more than one eighth of the people.
If the principle is to be acted IIpon, that the majority have a right to rule arbitrarily, there is no legrtlrnate way of carrymg' out that principle, but by requiring,
either that a majority of the whole people, (or of the voters,) should vote in favor
of every separate law, or by requrring entire unanirmtj' in the representative bodies,
who actually represent only a majority oCthe people.
But the principle is utterly false, that a majority, however large, have any right
to rule so as to violate the natural rights of any single Individual, It is as unjust
for millions of men to murder, ravish, enslave, rob, or otherwise injure a single
individual, as it is for another single individual to do it.
* Two things are necessary to a good lawyer. I. A krunDltdge of natural
la,ll. This knowledge, indispensable to the peace and se~urity of mankind, in tbeir
dealings, intereourse, and neighborhood with each other, is possessed, in lome
good measure, by mankind at large. 2. A knowledge of the rules of imerpreti"l!
the urittm kn», These are few, simple, natural, reasonable, just, sud easily
learned. These two branches of knowledge comprise substantially all the science,
and all "the reason," there are in the law. I hope these considerations, in addition.
to that of understanding the constitution, may induce all, who read any portion of
this book, to read with patience this chapter on the rules of interpretation, however
tedious it may be.
t In "The Unconstitutionality of Slavery," the word IOIDI, In this role,,,..
Jlrinted laID, through my inadvertence in copying the rule. The error"..
Dot dis-
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of slavery, is one of construction. And the real question is omy
whether the rules, applicable to the interpretation of statutes, and
all other legal instruments, that are enforced by courts as obligatory, shall be applied nlso to the interpretation of the constitution 1
or whether these rules are to be discarded, and the worst possible
meaning of which the words are capable put upon the instrument
arbitrarily, and for no purpose hut to sustain slavery? This is the
question, and the whole of it.
. The validity of the rule, quoted from the supreme court, has
not, so far as I am aware, been denied. But some of the explanations given of the rule, in the prior argument, have been called
in question. As the whole question at issue, in regard to the constitutionality of slavery, is one solely of interpretation, it becomes
important to sustain, not only the explanations given of this rule,
covered until it was pointed out hy Wendell Phillips. I am obliged to him for the
correction. A case might he supposed, in which the differeuce would be important.
But I alii not aware that the correction affects auy of the arguments on which the
rule hus thuefar been, or wrll hereafter he, brought to hear j because, in construing
the couvutuuon Ity this rule, " the general system of the laws" must be presumed
to It" " the general system of the laws" authorized by the constitution IIself, and
not " the general system of the laws" previously prevailing in the conn try, if the
two systems should happen to difler, The constltutlon being the supreme law,
lllll tllln~ ill the cousututlous or laws of the states to the contrary notwnhstanding,
those cousututions and laws must he construed with reference to it; instead of it,
being construed with reference to them, whenever the two may appear to confilct.
;\lr. Phillips, however, seems to think the difference important to this discussion;
hecau-e he MYS .. the general system of the laIDmight refer to the general system
of law, as a <cieuce j" whereas." the general system IIf the lairs clearly relates to
the ~cller.11 'Plflt of the laICsof this nation, which is quite a different thmg."
But he here assumes the very point in dispute, viz., that" the general spint of the
cOllStlluliOll(,II,l\v, IIf tlus uauon, (whIch nrc, in reality, Its only lato.,) are a very
different thing" from" the general system of law, as a science," Su far as they
relate to .1J.ver}",we claim that all our conslttutional law. are perfectly accordant
wuh "the general system of law, as a science," and this is the question to be
determined,
That" the general system or the laws," authorized by the constitution, and
relaung to other subjects than slavery, is, for the most part, at least, if not entirely,
accordant with "law, as 11 science," 1\1r. Phillips will prohably not deny, whatever
he
thmk or those it authorizes in relation to slavery. But the rule of the
court forl..d. that, in the matter of slavery, lilly construcnon of the constitution
he adopted, at variance with" the general system of the laws" authorized hr the
coustituuon, on all other subjects, unless such intention" he expressed with rrresistrhle clearness," II The I(enerd.1system of the laws," authorised h)" the constitution, 011all other suhjects than slavery, is a very important guide for the interprerauon of those clauses that have heen claimed for slavery. If thi~ gnide be
followed, it extinguishes all pretended authority for slavery - instead of supporting
iL as ?rlr. Phillips' remark would Imply.
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out also some of the other rules laid down in that argument. And
hence the necessity of going more fulJy into the question of interpretation.
FIRST RULE.

The first rule, in the interpretation of the constitution, as of all
other laws and contracts, is, " that the intention of the instrument
must prevail."
The reason of this rule is apparent; for unless the intention of the instrument prevail. wherefore was the instrument
formed 1 or established as law? If any other intention is to prevail over the instrument, the instrument is not the law, but a mere
nu1lity.
The intentions of a statute or constitution are always either
declared, or presumed.
The declared intentions of a statute or constitution are the
intentions that are clearly expressed in terms in the statute or
constitution itself.
'Where the intentions of statutes and constitutions are not clearly
expressed in the instruments themselves, the law always presumes
them. And it always presumes the most just and beneficial intentions. which the words of the instruments, taken as a whole, can
fairly be made to express, or imply.
Statutes and constitutions, in which no intentions were declared,
and of which no reasonable intentions could be presumed, would
be of no legal validity. No intentions that might be attributed to
them by mere force of conjecture, and exterior history, could be
legally ascribed to them, or enforced as law.
The intentions, which individuals, in discussions, conversations,
and newspapers, may attribute to statutes and constitutions, are no
part of the instruments themselves. And they are not of the
slightest importance as evidence of their intentions, especially if
they are in opposition, either to the declared, or the presumed. intenticns of the instruments. If the intentions of statutes and constitutions were to be gathered from the talk of the street, there
would be no use in writing them in terms. The talk of the street,
and not the written instruments, would constitute the laws. And
the same instrument would be as various and contradictory in its
meanings, as the various conjectures, or assertions, that might be
heard from the mouths of individuals; for one man's conjecture
or assertion would be of as much legal value as another's; and
effect would therefore have to be given "to all, if to any.
14
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Those who argue for slavery, hold that" the intentions of tlu
people" must prevail, instead of" the intentions of the instrument t" thus falsely assuming that there is a legal distinction be·
tween the intentions of the instrument and the intentions of the
people. Whereas the only object of the instrument is to express
the intentions of the people. That is the only motive that can be
attributed to the people. for its adoption. The people established
the constitution solely to give written and certain evidence of their
intentions. Having their written instrument, we have their own
testimony, their own declaration) of what their intentions are.
The intentions of the instrumem, then, and the intentions of the
people, are identical. And it is legally a matter of indifference
which form of expression is used; for both legally express the
same idea.
But the same class of persons, who assume a distinction between
the intentions of the instrument and the intentions of the people,
labor to prove, by evidence extraneous to the instrument, that the
intentions of the people were different from those the instrument
expresses; and then they infer that the instrument must be warped
and twisted, and made to correspond to these unexpressed intentions
of the people.
The answer to all this chicanery is this. The people, assuming
that they have the right to establish their will as law, have, in
theory, agreed upon an instrument to express their will, or their
intentions. They have thus said that the intentions expressed in
that instrument are their intentions. Also that their intentions,
as expressed in the instrument, shall be the supreme law of the
land.
" The people," by thus agreeing that the intentions, expressed
by their joint instrument, shall be the supreme law of the land.
have virtually and It-gaily contracted with each other, that, for the
sake of having these, their uiritten. intentions, carried into effect,
they will severally forego all other intentions, of every name and
nature whatsoever, that conflict with the written ones, in which
they are all agreed.
Now this written instrument, which is, in theory, the voluntary
contract of each and every individual with each and every other.
is the highest legal evidence of their intentions,
It is the specific
evidence that is required of all the parties to it. It is the only
evidence that is required, or accepted, of any. It is equally valid
and sufficient, in favor of all, and against all. It is the only
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evidence that is common to all. The intentions it expresses must,
therefore, stand as the intentions of all, and be carried into effect
as law, in preference to any contrary intentions, that may have
been separately, individually, and informally expressed by any
one or all the parties on other occasions; else the contract is
broken.
As long as the parties acknowledge the instrument as heing their
contract, they are each and all estopped by it from saying that they
have any intentions adverse to it. Its intentions and their intentions are identical, else the parties individually contradict themselves. To acknowledge the contract, and yet disavow its intentions, is perfect self-contradiction.
If the parties wish to repudiate the intentions of the instrument,
they must repudiate or abolish the instrument itself. If they wish
to change the intentions of the instrument, in anyone or more
particulars, they must change its language in those particulars, so
as to make it express the intentions they desire. But no change
can be wrought by exterior evidence; because the written. instrument, to which, and to which only, all have, in theory, agreed,
must always be the highest evidence that the courts can have of
the intentions of the whole people.
If, therefore, the fact were historically well authenticated, that
every man in the nation had publicly asserted, within one hour
after the adoption of the constitution, (that is, within one hour
after he had, in theory, agreed to it,) that he did not agree to it
intending that any or all of the principles expressed by the instrument should be established as law, all those assertions would not
be of the least legal consequence in the world j and for the very
sufficient reason, that what they have said in the instrument is the
law; and what they have said out of it is no part of it, and has
no legal bearing upon it.
Such assertions, if admitted to be true, would only prove that
the parties had lied when they agreed to the instrument j and if
they lied then. they may be lying now. If we cannot believe their
first and formal assertion of their intentions, we cannot believe
their second and informal one.
The parties cannot claim that they did not understand the language of the instrument; for if they did not understand the language then, when they agreed to it, how can we know that they
understand it now. when they dissent from it? Or how can we
know that they so much as understand the very language they are
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now using in making their denial? or in expressing their contrary
intentions?
They cannot claim that they did not understand the rules, lty
which their language, used in the instrument, would be interpreted,
for if they did not understand them then, how can we know that
they understand them now 1 Or how do we know that they understand the rules, by which their present declarat.ons of their
intentions will be interpreted?
The consequence is, that every man must he presumed to understand a contract to which he agrees, whether he actually does
understand it or not. He must be presumed to understand the
meaning of its words; the rules by which its words will be interpreted; and the intentions. which its words. thus interpreted, express. Otherwise men can never make contracts that will be
binding upon them; for a man cannot bind himself by a contract
which he is not presumed to understand; and it can seldom, or
never, be proved whether a man actually does understand his contract. or not. If, therefore. at any time, through ignorance, carelessness, mental reservations, or fraudulent designs, men agree to
instruments that express intentions different from their own, they
must abide the consequences. The instrument must stand. as
expressing their intentions, and their adverse intentions must fail
of effect.
Everyone, therefore, when he agrees to a contract, judges for
himself, and takes his own risk, whether he understands the instrument to which he gives his assent. It is plainly impossible to
have constitutions established by contract of the people with each
other on any other principle than this; for, on any other principle,
it could never be known what the people. as a whole, had agreed
to. If every individual, after he had agreed to a constitution,
could set up his own intentions, his own understandings of
the instrument, or his own mental reservations, in opposition to
the intentions expressed by the instrument itself, the constitution
would be liable to have as many different meanings as there were
different individuals who had agreed to it. And the consequence
would be, that it would have no obligation at all, as a mutual and
binding contract, for, very likely, no two of the whole would have
understood the instrument alike in every particular, and therefore
no two would have agreed to the same thing.
Each man, therefore, before he agrees to an instrument, must
judge for himself, taking his own risk whether he understands it.
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After he has agreed to it, he is estopped, by his own instrument,
from denying that his intentions were identical with the intentione
expressed by the instrument.
The constitution of the United States, therefore, until its language is altered, or the instrument itself abolished, by the people
of the United States, must be taken to express the intentions of
the whole people of the United States, whether it really 'do express their intentions or not. It is the highest evidence of their
intentions. It is the only evidence which they have all agreed to
furnish of their intentions. All other adverse evidence is, therefore, legally worthless and inadmissible. The intentions of the
instrument, then, must prevail, as being the intentions of the people, or the constitution itself is at an end.
SECOND

RULE.

The second rule of interpretation is, that "the intention or the
constitution must be collected from its words.''*
This rule is, in reality, nearly synonymous with the preceding
one ; and its reason, like that of the other, is apparent; for why
are words used in writing a law, unless it is to be taken for granted
• The Supreme Court of the United States say: "The intention of the instru. ment mast prevail; this iltlcnJion must becollectedfrom its uords," -12 lVheaton,
332.

"The intention of the legislature is to he searched for in the words which the
legislature has employed to convey It." -7 Orallch, 60.
Siory says, "We must take it to he true, that the legislature intend precisely
what they say."- 2 Sinn)'. Circuit Court Rep., 653.
Rulherforllt sal's, " A promise, or a contract, or a will, gives us a right to whatever the promiser, the contractor, 0: the testator, designed or intended to make ours,
llut his design or intention, if it is considered merely as an act of his mind, cannot
be known to anyone besides himself, When, therefore, we speak of his design or
intention as the measure of our claim, we must necessarily be understood to mean
the design or intention which he has made known or expressed hr some outward
mark; because, a design or intentron which does not appear, can have no more
effect, or can no more produce a claim, than a design or intention which does not
exist.
"In like manlier, the obligations that are produced by the civil laws of our country arise from the intention nf the legislator; not merely as this intention is an act
of the mind, hut as it is declared. or expressed by some outward si~n or mark,
which makes it known to us, For the intention of the legislator, whilst he keep'
it to himself produces nn effect, and is of no more account, than If he had no such
intention. Where we have no knowledge, we can he under no obligauon. We
cannot, therefore, be ohliged to comply with his will. where we do not know what
his Will is. And we can no otherwise know what his will is, than hy means of
some outward sign or mark, by which this will is expressed or declared."-RuIJ&erforth,11. 2, chap. 7, p. 307-8.
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that when written they contain the law? If more was meant, why
was not more said? If less was meant, why was so much said 'I If
the contrary was meant, why was this said, instead of the contrary?
To go he'lJond the words of a law, (including their necessary or
reasonable implications.) in any case, is equivalent to saying that
the uiriqen. law i~ incomplete: that it, in reality, is not a law, but
only a part of one; and that the remainder was left to be guessed
at, or rather to be made, by the courts.
It is, therefore, a violation of legal rules, to go heyond the words
of a law, (including their necessary or reasonable implications,) in
any case whute,·er.*
To go contrary to the words of a law, is to abolish the law
itself, by declaring its words to be false.
But it happens that the same words have such various and
opposite meanings in common use, that there would be no certainty as to the meaning of the laws themselves, unless there were
some rules for determining which one of a word's various meanings
was to be attached to it, when the word was found in a particular
connection. Hence the necessity of rules of interpretation. Their
office is to determine the legal meaning of a word, or, rather, to
select the legal meaning of word, out of all the various meanings
which the word bears in common use. Unless this selection were
made, a word might have two or more different and contradictory
meanings in the same place. Thus the law would be mere jargon, instead of being a certain nnd precise rule of action.
These rules of interpretation have never been specially enacted
by statute, or constitutions, for even a statute or constitution enacting them would be unintelligible or uncertain, until interpreted by
them. They have, therefore, originated in the necessity of the
case; in the inability of words to express single, definite, and clear
ideas, such as arc indispensable to certainty in the law, unless
some one of their several meanings be selected as the legal one.
Men of sense and honesty, who have never heard of these rules
as legal ones, but who, nevertheless, assume that written laws and
contracts are made for just and reasonable ends, and then judge of
'" Thl« rule, that forbids us to go beyand the words of the law, must not be
understood as conflicting' with the one that allows U&, in certain case', to go out of
an instrument tofitul the meaning of the uords used in the instrument,
JVemay,
in certain cascs, (not in all.) and under certain limitations, as will hereafter be
explained, go out of an Instrument to find the meaning of its t~ords; but we caD
neeer go beyond their meaning, when found.

SECOND

RULE.

163

their meaning accordingly, unconsciously act upon these rules in
so doing.
Their perception of the fact, that unless the meaning
of words were judged of in this manner, words themselves could
not be used for writing laws and contracts, without being liable to
be perverted to subserve all manner of injustice, and to defeat the
honest intentions of the parties, forces upon them the conviction,
that the legal meaning of the words must be such, and only such,
as (it will hereafter be seen) these rules place upon them.
The
rules, then, are but the dictates of common sense and common
honesty, applied to determining
the meaning of laws and contracts,
An~ common sense and common honesty are all that is
necessary to enable one to judge of the necessity and soundness of
the rules.
Rules of interpretation, then, are as old as the use of words, in
prescribing laws, and making contrncts,
They are as necessary
for defining the words as the words are for describing the laws
and contracts.
The words would be unavailable for writing laws
and contracts, without the aid of the rules for interpreting
them.
The rules, then, are as much a part of the language of laws and
contracts as are the words themselves.
Their application to the
words of laws and contracts is as much presumed to be understood, by all the parties concerned, as is the meaning of the words
themselves.
And courts have no more right to depart from, or
violate, these rules, than to depart from, or contradict, the words
themselves.
The people must always be presumed to understand these rules,
and to have framed all their constitutions, contracts, &c., with
reference to them, as much as they must be presumed to understand the common meanings of the words they use, and to have
framed their constitutions
and contracts with reference to them.
And why 1 Because men's contracts and constitutions would be
no contracts at ali, unless there were some rules of interpretation
understood, or agreed ~pon, for determining which was the legal
meaning of the words employed in forming them.
The received
rules of interpretation
have been acted upon for ages;* indeed,
they must have been acted upon through nIl time, since men first
attempted to make honest contracts with each other.
As no other
rules than these received ones can be presumed against the parties, and as these are the only ones that can secure men's honest
• Kent sa}'S, these rules " have heen accumulated by the experience, and ratified
\ylhe approbation, ofages."-l
Kent, 461.
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rights, under their honest contracts; and, as everybody is bound
to know that courts must be governed by fixed rules, applying the
same to all contracts whatsoever, it must always be presumed, in
each particular case, that the parties intended their instruments
should be construed by the same rules by which the courts construe all others.
Another reason why the people must be presumed to know
these rules, at least 10 their application to cases where a question
of right and wrong is involved, is, that the rules are but a transcript
of a common principle of morality, to wit, the principle which
requires us to attribute good motives and good designs to all the
words and actions of our fellow-men, that can reasonably bear such
a construction. This is a rule by which every man claims that
his own words and actions should be judged.
It is also a principle of Jaw, I\S well as of morals, and one, too; of which every
man who is tried for an offence claims the benefit. And the law
accords it to him. So long as there be so much as "a reasonable
doubt" whether his words or actions evince a criminal intent, the
law presumes a good intent, and gives him the benefit of it. 'Why
should not the same rule be observed, in infl·rring the intent of the
whole community, from the language of their laws and constitutions, which is observed in inferring the intent of each individual
of that community from his language and conduct 1 It should
clearly require as strong proof to convict the whole community of
a crime, (and an unjust law or constitution is one of the hig-hest
of all possible crimes.) as it dol'S to convict a single individual.
-The principle, then, is the same in both cases; and the practice of
those who infer a bad intent from the language of the constitution,
so long as the language itself admits of a reasonable doubt
whether such be its intent, goes the length of overthrowing an
universally recognized principle of law, on which the security
of every accused person is liable to depend.'*'
For these, and perhaps other reasons, the people are presumed
,.. Vattelsays, "The interpretation of every act, and of every treaty, ought to be
made according to certain rules proper to determine the sense of them, such as the
parties concerned must naturally have understood when the act was prepared ami
accepted.
"A~ these rules are founded on right reason, and are consequently approred and
prescribed by the law of nature, every mall, every so ..ereign, is obliged to admit
lind follow them. If princes were 10 acknowledge no rules that determined the
sense in which the expressions ought 10 be taken, treaties would be only ernptj
",,'Ord,; nothing could be agreed upon with security, and it would be almost ridieulouB to place allYdependence on the alfert £ conventions."ValleZ; B. 2, cMp.
J7,
268.
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~ understand the reason and justice of these rules, and therefore,
understand that their contracts will be construed by them. If,
therefore, men ever fmme constitutions or contracts with the intention that they shall be construed contrarily to these rules, their
intention must be defeated; and for the same reason that they
would have to be defeated if they had used words in a directly
opposite sense to the common ones, such, for example, as usirtg
white when they meant black, or black when they meant white.
For the sake of having a case for the rules to apply to, we will
take the representative clause, embracing the word" free," (Art. 1,
sec. 2,) which is the first and the strongest of all the clauses in the
constitution thnt have been claimed as recognizing and sanctioning slavery. Indeed, unless this clause do recognize and sanction
it, nobody would pretend that either of the other clauses do so.
The same rules, if any, that prevent the representative clause and
the word "free" from having any legal reference to slavery. will
also have the same effect upon the other clauses. If, therefore,
the argument for slavery, based upon the word" free," falls to the
ground, the arguments based upon. the words "importation of
persons," II service and labor," &c., must also fall; for they can
stand, if at all, only by means of the support they obtain from the
argument drawn from the word u free."
to

THIRD RULE.

A tbird rule is, that we arc always, if possible, to give a word
some meaning appropriate to the subject matter of the instrument
itself.This rule is indispensable, to prevent an instrument from degenerating into absurdity and nonsense.
In conformity with tbis rule, words which purport to 'describe
certain classes of persons existing under the constitution, must be
taken in a sense that will aptly describe such persons as were
actually to exist under it, and not in a sense that wiII only describe
those who were to have no existence under it,
It would, for instance, be absurd for the constitution to provide
tbat, in every ten years, there should be .. added to the whole num• Blackstene nys, " As to the IUbjecl fll.QUer, worda arc al'lll1ya to be understood
having regard thereto." -I Black6ltme, 60.
II We ooght always to rive to expressions
the sense most suitable to the IIIIbject,
... to the matter, to which they relllte."Vallel,B. 2., chap. 17, ae/:. 280.
Other authorities on thi. point are given in the DOte at the end of thl. chapter.
'IS
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her of free persons three fifths of all other persons," if there were
really to be no other persons than the free.
If. therefore, a sense correlative with slavery were given to the.
word free, it would make the word inappropriate to the subject
matter of the constitution, unless there were really to he slaves under
the constitution.
It is, therefore. inadmissible to say tbat the word free is used in
the constitution as the correlative of slaves, until it he first proved
.hat there were to he slase« under the constitution;
We must find out what classes of persons were to exist under
the constitution. before we can know what classes of persons the
terms used in the constitution apply to.
If the wordfree had but one meaning. we might infer. from the
word itself, that such persons as that word would necessarily describe were to exist under the constitution. But since the word
has various meanings, we can draw no certain inference fro?", it
alone, as to the class of persons to whom it is applied. We must,
therefore. fix its meaning in the constitution, by ascertaining,from
other parts of the instrument, what kind of "free persons," and
also what kind of "other persons," were really to exist under the
constitution. Until this is done. we cannot know the meaning of
the word free. as it is used in the constitution.
Those who say that the word free is used. in the constitution,
in a sense correlative with slavery, assume the very point in dispute; viz., that there were to be slaves under the conatitetion,
This is the point to he proved. and cannot he assumed. .And until
it he proved, it is making nonsense of the constitution, to say that
the word free is used as the correlative of slavery.
There is no language in the constitution, that expressly declares,
or necessarily implies. that slavery was to exist under the constitution. To say, therefore, that the word free was used as .the
correlative of slaves. is begging tbe question that there were to be
slaves j it is assuming the whole ground in dispute, Those who
argue for slavery, must first prove, hy language that can mean
nothing less, that slavery was to be pennitted under the constitution. TheIl they may be allowed to infer that the word free is
used aa its correlative. But until then, a different meaning must
he given to the word. else the clause before cited is convened into
nonsense.
On the other hand, in giving the word free the sense common
at that day, to wit, tl sense correlative with persons not nlltnm1ized.
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and not possessed of equal political privileges with other!'. we
assume the existence of no class of persons except those whom
the constituticn itself especially recognizes, to wit, those possessing
full political rights, as citizens, or members (If the state, and those
un naturalized persons who will not possess full political rights.
The constitution explicitly recogpizes these two classes, because it
makes Do distinction between them in the matter of eligibility to
certain offices, and it also' explicitly authorizes Congress to pass
laws for the naturalization of those who do not possess full rights
us citizens.
If. then, we take the word free in the sense correlative with
unnaturalized persons, the word has a meaning that is already
appropriate to the subject matter of the instrument, and requires
no illegal assumptions to make it so.
On the other hand, if we use the word in the sense correlative
with slaves, we either make nonsense of the language of the constitution, or else we assume the very point in dispute, viz., that
there were to be slaves under the constitution; neither of which
have we any right to do,
This argument is sufficient, of itself, to overthrow all the argu·
menta that were ever made in favor of the constitutionality of
slavery.
Substantially the whole argument of the advocates of slavery is
founded on the assumption of the very fact in dispute, viz., that
there was to be slavery under the constitution. Not being able to
prove, by the words of the constitution, that there was to be any
slavery under it. they assume that there was to be slavery, and
then use that assumption to prove the meaning of the constitution
itself. In other words, not being able to prove slavery by the
constitution, they attempt to prove the meaning of the constitution
by slavery.
Their whole reasoning on this point is fallacious,
simply because the legality of slavery. under the constitution, i.
itself a thing to be proved, and cannot be assumed.
The advocates of slavery cannot avoid this dilemma, by saying
that slavery existed at the time the constitution was adopted; for
many things existed at the time, such as theft, robbery, piracy, &CO,
which were not therefore to be legalized by the constitution. And
slavery bad no better constitutional or legal existence than either
<,f these crimes.
Besides, even if slavery had been legalized (as it was not) by
any of the then existing state constitutions, its case would have
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been no better ; for the United States constitution was to be the
supreme law of the land, anything in the constilution or laWI of
Any ,tate to the contrary notwithstanding.
The constitution
being the supreme law, operating directly upon !he people, and
securing to them certain rights, it necessarily annulled everything
,hat might be found in the state constitutions that was inconsistent
with the freedom of the people to enjoy those rights. It of course
would have annulled the legality of slavery, if slavery had then
had any legal existence; because a slave cannot enjoy the rights
secured by the United States constitution.
Further. The constitution is a political instrument, treating of
men's political rights and privileges. Its tenus must therefore be
taken in their political sense, in order to be appropriate to the subject matter of the instrument. The word free, in its political
sense, appropriately describes men's political rank as free and
equal members of the state, entitled, of right. to the protection of
the laws. On the other hand, the word free, in the sense correlative with slavery, bas no appropriateness to the subject matter of
such an instrument-and
why 1 Because slnery is not, ()f itlelj;
a political relation, or a political institution; although political
institutions may, and sometimes do, recognize and legalize it.
But, of itself. it is a merely private relation between one man and
another, created by inditridual foree, and not by political authority.
Thus a strong man beats a weaker one, until the latter will obey
him. This is slavery, and the whole of it; tm'leu it be l]J«ially
legalized. The United States constitution does not specially legalize it; and therefore slavery is no part of the mbject matter of that
instrument. The word free, therefore, in the constitution, cannot
be said to be used as 'the correiative of slavery; because that sense
would be entirely inepprcpriete to anything that is the subject
matter of the instrument. It would be a sense which no other
part of the constitution gives any occasion or authority for.
FOURTH RULlI.

A fourth rule is, that where technieal waros are used, a technical meaning is to be attributed to them.
This rule is commonly laid down in the above general tenus.
It is, however, subject to these exceptions, viz., that where the
technical sense would be inconsistent with, or Jess fnvorallle to,
iustice, or not consonant to the context, or not appropriate to the
nature of the subject, some other meaning may be adopted, S~
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jeet to these exceptions. the rule is of great authority, for reasont
that will hereafter appear.
Thus, in commercial contracts, the terms and phrases used in
them are to be taken in the technical or professional sense common
among merchants, if that sense be consonant to the context, and
appropriate to the nature of the contracts.
]0 political contracts, the terms and phrases used in them arc
to be taken in the political and technical sense common in such
instruments, if that sense be consonant to the context, and appropriate to the subject matter of the contracts.
Terms common and proper to express political rights, relations,
and duties, are of course to be taken in the technical sense natural
and appropriate to those rights, relations, and duties.
Thus, in political papers, such terms as liberty, allegiance. representation, citizenship, citizens, denizens, freemen, free subjects, freeborn subjects, inhabitants, residents, people, aliens, allies, enemies,
are all to be understood in the technical sense appropriate to the
subject matter of the instrument, unless there be something else, in
the instrument itself, that shows that some other meaning is intended.
Terms which, by common usage. are properly descriptive of the
parties to, or members of, the compact, as distinguished from others, are to be taken in the technical sense, which describes them,
as distinguished from others, unless there be, in the instrument
itself, some unequivocal evidence that they are to be taken in a
different sense.
The authority of this rule is so well founded in nature, reason,
and usage, thlll it is almost strange that it should be questioned.
It is a rule which everybody, by their common practice, admit to
be correct i for everybody more naturally understands a word in
its technical sense than in any other, unless that sense he inconsistent with the context.
Nevertheless, an attempt has been made by some persons to
deny the rule, and to lay down a contrary one, to wit, that where
a word has what they choose to call a common or popular meaning,
and also a technical one, the former is to be preferred, unless there
be something, in other parts of the instrument, that indicates that
the technical one should be adopted.
The argument for slavery virtually claims, not only that this so
called common and popular meaning of a word, (and especially
of the word" free,") is to be preferred to the technical one, but
also that this simple preference is of sufficient consequence to out-
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weigh all considerations of justice and injustice. and mdeed all,
or nearly all. the other considerations on which legal rules of
interpretation are founded. Nevertheless I am not aware that the
advocates of slavery have ever had the good fortune to find a
single instance where a court has laid it down, as a rule, that any
other meaning is, of itself, preferable to the technical one; much
less that that preference was sufficient, in cases where right and
wrong were involved, to turn the scale in favor of the wrong.
And if a court were to lay down such a rule, every one is at liberty
to judge for himself of its soundness.
But inasmuch as this pretended rule is one of the main pillars,
if not the main pillar. in support of the constitutionality of slavery,
it is entitled to particular consideration.
The falsehood of this pretended rule will be evident when it is
considered that it assumes that the technical meaning of a word is
not the common and popular one; whereas it is the very commonness, approaching to uniformity, with which a word is used in a
particular sense, ilL relation to particular things, that makes it
technical.*
A technical word is a word, which in one profession, art, or
trade, or in reference to particular subjects, is generally, or uniformly, used in a particular sense, and that sense a somewhat
different one from those in which it is generally used out of that
profession, art. or trade, or in reference to other subjects.
There probably is not a trade that has not its technical words.
Even the cobbler has his. His ends are generally quite different
things from the ends of other people. If we hear a cobbler speak
of his ends, we naturally suppose he means the ends of his threads,
because he has such frequent occasion to speak of and use them.
If we hear other people speak of their ends, we naturally suppose
that they mean the objects they have in view. With the cobbler,
then, ends is a technical word, because he frequently or generally
uses the word in a different sense from that in which it is used by
other people.
Mechanics have very many technical words, as, for instance, to
describe particular machines, parts of machines, particular processes
* It was, for example, the commonness, or rather the uniformity, with which the
word "free" had heen used - up to the time the constitution IDa. adopted - to
describe persons possessed of political and other legal franchises, as distinguished
from persons not possessed of the same franchises, that made the word II free" a
teehnieal one in the law.
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of labor, and particular articles of manufacture. And when we
hear a mechanic use one of these words, we naturally suppose
that he uses it in a technical sense -that is, with reference to his
particular employment, machinery, or production. And why do
we suppose this 1 Simply because it is more common for him to
use the word in that sense than in any other, especially if he is
talking of anything in regard to which that sense would be
appropriate. If. however, his talk is about some other subject, in
relation to which the technical sense of the word would not be
appropriate, then we conclude that he uses it, not in the technical
sense appropriate to his.art, but in some other sense more appropriate to the subject on which he is speaking,
So, if we were to hear a banker speak of " the days of grace
having expired." we should naturally attach a very different
meaning to the words from what we should if we were to hear
them from the pulpit. We should suppose, of course, that he used
them in the technical sense appropriate to his business, and that
he had reference only to a promissory note that had not been paid
when due.
If we were to hear a banker speak of a check, we should suppose
he used the word in a technical sense, and intended-eely an order
for money, and not a stop, hindrance, or restraint.
So, if one farmer were to say of another, He is a good husband,
we should naturally infer that he used the word husband in the
technical sense appropriate to his occupation, meaning that he cultivated and managed his farm judiciously. On the ailirr hand, if
we were to hear lawyers, legislators, or judges, talking of husbands, we should infer that the word was used only in reference to
men's legal relations to their wives. The word would be used in
a technical sense in both cases,
So, if we were to hear a man called a Catholic priest, we should
naturally infer (hat the word Catholic was used in its technical
sense, that is, to describe a priest of the Catholic persuasion, and
not a priest of a catholic, liberal, and tolerant spirit.
These examples might be multiplied indefinitely. But it will
be seen from those already given that, so far from the technical
sense and the common sense of words being opposed to each other,
th« techmcal sense is itself the common sense in which a word is
used with reference to particular subjects.
These examples also show how perfectly natural, instead of unnatural, it is for us to attribute the technical meaning to a word.,
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whenever we are talking of a subject in relation to which that
meaning is appropriate.
Almost every word of substantive importance, that is of frequent
use in the law, is used in a. technical sense - that is, in a sense
having some special relation either to natural justice, or to men's
rights or privileges under the laws.
The word liherty, for instance, has a technical meaning in the
law. It means, not freedom from all restraint, or obligation; not
a liberty to trespass with impunity upon other men's rights; but
only that degree of liberty which, of natural right, belongs to a
man; in other words, the greatest degree of liberty that he can
exercise, without invading or immediately endangering the rights
of others.
Unless nearly all words had a technical meaning in the law, it
would be impossible to describe laws by words; because words
have a great variety of meanings in common use; whereas the law
demands certainty and precision.
We must know the precise
meaning of a word, before we can know what the law is. And
the technical meaning of a word is nothing more than a precise
meaning, that is appropriate, and commonly applied, to a particular
subject, or class of subjects.
Hpw would it be possible, for instance, to have laws against
murder, unless the word murder, or some other word, were understood, in a technical sense, to describe that particular mode of killing which the law wishes to prohibit, and which is morally and
legally distinguishn.ble from all other modes of killing?
So indispensable are precision and certainty, as to the meaning
of words used in laws, that where a word has not a technical
meaning already known, the legislature frequently define the
meaning they intend it shall bear in particular laws. Where this
is not done, the courts have to give it a precise and definite meaning, before the law can be administered; and this precise meaning
they have to conjecture, by reference to the context, and to the
presumed object of all laws, justice.
What perfect chaos would be introduced into all our existing
laws and contracts, if the technical meanings of all the words used
in them were obliterated from our minds. A very large portion
or the laws and contracts themselves would be substantially abolished, because all certainty as to their meaning would be extmguished. Suppose, for instance, the technical meanings of liberty,
trial by jury, habeas CtJrPUI, grand jury, petit jury, murder, rape
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arson, theft, indictment, trial, oath, testimony, witness. court,
verdict. judgment, execution, debt, dollar, bushel, yard, foot, cord,
acre, rod, pound, check, draft, order, administrator, executor, guardian, apprentice, copartner, company, husband, wife, marriage,
lands, goods, real estate, personal estate, highway, citizen, alien,
subject, and an almost indefinite number of other words, as they
now stand in our laws and contracts, were at once erased from our
minds, and the legal meanings of the same words could only be
conjectured by the courts and people from the context, and such
other circumstances as might afford grounds for conjecture. Suppose all this, and where would be our existing laws and contracts,
and the rights dependent upon them 1 We might nearly as wen
throw our statute-books, and all our deeds, notes, and other contracts, into the fire, as to strike out the technical meanings of the
words in which they are written. Yet for the courts to disregard
these technical meanings, is the same thing as to strike them out
of existence.
If all our constitutions, state and national, were to be annulled
at a blow, with all the statutes passed in pursuance of them, it
would hardly create greater confusion as to men's rights, than
would be created by striking out from men's minds all knowledge
of the technical meanings of the words now used in writing laws
and contracts. And the reconstruction of the governments, after
such an abolition of them, would be a much less labor than the
reconstruction of a leg~ language, in which laws and contracts
'could be written with the same conciseness and certainty as now.
The former would be the work of years, Ihe latter of centuries.
The foregoing considerations show in what ignorance and folly
lire founded the objections to the technical meanings of words used
in the laws.
The real difference between the technical meaning of a word,
and any other meaning, is just the difference between a meaning
that is common, certain, and precise, and one that is, at best, less
common, less certain, and less precise, and perhaps neither common, certain, nor precise.
The authorities in favor of the technical meaning, are given in
the note, and are worthy of particular attention.*
•
II Tenns
of art, or technical terms, must he taken according to the acceptatiOD
of the learoed in each art, trade, and science." -1 Black./Qne, 69.
"When technical words are used, they are to be understood in their tecbnlc:al
leuse and meaning, unlus the contrary clearly appears." - 9 Pil:keri1llf,1I14.
" 'The words of a statute are to be taken In their natural aDd ordinary .ipUk:a-

15*
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The argument, and the whole argument, so far as I know, in
ravor of what is called the common or popular meaning, is. that
that meaning is supposed to be better known by the people, and
therefore it is more probable they would use it, than the other.
don and import i and if technical words are used, tbe)" are to be taken in a technical sense."-I
Kent, 461.
Lord Ellenborough says, II An agreement is to be construed according to ill
sense and meaning, as collected in the first place from the terms used in n, which
terms are themselves to be understood in their "lain, ordinary, and popular sense,
unless lhey ha~e gelleraUy, in respect to Ihe subjed molter, as b!l the knolcn maK'
of trade or the like, acquired a peculiar sense, distiflct .f,.om Ihe popular sense of
the same uords t or ullies. the contest e~idently point.' out that tr.e!l must, in tM
particular instance, and in order to effect the immediate intention of the partie, to
thai contract, be understood in some other special and peculiar,en.e."-4
Ea.t,
135; cited in Chitty on CoatracU, 80.
Chitly adds, "The same rule applies to the construction of acts of parliament,"
and cites several authorities.
II In the enactment
of laws, when terms of art, or peculiar phrases, are made use
of, it must he supposed that the legislature have in view the subject matter about
which such terms or phrases are commonly rmployed."-I
Pickering, 261.
II If a statute
make use of a word, the meaning of \!hich is well known at the
common law, the word shall be understood in the same sense it was understood at
the eommon law."-Bucon's
Abridg. Stat., I., 29.
"Technical terms, or terms proper to the arts and sciences, ought commonly to
be interpreted according to the definition given of them by the masters of the art,
the person versed in the knowledge of the art or science to whicb the term belongs.
I say commonly i for this rule is not so absolute, that we cannot, or even ought
not, to deviate from It, when we have good reasons to do it i as, for.instance, if it
was proved that he who speaks in a treaty, or in any orher puhlic piece, did not
understand the art or science from which he borrowed the term, that he knows Dot
its force as a technical word: that he has employed it in a vulgar sense, &.c."Vallel, B. 2, ch. IT, Bet. 276.
"In things favorable," (" things favorable" he defines to mean" things usefnl
and salutary to human society,") "Ihe terms of art ought 10 be taken in the fullest
extent they are capable of i not only according to common use, but also as technical
terms, If he who speaks understands the art to which those terms belong, or if he
coaduets himself by the advice of men who understand that art,
"But we ought not from this single reason, that a thing is favorable, to take the
tenns In an improper signification; this is only allowable to be done, to avoid
absurdity, injustice, or the nullity of the act, as is practised on every subject. For
we ought to take the terms of an act in their proper sense, conformable to custom,
at least, if we have Dot very strong reasons for deviating from it."Vattel, B. 2,
0:.\. 17, sec. 307.
" Where techuical words are used, the technical meaning is to be applied to them,
unless it is repelled by the corderl. But the same word often possesses a technical and
.. common sense. In such a case the latter is to be preferred, unless .ome attendGlil circumstance points clearly to the former." - I Story" Comm. on Const., 438.
It will be observed that every one of these authorities, except the single ODe
Crom Story, gi res the preference to the technical meaning, over any of the o1Mr
m~iDgs which a word may have. The latter branch of Story's rule give. the
preference 10 the other meaning over the technical ODe.
AdmlUing, for the sake of the argument, that the latter branch of Story', rule i.
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But this argument, jf not wholly false, is very shallow and frivolous j for everybody is presumed to know the Jaws, and therefore
they are presumed to be familiar with the technical meanings of
aU the technical words that are of frequent use in writing the laws.
cotreet, still the meaning of the word" free," in the constitution, IS not therebj
altered; because his rule admits that if "some attendara circumstance points
clearly to the technical meaning," that meaning is to be adopted. Now epery
"attendWlt circumstnnce" that can legaUy he taken into consideration, "point'
clearly to the technical meaning" - and why 1 Because that meaning alone is
consistent with justice, appropriate to the subject mntter of the instrument, consistent with the idea that all the parties to the instrumeut could hare reasonably
agreed to it, (an essential point, liS will hereafter be seen,) consistent with all the
general provisions of the instrument.
If the other meaning be adopted, all the
general provisions of the instrument are either contradicted outright, or have to he
taken subject to Ilmltatipns and excepticns which are nowhere expressed, lind
which would not oaly exclude one sixth of "the people of the United States" from
the operation of the constitution, established in their name, and for their benefit,
but would actunlly sanction the greatest wrongs against them.
The result, then, is, not merely that" some attendant circumstance," (although
the rule admits that that would be sufficient to turn the scale,) but that e'Dery attendlint circumstance, points to the technical meaning as the true one.
There is, also, in the Bame clause with the word" free," one attendant elrenmstance which points clearly to the technical meaning; and that is, that" all other
persons" th'sn the free, are to be represented and taxed as three fifths units. Now
there is no propriety in representing or taxing slaves at all, as persons; but there
is a special propriety in representing and taxing aliens as three fifths units, as will
more fully appear hereafter.
But, in point of fact, Story's rule destroys itself, for the two branches of It flatly
contradict each other, The .first branch says, thnt "where technical words are
used, the technical meaning is to be applied to them, unless it is repelled by the
context." The second branch says, that II the same word often possesses a technical and II common sense. In such case the roller is to be preferred, unless
lome attendant circumstance points clearly to the former."
It might be thought, on a careless reading of this rule, that there was no contradiction in it; that the first branch of it referred to II case where II word had only
one meaning, and that a technical one; and that the latter branch referred to a case
where a word had two or more meanings. But, in reality, theje is probably not a
single technical word in the language, that has not one or more other meanings
beside the technical one; and it seems impossible there should be such a word,
because the very meaning of a technical word is II word which, in one profession,
art, or trade, is used in a somewhat different sense from what it is out of that profession, art, or trade. But be this as it may, it is evident thnt the first branch of
the rule as much refers to a word having two meanings, as does the Iatter branch
of it; for it says II the technical meaning is to be applied, unlcss it be repeUed by
the context." What is the inference from this proviso 1 Why, plainly, that if
the technical meaning II be. repelled by the context," jhe other meaning Is to be
adopted. This of course implies that the word has IInother meaning, "hlch may
be adopted if the context require it.
If, then, there are two meanings to the words in each case, the two branches of
this rule flatly coutradict each other.
The first branch of the rule il ginn by Story, IIIld is in.tallled by all the otba-
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And this presumption of law corresponds with the general facL
The mass of the people, who are not learned in the law, but who
nevertheless have general ideas of legal matters, naturally understand the words of the laws in their legal senses, and attach their
legal senses to them without being aware that the legal sense is a
technical one. They have been in the habit of thinking that the
technical meaning of words was something dark and recondite, (simply because some few technical terms are in another language than
the English,) when in reality they themselves are continually using
a great variety of words, indeed, almost all important words, in a
technical or legal sense, whenever they are talking of legal matters.
But whether the advocates of slavery can, or cannot, reconcile
themselves to the technical meaning of the word" free," they cannot, on their own construction, of the constitution, avoid giving the
word a precise and technical sense, to wit, as the correlative of
,lavery, as distinguished from all other forms of restraint and
servitude.
authoritits cited. The second branch is Story's own, sustained by nobody. The
reader will judge which is sustained by reason.
But, in truth, Story has himself laid down the true rule more accurately In
another place, as fullows:
II Where the words admit of two senses, each of which is conformable to common
osage, that sense is to be adopted which, without departing from the literal import
of the words, best harmonizes with the nature and objects, the scope and design,
of the instrument." -1 Comlli. on.Const., 337.
One other authority, which has fallen under my eye, ought to be noticed, lest It
be misunderstood.
It is this:
II The' language of a statute is not to be construed according to technical rules,
unless such be the apparent meaning of the legislature." -14 Mas.. Rep., 92.
This language, taken independently of the context, would convey the idea that
the adoption of the technical meaning was a matter of indifference; or perhaps
eren that another meaning was rather to be preferred to the technical one.
But it will he seen on examining the report from which this extract is taken,
that the court did not at all intend to deny, but on the contrary to admit, that the
general rule was, that the technical meaning was to he preferred; and that they
only intended to assert that the rule in favor of the technical meaning was not 80
imperative that it could not be departed from In a case where II manifest justice II
would be promoted by the departure; for they plead, as a jualijication for departIng from the technical meaning, that in that particular case, "manifest justice"
will be subserved by a different construction.
Thus have been presented all the authorities on this point, that happen now to
be within my knowledge. ~anymore of the same kind.might doubtless be found.
I am a ware of no contrary one, ualess the lingle one cited from Story be so esteemed.
The conclusion, both from reason and authority, evidently is, that the technical
meaning is the preferable one in all cases, except where justice, or some other lepl
object, will be promoted by adoptinpome othe:.
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The word slaves, if it had been used in the constitution, (instead
bf the words "aU other persons,") would have itself been held to
be used in a technical sense, to wit, to designate those persons who
were held as chattels, as distinguished from serfs, villeins, apprentices, servants for years, persons under twenty-one years of age,
prisoners of war, prisoners for debt, prisoners for crime, soldiers,
sailors, &c., &c. The word slaves, then, being technical, the word
free must necessarily have been taken in a technical sense, to wit,
as the precise correlative of chattel slaves, and not as the correlative
of persons held under any of these other forms of restraint or servitude. So that on the score of technicality, (even if that were an
objection,) nothing would be gained by adopting the sense correlative with slaves.
But it is a w/wUy erroneous assumption that the use of the word
.. free," in a sense correlative with slaves, U'aS either a common or
popular use of the uiord. It was neither common nor popular, if
we may judge of that time by the present; for now such a use of
it is seldom or never heard, unless made with special reference to
the classification which it is assumed that the constitution has
established on that point.
The common and popular classification of the people of this
country, with reference to slavery, is by the terms, white, free colored, and slaves. We do not describe anybody as free, except the
free colored. The term white carries with it the idea of liberty;
and it is nearly or quite universally used in describing the while
people of the South, as distinguished from the slaves.
But it will be said by the advocates of slavery, that the term
,ohite was not used in the constitution, because it would not include
all the free; that the term free was used in order to include both
white and free colored. But this assertion is but another wholly
gratuitous assumption of the facts, that there were to be slaves
under the constitution, and that representation and taxation were
to be based on the distinction between the slaves and the free; both
of which points are to be proved, not assumed.
If there were to be slaves under the constitution, and if representation and taxation were to be based upon the distinction between
the slaves and the free, then the constitution undoubtedly used the
word fret'. instead of 7ohite,in order to include both the white lind
free colored in the class of units. But if, as we are bound to presume until the contrary is proved, there were to be no slaves under
the ennstitutiou, or if representation and taxation were not founded
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on the distinction between them and the free, then the constitution
did not use the word free for such a purpose. The burden is upon
the advocates of slavery to prove, first, that there were to be slaves
under the constitution, and. secondly, that representation and taxation were to be based on the distinction between them and the free,
before they can say that the word free was used for the purpose of
including the white and free colored.
Now the whole argument, or rather assertion, which the advocates of slavery can offer in support of these points, which they are
necessitated to prove, is, that the word free is commonly nnd popularly used as the correlative of slaves. That argument, or assertion, is answered by the' fnct that the word free is not commonly or
popularly used as the correlative of slaves; that the terms white
and free colored are the common terms of distinction between the
free and the slaves. Now these last named facts, and the argument resulting from them, are not met at all, by saying that if
there were to be slaves, and if representation and taxation were to
be based on the distinction between them and the free, the word
free would then have been used. in preference to any other, in
order to include the free colored in the same class with the whites.
It must first be proved that there were to be slaves under the
constitution, and that representation and taxation were to be based
on the distinction between them and the free, before it can be said
that the word free was used in order to include both white and free
colored. Those points not being proved, the allegation, founded
on the assumption of them, is good for nothing.
The use of the word free, then, in a sense correlative with
slavery, not being the common and popular use of the word at the
time the constitution was adopted, all the argument, founded on
that assumption, falls to the ground.
On the other hand, the use of the word free, in a political sense,
as correlative either with aliens, or with persons not possessed of
equal political privileges with others, was the universal meaning
of the word, in all documents of a fundamental and constitutional
character, up to the time when the constitution of the United States
was adopted - (that is, when it was used, as it is in the United
States constitution, to describe one person, as distinguished from
another living under the same government.) Such was the meaning of the word in the colonial charters, in several of the State
constitutions existing in 1789, and in the articles of confederation
Furthermore, it was a term that had very recently been in common
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use in political discussions, and had thus been made perfectly
familiar to the people. For example, the discussions immediately
preceding the revolution, had all, or nearly all, turned upon the
rights of the colonists, as "free British subjects." In fact, the
political meaning of the word free was probably as familiar to the
people of that day as the meaning of the word citizen is now j
perhaps, indeed, more so, for there is some controversy as to the
legal meaning of the word citizen. So that all the argument
against the technical sense of the term, on the ground of its not
being the common sense, is founded in sheer ignorance or fraud.*
Finally j unless the word free be taken in the technical sense
common at that day, it is wholly an unsettled matter what sense
should be given to it. in the constitution. The advocates of slavcry take it for granted that, if it be not taken in its common and
technical sense, it must be taken in the sense correlative with slavery. But that is all gratuitous. There are many kinds of freedom besides freedom from chattel slavery j and many kinds of
restraint besides chattel slavery j restraints, too, more legitimate
in their nature, and better legitimated under the laws then existing, than slavery. And it may require a great deal more argument
than some persons imagine, to settle the meaning of the word free,
as used in the constitution, if its technical meaning be discarded.
I repeat, it is a wholly gratuitous assumption that. if the technical meaning of the word free be discarded, the sense correlative
with slavery must be adopted. The word "free," in its common
and popular sense, does not at all imply, as its correlative, either
property in man, or even involuntary service or labor. It, therefore, does not imply slavery. It implies, as its correlative, simply
restraint.
It is, of itself, wholly indefinite as to the kind of
restraint Implied. It is used as the correlative of all kinds of
restraint, imprisonment, compulsion, and disability, to which mankind are liable. Nothing, therefore, can be inferred from the wore
alone, as to the particular kind of restraint implied, in any case.
It is indispensable to know the subject matter, about which the
word is used, in order to know the kind of restraint implied. And
'" ValleZ says, "Lnnguages vary incessantly, and the signification and force of
words change with time, When an ancient act is to be interpreted, we should
know the common use of the terms at tbe time when it was written."-B.
2, ch.

rr, Bee, 272.
lIe also S8)'S, .. In the interpretation of treaties, pacts, and promises, we ought
.'lot to deviate from the common lise oflanguage, at least, if we hare not very strong
J"eIlSODS for it. "Same lee.
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if the word had had no technical meaning appropriate to the sufj.
ject mailer of the constitution, and if no other part of the constitu-

tion had given us any light as to the sense of the word in the
representative clause, we should have been obliged to conjecture its
correlative. And slavery is one of the last correlatives that we
should have been at liberty to adopt. In fact, we should have
been obliged to let the implication remain inoperative for ambiguity, and to have counted all men as "free," (for reasons given
under rule seventh.) rather than have adopted slavery as its correlative.
FIFTH RULE.

A fifth rule of interpretation is, that the sense of every word,
that is ambiguous in itself, must, if possible, be determined by
'reference to the rest of the instrument.
The importance of this rule will be seen, when it is considered
that the only alternatives to it are, that we must go out of the
instrument, and resort to conjecture, for the meaning of ambiguous
words.
The rule is an universal one among courts, and the reasons of
it are as follows :-

ValleZ says, " If he who has expressed himself in an obscure or
equivocal manner, has spoken elsewhere more clearly on the same
subject, he is the best interpreter of himself. We ought to interpret
his obscure and vague expressions, in such a manner, that they may
agree with those terms that are clear and without ambiguity,
u'hich he has tlSed elsewhere, either in the lame treaty, or in lome
other of the like kind. In fact, while we have no proof that a man
has changed his mind, or manner of thinking, it is presumed that
his thoughts have been the same on the same occasions; so that
if he has anywhere clearly shown his intention, with respect to
anything, we ought to give the same sense to what he has elsewhere said obscurely on the same affair."-B.
2, ch, 17, sec.
284.
Also; "Frequently, in order to abridge, people express imperfectly, and with some obscurity, what they suppose is sufficiently
elucidated by the things thnt preceded it, or even what they propose to explain afterwards; and, besides, the expressions have a
force. and sometimes even an entirely different signification, according to the occasion, their connection, and their relation to other
words. The connection and train of the discourse is also another
source of interpretation.
lVe ough; to consider the toholediscourse
togethP.r, in order perfectly to C€l1lceifJe
the sense of it, and to gire
to eadl expression, not so much the signification it may receitJe in
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Itself, as that it ought to have from the thread and spirit of the
discourse. This is the maxim of the Roman law: Incivile est, nist
tota lege perspecta una alilJU4particul« Pjus proposita, judicare,
l!eZ respondere:"
(It is improper to judge of, or answer to, nny
one thing proposed in a law, unless the whole law be thoroughly
examined.) - Same, sec. 280.
Also; II The connection and relation of things themselves, serve
also to discover and establish the true sense of a treaty, or of any
other piece.
The interpretation ought to be made in such. a man-

ner, that all the parts appear consonant to each other; that what
follows agree with what we7Ltbefore; at least, if it does not mani·
festly appear, that by the last clauses, sometlzi71g is changed that
went before. For it is presumed that the authors of the treaty
have had an uniform and steady train of thought; that they did not
desire things which ill agreed with each other. or contradictions;
but rather that they have intended to explain one thing by another;
and, in a word, that one and the same spirit reigns throughout the
same work, or the same treaty." - Same, sec. 286.
The Sup. Court of Mass. says, "When
the meaning of any
particular section or clause of a statute is questioned, it is proper
to look into the other parts of the statute; otherwise, the different
sections of the same statute might be so construed as to be repug·

rnmt."-l

Pickering, 250.

Coke says, II It is the most natural and genuine exposition of a
statute to construe one part of the statute by another pnrt of the
same statute."Co. Lit., 381, b.
The foregoing citations indicate the absolute necessity of the
rule, to preserve any kind of coherence or congruity between the
different parts of an instrument.
If we were to go out of an instrument, instead of going to other
parts of it, to find the meaning of every ambiguous word, we
should be liable to involve the whole instrument in all manner of
incongruities,
contradictions, and absurdities.
There are hardly
three consecutive lines, of any legal instrument whatever, the
sense of which can be understood without reference to other parte
of the instrument.
To go out of an instrument, instead of going to other parts of it,
to find the sense of an ambiguous word, is also equivalent to say·
ing that the instrument itself is incomplete.
Apply this rule, then, to the word .. fr~1' and the words It all
other persons." Tile sense of these words being ambiguous in
themselves, the rest' of the instrument must be examined to find
the persons who may properly be denominated
"free persons,"
all.ll "all other persons."
In making this examination, we shall
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find no classes mentioned answering to these descriptions, but the
native and naturalized persona on the one hand, and those not
naturalized on the other.
SIXTH JlULE.

A sixth rule of interpretation, and a very important, inflexible,
and universal one, applicable to contracts, is, that a contract must
never, if it be possible to avoid it, be so construed, as that anyone
of the parties to it, assuming him to understand his rights, and to
be of competent mental capacity to make ohligatory*- contracts,
may not reasonably be presumed to have consented to it.
If, for instance, two men were to form a copartnership in business, their contract, if its language will admit of any other possible
construction, must not be so construed as to make it an agreement
that one of the partners shall be the slave of the other; because
such a contract would be unnatural, unreasonable, and would
imply that the party who agreed to be a slave was incompetent
to make a reasonable, and therefore obligatory. contract.t
This principle applies to the constitution of the U nited States,
and to all other constitutions that purport to be established by II the
people i" for such constitutions are, in theory, but contracts of the
people with each other, entered into by them severally for their
individual security and benefit. It also applies equally to all
statutes made in pursuance of such constitutions, because the
statutes derive their authority from the constitutional consent or
contract of the people that such statutes may be enacted and enforced. The authority of the statutes, therefore, as much rests on
contract, as does the authority of the constitutions themselves. To
deny that constitutions and statutes derive their authority from
contract, is to found the government on arbitrary power.
By the rule laid down, these statates and constitutions, therefore, must not be construed, (unless such construction be unavoidable,) so as to authorize anything whatever to whick euery single
individual of II the people" may not, as competent men, knowing
• Contracts made by persons mentally incompetent to make reMonab/e co.tracts,
are not" obligatory."
t Althougb tbe greatest discretion that is within tbe limits o( reason, is allowed
to partiea iA making contracts, yet contracts manifestly unreasonable are Dot
held obligatory. And all contracts are unreasonable that purport to surrender one'.
natural rights. Also, all contracts that purport to surrender any valuable acquired
righu, as property, (or example, without any equiyalent, or reuooable motiYe.
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tbeir rights, reasonably be presumed to have freely and voluntarily
assented.
Now the parties to the contract expressed in the constitution of
the United States, are .. the people of the United States," that is,
the whole people of the United States. The description given of
the parties to the constitution, as much includes those .. people of
the United States" who were at the time treated as slaves, as
those who were not. The adoption of the constitution was not, in
theory, the exercise of a right granted to the people by the State
legislatures, but of the natural original right of the people themselves, as individuals. (This is the doctrine of the supreme court,
as will presently appear.) The slaves had the same natural competency and right to establish, or consent to, government, that
others had j and they must be presumed to have consented to it
equally with others, if the language of the constitution implies it.
We certainly cannot go out of the constitution tofind the parties
to it. And the constitution affords no legal ground whatever for
separating the then" people of the United States" into two classes,
and saying that one class were parties to the constitutional contract, and that the other class were not. There would be just all
much reason in saying that the terms .. the people" used in the
constitutions of Massachusetts, Maine, New Hampshire, and Vermont, to describe the parties to those constitutions, do not include
till .. the people" of those States, as there is for saying that all
.. the people of the United States" arc not included in the constitutional description of them, and are not, therefore, parties to the
constitution of the United States.
We are obliged to take this term, .. the people," in its broadest
sense, unless the instrument itself have clearly and palpably imposed some restriction upon it.
It is a universal rule of courts, that where justice will be promoted by taking a word in the most comprehensive sense ill
which it can be taken consistently with the lest of the instrument, it must be taken in that sense, in order that as much
justice as possible may be accomplished. On the other hand,
where a word is unfavorable to justice, it must be taken in its
most restricted sense, in order that as little injustice as possible
may be accomplished.*
• Vattelaays, " When the subject relates to things fllvorable "- (in sec. 302, he
tleines "things favorable" to be things" nsefol and salutary to human society,")
.. -" we ougbt to give the tenns all the exleD11hey an! capehle of in common use ;
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In conformity with this rule, the words, u the people of the
United States," would have to be taken in their most extensive
sense, even though they stood but on an equal ground with other
words in the instrument. But, in fact, they stand on privileged
ground. Their meaning if to he determintd befor« we proceed to
the interpretation of the rest of the instrument. The first thing to
be ascertained. in regard to an instrument, always is, who are the
parties to it ; . for upon that fact mny depend very many important
things in the construction of the rest of the instrument. In short,
the body of the instrument is to be interpreted with reference to
the parties, and not the parties conjectured by reference to the
body of the instrument. We must first take the instrument's OWl)
declaration as to who the parties are; and then, if possible. make
the body of the instrument express such, and only such, intentions,
as all the parties named may reasonably be presumed to have
agreed to.
Assuming, then, that all" the people of the United States" are
parties to the constitutional contract, it is manifest. that it cannot
reasonably be presumed that any, even the smallest, portion of
them, knowing their natural rights, and being competent to make
a reasonable contract of government, would consent to a constitution that should either make them slaves, or assist in keeping them
in slavery. Such a construction, therefore, must not be put upon
the contract, if the language admits of any other. This rule alone,
then, is sufficient to forbid a construction sanctioning slavery.
It may, perhaps, be argued that the slaves were lIot parties to
the constitution, inasmuch as they never, i1l fad, consented to it.
But this reasoning would disfranchise half the population; for
there is not a single constitution in the country-state, or national
-to which one half of the people who are, in theory, parties to it,
ever, in fact and in form, agreed. Voting lor and under a constitution, are almost the only acts that can, with any reason at all, beconsidered a formal assent to a constitution. Yet a bare majority
and ira term has many signi5eations, the most exten.he ~
to bepref'erred."_.
B. 2, ch. 11, .ee. 301•
.. In relation to things farorable, the moat mmsift
aignificalion of tbe tennII ..
JnOre agreeable to equity than their confined aigoiftcation." - &ame.
II We should, In relation to thiJl8S ~
- (in sec. 3011, b. defines U as odiOUl, enrything that, In ill own nature, is rather hnrtful than of _ to ah. hwnano
race,") -" take the terms in the moet cooIined sense, aod eTeD, to a eertaiD
degree, may admit the figuratil'e, to rerncre the bnrdensome conseqnences
proper and literal sense. or what it c:ootaina t1aat. is odi-.. ..- &m.e. 8«. 308..
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of the adult males, or about one tenth of the whole people, is the
largest number of t. the people" that has ever been considered
necessary, in this country, to establish a constitution. And after
it is established, only about one fifth of the people are allowed to
vote under it, even where suffrage is most extended. So that no
formal assent to a constitution is ever given by the people at large.
Yet the constitutions themselves assume, and virtually assert. that
all .. the people" have agreed to them. They must, therefore, be construed on the theory that all have agreed to them,
else the instruments themselves are at once denied, and, of course,
invalidated altogether. No one, then, who upholds the validity
of the constitution, can deny its own assertion, that all .. the people " are parties to it. Besides, no one, unless it be the particular
individuals who have not consented, can take advantage of the
fact that they have not consented.
And, in practice, we do not allow even such individuals to
take advantage of the fact of their non-consent, to avoid the burdens imposed by the instrument; and not allowing the individuals
themselves to take advantage of it for that purpose, no other person, certainly, can be allowed to take advantage of it to shut them
out from its protection and benefits.
The consent, then, of .. the people" at large is presumed,
whether they ever have really consented, or not. Their consent
is presumed only on the assumption that the rights of citizenship
are valuable and beneficial to them, and that if they understood
that fact, they would willingly give their consent in form. Now,
the slaves, if they understood that the legal effect of their consenting to the constitution would be .. to secure the blessings of liberty
to themselves and their posterity," would doubtless all be as ready
to give their actual assent to it, as any other portion of .. the
people" can be. Inasmuch, then, as such would be the legal
effect of their consent, there is no other class of" the people of the
United States," whose consent to the constitution may, with so
much reason, be presumed ; because no other class have so much
to gain by consenting to it. And since the consent of all is presumed, solely on the ground that the instrument is beneficial to
tbem, regardless of tbeir actual assent, there is no ground for
excluding, or for not presuming, tbe consent of those, whose
consent, on account of its beneficial operation upon their interest.
and rights, can be most reasonably and. safely presumed.
But it may, perhaps, be said that it cannot reasonably be pre-
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sumed that the slaueholders would agree to a constitution, which
would destroy their right to their slave property.
One answer to this argument is, that the slaveholders had, at
the time, no legal or constitutional right to their slaves, under
their State constitutions, as has already been proved; and they
must be presumed to have known that such was the fact, for every
one is presumed to know the law.
A second answer is, that it is, in law, considered reasonableas it is, in fact, one of the highest evidences of reason-for
a
man voluntarily to do justice, against his apparent pecuniary
interests.
Is a man considered non compos mentis for restoring stolen
property to its rightful owner, when he might have retained it
with impunity? Or are all the men, who have voluntarily emancipated their slaves, presumed to have been fools? incompetent to
make reasonable contracts? or even to have had less reason than
those who refuse to emancipate 1 Yet this is the whole argument
of those, who say that it cannot be supposed that the slaveholders
would agree to a free constitution. 'The argument would have
been good for nothing, even if the then existing State constitutions
had authorized slavery.
There would be just as much reason in saying that it cannot be
supposed that thieves, robbers, pirates, or criminals of any kind.
would consent to the establishment of governments that should
have authority to suppress their business, as there is in saying
that slaveholders cannot be supposed to consent to a government
that should have power to suppress slaveholding. If this argument
were good for anything, we should have to apply it to the state
constitutions, and construe them, if possible, so as to sanction all
kinds of crimes which men commit, on the ground that the criminals themselves could not be supposed to have consented to any
government that did not sanction them.
The truth is, that however great a criminal a man may have
been, it is considered a very reasonable act for him to agree to do
justice in future; and therefore, when communities establish governments for the purpose of maintaining justice and right, the
assent of all the thieves, robbers, pirates, and slaveholders, is as
much presumed, as is the assent of the most honest portion of
community.
Governments for the maintenance of justice and
liberty could not be established by the consent of the whole people
on any other ground.

SIXTH RULE.

187

It would be a delectable doctrine, indeed, for courts to act upon,
in construing a constitution, to presume that it was intended to
subserve the criminal purposes of a few of the greatest villains in
community; and then to force all its honest words to yield to that
presumption, on the ground that otherwise these villains could not
be presumed to have agreed to it. Yet this is the doctrine practised
upon by all who uphold the constitutionality of slavery. They
know that the whole people, honest and dishonest, slaveholders
nnd non-slaveholders alike, must be presumed to have agreed
either to an honest or a dishonest constitution; and they think it
more reasonable to presume that all the honest people agreed to
turn knaves, than that all the knaves agreed to become honest.
This presumption is the polar star of all their reasonings in favor
of the constitutionality of slavery. If this presumption be a true
guide in the interpretation of all other constitutions, laws, and
contracts, it is, of course, a correct one for interpreting the constitution of the United States; otherwise not.
The doctrine, that an instrument, capable of an honest meaning,
is to be construed into a dishonest one, merely because one in forty
of the parties to it has been a dishonest man up to the time of
making the agreement, (and probably not more than one in forty
of .. the people of the United States" were slaveholders,) would
not only put it nearly or quite out of the power of dishonest men
to make contracts with each other that would be held honest in
the sight of the law, but it would even put it nearly or quite out
of the power of honest men to make contracts with dishonest ones,
that would be held honest in the sight of the law. All their contracts, susceptible of a dishonest meaning, would have to be so
construed; and what contract is ever entered into by honest with
dishonest men, that is not susceptible of such a construction, especially if we may go out of the contract, and inquire into the
habits, character, and business of each of the parties, in order to
find that one of them is a man who may be suspected of a dishonest motive, and this suspected motive of the one may then be
attributed to the others as their true motive.
Such a principle of law would virtually cut off dishonest men
from all right to make even honest contracts with their fellowmen, and would be a far greater calamity to themselves than the
doctrine that holds all their contracts to be honest, that are susceptible of an honest construction; because it is indispensable to a
dishonest man's success and well-being in life that a large portion
of his contracts should be held honest and valid.
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Under a principle of law, that presumes everybody dislwnest,
and construes their constitutions, laws, and contracts accordingly,
pandemonium would be established at once, in which dishonest.
men would stand no better chance than others; and would therefore have no more motive than others for sustaining the government.
In short, it is obvious that government would not, and could not,
be upheld for an instant, by any portion of society, honest or dishonest, if such a presumption were to be adopted by the courts as
a general rule for construing either constitutions, laws, or private
contracts. Yet, let it be repeated, and never forgotten, that this
presumption is indispensable to such a construction of the constitution as makes slavery constitutional. It is the sine qua non to the
whole fabric of the slaveholding argument.
There is, then, no legal ground whatever for not presuming the
consent of slaves, slaveholders, and non-slaveholders to the constitution of the United States, on the supposition that it prohibits
slavery. Consequently, there is no legal ground for denying that
the terms" the people of the United States," included the 1olzo18
of the then people of the United States. And if the whole of the
people are parties to it, it must, if possible, be so construed as to
make it such a contract as each and every individual might reasonably agree to. In short, it must, if possible, be so construed as
not to make any of the parties consent to their own enslavement.
Such a construction is possible, and being possible, is necessarily
the true construction.
The constitution of the United States, therefore, would have
abolished slavery, by making the slaves parties to it, even though
the state constitutions had previously supported it.'*'
'" Story sal's, II Who, then. are the parties to this contrsct1
'" '" '" Let the
instrument answer for itself The people of the United States are the parties to
the constitution."-I
Story'. Comm. on Oms/., p. 355.
The supreme court of the United States says, "The government (of the U. S,)
proceeds directly from the people i I.' ordained and established' in the uame of the
people."-4
Wheaton,403.
"The government of the Union i$, emphatically and truly, a goverllment of the
people i and in form and in substance it emanates from them. Its powers are
granted by them, and are to be exercised directly on them, and for their benefit."
-4 Whea/oll, 404, 405.
"The constitution of the United States was ordained and established, not by the
United States in their sovereign capacities, but emphatically, as the preamble 01
the constitution declares, hy the people of the United States." -1 Wheaton, 324.
Story, commenting upon the words" We the people of the United States," 8ays,
• We hue tbe strongest assurances that Ibis preamble was Dot adopted al a mer.
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The seventh rule of interpretation is the one that has been
repeatedly cited from the supreme court of the United States, to
wit:
" Where rights are infringed, where fundamental principles are
overthrown, where the general system of the laws is departed from,
the legislative intention must be expressed with irresistible clearness, to induce a court of justice to suppose a design to effect such
objects."
formulary; but as a solemn promulgation of a fundamental fact, Tital to the character and operations of the goremment,
The obvious object was to substltute a
government of the people for a confederacy ofstates."-l
())mm., p. 446.
Also, II The conrention determined that the fahnc of American empire ought to
rest, and should rest, on the solid basis of the consent of the people. The stream.
of national power ought to How, and should How, im.mediately from the highee
original fountain of all legitimate authority.
And the uniform doctrine
of the highest judicial authority has accordingly been, that it WIlS the act of the
people, and not the IICtof the states; and that it bound the latter as snhordinate
to the people."-l
Story" Comm., p. 441.
Kent says, II The government of the United States was erected hy the free Toice
and the joint will of the people of America, for their common defence and general
welfare." - 1 Kent, 189.
Chief Justice Jay said, "Every state constitution is a compact, made by and
between the citizens of the state to govern themselves in..a certain manner; nnd
the constitution of the United States is likewise a eorqpact, made by the people of
the United States to govern themselves, as to general ohjects, in a certain mnnner."
-2 Dallas,419; cited by Story, 1 ())mm.,p. 311.
Mr. Webster says, "It is tbe people's constitution, the people'e goremment] made
for the people; made by the people; and answerable to the people. The people
of the United States have declared that this constitution shall be the supreme lilw.
We must either admit the proposition, or dispute their authority.
We
are all agents of the same supreme power, the people. The general gonmment
and the state govemments derive their authority from the same aource."Web.ter', Speeches, 1101. 1, p. 410.
Also, « I bold it to he a popular gonmment, erected by the people; those who
administer it, responsible to the people; and itself capable of being amended and
modified, just as the people choose it should be. It is as popular, just lIS truly
emanating from the people, as tbe state governments. It is created for one purpose; the state goTernments for another. It baa itsoWD powers; they hale theirs."
-Same,p.418.
•
Also, "This gol'llmment is the independent offsprillg of the popular wlll."Same, 419.
If the constitution were not established by" the people," them I. no Information
given in the constitution, as to whom it was established hy. We must, ofneces.lty,
therefore, accept its own declaration, that it was established by the people. And
if we accept its declaration that it was establish~d by " the people," we mnst also
aec:ept its virtual declaration that it was establi.hed by th. whole people, for it
giTeS no information ofits beiog establi.hed by one portion of the people,anymor.
than by another. No leparatiOR can therefore be made between cllil'erent pord.ethe people.
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The pith of this rule is, that any unjust intention must be
•expressed with irresistible clearness," to induce a court to give a
law an unjust meaning.
The word "expressed" is a very important one, in this rule. It
is necessary, therefore, for the benefit of the unprofessional reader,
to define it.
In law, a thing is said to be II expressed," only when it is uttered,
or written out, embodied in distinct words, in contradistinction to
its being inferred, implied, or gathered from evidence exterior to
the words of the law.
The amount of the rule, then, is, that the court will never,
through inference, nor implication, attribute on unjust intention
to a law; nor seek for such an intention in any evidence exterior
to the words of the law. They will attribute such an intention to
the law, only when such intention is written out in actual terms t
and in terms, too, of II irresistible clearness."
The rule, it will be observed, does not forbid a resort to inference, implication, or exterior evidence, to help ol'lt the supposed
meaning of, or to solve any ambiguities in, a law that.i« consistent
with justice. It only forbids a resort to such means to help out
the supposed meaning of, or to solve any ambiguities in, an unjust
law. It virtually says that if an ambiguous law can possibly be
interpreted favorably to justice, it shall be thus interpreted. But
if it cannot be thus interpreted, it shall be suffered to remain inoperative-void
for its ambiguity-e-rather than the court will help
out its supposed meaning by inference, implication, or exterior
evidence.
Is this rule a sound one 1 It is; and for the following reasons:
Certainty is one of the vital principles of law. Properly speaking, nothing is law that is uncertain. A written law is only what
i3 written. It is not certain, any further than it is written. If,
then, we go out of the written law, we necessarily go into the
region of uncertainty. It must, also, generally be presumed, that
the legislature intend nothing more than they have chosen to communicate. It is therefore straining matters, and going beyond
strict legal pnnciples, to go out of the words of a law, to find its
meaning, in any case whatever. whether for a good purpose, or II
had one.
It will be asked, then, "Why resort to inference, implication,
and exterior evidence, to solve the ambiguities in a just law l"
The answer is this: Such is the variety of senses in which lan-
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guage is used by different persons, and such the want of skill in
many of those who use it, that laws are very frequently left in
some ambiguity. Men, nevertheless, act upon them, assuming to
understand them. Their rights thus become involved in the
efficacy of the law, and will be sacrificed unless the law be carried
into effect. To save these rights, and for no other purpose, the
courts will venture to seek the meaning of the law in exterior evidence, when the intent of the law is good, and the apparent ambiguity not great. Strictly speaking, however, even this proceeding
is iUegal. Nothing but the necessity of saving men's rights,
affords any justification for it. But where a law is ambiguous and
unjust, there is no such necessity for going out of its words to
settle its probable meaning, because men's rights will not be saved,
but only sacrificed, by having its uncertainty settled, and the law
executed .. It is, therefore, better that the law should perish, be
suffered to remain inoperative for its uncertainty, than that its
uncertainty should be removed, (or, rather, attempted to be
removed, for it cannot be removed absolutely, by exterior evidence,) and the law carried into effect for the destruction of men's
rights.
Assuming, then, the rule of the court to be sound. are the rules
laid down in the "Unconstitutionality of Slavery,"* that have
since been somewhat questioned,t embraced in it 1 Those rules
are as follows:
1. "One of them is, that where words are susceptible of two
meanings, one consistent, and the other inconsistent, with justice
and natural right, that meaning. and only that meaning, which is
consistent with right, shall be attributed to them, unless other parts
of the instrument overrule that interpretation."
This rule is clearly embraced in the rule of the court; for the
rule of the court requires the unjust meaning to be "expressed
with irresistible clearness," before it can be adopted; lind an unjust meaning certainly cannot be said to be "expressed with irresistible clearness," when it is expressed only .by words, which,
consistently with the laws of language, and the rest of the instrument, are susceptible of an entirely different-that
is, a perfectly
innocent-meaning.
2. .. Another rule, (if, indeed, it be not the same,) is, that no
language except that which is peremptory, and no implication,
• Page 62, Second Edition.

t By Wendell Phillip',
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except one that is inevitable, sliall be held to authorize or sancuon
anything contrary to natural right."
This rule is also clearly embraced in the rule of the court; for
the rule of the court requires that the unjust intention be .. expressed," that is, uttered, written out in terms, as distinguished
from being inferred, or implied.
The requirement, also, that it be
" expressed with irresistible clearness," is equivalent to the requirement that the language be "peremptory."
3.. "Another rule is, that 1W extraneous or historical ef1ide7u:e
shall be admitted to fix upon a statute an unjust or immoral meaning, when the words themselves of the act are susceptible of an
innocent one."
This rule is also clearly embraced in the rule of the court; for
the rule of the court requires, not only that the unjust intention be
.. expre$sed," written out, embodied in words, as distinct from being
inferred, implied, or sought in exterior historical evidence, but also
that it be embodied in words of "irresistible clearness." Now,
words that express their intention with" irresistible clearness," can
of course leave no necessity for going out of the words, to "extraneous or historical evidence," to find their intention.
But it is said that these rules are in conflict with the general
rule, that where a law is ambiguous, the probable intent of the
legislature may be ascertained by extraneous testimony.
It is not an universal rule, as has already been shown, that even
where a law, as a whole, is ambiguous, the intentions of the legislature may be sought in exterior evidence. It is only where a just
law is ambiguous, that we may go out of its words to find its
probable intent. We may never do it to find the probable intent
of an unjust one that is ambiguous; for it is better that an unjust
law should perish for uncertainty, than that its uncertainty should
be solved by exterior evidence, and the law then be executed for
the destruction of men's rights.
Where only single words or phrases in a law are ambiguous, as
is the case with the constitution of the United States, the rule is
somewhat different from what it is where the law, as a whole, is
ambiguous. In the case of single words and phrases that are
ambiguous, all the rules applicable to ambiguous words and
phrases must be exhausted in vain, before resort can be had to
evidence exterior to the law, or the words and phrases be set down
as sanctioning injustice. For example; to settle the meaning oC
an ambiguous word or phrase, we must, before going out of the
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IDBtrument,refer to all the other parts of the instrument itself, to
its preamble, its general spirit and object, its subject matter, and,
in the case of the constitution, to "the general system of the
laws" authorized and established by it. And the ambiguous
word or phrase must be construed in conformity with these, if
possible, especially when these are favorable to justice. And it is
only when all these sources of light have failed to suggest a just,
reasonable, and consistent meaning, that we can go out of the
instrument to find the probable meaning.
If, when a single word or phrase were ambiguous, we could at
once go out of the instrument, ibefore going to other parts of it,)
to find the probable intent of that single word or phrase, and could
determine its intent. independently of its relation to the rest of the
Instrument, we should be liable to give it a meaning irrelevant to
the rest of the instrument, and thus involve the whole instrument
in absurdity, contradiction, and incongruity.
There are only four or five single words and phrases in the
constitution, that are claimed to be ambiguous ill regard to slavery.
All the other parts of the instrument, its preamble, its prevailing
spirit and principles, its subject matter, II the general system of the
laws" authorized by it, all repel the idea of its sanctioning
slavery. If, then, the ambiguous words and phrases be construed
with reference to the rest of the instrument, there is no occasion
to go out of the instrument to find their meaning.
But, in point of fact, the words of a law never are ambiguota,
legally speaking, where the alternative is only between a meaning
that is consistent, and one that is inconsistent, with natural right;
for the rule that requires the right to be preferred to the wrong, is
imperative and universal in all such cases; thtls making the legal
meaning of the 1lJord precisely as certain, as though it could, in no
case, hafJe any other meaning. If thus prevents the amhiguity,
which, hut for the rule, might have em ted.
This rule, that a just, in preference to an unjust, meaning must
be given to a word, wherever it is possible, consistently with the
rest of the instrument, obviously takes precedence of the rule that
permits a resort to exterior evidence; end for the following rea80ns:1. Otherwise, the rule in favor of the just meaning could seldom or never be applied at all, because when we have gone out
of the worth of the law, we have gone away from those things to
which the rule applies. The exterior evidence which we should
17
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find, would not necessarily furnish any opportunity {or the apphcation of the rule. This rule, therefore, of preferring the just to
the unjust meaning of a word, could hardly have had an existence,
except upon the supposition that it was to be applied to the words
given in the law itself. And if applied to the words given in the
law itself, it of course settles the meaning, and there is then no
longer any occasion to go out of the law to find its meaning.
2. Nothing would be gained by going out of a law to find
evidence of the meaning of one of its words, when a good meaning
could be found in the law itself. Nothing better than a good
meaning could be expected to be found by going out of the law.
As nothing could be gained, then, by going out of the law, the
only object of going out of it would be to find an unjust meaning;
but that, surely, is no sufficient reason for going out of it. To go
out of a law to find an unjust meaning for its words, when ajust
meaning could be found in the law itself, would be acting on the
principle of subverting all justice, if possible.
3. It would hardly be possible to have written laws, unless the
legal meaning of a word were considered certain, instead of ambiguous, in such cases as tbis; because there is hardly any word
used in writing laws, which has not more than one meaning, and
which might not therefore be held ambiguous, if we were ever to
lose sight of the fact, or abandon the presumption, that justice is
the design of the law. To depart from this principle would be
introducing universal ambiguity, and opening the door to universal
injustice.
4. Certainty and right are the two most vital principles of the
law. Yet certainty is always sacrificed by going out of the words
of the law; and right is always liable to be sacrificed, if we go
out of the words, with liberty to choose a bad meaning, when a
good meaning can be found in the words themselves; while both
certainty and right are secured by adhering uniformly to the rule
of preferring the just to the unjust meaning of a word, wherever
the two come in collision. Need anything more be said to prove
the soundness of the rule?
The words of a law, then, are never ambiguous, legally speaking. when the only alternative is between a just and an unjust
meaning. They are ambiguous only when both meanings are
consistent with right, or both inconsistent with it.
In the first of these two cases, viz., where both meanings are
ctnUistent with right, it is allowable, for the sake of savIng the
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rights dependent on the efficacy of the law, to go to extraneous
history to settle the probable intention of the legislature. But in
the latter case, viz., where both meanings are inconsistent with
right, it is not allowable to go out of the words of the law itself,
to ascertain the legislative intention. The law must rather be
suffered to remain inoperative for its uncertainty.
The rule, quoted from the supreme court, comes fully up to
these principles; for that rule requires, in order that an unjust law
may be carried into effect, that the unjust intent be" expressed,"
as distinguished from being inferred, implied, or sought in exterior
evidence. It must also be .. expressed with irresistible clearness."
If it be left in an uncertainty, the law will be construed in favor
of the right, if possible; if not, it wiII be suffered to perish for its
ambiguity.
Apply, then, this rule of the court, in all its parts, to the word
co free," and the matter will stand thus.
1. A sense correlative with aliens, makes the constitution consistent with natural right. A sense correlative with slaves, makes
the constitution inconsistent with natural right. The choice must
therefore be made of the former sense.
2. A sense correlative with aliens, is consistent with" the general system of the laws" established by the constitution. A sense
correlative with slavery, is inconsistent with that system. The
former sense then must be adopted.
3. If a sense correlative with aliens be adopted, the constitution
itself designates the individuals to whom the word" free," and the
words .. all other persons" apply. If a sense correlative with
slaves be adopted, the constitution itself has not designated the
individuals to whom either of these descriptions apply, and we
should have to go out of the constitution and laws of the United
States to find them. This settles the choice in favor of the former
sense.
4. Even if it toere admitted that the word ..free" IOasused as
the correlative of slaves, still, inasmuch as the constitution itself
has not designated the individuals who may, and who may not, he
held as slaves, and as u>c cannot go out of the instrument to settle
any ambiguity in favor of injustice, the provision must remain
inoperative for its uncertainty i and all persons must he presumed
free, simply because the constitution itself has not told us who may
6e Uaves.
Apply the rule further to the words "importation of persons."
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and" service and labor," and those words wholly fail to reeogniD
slavery.
Apply tne rule only to the word "free," and slavery is unconetitutional ; for the words" importation of persona," and" service
and labor," can have no claims to be considered recognitions or
sanctions of slavery, unless such a signification be first given to
the word" free."
EIGHTH RUJ&.

An eighth rule of interpretation is, that where the prevailing
principles and provisions of a law are favorable to justice, and
general in their nature and terms, no unnecessary exception to
them, or to their operation, is to be allowed.
It is a dictate of law, as of common sense-or
rather of law,
because of common sense - that an exception to a rule cannot be
established, unless it be stated with at least as much distinctness
and certainty 88 the rule itself, to which it is an exception; because
otherwise the authority of the rule will be more clear and certain,
and consequently more imperative, than that of the exception, and
will therefore outweigh and overbear it. This principle may
justly be considered a strictly mathematical one. It is founded
simply on the necessary preponderance of II greater quantity over
a less. On this principle, an exception to a general law cannot
be established, unless it be expressed with at least as much distinctness as the law itself.
In conformity with this principle, it is the ordinary practice, in
the enactment of laws, to state the exceptions with the greatest
distinctness. They are usually stated in a separate sentence from
the rest of the law, and in the form of a prO'lJiso, or exception,
commencing with the words" Prol1ided, nerJeTtheless," .. Excepting,
Mwever," or words of that kind. And the language of the proviso
is generally even more emphatic than that of the law, as it, in
reality, ought to be, to preponderate against it.
This practice of stating exceptions has been further justified,
and apparently induced, by that knowledge of human nature
which forbids us to understand a man as contradicting, in one
sentence what he has said in another, unless his language be
incapable of any other meaning. For the same reason, a law,
(which is but the expression of men's intentions,) should not be
held to contradict, in one sentence, what it has said in another,
except the terms be perfectly clear and positive.
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The practice of stating exceptions in this formal and emphatic
manner, shows also that legislators have usually, perhaps unconsciously, recognized, and virtually admitted, the soundness of
the rule of interpretation, that requires an exception to be stated
with at least as much clearness as the law to which it .is an exception.
This practice of stating exceptions in a clear and formal manner,
is common even where no violation of justice is involved in the
exception; and where an exception therefore involves less violation of reason and probability.
This rule of interpretation, in regard to exceptions, corresponds
with what is common and habitual, if not universal, in common
life, and in ordinary conversation. If, for instance, a man make
an exception to a general remark, he is naturally careful to express
the exception with peculiar distinctness; thus tacitly recognizing
the right of the other party not to notice the exception, and the
probability that he will not notice it, unleSs it be stated with perfect distinctness.
Finally. Although an exception is not, in law, a contradiction,
it nevertheless partakes 50 strongly of the nature of a contradiction
- especially where' there is no legitimate or rightful reason for
it - that it is plainly absurd to admit such an exception, except
upon substantially the same terms that we admit a contradiction,
viz., irresistible clearness of expression.
The question now is, whether there is, in the constitution, any
compliance with these principles, in making exceptions in favor of
slavery? Manifestly there is none. There is not even an approach to such a compliance. There are no words of exception;
DO words of proviso; no words necessarily implying the existence
or sanction of anything in conflict with the general principles of
the instrument.
Yet the argument for slavery, (I mean that founded on the
representative clause,) makes two exceptions-not
one merely,
but two-and
both of the most flagitious and odious characterwithout the constitution's having used any words of proviso or
exception; without its having devoted any separate sentence to
the exception; and without its having used nny words which, even
if used in a separate sentence, and also preceded by a .. Pr01Jitkd,
nevertheless," would have necessarily implied any such exception.
us are claimed. The exceptions are claimed as having been
established merely incidentally and casually, in describing the
17-
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manner of counting the people for purposes of representation and
taxation; when, what is worse, the words used, if not the moSI
common and proper that could have been used, are certainly both
common and proper for describing the people, where no exception to II the general system of the laws" established by the constitution is intended.
It is by this process, and thi; alone, that the argument for slavery
makes two exceptions to the constitution; and both, as has already
been said, of the most flagitious and odious character.
One of these exceptions is an exception of principle, substituting
injustice and slavery. for II justice and liberty."
The other is an exception of persons; excepting a part of II the
people of the U nited States" from the rights and benefits, which
the instrument professes to secure to the whole; and exposing
them to wrongs, from which the people generally are exempt.
An exception of principle would be less odious, if the injustice
were of a kind that bd're equally on all, or applied equally to all.
But these two exceptions involve not only injustice in principle,
but partiality in its operation. This double exception is doubly
odious, and doubly inadmissible.
Another insuperable objection to the allowance of these exceptions, is, that they are indefinite-especially
the latter one. The
persons who may be made slaves are not designated. The persons allowed to be made slaves being left in uncertainty, the
exception must fail for uncertainty, if for no other reason. We
cannot. for the reasons given under the preceding rule, go out of
the instrument to find the persons, because it is better that the
exception should Inil for its uncertainty, than that resort should be
had to exterior evidence for the purpose of subjecting men to
slavery.
NINTH RULE.

A ninth rule of interpretation is, to be guided, in doubtful cases,
by the preamble.
The authority of the preamble, as a guide to the meaning o( an
instrument. where the language is ambiguous, is established. In
fact, the whole object of the preamble is to indicate the objects had
in view in the enacting clauses; and of necessity those objects will
indicate the construction to be given to the words used in those
clauses. Any other supposition would either make the preamble
worthless, or, worse than that, deceitful.
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Ir we are guided by the preamble in fixing the meaning of those
clauses that have been claimed for slavery, it is plain that no sanction or recognition of slavery will be found in them; for the preamble declares the objects of the constitution to be, among other
things, .. justice" and" liberty." '*'
TEN'TH RULE.

A tenth rule of interpretation is, that 'Onepart of an instrument
must not be allowed to contradict another, unless the language be
so explicit as to make the contradiction inevitable,

* Story

SIlY","The

importance of erarniaing the preamble, for the purpose of

expoundmg the lang-uage of a statute, has been long felt, and universally conceded
in all jundical discussions. It is an admitted maxim an the ordinary course of the

admmistration

uf justice, that the preamble tlf a statute is a key to open the mind

-of the makers, as to rhe mischief. which are to be remedied, aad the objects which
are 10 be accomplrsbed by the provlsions of the statute. We find it laid down in
some of our earliest authcrrues in the common 1,1\\',and civilians are accustomed
to a similar expression, <eseante legis prremio, -cessat et ipsa lex, (The preamhle
of the law ceasing, the law Itself also ceases.} Prolrahly it has a foundation in the
-exposunm of every code of wntteu law, from the uni ..ersal principle of imerpretation, that the will and intention of the legislature is to be regarded and followed.
It is properly resorted to where doubts or ambiguities arise upon the words of the
enacting part; for If they are clear and unambiguous,
there seems little room fOr
interpretation, except ill cases leading to an absurduy, or to a dll'\l(.t overthrow of
the intention expressed in the preamble,
"There does not seem any reason why, in a fundamental law or constitution of
'gOvernment, an equal attention should not be given to the intention of the framers,
as expressed in the preamble, ."nd accordingly we find that it has been constantly
referred to by statesmen and jurists to aid them ill the exposition of its provisiuns."
-I Slory's Comm. on Const., p. 443-4.
Story also SdYS, "Its true office is to expound the nature, and extent, and appliealion of the powers actually conferred by the constituuon, and aot substantively tot
create them."-S'lnle,
44 ••
"Though the preamble cannot control the enacting part of to statute which is
-espressed in clear and unamblguoas
terms, yet, if aay doubt arise on the words oC
the enacting part, the preamble may be resorted !D, to explain it."-7
Bacon' •
.Abr., 435,note. 4 Tenn Rep., 793. 13 Vesey,36.
Ii Johnson, N. Y. Rep., lIG.
" A statute made pro bono publico (for the public good) shall be construed in
such manner that it may as far as possible attain the end proposed." - 'I Bacon' •
.Abr.,461.

The constitutioa of the United States avows itself to he established for the public
good-that
is, for the good of "the people of the United States "-to
establish
justice and secure the blessings of liberty to tbemselves and their posterity. It
must of course" be eoastrued in such manner that it may, as far as possible, attain
that end."
Story says, " Was it not framed lOr the good oC the people, and by the people 1"
-1 Story's Comm., 394.
Chief Justice Jay dwells at length llJlOD the authorlty of'the preamble,as a guide
for the interpretation of the coustitutieu, - 2 Dallas, 419.
Also Jnstice Story, ill
his Commentaries OIl the Constitution, rol. I, book 3, eh, 6.
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Now the constitution would be full of contradictions, if it tolerated slavery, unless it be shown that the constitution itself has
established an exception to all its general provisions, limiting their
operation and benefits to persons not slaves. Such nn exception
or limitation would not, legally speaking, be 11 contradiction. But
I take it for granted that it has already been shown thnt no such
exception can be made out from its words. If no such exception
be made out from itS words, such a construction must. if possible.
be given to each clause of the instrument, as will not amount to !l
contradiction of any other clause. There is no difficulty in making such a construction; but when made it will exclude slavery.
ELEVENTH

ltULE.

An eleventh rule is one laid down by the supreme court of the
\United States, as follows:
II An act of congress"
(and the rule is equally applicable to theconstitution} II ought never to be construed to violate the law of
nations, if any other possible construction remains."""
This rule is specially applicable to the clause relative to "the
importation of persons." If that clause were construed to sanction
the kidnapping of the people of foreign nations, and their importation into this country as slaves, it would be a flagrant violation of
that law.
TWELF'J'H RULE.

A twelfth rule, universally applicable to questions both of fact
and law, and sufficient, of itself alone, to decide, against slavery.
every possible question that can be raised as to the meaning of the
constitution, is this. II that all reasonable doubts must lie clecitledin
favor of liberty." t
All the foregoing rules, it will be observed, are little other than
varied and partial expressions of the rule so accurately, tersely.
comprehensively, and forcibly expressed by the- supreme court of
the United Stntes, viz.:
*2 O"anch, 64.
t The Supreme ellurt of Mississippi say. rekrring to the elaim of freedom, set
1Ip before it, "Is it not an unquestioned rule that, in matters of doubt, courta
must lean in .f01J{)J'eTn t>it~ ~t libe1-tati.?" (in favor of life and liberty.)-Hanr"
~,. Decker, JValker'. Munuippi
Repl1rt., 36.
I cite this authority fram Mr. Chase's argument in the Van Zandt case.
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" Where rights are infringed, where fundamental principles are
overthrown, where the general system of the laws is departed from,
the legislative intention must be expressed with irresistiUe charnus, to induce a court of justice to suppose a design to effect such
objects."
THIRTEENTH RULE.

A thirteenth rule, and one of great importance, is, that Instruments must be so construed as to give no shelter or effect to fraud.
This rule is especinllyapplicable for deciding what meaning we
are to give to the word free in the constitution; for if a sense correlative with slavery be given to that word, it will be clearly the
result of fraud.
We have abundant evidence that this fraud was intended by some
of the framers of the constitution. They knew that an instrument
legalizing slavery could not gain the assent of the north. They
therefore agreed upon an instrument honest in itB terms, with the
intent of misinterpreting it after it should be adopted.
The fraud of the framers, however, does not, of itself, implicate
the people. But when any portion of the people adopt this fraud
in practice, they become implicated in it, equally with its authors.
And anyone who claims that an ambiguous word shall bear a sense
inappropriate to the subject matter of the instrument, contrary to
the technical and common meaning of the word, inconsistent with
Ilny intentions that all the parties could reasonably be presumed to
agree to, inconsistent with natural right, inconsistent with the preamble, and the declared purpose of the instrument. inconsistent
with .. the general system of the laws" established by the instrument; anyone who claims such an interpretation, becomes a participator in the fraud. It is as much fraudulent. in law, for the people
of the present day to claim such a construction of the word free, as
it was for those who lived at the time the instrument was adopted.
Vattel has laid down two very correct principles to be observed
as preventives of fraud. They are these:
1. That it is not permitted to interpret what has no need of
interpretation.
.
2. That if a party have not spoken plainly, when he ought to
have done so, that which he has sujJiciently declared, shall be
taken for true against him.
Valtel's remarks in support of, and in connection with, these
principles, are so forcible and appropriate that they will be given
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somewhat at length. If he had had in his mind this very fraud
which the slaveholders and their accomplices intended to perpetrate by means of the word free in the constitution, he could
hardly have said anything beuer fitting the case.
He says, .. That fraud seeks to take advantage even of the
imperfection of language; that men designedly throw obscurity
and ambiguity into their treaties, to obtain a pretence for eluding
them upon occasion. It is then necessary to establish rules
founded on reason, and authorized by the law of nature, capable
of frustrating the attempts of a contracting power void of good
faith. Let us begin with those that tend particularly to this end;
with those maxims of justice and equity destined to repress fraud
and prevent the effect of its artifices.
" The first general maxim of interpretation is, that it is not permitted to interpret what has no need of interpretation.r
When
an act is conceived in clear and precise terms, when the sense is
manifest and leads to nothing absurd, there can be no reason to
refuse the sense which this treaty naturally presents. To go else«
where in search of conjectures in order to restrain or extinguish
it, is to endeavor to elude it. If this dangerous method be once
admitted, there will be no act which it will not render useless.
Let the brig-htest light shine on all the parts of the piece, let it be
expressed in terms the most clear and determinate; all this shall
be of no use. if it be allowed to search for foreign reasons in order
to maintain what cannot be found in the sense it naturally presents.
" The cavillers who dispute the sense of a clear and determinate
article, are accustomed to draw their vain subterfuges from the
pretended intention and views of the author of that article. It
would often be very dangerous to enter with them into the discussion of these supposed views, that are not pointed out in the piece
itself. This rule is more proper to repel them, and which cuts off
all chicanery; if he who can and ought to have explained himself
clearly and plainly, has not done it, it is the worse for him; he
cannot he allowed to introduce subsequent restrictions which he Iuu

* This rule is fairly applicable to the word free. The sense correlative with
aliens is a sense appropriate to the subject matter of the instrument; it accurately
and properly describes a class or persons, which the constitution presumes would
exist under it; it was, at the time, the received and technical sense of the word in
all instruments of a slmilar character, and therefore its presumptiDc sense in tho
constitution; it is consistent witb. intentions reasonably attributable to all the parties to the constitutron t it is consistent with natural right, with the preamble, the
declared pnrpose of the constitution, and with the general system of the law.
established by the constitution.
Its legal meaning, in the constitution, was therefore plain, manifest, palpable, and, at the time of its adoption, had no need of interprelaiion, It needs interpretation nolO, only to expose the fraudulent interpretation
of the past; and because, in pursuance of that fralldulent interpretation, usage haa
aow somewhat changed the received meaning of the word.

THIRTEENTH

RULE.

not expressed. This is the maxim of the Roman law; Pactionem
obscuram iis nocere, in quorum fuit potestate legem apertius conscrihere. (The harm of an obscure compact shall fall upon those
in whose power it was to write the rule plaijily.)
The equity of
this rule is extremely visible, and its necessity is not less evident.
There can be no secure conventions, no firm and solid concession,
if these may be rendered vain by subsequent limitations that ought
to have been mentioned in the piece, if they were included in the
intentions of the contracting powers."- Vattel, h. 2, ell. 17, sees.
262, 263, 26-1.
.. On every occasionwhen a person hat, aud ought to have shown
his intention, we take for true against him what he has SUFFICIENTLY declared. This is an incontestible principle applied to treaties;
for if they are not a vain play of words, the contracting parties
ought to express themselves with truth, and according to their real
intentions. If the intention sufficiently declared, was not taken for
the true intention of him who speaks and binds himself, it would
be of no use to contract and form treaties."- Same, sec. 266 •
.. Is it necessary, in an enlightened age, to say that mental reservations cannot be admitted in treaties I This is manifest, since
by nature even of the treaty, the parties ought to declare the manner in which they would be reciprocally understood. There is
scarcely a person at present, who would not be ashamed of building upon a mental reservation. 'What can be till' use of such an
artifice, if it was not to lull to sleep some other person under the
vain appearance of a contract 1 It is, then, a real piece of knavery."
- Same, sec. 275 .
.. There is not perhaps any language that has not also words
which signify two or many different things, or phrases susceptible
of more than one sense. Thence arise mistakes in discourse.
TILe contracting powers ought carefully to avoid them. To
employ them with design, in order to elude engagements, is a
real perfidy, since the faith of treaties obliges the contracting parties to express their intentions clearly. But if the equivocal term
has found admission into a public treaty, the interpretation is to
make the uncertainty produced hy it disappear.
" This is the rule that ought to direct the interpretation in this
case. We ought altoays to give to expressions the sense most suitahlR to the subject, or to the matter to which they relate. For we
endeavor by a true interpretation, to discover the thoughts of those
who speak, or of the contracting powers in a treaty. Now it
ought to be presumed that he who has employed a word capable
af many different significations, has taken it in that which agrees
with the subject. In proportion as he employs himself on the
matter in question, the terms proper to express his thoughts preBent themselves to his mind; this equivecal word could then only
offer itself in the sense proper to express the thought of him who
makes use of it, that is, in the sense agreeable to the subject. It
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would he to no purpose to object, that we sometimes hat1erecourse to
equit10cal expressions, with a view of exhibiti1lg something very
different from wltat one has truly in the mind, and that then the
sense which agrees with the suhject is not that which answers to the
intention of the man toho speaks. We haoe already observed, that
soheneoer a man can and ought to haoe made known his intention,
we may take for true against him what he has sufficiently declared.
And as good faith ought to preside in conoentions, they are always
interpreted on the supposition that it actually did preside in them."
- Same, sec., 279, 80.
" The reason of the las», or the treaty, that is, the motive which
led to the making of it, and the view there proposed, is one of the
most certain means of establishing the true sense, and great attention ought to be raid to it whenever it is required to explain an
obscure, equivoca and undetermined point, either of a lo.w,or of a
treaty, or to make an application of them to a particular case. As
soon as we certainly know the reason tohich alone has determined
the will of him who speaks, we ought to interpret his words, and
to apply them in a manner suitahle to that reason alone. Otherwise he will be made to speak and act contrary to his intention,
lind in a manner opposite to his views.
But we ought to be very certain that we know the true and only
reason of the law, the promise, or the treaty. It is not here permitted to deliver ourselves up to vague and uncertain conjectures.
lind to suppose reason and views where there are none certainly
known. If the piece in question is obscure in itself; if in order
to know the sense, there are no other means left but to search for
the reason of the act, and the views of the author; we must then
have recourse to conjecture, and in the want of certainty, receive
for true, what is most probable. But it is a dangerous abuse to go,
without necessity, in search of reasons and uncertain views, in order
to turn. restrain, or destroy, the sense of a piece that is clear
enough in itself, and that presents nothing absurd j this is to offend
against this incontestible maxim, that it is not permitted to interpret what has no need of interpretation. Much less is it permitted,
when the author of a piece has himself there made known his realOonsand motioes, to attribute to him some secret reason, as the foundation to interpret the piece cf}ntrary to the natural sense of the
terms. Though. he had really the t1iewattrihuted to him, if he has
concealed it, and made knoum. others, the interpretation can only
he founded upon these, and not upon the views 10Mch the author
has not expressed; we take for true against him what he has sufficiently expressed." - Same, sec. 287.
FOURTEENTH RULE.

In addition to the foregoing particular rules of interpretation.
Ibis general and sweeping one may be given. to wit, that we ar,
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unneceuarily to impute to an instrument any intention WNawhich it fD01ddhe unnaturlll for either reasonable or honest
men to entertrnn. Such intention can be admitted only when the
language will admit of no other construction.
Law is co a rule of conduct." The very idea of law, therefore,
necessarily implies the ideas of reason and right. Consequently,
every instrument, and every man, or body of men, that profess to
establish a law, impliedly assert that the law they would establish
is reasonable and right. The law, therefore, must, if possible, be
construed consistently with that implied assertion.
net1er

ef)tT
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The rules already given (unless perhaps the fourth) take precedence of all the rules that can be offered on the side of slavery;
and, taking that precedence, they decide the question without reference to any others.
It may, however, be but justice to the advocates of slavery, to
state the rules relied on by them. ThE: most important are the
following:
FIRST RULE CITED FOR SLAVERY.

One rule is, that the most common and obvious sense 1.11 a word
is to be preferred.
This rule, so far as it will apply to the word free in the constitution, is little or nothing more than a repetition of the rule before
given. (under rule fourth,) in favor of the technical menning of
words. It avails nothing for slavery; and for the following
reasons:
1. In determining, in a particular case, what is co the most
common and obvious meaning" of a word, reference must be had
not alone to the sense in which the word is most frequently used
in the community, without regard to the context, or the subject to
which it is applied; but only to its most common meaning, when
used in a similar connection, for similar purposes, and with reference to the same or similar subjects. For example. In a law
relative to vessels navigating Massachusetts Bay, or Chesapeake
Bay, we must not understand the word bay in the same sense aa
when we speak of a bay horse, a bay tree, or of a man standing
at bay. Nor in a law regulating the rate of discount, or the da,.
of grace, on checks, notes, drafts and orders, must we undentaDd
18
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the word check in the same sense as when we speak of a man's
being checked in his career; nor the word note in the same sense
as when we speak of notes in music, or of a man of note; nor the
word draft in the same sense as when we speak of a ship's draft
of water, or of a sketch, plan, or drawing on paper; nor the word
order in the same sense as when we speak of i military order, or
orders in architecture, 'Orof different orders of men, as the order
of dukes, the order of knights, the order of monks, the order of
nuns, &c., &C.
All can see that the meanings of the same words are so different
when applied to different subjects, and used in different connections,
that written laws would be nothing but jargon, and this rule utterly
ridiculous, unless, in determining the most common and obvious
meaning of a word, in any particular case, reference be had to its
most common use in similar connections, and when applied to
similar subjects, and with similar objects in view.
To ascertain, then, 'the most" common and obvious meaning"
of the word "free," in such a connection as that in which it standi
in the constitution, we must first give it a meaning that appropriately describes a Class, which the constitution certainly presumes
will exist under the constitution. Secondly, a meaning which the
whole" people of the United States," (slaves and al~,) who are
parties to the constitution, may reasonably be presumed to have
voluntarily agreed that it should have. Thirdly, we must give it
a meaning that will make the clause in which it stands consistent
with the intentions which" the people," in the preamble, declare
they have in .view in ordaining the constitution, viz., .. to establish
justice," and" secure the blessings of liberty to themselves, (the
whole people of the United States.) and their posterity." Fourth
ly, we must give it a meaning harmonizing with, instead of con
tradicting, or creating an exception to, all the general principles
and provisions of the instrument. Fifthly, such a meaning must
be given to it as will make the words, " all other persons," describe
persons who are proper subjects of " representation" and of taxation
as persons. No one can deny that, at the time the constitution was
adopted, the most "common and obvious meaning" of the word
"free," wIlen used by the whole people of a state or nation, in political instruments of a similar character to the constitution, and in
connection with such designs, principles, and provisions as are
ezprmed and contained in the constitu,tion, was such as has been
claimed for it in this argument, viz., a meaning describing eitizena,
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or persons possessed of some political franchise, as distinguished
from aliens, or persons not possessed of the same franchise. Nobody can deny this. On the contrary, everybody who argues that
it describes free persons, as distinguished from slaves, admits, nnd
is obliged to admit, that this meaning is either in conflict with, or
nn exception to, the professed intent, and all the general principles
and provisions of the instrument.
If the constitution had purported to have been instituted by a
part of the people, instead of the whole; and for purposes of injustice and slavery, instead of "justice and liberty j" and if" the
general system of the laws" authorized- by the constitution, had
corresponded with that intention, there would then have been very
good reason for saying that" the most common and obvious meaning" of the word" free," in such a connection, was to describe free
persons as distinguished from slaves. But as the constitution is,
in its terms, its professed intent, and its general principles and
provisions, directly the opposite of all this; and as the word" free"
has a" common and obvious meaning," that accordswith theseterms,
intent, principles, and provisions, its most .. common and obvious
meaning," in such a connection, is just as clearly opposite to what
it would have been in the other connection, as its most common
and obvious meaning, in the other connection, would be opposite
to the meaning. claimed for it in this. This position must either
be admitted, or else it must be denied that the connection in which
a word stands has anything to do with fixing its most "common
and obvious meaning.":14<
." Story Bays, II Are we at liberty, upon any principles oC reason or common
sense, to adopt a restrictive meaning which will defeat an avowed ohject oC the
constitution, when another equally natural, and more appropriate to the subject, is
beCore us 1" -1 SWry's Coml7l., p. 445.
Dane 8ays, "With regard to the different parts oC a statute, there is one general
role of construction; that is, the construction oCeach and nery part must be made
on a Cullview oC the whole statute; and every part must have Coreeand effect, iC
possible I for the meaning of e~ery part ill found in its connection with other

par18."-6

Dane, 698.

Valtel says, "Expressions have a force, and sometimes even an entirely different
significatioD, according to the occasion, their connection, and their relation to other
words. The connection and train oC the discourse is aOO another source oC interpretation. We ought to consider the whole discourse together, in order perfectly
to conceive the sense oC it, and to give to each expression, not so much the SIgnification it may receive in itself, as that it ought to hl1ve Cromtbe thread and spirit
oCthe discourse. This is the maxim oCthe Roman law, Inci~Uee.t, niai tota ltg,
perspecJa, f/IIa aUqua particula eJWI prDp(1Bita,judicare, I'd rupqndere."
(It i.
improper to judge oC, or answer to, anyone particular proposed in a law, uolen the
whole law be thoroughly examined.)-B.
2, ch. IT, see, 285.
A.OO, .. The connection and relation of things tbelll$ehes, lene also to dllconf

RULBS OF INTERPRETATION.

Again. It has already been shown that the most common, and
the nearly or quite universal meaning, given to the word free,
both in this country and in England, when used in laws of a fundamental character, like the constitution, or, indeed, in any other
laws, (for the purpose of designating one person, as distinguished
from another living under the same laws.) was not to designate a
free person, as distinguished from a slave, but to distinguish a
citizen, or person possessed of some franchise, as distinguished
from aliens, or persons not possessed of the same franchise. The
authority of this rule, then, so far as it regards the most" common" meaning of this word in the law, is entirely in favor of the
argument for freedom, instead of the argument for slavery.
2. But the rule fails to aid slavery for another reason. As has
before been remarked, the word "free" is seldom or never used,
even in common parlance, as the correlative of slaves, unless
when applied to colored persons. A colored person, not a slave,
is called a "free colored person." But the white people of the
south are never, in common parlance, designated as "free persons," but as white persons. A slaveholder would deem it an
insult to be designated as a "free person," that is, using the word
free in a sense correlative with slavery, because such a designation would naturally imply the possihility of his being a slave. It
would naturally imply that he belonged to a race that was sometimes enslaved. Such an implication being derogatory to his race,
would be derogatory to himself. Hence, where two races live
together, the one as masters, the other as slaves, the superior race
never habitually designate themselves as the II free persons," but
by the appropriate name of their race, thus avoiding the implication that they can be made slaves.
Thus we find, that the use of the word "free" was " common,"
and establish tbe true sense of a treaty, or of any otber piece. The interpretation
ought to be made in such a manner that all the parts appear consonant to each
other, that what follows agree with wbat went before; at least, if it do not mluiifestlyappear, that, by the last clauses, something is changed that went before."Same, sec. 286.
The way the advocates of slavery proceed in interpreting tbe constitution, is tbi ••
Instead of judging of the meaning of the word free by its connection with the rest
of the instrument, they first separate that word entirely from all the rest of the instrument; then, contrary to all legal rules, give it the worst meaning it is under any
circumstances capable of; then bring it back into the instrument; make It tha
ruling word of tbe instrument; and finally cut down all the rest of the instrument
so as to make it conform to tbe meaning tbus arbitrarily and illegally given to this
0IIe word free.
.
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in th.e law, to describe those who were citizens, but it was.not
common," either in the law, or in common parlance, for ~scribing- the white people of the south, as distinguished from their
slaves. The rule, then, that requires the most common and obvious meaning of the word to be preferred, wholly fails to'give to
the word free, as used in the constitution, a meaning correlative
with slaves.
3. But in point of fact, the rule that requires us to prefer the
most" common and obvious meaning," is of a wholly subordinate
and un authoritative character, when compared with the rules
before laid down, except so far as it is necessary to be observed in
order to preserve a reasonable connection and congruity of ideas,
and prevent the laws from degenemting into nonsense. Further
than this, it has no authority to give an unjust meaning to a word
that admits of a just one, or to give to a word a meaning. inconsistenPwith the preamble, the general principles, or any other provisions, of an instrument. In short, all the rules previously laid
down, (unless, perhaps, the fourth, which is nearly or quite synonymous with this,) take precedence of this, and this is of no consequence, in comparison with them, (except as before mentioned.)
when they come in conflict. In this case, however, of the word
free, there is no conflict. And the same may be said of the
words, .. held to service or labor," and .. the importation of persons." Neither of these two latter forms of expression had probably ever been used in the country, either in law or in common
parlance, to designate slaves or slavery. Certainly there had
been no comnwn use of them for that purpose; and such, therefore, cannot be said to be either their common or their obvious
meaning. But even if such were their common and obvious
meaning, it would not avail against the rule in favor of liberty or
right, or any of the other rules before laid down.
That the other rules take precedence of this, is proved by the
fact, that otherwise those rules could never have had an existence.
If this rule took precedence of those, it would invariably settle the
question j no other rule of interpretation would ever be required j
because, it is not a supposable case, that there can ever be two
meanings. without one being more common or obvious than the
other. Consequently, there could never be any opportunity to
apply the other rules, and they, therefore, could never have had
an existence.
If this rule took precedence of the others, all legal interpreaco
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tion would be resolved into the simple matter of determining
which was the most common and obvious meaning of words in
particular connections. All questions of written law would thus
be resolved into a single question of fact j and that question of
fact would have to be decided by a judge, instead of a jury.
And a very slight preponderance of evidence, as to the senses in
which words arc most commonly understood, would often have to
determine the question. The judge, too, would have to be presumed omniscient as to the most common and obvious meaning of
words, as used hy the people at large, each one of whom is known
to often use words in different senses, and with different shades
of meaning, from all others. And the slightest preponderance of
evidence on this point, that should appear to the judge's mind
alone, would be sufficient to overrule all those palpable principles
of liberty, justice, right, and reason, which the people at large,
(who cannot reasonably be presumed to be very critical or learned
plilologists,) have in view in establishing government and laws.
In short, courts, acting on such a principle, would in practice be
little or nothing more than philological, instead of legal, tribunals.
Government and laws being established by the people at large,
not as philologists, but as plain men, seeking only the preservation of their rights, the words they use must be made to square
with that end, if possible, instead of their rights being sacrificed to
nice philological criticisms, to which the people are strangers.
Not that, in interpreting written laws, the plain and universal
principles of philology are to be violated, for the sake of making
the laws conform to justice; for that would be equivalent to abolishing all written laws, and abolishing the use of words as a means
of describing the laws. But the principle is, that great latitude
must be allowed in matters of philology, in accommodation of the
various senses in which different men use and understand the
same word in the same circumstances; while a severe and rigid
adherence is required to principles of natural right, which are far
more certain in their nature, and in regard to which all men are
presumed to be agreed, and which all are presumed to have in
view in the establishment of government and laws. It is much
more reasonable to suppose-because
the fact itself is much more
common-that
men differ as to the meaning of words, than that
they differ as to the orinciples which they try to express by their
words.
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No two men, in drawing up the same law, would do it in the
same words, owing to their different tastes, capacities, and habits,
in the use of language.
And yet a law, when written, must, in
theory, mean the same to all minds.
This necessity of having
the law mean the same to all minds, imposes upon courts the
necessity of disregarding
men's different tastes and habits in the
matter of words, and of construing the words of all laws so as to
make them conform as nearly as possible to some general principle, which all men are presumed to have in view, and in regard to
which all are presumed to be agreed.
And that general principle
is justice.
The result, then, is, that justice and men's rights-the
preservation of which is the great object of all the government and laws
to which it is a supposable case that the whole people can have
agreed-must
not be staked on the decision of such a nice, frivolous, and uncertain point, as is the one, whether this or that
meaning of a word is the more common one in the community, or
the more obvious one to the generality of minds, in particular
cases, when, in fact, either meaning is grammatically correct, and
appropriate to the subject.
Instead of such folly and suicide, any
meaning, that is consonant to reason in the connection in which the
word stands, and that is consistent with justice, and is known and
received by society, though less common or obvious than some
others, must be adopted, rather than justice be sacrificed, and the
whole object of the people in establishing
the government
be
defeated.
So great is the disagreement, even among scholars and lexicographers, as to the meaning of words, that it would be plainly
impossible for the most acute scholars to agree upon a code of
written laws, having in view the preservation of their natural
rights, unless they should also expressly or impliedly agree, that,
out of regard to the different senses in which the different individuals of their number might have understood the language in
which the laws were written, the courts, in construing
those
laws, should be allowed very great latitude whenever it should 00
necessary, for the purpose of finding a sense consistent with justice.
And if this latitude would be required in construing an instrument
agreed to only by scholars and critics, how much more is it
required in construing an instrument agreed to by mankind at
large.
This rule, then, that orefers the most common and obvious
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meaning of words, is a very insignificant and unimportant one,
compared with the previous ones; and it can legally be resorted to,
only where the prior ones, (unless, perhaps, the fourth,) are either
inapplicable to, or have failed to determine the question; as, for
instance, in cases where there is involved no question of right or
wrong, or of consistency or inconsistency with the preamble, the
general principles, or other particular provisions of an instrument;
where nothing more than questions of expediency or convenience
are concerned. And even a clear case of serious inconvenience
only, is sufficient to set aside the rule, unless the language be very
explicit.*
This rule, in favor of the most common and obvious meaning
of words, has never, so far as I am aware, been laid down as decisive, by the Supreme Court of the United States, in any cases
where any question of right, consistency, or of great and manifest
convenience, was involved. I think it has generally been cited as
authoritative, in constitutional questions, only where the doubt
was, whether a particular constitutional power had been vested in
the general government, or reserved to the states. In such cases,
where the power was admitted to be in one government or the
other, and where no question of right, of consistency with other
parts of the instrument, or of manifest convenience, was involved,
the cou~t, very properly assuming that the power might be as
rightfully vested in one government as in the other, at the discretion of the people, have held that the doubt should be determined by taking the language of the constitution to have been
used in its most common and obvious sense. But such a decision of a mere question as to which of two governments is the
depository of a particular power, which is conceded to be vested

*

No statute shall be construed in such manner as to be inconvenient, or against
lenson."-T
Bacon's Abridg., 465•
.. Where the construction of a statute is doubtful, an argument from convenience
will have weight."-3
Mass., 221.
Ch. J. Shaw says, "The argument from inconvenience may have considerable
weight upon a question of construction, where the language is douhtful; it is not
to he presumed, upon doubtful language, that the legislature intended to establish
a rule of action, which "vould be attended with inconrenlence," -11 PickeriTl/!,
490.

Ch. J. Abbott says, "An exposition of these statutes, pregnant with 10 much
inconvenience, ought not to be made, if tbey will admit of any other reB80llable
construction."3 Barnwell, 4- A, 271.
II The
argument from inconvenience Is very forcible in the law, u oftep baIIa
been obee"ed."OJke lil., 383, a. not«;
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in one or the other, has nothing to do with cases where a question
of right or wrong is involved..or of consistency with other parts of
the instrument, or even where a serious and clear question of
inconvenience is concerned.
If, however, that court have, at any time, laid greater stress
upon the rule, they are not sustained, either by the reason of
things, or by the practice of other courts; nor are they consistent
or uniform in the observance of it themselves.:II:

SECOND RULE CITED FOR SLAVERY.

A second rule of interpretation, relied upon by the advocates of
slavery, is that where laws are ambiguous, resort may be had to
exterior circumstances, history, &c., to discover the probable intention of the law-givers.
But this is not an universal rule, as has before been shown,
(under rule seventh,) and has no application to a question that can
be settled by the rules already laid down, applicable to the words
themselves. It is evident that we cannot go out of the words of a
law, to find its meaning, until all the rules applicable to its words
have been exhausted. To go out of a law to find the meaning of
one of its words, when a meaning, and a good meaning, can be
found in the law, is assuming gratuitously that the law is incomplete; that it has been but partially written; that, in reality, it is
not a law, but only a part of a law; and that we have a right to
make any additions to it that we please.
Again. When we go out of the words of the law, we necessarily go into the regions of conjecture. We therefore necessarily

*

The Supreme Court United States SIly: "It i.uudoobtedly a well-establilbed
principle in the exposition of statutes, that every part i. to be considered, and the
intention of the legislature to be exlracted from the whole. It IIalso true, that
where greaJ incon~nienee w;l\ result from a particular COIIltruction, that construction is t8 be a"oided, unless the meaning of the legislature be plaia, in which case
it must be oheyed."-2
Cranch,368.
" The natural import of the words of any legisJati re act, according to the common use of them, .,heft o1'1'lied to the IUb}«l matter of the oct, is to be considered
as expressing the intcntioM of the legislature; unless the intenJjQR, 10 ruu.ltirw
from lhe ordinary import of the word., be rq>ugnant ta .ound, acknolDledged
l'rineiplu qfnalional policy. And if tIUll intenJjQn be repugnant to IUch principia
of MtjQnal policy,lAm the import of the 1DOTd.O1Jght to be enlarged or re.trained,
.0 that it may comport ICith tho,e principlu,
unlu. the intenJion qf the lepl4ture
k darly and maniJ'ully repugnan: to them. II- Opinion of tJu .huti&u, indu4-

frw

Pa.rMWU; '1

Mar ••, 523.
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sacrifice certainty, which is one of the vital principles of the law.
This cannot be done for any bad purpose. It can only be done to
save rights, (not to accomplish wrongs,) depending on the efficacy
of tho law.
To go out of a law to find a bad meaning, when a good meaning
can be found in the law, is also to sacrifice right, the other vital
principle of law. So that both certainty and right would be sacrificed by going out of the constitution to find the meaning, or
application, of the word free i since an appropriate ana good
meaning is found in the instrument itself.
Further. It has before been shown, (under rule seventh,) that a
word is not, legally speaking, .. ambiguous," when the only question is between a just and an unjust meaning; because the rule,
which requires the right to be preferred to the wrong, being uniform and imperative, makes the meaning always and absolutely
certain; and thus prevents the ambiguity that might otherwise
have existed.
It is true that, in a certain sense, such a word may be called
"ambiguous," but not in a legal sense. Almost every word that
is used in writing laws, might be called ambiguous, if we were
allowed to lose sight of the fact, or unnecessarily abandon the
presumption, that the law is intended for purposes of justice and
liberty.
But this point has been so fully discussed in the former part of
this chapter, (under rule seventh,) that it need not now be discussed
at length.
It is not to be forgotten, however, that even if we go ont of the
constitution to find the meaning of the word free, and resort to aU
the historical testimony that is of a nature to be admissible at aU,
we shall still be obliged to put the same construction upon it as
though we take the meaning presented by the constitution itself.
The use of the word in' al] laws of n similar character, and even
of a dissimilar character, to the constitution, fixes this meaning.
The principles of liberty, prevailing in the country generally, as
evidenced by the declaration of independence, and the several State
constitutions, and constituting at least the paramount, the preponderating, law, in every State of the Union, require the same
meaning to be given to the word.
The fact, that this prevailing principle of liberty, or this general
principle of lIlw, was, at that time, violated by a small portion,
(perhaps one fortieth,) of the community, (the slaveholders,) fur-
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Illshes no legal evidence against this construction;
because the
constitution, like every other law, presumes everybody willing to
do-justice, unless the contrary explicitly appear in the instrument
itself.
This is a reasonable presumption, both in fact and in law,
as has before been suggested, (under rule sixth.)
What court
ever laid down the rule that an instrument was" amhiguola," or
that an unjust meaning must be given to it, because its just meaning was more just than the parties, or some few of the parties,
could reasonably be presumed to have intended the instrument
should be? If this idea were admissible, as a rule of interpretation,
all our most just and equitable laws are liable to be held. ambiguous.
and to have an unjust construction put upon them, <if their words
wilt admit of it,} on the ground of their present construction being
more just than some portion of the community, for which they
were made, could be presumed to desire them to be. The slaveholders, then, must be presumed to have been wilting to (to justice
to their slaves, if the language of the constitution implies it,
whether they were really willing or not. No unwillingness to do
justice can he presumed on the part of the slaveholders, any more
than on the part of any other of the parties to the constitution, as
an argument against an interpretation consistent with liberty.
Again. Tae real or presumed intentions of that particular portioa
()f the " people," who were s1aveholdei"s, are of no more legal con~eqllence towards settling ambiguities in the constitution, than are
lhe real or presumed intentions of the same number of slaves j for
ooth slaves and slaveholders. as has been shown, {under rule
~ixth,) were, in law. equally parties 10 the constitution, Now,
there were probably five or ten times asmany slaves as elavehelders,
Their intentions. then, which can be presumed to have been only
for liberty. overbalance all the intentions of the -slavebelders.
The
intentions of all the non-slaveholders, both north and south, must
also be thrown into the same scale with the intentions (jf the slaves
- the scale of liberty.
But further. The intentions of all parries, slaves, slaveholders,
and nen-slaveholders,
throughout the eountry, must be presumed
to have been precisely alike, because, in theory. they
-agreed to
the same instrument.
There were, then, thirty, forty, or fifty,
who must be presumed to have intended liberty, where there was
but one that intended slavery.
If, then, the intentions, principles,
and interests, of overwhelming majorities of" the people," whe
44 ordained
and established the constitution," &1'4'1 to have any

an
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weight in settling ambiguities in it, the decision must be in favor
of liberty.'*'
But it will be said that, in opposition to this current of testimony,
furnished by the laws and known principles of the nation at large,
we have direct historical evidence of the intentions of particular
individuals, as expressed by themselves at or about the time.
One answer to this argument is, that we have no legal evidence
whatever of any such intentions having been expressed hy a single
individual in the whole nation.
Another answer is, that we have no authentic historical evidence
of such intentions having been expressed by so many as jive hundred individuals. If there be such evidence. where is it 1 and
who were the individuals?
Probably ,wt even OlW hundTed mch
can he named. And yet this is all the evidence that is to be offset
against the intentions of the whole" people of the United States,"
as expressed in the constitution itself, and in the general current
of their then existing laws.
It is the constant effort of the advocates of slavery, to make the
constitutionality of slavery a historical question, instead of a legal
one. In pursuance of this design, they are continually citing the
opinions, or intentions, of Mr. A, Mr. B, and Mr. C, ItS handed
down to us by some history or other; as if the opinions and intentions of these men were to be taken as the opinions and intentions
of the whole people of the United States; and as if the irresponsible statements of historians were to be substituted for the constitution. If the people of this country have ever declared that these
fugitive and irresponsible histories of the intentions and sayings
of single individuals here and there, shan constitute the constitutionallaw of the country, be it so; but let us be consistent, bum
• There is one short and d~isiYe answer to all the preteoce that the slaveholder&

:f::e~~

l;ea~~~~s,t~h~;;;
t:r~:::o;~::=~~t~t~~~~s~·~::;~S~;~~i~:
it, then they, and not the ./a~u,must be presumed to han been uo partles to it.
and must therefore be excluded (rom .11 rights in it. The sz".fles am eertainly be
presumed to have agreed to it, if it gins them liberty. And tbe in.slrument JllUst
be presumed to hal'tt been made by and for those who could reasonably agree \0 it.
If, therefore, any body can be excluded from all rigbts in It, on the ground that
they cannot be presumed to have agreltd to such an instrument as it really is, it
must be the slaveholders themselves.
Independently
this presumption, lh~re is
just as much author'ity, in the constitution itself, for excluding slaveholders, 88 for
excluding the slaves, from all rights in it. And as the slans are some ten or fifteen
times more numerous than the slneholders, it is ten or fifteen times more IDlpoPtaIlt, on legal principles, that they be ieeleded amonl the partiQ \0 lIhe coastita
lioo, than that the slaveholders should be.

er
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the constitution, and depend entirely upon history. It is nothing
but folly, and fraud, and perjury, to pretend to maintain, and swear
to support, the constitution, and at the same time get our constitutional law from these irresponsible sources.
If every man in the country, at the time the constitution was
adopted, had expressed the intention to legalize slavery, and that
fact were historically well authenticated, it would be of no legal
importance whatever - and why 1 Simply because such external
expressions would be no part of the instrument itself
Suppose a man sign a note for the payment of money, but at
the time of signing it declare that it is not his intention to pay it,
that he does not sign the note with such an intention, and that he
never wiJI pay it. Do all these declarations alter the legal character of the note itself, or his legal obligation to pay 1 Not at all
- and why 1 Because these declarations are no part of that particular promise which he has expressed by signing the note. So
if every man, woman, and child in the Union, at the time 01"
adopting the constitution, had declared that it was their intention
to sanction slavery, such declarations would all have been but idle
wind -and
why 1 Because they are no part of that particular
instrument, which they have said shall be the supreme law of the
land. If they wish to legalize slavery, they must say so in the
constitution, instead of saying so out of it. By adopting the constitution, they say just what, and only what, the constitution itself
expresses.
THIRD RULE CITED FOR SLA.VERY.

A third rule of interpretation, resorted to for the support of
slavery, is the maxim that "Usage is the best interpreter of
laws."
If by this rule be meant only that the meaning to be applied to
n word in a particular case ought to be the same that has usually
been applied to it in other cases of a similar nature, we can, of
course, hnve no objection to the application of the rule to the word
" free i" for usage; as has already heen shown, will fix upon it a
meaning other than as the correlative of slaves.
Or if by this rule be meant that all laws must be interpreted
according to those rules of interpretation which usage has established, that is all that the advocates of liberty can desire, in the
interpretation of the constitution.
But if the rule requires that after a particular laID baa once,
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twice, or any number of times, been adjudicated upon, it must
always be construed as it always has been, the rule is ridiculous j
it makes the interpretation given to a law by the courts superior
to the law itself; because the law had a meaning of its own before
any" usage" had obtained under it, or any judicial construction
had been given to it.
It is the original meaning of the constitution itself that we are
now seeking for; the meaning which the courts were bound to put
upon it from the beginning; not the meaning they actually have
put upon it. We wish to determine whether the meaning which
they have hitherto put upon it be correct. To settle this point,
we must go back to the rules applicable to the instrument itself,
before any judicial constructions had been given to it. All constructions put upon it by the courts or the government, since the
instrument' was adopted, come too late to be of any avail in settling the meaning the instrument had at the time it was adopted
-certainly
unless it be impossible to settle its original meaning
by any rules applicable to the instrument itself.
We charge the courts with having misinterpreted the instrument
from the beginning; with having violated the rules tbat were
applicable to the instrument before any practice or usage had obtained under it. This charge is not to be answered by saying that
the courts have interpreted it as they have, and that that interpretation is now binding, on the ground of usage, whether it were originally right or wrong. The constitution itself is the same now
tbat it was tbe moment it was adopted. It cannot have been
altered by all the false interpretations that may have been put
upon it.
If this rule w~re to be applied in tbis manner to tbe constitution,
it would deserve to be regarded as a mere device of tbe courts to
maintain their own reputations for infallibility, and uphold the
usurpations of tbe government on which they are dependent,
rather than a means of ascertaining the real character of the canstitution.*
• In case Ez pa.rle Bollman and Swartout, Justice Jobnson, of the Sup. Court
U. 8., said,.. I a.m far, very far, from denying tbe general authority of adjudication..
Uniformity in decisions is often aa important as tbeir abstract justice. (By no mean ••)
But I deny that a court is precluded from tbe right, or exempted from the necessity,
of examining into the correctness or consistency of its decisions, or these of an,.
otber tribunal. If I need precedent to support me in this doctrine, I will cite the
eump\e of thla court, (Sup. Court U. S.) wbich, in the CIl$8 of the United Slatea
III. MCIOre,February, I80G, acknowledged that in the cue of the U nlted States II..
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But perhaps it will be said, that by usage is meant the practice
of the people. It would be a sufficient answer to this ground to
say, that usage, against law and against right, can neither abolish
nor ~hange the law, in any case. And usage is worth nothing in
the exposition of a law, except where the law is so uncertain that
its meaning cannot be settled by the rules applicable to its words.
Furthermore, it is only ancient usage rhat is, in any case, of any
considerable importance.
This whole matter of usage is well disposed of in the note.*
FOURTH RULE CITED FOR SLAVERY.

A fourth rule of interpretation, relied on for the support of
slavery, is that the words of a law must he construed to subserte
the intentions of the legislature. So also the words of a contract
Sims, February, 1903, it had exercised a jurisdiction it did not possess. Strange
indeed would be the doctrine that an inadvertency, once committed by a court, shall
ever after Impose ou it the necessity of persisting in its error. .Ii case that cannot
be tested b!llJrinciple is not laID,and in a thousand instances halle BUch cases bern
declared so blJ court. of justice." - 4 Oranch, 103.
"Nullius hominis aulhoritas tan tum apud lias fIO/credebet, ut meliora non Bequer~ur.i
qui« attulerit;" (The authority of no man ought to weigh so much
with us, that if auy one has offered anything better, we may not follow it.)- Coke
LiJ., 383, a. note.
• In Vaughn's Reports, p. 169,70, the court say,Tbe second objection is, that the king's officers by usage have had in several
kings' times the duties of tonnage and poundage from wrecks.
"1. We desired to see ancien I precedents of that usage, but could see but one in
the time- of King James, and some in the time of the last king; which are so new
that they are not considerable, (not worthy to be considered.)
"2. Where the penning of a statute is dubious, long usage is a just medium to
expound it by; for jus eI Ilorma loquendi (the rule and law of speech) is governed
by usage. And the meaning of things spoken or written must be, as it hath constantly been received to be by common acceptation •
.. But if usage hath been a~inst the obVIOUSmeaning of an act of parliament,
hy the vulgar and common acceptation of the words, then it is rather an oppression
of those concerned, than an exposition of the act, especially as the usage may be
circumstanced,
II As, for instance, the customers
seize a mlln's goods, under pretence of a duty
against law, and thereby deprive him of tbe use of his goods, until he regains
them by law, which must be by engaging in a suit with the king, rather than do
80 he is content to pay what is demanded for the king.
By this usage all the
goods in the land may be charged with the duties of tonnage and poundage; (<lr
when the concern is not gre"t, most men (if put to it) will rather pay a little
wrongfally, than free themselves from it overchsrgeably.
"And in the present case, the genuine meaning of the worda and purpose of Ihe
act, is not according to tbe pretended usage, but agalnat it, as hath been shewed I
therefore usage in this case weighs not."
U
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must be construed to subserve the intentions of the parties. And
the constitution must be construed to subserve the intentions of
.. the people of the United States."
Those who quote this rule in favor of slavery, tUl1lme·that It
was the intention of " the people of the United Slates" to sanction
slavery; and then labor to construe all its words so as to make
them conform to that assumption.
But the rule does not a110wof any such assumption. It does
not supersede, or at all infringe, the rule that "the intention of
the legislature.is to be collected from the words they have used to
convey it.".
This last rule is obviously indispensable to make
written laws of any value; and it is one which the very existence
of written laws proves to be inflexible; for if the intentions could
,be assumed independently of the words, the words would be of no
use, and the laws of course would not be written.
Nor does this rule, that words are to be construed so as to subserve intentions, supersede; or at all infringe, the rule, that the
intentions of the legislature are to be taken to be just what their
words express, whether such be really their intentions or not.t
• The Supreme Court United States say," The intention oC tbe legislature i.
be searched Coria the words wbich the legislature has employed to conny it."
- 7 Cranch, 60.
Also. "The intention oC the instrument (tbe constitution) mUlt prevail; tbis
iDtention must be collected Cromitl words." -12 Whealon, 332.

&0

t Story say., "We must take it to be true, tbat the legislature intend precisely
wbat they .ay."-1
Slm-y" C. C. Rep.,653.
YoLlel says, "Much less i. it permitted, wben the author or a piece h .. himselr
thue made known his reasons and motives, to attribute to bim some secret reason,
as the roundation to interpret the piece contrary to the natural sense or the terms.
7lI0ugh he real/y had the II~III aUrEbuted to him, if he hlU coneeakd it, and made
kMlDn other., the inlerprdallon eon only be founded upon the,e, (which he has
m.atk /molon,) and not upon the llieloa which the author h<U not t::qn'e .. ed; IDe take
(or true against him iDl&al he h<U ,u.1fu:iently declared."-B.
2, ch. 17, lee. 287.
Rutherfort4 layS, .. The ufest ground Corus to stand upon, is what tlie writer
himselC alfords us; wben tbe legislator himself has plainly declared tbe reason
(intenlion) of the lllw in the body of it, we may argue from thence with certainty."
-B. 2, ch. '1,1" 330.
Rut4erforth. also says, .. A premlse, or contract, or a will, gives UI a right to what.
ever the promiser, the contractor, or the testator, designed or intended to make ours.
But his design or intention, if it is considered merely as an act oC bis mind, cannot
be known to nnyone besides hlmself, Wben, therefore, we speak of his design or
intention us the measure oC our claim, we mual nec:easarily be undentood to mean
the design or intention which he hal made known or expresaed by lome outward
1D&lk; because, a design or intention wbich does not appear, can haTe no more
elfec:t, or can no more produce a claim, than a design or intention wbieb does Dot
ailt.
"bIlk.
1IWID8I', the obligatioDl that are produced by the civlllawsoC our COUll·
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The two rules, that "words must be construed to eubserre
intentions," and that" intentions must be collected from the words,"
may, at firtlt view, appear to conflict with each other. There is,
however, no conflict betweep them. The rule, that words must be
construed to subserve intentions, applies only to amiJigumu words;
to those words which, on account of their ambiguity, need to be
construed;*" and it assumes that the intentions of the law have
been made known by other words, that are not ambiguous. The
iohole meaning of the rule, then, is, that the inte1ltiom of A.MBIGUous words must be construed in conformity with the intentio1ll
expressed in those words that are explicit.t .
Where no intentions are explicitly revealed, the court will presume the best intentions of which the words, taken as a whole, are
capable; agreeably tl? the rule cited from the Supreme Court of
Massachusetts, viz., " It is always to be presumed that the legislature intend the most beneficial construction of their acts, when the
design of them is not apparent."-4
Masl., 637.
This rule, then, that the ambiguous words of an instrument
must be construed tel subserve the intentions expressed by other
words, that are explicit, requires that the ambiguous words in the
constitution (if there are any such) be construed in favor of liberty,
instead of slavery.
try arise from the intention of the legislator f not merely aa this Intention is lin act
of the mind, but es it is declared or expressed by lome outward lign or marlr,
which makes it known to us. For the intention of the legislator, whilat be k~p"
it to himself, produces no effect, and is of no more account tban if he had no luch
intention. Wbere we bare no knowledge, we can be uDder no obligation. We
cannot, tberefore, be obliged to comply with bi, will, where we do not know wbat
his will is. And we can no otherwise know what his will is, than by means of
some outwvd 8ign or mark, by which this will is expressed or declared." - B. 2,
chap. 7, p. 307•
• All rules of construction apply only to words thal need to be ttImtrued; to tbose
wbich are capable of more than one meaning, or of a more mended or Je8trlcted
sense, and whose meanings In the law are therefore uncertain. Tbose
wbose
meanings are plain, certain, and precise, are not allo'll'ed to be coo.trued at all. It
i, a fundamental maxim, aa before cited, (under rule thirteentb,) !hilt it il not admissible to interpret what need, 110 interpretation.

"ord.

t Valtel says, II Ifhe wbo baa exprelled himself In an obscore or equlYOCalIJHlllo
ner, has spoken elsewhere more clearly on the same subject, he I. the best interpreter of bimself. We ought to inkrprel !aU obaeure 111' fI4[fVe uprenit!M in. aucA
a maruur thal they may tJ(free with. thOle tenM thal are dear and lritMut ambiifUUy, tIIh£c1r. M ha6I1,ed elaewhere, eith.tr in tlu: ,ame treaty 111' in IO'IIIe rAIler qf tht
Wee kind."-B. 2, c1r.. 17,
284.
And thi. i, an uninrsal rule with eDUna, to interpret the ambia- .... fII
III iDaUument by those that are e:rpliclt.

,ee.
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Thus have been stated and examined nIl the rules of in~reta.
lion, (with the exception of one, to be named hereafter,) that occur
10 me as being of any moment in this discussion.
And I think
the soundness and permanent authorit.y of those that make for
liberty and justice, if indeed they do not all make for liberty and
justice, have been shown.
But of the reason and authority of all these rules, the reader
must of necessity judge for himself; for their whole authority rests
all their reason, and on usage, and not on any statute or constitution enacting them.* And the way for the reader to judge of
their soundness. is, for him to judge whether t;'.eyare the rule« by
which he wishes his own contracts, and the lau» on whiek he hi11l~
self reliesfor protection, to be construed. Whether, infact,lwnat
contracts, honest laws, and honest constitutions, can he either agreed
upon, or sustained, by mankind, if they are to be construed on any
other principles than those contained in these rules.
If he shall decide these questions in favor of the rules, he may
then properly consider further, that these were the received rules
of legal interpretation at the time the constitution was adopted, and
had been for centuries. That they had Iloubtless been the received
rules of interpretation from the time that laws and contracts were
first formed among men; inasmuch as they are such as alone can
secure men's rights under their hcnest eontracts, and under honest
laws, and inasmuch also as they are such as unprofessional and
unlearned men MturaUy act upon, under the dictates of common
sense, and common honesty.
IC it now be still objected that the people, or any portion of
them, did not intend what the constitution, interpreted by the preceding rules, expresses, the answer is this.
We 'must admit that the constitution, of itself, independently of
the actual intentions of the people, expresses some certain, fixed,
definite, and legal intentions; else the people themselves would
express no intentions by agreeing to it. The instrument would,
in fact, contain nothing that the people could agree to. Agreeing
to nn instrument that had no meaning of its own, would only be
agreeing to nothing.
• It will not do to take these, or any other rules, on trust from courts; for courts,
although they more generally disregard, or keep out of sight, all rules which stand
in the way of any unlawful decisions which they are determined to make, can yet
DOt '"'fIrj unfreqll8ntly lay down false rules to accomplish their purposes.
For these
reasons, only those of their rules that are plainly adapted to promote certainty and
jutice, are to be relied on.
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The

constitution,

then, must be admitted to have a meaning of
of the actual intentions of the people.
And
if it be admitted that the constitution has a meaning of its own, the
question arises, What is that meaning?
And the only answer that
can be given is, that it can be no other than the meaning which
its words, interpreted by sound legal rules of interpretation, express.
That, and that alone, is the meaning of the constitution.
And
whether the people who adopted the constitution really meant the
same things which the constitution means, is a mailer which they
were bound to settle, each individual with himself, before he agreed
to the instrument;
and it is therefore one with which we have now
nothing to do. We can only take it for granted that the people
intended what the constitution expresses, because, by adopting the
instrument as their own, they declared that their intentions corresponded with those of the instrument.
The abstract intentions, or
meaning, of the instrument itself, then, is all that we have now any
occasion to ascertain.
And this we have endeavored to do, by the
application of the foregoing rules of interpretation.
It is perfectly idle, fraudulent, and futile, to say that the people
did not agree to the instrument in the sense which these rules fix
upon it; for if they have not agreed to it in that sense, they have
not agreed to it at all. The instrument itself, 8S a legal instrument, has no other sense, in which the people could agree to it.
And if the people have not adopted it in that sense, they have not
yet adopted the constitution; and it is not now, and never has
been, the law of the land.
There would be just as much reason in saying that a man who
signs a note for the payment of five hundred dollars, does not sign
it in the legal sense of the note, but only in the sense that he will
not pay, instead of the sense that he will pay, so much money, as
there is in saying that the people did not agree to the constitution
in its legal sense, but only in some other sense, which slaveholders,
pirates, and thieves might afterwards choose to put upon it.
Besides, does anyone deny that all the rest of the constitution,
except \vhat is claimed for slavery, was agreed to in the sense
which these rules put upon it? No decent man will make such a
denial,
'VeIl, then, did not the people intend that all parts of the
same instrument should be construed by the same rules 1 Or de
the advocates of slavery seriously claim that three or four millions
of people, thinly scattered over thirteen states, and having no
opportunity for concert, except by simply saying yea, or nay, to the

its own, independently
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instrument presented to them, did, nevertheless, at the time ot
agreemg to the instrument, agree, also, by means of some mysterious, invisible, miraculous intercourse, that the slave clauses, as
they are called, should be construed by directly opposite rules from
all the rest of the instrument 1 Even if they did so agree, such
agreement would be no part of the constitution; but if they did
not, they certainly did not agree to sanction slavery. No matter
what any, or all, of them said before, or after, or otherwise than by,
the adoption of the instrument. What they all said by tke sinqle
act of adoption, is all that had any effect in establishing the conatitutional law of the country.
Certainly, the whole instrument must be construed by uniform
rules of interpretation. If, then, the slave clauses, as they are
called, are construed so as to sanction slavery, all the rest of the
instrument must be construed to sanction all possible iniquity and
injustice of which its words can be made to insinuate a sanction.
More than this. "Tke lawl passed in pursuance of tke constitutUJn," must of course be construed by the.same rules as the constitution itself. If, then, the constitution is to be construed as adverselyas possible to liberty and justice, all "the laws passed in
pursuance of it" must be construed in the same manner. Such
are the necessary results of the arguments for slavery.
Nothing can well be more absurd than the attempt to set up the
real or pretended intentions of a few individuals, in opposition to
the legal meaning of the instrument the whole people have adopt.
ed, and the presumed intentions of every individual who was a
party to it. Probably no two men, framers, adopters, or any others,
ever had the same intentions as to the whole instrument; and
probably no two ever will. If, then, one man's actual intentions
are of any avail against the legal meaning of the instrument, and
against his presumed intentions, any and every other man's actual
intentions are of equal importance; and consequently, in order to
sustain this theory of carrying into effect men's actual intentions,
we must make as many different ecnatitutions out of this one
instrument, as there were, are, or may be, different ind1viduals
who were, are, or may be, parties to it.
But this is not all. It is probable that, as matter of fact, four
fifths, and, not unlikely, nine tenths, of all those who were legally
parties to the constitution, never even read the instrument, or had
any definite idea or intention at all in regard to the relation it was
\0 bear, either to slavery, or to any other subject.
Every inhab-
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itant of the country. man, woman, and child, was legally a party to
the constitution, else they would not have been bound by it. Yet
how few of them read it, or formed any definite idea of its character, or had any definite intentions about it. Nevertheless, they
are all presumed to have read it, understood it, agreed to it, and to
have intended just what the instrument legally means, as well in
regard to slavery as in regard to all other matters. And this preSUmM. intention of each individual, who had 110 actual intention at
all, is of as much weight in law, as the actual intention of any of
those individuals, whose real or pretended intentions have been so
much trumpeted to the world. Indeed the former is of altogether
more importance than the latter, if the latter were contrary to the
legal meaning of 'the instrument itself.
The whole matter of the adoption of the constitution is mamly a
matter of assumption and theory, rather than of actual fact. Those
who voted against it, are just as much presumed to have agreed to
It, as those who voted for it. And those who were not allowed to
vote at all, are presumed to have agreed to it equally with the
others. So that the whole matter of the assent and intention of
the people, is, 'in reality, a thing of assumption, rather than of
reality. Nevertheless, this assumption must be taken for fact, as
long as the constitution is acknowledged to be law; because the
constitution asserts it as a fact, that the people ordained and established it; and if that assertion be denied, the constitution itself is
denied, and its authority consequently invalidated, and the government itself abolished.
Probably not one half, even, of the male adults ever so much as
read the constitution, before it was adopted. Yet they are all preSU11U!d to have read it, to have understood the legal rules of interpreting it, to have understood the true meaning of the instrument,
legally interpreted, and to have agreed to it in that sense, and that
only. And this presumed intention of per!>onswho never actually
read the instrument, is just as good as the actual intention of those
who studied it the most profoundly; and better, if the latter were
erroneous.
The sailor, who started on a voyage before the constitution was
framed, and did not return until after it was adopted, and knew
nothing of the matter until it was all over, is, in law, as much a
party to the constitution as any other person. He is presumed to
have read it, to have understood its legal meaning, and to have
agreed to that meaning, and that alone; and his presu11U!d intention
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is of as much importance as the actual intention of George W88hington, who presided over the convention that fmmed it, and took
the first presidential oath to support it. It is of altogether more
consequence than the intention of Washington, if 'Vashington
intended anything different from what the instrument, legally
interpreted, expresses j for, in that case, his intention would be of
no legal consequence at all.
Men's presumed intentions were all uniform, all certainly right,
and all valid, because they corresponded precisely with what they
said by the instrument itself; whereas their actual intentions were
almost infinitely various, conflicting with each other, conflicting
with what they said by the instrument, and therefore of no legal
consequence or validity whatever.
It is not the intentions men actually had, but the intentions they
constitutionally expressed; that make up the constitution. And
the instrument must stand, as expressing the intentions of the people,'(whether it express them truly or not,) until the people either
alter its language, or abolish the instrument. If" the people of
the United States" do not like the constitution, they must alter, or
abolish, instead of asking their courts to pervert it, else the constitution itself is no law.
Finally. If we are hound to interpret the constitution by uny
rules whatever, it is manifest that we are bound to do it by such
rules as have now been laid down. If we are not bound to interpret it by any rules whatever, we are wholly without excuse for
interpreting it in a manner to legalize slavery. Nothing can justify such an interpretation but rules of too imperative a character
to be evaded.*
• StOTy says, "In construing the constitution of the United States, we are, in the'
first instance, to consider what are its nature and objects, its scope and design, as
apparent from the structure of tbe instrument, viewed as a whole, and also viewed
in its component parts. Where its words are plain, clear, and determinate, they
require no interpretation; and it should, therefore, be admitted, if lit all, with great
caution, and only from necessity, either to escape some absurd consequence, or til
guard against some fatal evil. Where the uord« admit of tleo semes, each of
which i. conformable to common usage, that sense u to be adopted, !Chich, tci.ihoul
departing from the literal import of the !Cord., but harmonizes with the nature
and objects, the scope and duigns, of the instrument. Where the words are unambiguous, but the provision may cover more or less ground, according to the intention, which is subject to conjecture; or where it may include in its general terms more
or less than might seem dictated by the general design, as that may be gathered
from other parts of the instrument, there ih much more room for controversy; and,
the argument from inconvenience will probably have different influences upon different minds. Whenever such questions arise, they will probably be settled, each
upon Its own peculiar grounds; Dlli whenever it is a question of power, it should
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be approached with Infinite caution, and affinned only upon the most persuali1'e
reasons. In examining the constitutiou, the antecedent situation of the country,
and its iustitutlons, the existence and operations of the state governments, the
powers and operations of the confederation, in short, all tbe circumstances which
bad a tendency to produce or to obstruct its formation and ratlficatlon, deserve a
careful attention. Much, also, may be gathered from contemporary history, and
contemporary interpretation, to aid us in just conclusions.
"II is oWitnu, MlDeTJer,lItal conJemporary inJerpre/ation mwl be resorled 10
14'ilh much qualification and reseT1)e. In the first place, the private interpretation
of any particular man, or body of men, must manifestly be open to much cbserralion. The constitution was adopted by the people of the United States; and it
\\ as submitted to the whole, upon a just survey of its provisions, as they stood in
the text itself. In different states, and in different conventions, different nnd very
opposite objections are known to have prevailed; and might well be presumed to
prevail. Opposite interpretations,and different explanations of different provisions,
may well be presumed to have been presented in different bodies, to remove locnl
objections, or to win locnl favor. And there can be no certainty, either tbat the
different state conventions, in ratifying tbe constitution, gave the same uniform
interpretation to its language, or tbat, even in a single stale convention, the same
reasoning prevailed, with a majority, much less with the whole, of the supporters
of it. In the interpretation of a state statute, no man is insensible of tbe extreme
danger of resorting to the opinions of those who framed it, or those who passed it.
Its terms may hII'Vedifferently impressed different minds. Some may have implied
limitations and objects, which others would have rejected. Some may have taken
a cursory "iew of its enactments, and others have studied them with profound
attention. Some may have been governed by a temporary interest or excitement,
and have acted upon that exposition which most favored their present views.
Others may have seen, lurking beneath its text, what commended it to tbeir judgment, against even present interests. Some may have interpreted its language
strictly and closely; others, from a different habit of thinking, may bave given it n
large and libernl meaning. It is not to be presumed, tbat, even in the convention
wbich framed the constitution, from the causes above mentioned, nnd otber causes,
tbe clauses were always understood in the same sense, or had precisely tbe same
extent of operation. E~ery member necessarily judged fur himseif;
and the
judgmenl of no one could, ur oughl /0 be, conclruir>e upon that of other.. The
known diversity of construction of different parts of it, as well as tbe mass of its
powers, in the dUl'erent state conventions; the total silence upon many objections,
which have since been started; and the strong reliance upon others, whicb hare
since been universally abandoned, add weight to these suggestions.
Nothing bul
the test. UseifUl08 adopted by the people. And it would certainly be a most extravagant doctrine to give to any commentary then made, and, Il fortiori, to any commentary since made under a very different postnre of feeling and opinion, 1In
authority which should operate an absolute limit upon the text, or should supersede
its natural and just construction.
II Contemporary
construction is properly resorted to, to illustrate and confirm the
text, to explain a doubtful phrase, or to expound an obscure clause; and in propertion to the uniformity and universality oC that construction, nod the known aMity
and talents of those by whom it was gi"en, is the credit to which it is entitled.
II cafL neeer abrogate the luI; it can nerter frilter IlUlay Us oImiouB .ense; il can
neeer narrOlD dOlDn its Irue limilalioru;
it can ner:er enlarge iU natural bounda·
ria. We shall have abundant reason hereafter to observe, wben we enter upon the
anaiysis DC the particular clauses DC the constitution, how many loose interpretations and plausible conjectures were hazarded at an early period, wbich have since
.ilently died away, and are now retained iu no living memory"as a toprc eitber oC
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praise or blame, of alarm or of congratulation. -I Stury'. Com. on 1M OmIt.
pp. 381 to 39:<.
Story makes the following caustic comments upon Mr. Jefferson's rules oC intel'pretation. They are parttcularly worthy the attention oC those modem commentators, who construe the constitution to make it sanction slavery. He says,Ie Mr. Jefferson has laid down two rules, which
he deems perfect canons for the
interpretation of the constitution..
The first is,' The capital and leading object
of the constitution was, to leave with the states all authortties which respected
their own citizens only, and to transfer to the United States those which respected
citizens of foreign or other states j to make us several as to onrselves, but one lIS
to all others. In the latter case, then, constructions should lean to the general
jurisdiction, if the words will hear it j and in favor of the states in the former, if
possible to he so construed.' Now, the very theory on which this canon is found.
ed, is contradicted by the provisions of the constitntion itself. In many instances,
uuthorities and powers are given, which respect citizens of the respective states,
without reference to foreigners, or the citizens of other states. t But if this general
theory were true, it would furnish no just rule of interpreiation, since a particular
clause might form an exception to it j and, indeed,every clause ought,at all events,
to be construed according to its fair intent nnd objects, as disclosed in its language.
What sort of rule is that, which, without regard to the intent or objects of a particular clause, insists that it shall, if poSlible, (not if reasonable,) be construed in
favor of the states, simply because it respects their citizens'1 The second canon
is: • On every question of construction (we should) carry ourselves back to the
time wilen the constitution was adopted j recollect the spirit manifested in the
debates j and instead of trying what meaning may be squeezed out of the text,
or invented against it, conform to the probable one in which it was passed.' Now,
who docs not see the utter looseness and incoherence of this canon'1 How are we
to know what was thought of particular clauses of the constitution at the time of
its adoption'1 In many cases, no printed debates give any account of any construction j and where any is given, different persons held different doctrines.
Whose is to prevail'1 Besides, of all the state conventions, the debates of five
only are preserved, and these very imperfectly. What is to be done as to the
other eight states'1 What is to be done as to the eleven new states, which have
corne into the Union under constructions, which have been established against
what some persons may deem the meaning of the framers of it'1 How are we to
arrive at what is the most probable meaning 7 Are Mr. Hamilton. and Mr. MadiIon. and Mr. Jay. the expounders in the Federalist. to be followed 7 Or are others
of a different opinion to guide us 7 Are we to be governed by the opinions oC a
few: now dead. who hare left them on record 7 Or by those of a few, now Jiving,
simply because they were actors in those days, (constltnting not one in a thousand
of those who were called to deliberate upon the constitution, and not one in ten
thousand of those who were in favor or against it, amoug the people)'l Or are we
to be governed by the opmlons of those who constituted a majority oC those who
were called to act on that OI:C8Sion,elther as framers of, or voters upon, the constltution'1 Uby the latter, in wbat manner can we know those opinion.? Are we to
be governed hi the sense of a majority of a particular state, or of all of the United
States '1 If so, how are we to ascertain what that sense was'1 1. the .ense of tM
amstitulion to be ascertained, not by it. 0te1l tut, but by the • probabh meani"B',' to
be galhered by conjectures from. BCtlUered documenl8, from. priflale paper-, from. tM
table·talk of Bome ,latel1Den, or the jealmu uaggeraliom
of other. 1 1. 1M con.titalion of the United Statu to be the only instrument, which u not to be inkT'preUd by what U IDritttn, but btJ probable If'IU8Bu, aWIe from. tM lull
What
• 4 Jeffemn'. Correspondence, 373, 391, 392, _
t 4 Jelferoon'. Correopondence, 3111,392, 398.
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a atalule of a stale ICgUlature, by endeal70ring to
out,fromprioate BOU1'Ce', tM objed. and opinions of er:ery member; MW etlery
one thought; what he wished; how he interpreted it'1 Suppose different persons
had different opinions, wbat is to be done? Suppose different persons -are not
agreed as to 'tbe probable meaning' of the framers or of the people, what interpretation is to followed 1 These, and many questions of the same sort, might be
asked. It is obvioU3,that there can be no .ecUI"ily to the people in any constitution
qf goocmment, if they are not to judge of il by the fair meaning of the tDOTds of
the text; but the word. are to be bent and broken by the 'probable meaning' of
persons, tOM'" they neeer knClD, and "'hose opinions, and mean. of iriformlltion,
may be 710 better than their own'1 The people adopted the constilu.:ion, according
to the words of the text ir.. their reasonable interpretalion, and not according to tM
prioaie interpretation. of any particu'.ar men. The opinions of the latter may sometimes aid us in arrivin~ at just results, but they can never be conclusive. The
Federalist denied that the president could remove a public officer without the consent of the senate. The first congress affirmed his right by a mere majority.
Which is to be followed 1" - I Story's Com. on eonst., 390, 392, note.
Story says, also, "Words, from the neeessary Imperfection of all human language,
acquire different sbades of meaning, each of which is equally appropriate, and
equally legitimate; and each of which recedes in B wider or narrower degree from the
others, accordmg to circumstances; and each of which receives from its general
1Ue some indefiniteness and obscurity, as to its exact boundary and extent.
We
are, indeed, often driven to multiply commentaries from the vagueness of words in
themselves; and, perhaps, still more often from the different manner in which
different minds are accustomed to employ them. They expand or contract, not
only from the conventional modifications introduced hy the changes of society, but
also from the more 100l<eor more exact uses, to which meu of different talents,
acquirements, and tastes, from choice or necessity, apply them. No person can fail
to remark the gradual deflections in the meaning of words, from one age to another,
and so constantly is this process going on, that the doily language of life, in one
generation, sometimes requires the uid of a glossary in another. It bas been justly
remarked, that no languege is so copious, as to supply words and phrases for every
complex idea; or so correct, as not to inclnde many equivocally denoting different
ideas. Hence it must happen, that, however accurately objects may be discriminated
in themselves, and however accurately the discrimination may be considered, the
definition of them may be rendered inaccurate by the inaccuracy of the terms h,
which it is delivered.
We mU8t resort, then, to the contest, and .hape tM particular meaning 80 a. to make it Jil that qf the comteding twrds, and agree with the
61Ibjea malter." - I Story', Onn., 437.
Ch. J. Marshall, speaking for the Sup. Court United States, says, "The spirit
of an instrument, especially of a constitution, is to be respected not less than its
letter, yet the spirit is to be collected chiefly from its words. It w...uld be dangerous in the extreme to infer from extrin.ic circumstances, that a case for which the
words of nn instrument expressly provid<l, shall be exempted from its operation.
Where words conflict with each other, where the different clauses of an instrument
bear Ilpoll each other, and would be inconsistent unless the natural and common
import of words be varied, construction becomes necessary, and a departure frolll
the obvious meaning of word. is justiliable." -"
Wheaton, 202.
Ch. J. Taney, giYIQg the opinion of.the Supreme Court of the United Ststes,
58Y., "In expounding this law, the judgment of the court cannot, in any degree, be
influenced by the constructioll placed upon it hy individual members of congress in
the debate which tool place on its passage, nor hy the motin. or reasons usigned
by them for supporting or opposing amendments that were offered. The law, u it
la passed, ia the will of the majorityofhoth boUsel, and tbeouly tnode in which that
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will is spoken, is in the act itself; and we must gatber their lntentioo from thI
language tbere used, comparing it, when any ambiguity eiist., witb the laws upoD
the same subject, and looking, iC necessary, to the public history DCthe times ia
which it wupused."-3
HCManl,24.
Coke says, Ii The words of lID act of parliament must be taken in a lawful IIIId
rightful sense."Coke Lit., 381, b.
Also, Ii The surest construction of a statute i. by the role and reason of the com·
mon law."-&me,
272,b.
" Acts of parliament are to be so construed as DO mal) that is innocent, or free
Crom injury or wrong, be by a literal construction punished or eooamageci." - &me,
360, a.
Ii When
the construction of any act is left to the law, the law, which abhorreth
injury and wrong, will never 80 construe it, as it shall work a wrong." - &me,
42,a.
"It is a muim in law, that the construction of a law shall not work aa injury."
&me, 183, a.
"The rebearsel or preamble oC the statute is a good mean to find fIlItthe meaniog
of the statute, and as it were a key 10 open the uoderstaocilog thereoC."-&me,
7~, a.
" It is the most natural and genuine expositlon of a statute to COIlStrJteooe pan
of the statute by another part of the same statute, Cor that best eJlpresseth tb
meaniog of the makers."-Same,
381, b.
" If the words DC a statute are obseare, they shall be expoonded most strongly Cor
the public good."-PlolDden,
82.
"It is most reasonable to expound the words wbich seem contrary \0 reason,
according to good reason and equity." - Same, 109.
"Such construction ooght to be made oC acts of parliament as may best stand
with equity and reason, and mostly a'fOid rigor eod mischief."-&me,
364.
" The judges took the common law for their gnide, which is a master in exposition, the reason wbereofthey pursued as near as they eould."-Same,
364.
II Words of II statute ought not to be interpreted to destroy natural justice.""'ner', Abridg. OmBtT. of Slat., nc. 16&.
Blackstone's rules of interpretation are as conows :
"The Cairest and most rational method to interpret the will of the legislator, is by
exploring his intentions at the time when the law W1IS made, by 6igns the most
natural and probable. Aod these signs are either the words, tbe cootext, the lObject matter, the effects and CUOSllqueUe6, or the spirit or reason of the law. Let
us take a yiew of them all.
"I. Words are generally to be Ullderstood in their usual and most knDWll IIgnifications; not so much regarding tbe propriety of gmmmar a8 their general and
popular use." ... ... •
II Tenus of art, or technical terms, most be taken according to the acc:eptatio..
of the learned in each art, trade, or -sciellce." • ... ...
II 2. If words happen to be still dubious, we may estahlish
their meaning by the
~at;
with which it may be of siogular ose to eompare a word or sentenee,
wheneyer they are ambiguous, eqni'fOCBI,or intricate. Thos the proem, or preamble, i8 often called in to help the eonetrnetloe of an oct of ptrliament."
• ... •
" 3. As to the .ubjed matter, words are.always to be uDrlerstood as having regard
thereto; for tbat is always supposed to be in tbe eye of the legislator, and all hia
ellpressioos directect to that end," • • ...
"4. As to tbe cJ!ecU and COMequt:nce, the role i., that where words bear either
lIOIle, or a '\'ery absurd signification, if literally understood, we must a little d8'\'iate
from the reeelred sense of them." ... ... •
But lastly, the most ueiYersa1 and effeclual way of diatemiDg the true 1QIIIIl.
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itg ofala., where the words are duhious, is by considering the reason and spirit
of it; or the cause which moved the legislatoc to enact it. For when this reasoa
ceases, the law Itself ooght bkewise to cease with it." ... ... ...-1 BladaloTli!, 69,
60.

Blllckstnne (1,59) also lars it down as being "Contrary to ell true form. qJ
TeaBOning, to srgue from. particulars to genera18."
Yet this is the unir>erS41 mode
of reasemng among those who hold slavery to be constitutiooal.
Instead-of reasoning from generals to particulars, they reason from particulars to geoerals, For
example. lostcad of judgmg of the wocd .. free II by rekrence to the rest of tbe
instrument, they judge of the ~holoe instrument by reference to the word .. free."
Tbey first lilt the meamng of the ....ord .. free," by assltming lOr it, in defiance of
the rest of the Instrument, and of all legal rules, the worst possible meaning of
which it is capable, simply on the illegal grounds that the slaveholders cannot be
presumed to have h...ell williRg tn do justice, hut that all the rest of tile country can
be peesumed willing to do injustice; aed they then hsnit, bend, and break all tbe
Test of the instrument to rnuke it conform to that meaning. It is only by 1iUCh
process liS this that the constitution is ever made to sancnon slavery,
W Tbe eonstrtution
is law, tke pe"Ple wing
been tl.elegislalar..
And tbe sereral statutes of the commonwealth, enacted pursuant to the constitution, are laW',
the senators and representatives heing the legislators.
llut the provisions of tbe
constitution, and of aoy statute, are the intentions of tbe legislature thereby manifested. Thue intention. are to be s.."Ccriainl!d O1Ja reasonablecanuruaion, resulting from the applicatien of correct marims, generally m:k7'ollJlcdgcd and recewcd •
.. Two of these mo.xims we will mention. That the natural Import of the words
of any [egislative sct,llOCOrdmg to the common use of them, when applied to the
tlubjeet matter oftbe aCI, is to he considered as expressing the intention of the legislature unless the intention, so resulting from the ordlRary Import of the words,
be repugnant to sousd, acknowledged principles of national policy. And if tOOt
[ntentien be repuguaat to such principles of national policy, then the iD'port of tbe
words ollght to be enlarged or restrained, so tbat It may comport With those prluelplesj unless the intention of the legislature he clearly and manifestly repugnant
to them." -Opinion of theju.slices, Parsons, SetDall, alld Parker, "/Mas •. , 524.
Chief Justice Parkee says, "I have always understood that it was right and
proper to consider the whole of a statute, and the preamble, and the probable Inteu.ion of the leglslature, in order to ascertain the meauing of !lny particular section i
and that this mode of intecpretation is justifiable, even where the words of tho
eec:tion itself may be unambiguous,
Certainly if one secti4n, lune~er uplicil iU
terms, if taken literally, !Could eontratlene lite ge7teral objed ef lhe staJuLe,it should
~ restrClined so CUI to conform: fu that objtJcl." -1 Picke"ing,2GS.
cs It is un'luC5tirmably a well·settled rule of construction, thnt when words are
flat precise and clear, such construction will be adopted as shall appear mo~t reasonable, and best suited to aocomplish the ohjects of the statute; and where any
partieular construction would lend to an absurd consequence, it will be presumed
tbat some exception or qualification was intended by the legislature, \0 avoid such
a condllsion."-24
Pickering, 370.
" When the meaning of any particular section or clause of a statute is questloaed,
it is prBper, no doubt, to look into the other parts of the statute i otherwise the
diA"erent sections of the same statute might be so construed as to be repugnaot,and
the intention of the legislature might be defeated. And if, upon examination, tho
gelrerai meaning and object of the statute should be found inconsistent with tbe
literal Import J;Jfany particular rlause or section, such clause or section must, if
possible, be construed according to the spirit of the act."-I
Pickeri1l{!,260.
The Supreme Court oftbe United States lilY," It i. undoubtedly a well-establi.hed
IJriDeiple in the exposition of statutes, that e,ery part is to be coolidered, ud the
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intention of the legislature to be extracted from the whole. It Is also tl'll) tllu
where great inconvenience will result from a particular construction, that coastruction is to be avoided; unless the meaning of the legislature be plain,in which cue
it must be obeyed."-2
Cranch,358.
" Wheu the words are not eapllcit, the intention is to be collected from tbe context, from the oceasren and necessity of the law, from the mischief felt, and the
remedy in view; and the intention is to be taken or presumed, according to what
is consonant to reason and good discretion. These rules, by which the sages of
1M law, according to Plowden, hue ever been guided in seeking for the intention
of the legislature, are maiims of sound interpretation, which have been accumulated by the experience, and ratified by the wisdom of ageS."-1
Kent, 61.
Kent declares the rule of the English courts to be this: "They Will not readily
presume, out of respect and duty to the lawgiver, that any very cnjrul or absurd
consequence was wtthin the eomemplation of the law. But if it should be too
palpable in its direction 10 admit of I1ul one eonstruction, there is no doubt, in the
English law, as to the binding efficacy of the lltatule."-1
Kent; 441.
This rule implies that if a statute be susceprible of more than II ~ COIIstruetion,"
the just or reasonable one mnst be preferred to. IIany very unjust or absurd on8."
Kent also says, "Statutes are likewise to be ecastrued in reference to the principles of the common /aID;" (which, in vol. I, p. 470, he describes as being, in grea'
part, but "the dictales of natural ju.tice and cullillaled 1'ealOll;") " for it il DOtto
be presumed the legislature intended to make any innovation upon tbe COIINJIOIt
law, further than the case absolutely required. This M.. been the IlJnguage of/hc
court. in aery age, and when we ccnsider the constant, vehement, and exalted
eulogy which the ancient sages bestowed upon the common law, as the perfectioa
of reason, and the best birthright and noblest inheritance of the subject, we c:&nnOl
be surprised at the great sanction given to this rule of eonstruetion."-1
Kenl,463.
Rutherforth says, "All enUlawl, and all contracts in general, are to be 80 COIlstrued, where the words are of doubtful meaning, as to make them pseduce no Olher
effect but what is consistent witb reuoo, or with 'he law of nature.."- B. 2, ch. i,
1'. asr,
"Lord Coke bas laid it down as a general rele, that where words may haTe a
double intendment, and the one standeth witb law and right, and the ether is
wrongful and against law, the intendment whleh standeth witillaw .hall be taken.."
- Co. Lit., 42, a. 6, 183, a. Cited .Iso in p"041.ier.
II When the terms of a contract
are capable of two sigoifieatioos, we ougbt to
anderstand them in the sense which is most agreeable to tb.na1ure of the contract!'
-s-Pothier on C.-nlracu, pari I, ch. I, art. 7, rule 3.
The Supreme Oourt of the United States 83Y, II An act otc:oogress ovght Myer to
be construed te violate the Jaw of nations, II (or 'he law.f nature, tbey might have
said, (or the same reason, for the two are substantially syaouymous In prtnciple,)
.. ifony other possible construction remains."-5I
Cranch,64.
Parsons, Chief Justice, says, "It is always to be prenmed tl1at tbe legi&latuM'
intend the most heneficial construction of their acta, when tbe design of them ~
1I0t apparellt."-4
l'tta ••• , 537.
"Statute$ are not to be eoestrned as taking away a common la ... rigbt,lInless the
Intention is mnnifest."-4
Ma#., 473.
"It is an established rnle, that a statute is 1101 to be coostnsed se as to repeal
the common law, nnless the intent to alter it is clearly exprelsed."-9
Pickerin8.
1514 •

.. Laws are construed strictly to IBye a ri!rht, or uoid

a penalty; and libera1l]'
Baldwin, 316.
"Statutes are expounded by the rules and realons of tbe common law ~ and
though the words of a statute be general, yet they shall be specially conatrued r»
.toid an apparent injury."-lIllaM.
688.
to give a remedy, or effect an object declared in the law." -1
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policy, founded In manifest justice, ought to be enforced in this cue,l!
the antral laws In the statute-bock, or anyone of them, will admit of a reasonable
conltruction to this e1fect."-14 Man., 92•
.. No statute ought to be so construed as to defeat its own end; nor 10 al to
operate against reason; nor so as to punish or damnify the innocent; nor so as to
delay justice."-6
DaM, 596.
II The best construction
oC a statute is to construe it as near to the rule and reason oC the common law as may be, and by tbe course which that observes in other
cases."- Bacon'. Abr. Stal., I. 32.
Lord Coke, cited by Chief Justice Abbott, says, "Acts of parliament are to be 10
construed, as no man that is innocent, or free from injury, or wrong, be by a literal
construction punished or end~maged."-3
BarnlDcU cf- A. 211.
"When any words or expressions in a writing are of doubtful meaning, the first
rule in mixed interpretation is tl> give them such a sense as is agreeable to the
lubject matter of which the writer is treating. For we are sure 011 the one hand
that this subject matter was in his mind, and can on the other hand hare no reason
for thinking that he intended ""ything which is di1ferent from it, and much lesl
that he intended anything which is inconsistent with it."- Rutherforth, b. 2. ch.
T,p.323.
"The interpretation or construction of the constitntion is as much a judicial act,
and requires the exercise of the same legal discretion, as the interpretation of a
laW."-1 &n/,449.
"But we should particularly regard the famous distinction of things fa'Dorabk,
and things odiow."- Vallel, B. 2. ch. 11, 'ec. 300.
"The precise point of the will of the legislature, or oC the contracting powers, is
what ought to be followed; but if their expressions are indeterminate, YBgue,or SUI·
ceptible of a more or less extensive sense,- if this precise point of their intention
in the particular case in question cannot be discovered and fixed, by other rules of
Interpretation. it should be presumed, according to the laws of reason and equity."
-Same.
" AU the thing. u:hw" u:ithout too much bUTthening anyone person in particular,
aTe useflll and salutary to human society, ought to be reckoned among the fa~orabk things. For a nation is already under a natural obligation with respect to
things of this uature j so if it has in this respect entered into any particular engagements, we run no rilk in giving these engagements the most extensive sense
they are capable of receiving. Can we be afraid of doing ,iolence to equity by
following the law of nature, and in gi'ing the utmost extent to obligations that are
for the common advantage of mankind 7 Besides, things useful to human society,
on tbis account, tend to the common advantage of 'he contractiug powers, and are
consequently favorable. Let 08,on the contrary,conlideras odiOUllC'DerytAingthal,
in its olDn nalUTe, is ralher hurtful than of use to the human race."-Same.
'cc..
302•
.. When the legislature, or the contracting powers, have not expressed their will
in terms thllt are precise and perfectly determinate, it il to be presumed that they
desire what is most equitable."-Same,.ec.
S07.
"We favor equity, und fiy from what i8 odlous, .0 far as that may be done without going directly contrary to the tenor of the writing, and without doing ~iolence
to term .... -Same.
see, 308.

As.uming that the preceding principles of interpretation are correct, it may be
allowable, on account of the importance of the subject, and the contrary opinion.
which appear to prerail, to apply them to BIlOther claUlll of the conatitntiOD lhua
thole c1aimed for alanry.
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The constitution declares that" the con!JTessshall MfJe polDer to declare !Dar."
This power, unqualified in its terms, would, if taken literally, and independently
of the declared objects of this and all the other powers granted to the government,
give congress authority to declare war for any cause whatever, just or unjust, for
reasons the most frivolous and Wicked, as well as for the most important and
necessary pu;poses of self- preservation. Yet such is not the power that is actually
granted. All the principles of interpretation before laid down, requiring a construction consistent with justice, and prohibitmg the contrary, limit this power to cases
of just war; war that is necessary for tbe defence and enforcement of rights.
The objects of the powers granted to congress are" to estabhsh justice," "secure
liherty," II profJide for the common defence," 4-c.; and the powers are to be construed With reference to the accompllshment of these objects, and are limited by
them. Congress, therefore, have no constitutional authority to make wars of
aggression and conquest. And all acts of congress, of that nature, are unconstitutionaL
Law-books abound with cases in which general words are restrained to such particular meanings ns are consistent with justice and reason. And the rule is well
established that general words are always to be thus restrained, unless there be
something in the context to forbid it.
II A thing
which is within the letter of the statute is not within the statute,
unless iL be within the intention of the makers."-15
Johnson, 381 ; 3 COlDen, 92 I
1 Blackstone, 60-61 ; 3 Ma8s., 540; 5 "~fa8'., 382; 15 Ma8s.,206; Bac. Abr. Stat.,
1.,45.
Was it the intent of" the people of the United States" to authorize their goTernment to make wars of aggression and conquest 1 Their intention must be
eolleeted from their words, but their words must always be taken in a sense consistent with justice, and in no other, if the words are capable of a just meaning.
II War"
may be made for just, and for unjust purposes. But as two conflicting
intentions cannot be attributed to the same provision, the just intention must be
preferred to the unjust one. The preamble, also, as we have seen, shows the object
of this power to be II to secure liberty," and II provide for the common defence." A
good ohject, and a sufficient object, being thus apparent, and being also specially
declared in the preamble, no other can be attributed, and the power is consequently
limited to that object.*
Plowden says, II And the judges of the law in all times past have so far pursued
the intent of tbe makers of statutes, that they have expounded acts, which were
general in words, to be but particular, when the intent was particular."-P/owden, 204.
ValleZ says," We limit II. law or a promise contrary to the literal signification oC
the terms, by regulating our judgment by the reason of that law, or that promise."
- ValleZ, B. 2, rA. 17,Bee. 292.
Also, II The restrictive interpretation takes place, when a case is presented in
which the law or the treaty, according to the rigor of the terms, lead to something
unlawful. This exception must then be made, since nobody can promise or ordain
what is unlawful. For this reason, tbough assistance has been promised to an
ally in all his wars, no assistance ought to be given him when he undertakes one
that is mllnifestly unjust." - Same, see, 293.
Also, II We should, in relation to things odious," (that 18, .. everything that in i~
own nature is rather hurtful than of use to the human race,") II take the terms in
the most confined sense." - Same, sec. 308.
The Supreme Court of the United States, also, say, "An act of congress," (and
.. SlorYI&Yo,II TM true office of the preamble I. to e:rpoundthe nature, and utem, and
application of tbe powers actually conferred by tbe conetltutlon."-l
StI1f'¥" CoIn. ••
Colltl., 445.
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the same reason applies to the constitution,) "oulJht never to be construed to violate
the law of nations, If Bny other possible construcuon remnin8."-2
Granch, 64.
To understand the force of this last rule, some definition of the law of nations is
necessary. The best general definitron of It is, that which considers nations as
individuals, and then applies the same principles of natural law to them, that are
applicable to individuals. This rule, however, requires to be modified by being
made more lenient to nations, in certain cases, than to individuals. For example;
the whole people of a nation are not to have war made upon them, for wrongs
done by their government, any sooner or further than is necessary to compel them
to redre .. those wrongs BSsoon as, in the nature of things, they (the people) can
do it, I>ychanging, or operating upon their government. The reasons are these:
The people, by instituting government, or appomuug certain individuals to administer It, do not authorize those individuals to commit any wrongs against foreign
nations. They are not, therefore, themselves culpable for those wrongs. When,
then, such wrongs are committed, BII that the people can be required to do, is that
they dismiss the wrong doers from power, and appomt others who will redress the
injuries committed. And to do thrs, the people must he allowed such time BS is
reasonable and necessary, which will be more or less, according to circumstances.
But ample time must be sure to be allowed in all Lases, before war against tbem
can be lawful.
2. In controversies as to their respective rights and wrongs, nations are each
entitled to longer time for Inresugaung and determining their rights than individuals, because it is not in the nature of things possrhle that a whole people can
investigate such questions with the same promptness that indrviduals can investigate their respective rights in their pnvate controversies; and a whole people are
not to be held liable, by having war made upon them, until they have had ample,
or, at least, reasonable, time to investigate the matters in controversy.
3. Nations are entitled to longer delays for fulfilling their contracts, payiug their
debts, &c., than individuals, because governments, no more than Individuals, can
be required to perform impossibilities, and a government's means of pay1l1g its
debts must he obtained by systematic processes of taxation, whicb require a longer
or shorter time, according to the wealth and resources of the country.
4. But another reason why greater forbearance is due to nations than to individuals, is, that it generally happens that a part only of a nation are disposed to Withhold jus tice, while the rest are willing to do it. Yet if the nation, as a whole,
were held responsible to the same rigid rules as an individual. by having war
declared on the first want of promptitude in fulfilling their duty, the innocent
would be involved in the same punishment with the guilty.
For all these reasons, and some others, great lenity and forbearance in tbe
enforcement of rights is demanded by tbe law of nations, or by the natural law
applicable to nations.
To apply the foregoing principles: If the war in which the United States are
now engaged with Mexico, be one, not of defence, but of aggression, on their part,
or be made in violation of natural law, it is unconstitutional, and nil proceedings
had in the prosecution of it are illegal. The enlistments of soldiers for that service
are illegal; and the soldiers are not bound by their enhstments.
The soldiers
legalJyowe no obedience to their officers. The officers have no legal authority
over their soldiers. The oaths of the officers to obey the Jaws of the Umted States,
while they are in tbe territory of Mexico, are of no legal obligation. And the officers and soldiers, while in Mexico, are in no way legally amenable to the government or laws of the United States for their conduct. They owe no legal obedience
to the orders of the president. They are, in tbe eye of our own law, mere bandlttl,
They may throw off all allegiance to the government of the United States, tum
conquerors OD their own account, and it will be no offence against the lawa of the

236

lltTLES OF INTERPRETATION.

United States. The appropriations for carrying on the war in Mexico are illegal,
and might, with as much coustlturicnal autborlty, be made to Mexic:lD brigands, as
to our own soldiers. FlDally, our soldiers lire hound to know our own constitutional
law on this point, and to know that they are acting without legalauthorJly.
They
are, therefore, not entitled to the rights of prisoners of war, in case the), should fall
into the hands of the Mexican government, hut are liable to he treated as robbers
and murderers; and our government, in such lin event, would have no constitutional
right to protect them, by force, from their liability to Mexican laws, for all the
crimes they are now committing.

SERVANTS COt1NTED .AS UNITS.

CHAPTER

XVIII.

SERV ANTS COUNTED

AS UNITS.

THE constitution (Art. I, Sec. 2) requires that the popular basil
of representation and taxation be made up as follows, to wit :
II By adding to the whole
number of free persons, including
those bound to service for a term of years, and excluding Indians
not taxed, three fifths of all other persons."
If the word free, in this clause, be used as the correlative of
slaves, and the words II all other persons" mean slaves, the words
II including
those bound to service for a term of years" are sheer
surplusage, having no legal force or effect whatever; for the persons described by them would of course have been counted with
the free persons, witlwut the provision. If the word free were
used as the correlative of slaves at all, it was used as the correlative of slaves alone, and not also of servants for a term of years,
nor of prisoners, nor of minors under the control of their parents,
nor of persons under any other kind of restraint whatever, than
the simple one of chattel slavery.~
It was, therefore, wholly needless to say that II persons bound to
service for a term of years" should not be counted in the class
with slaves, for nobody, who understood the word free as the correlative of slaves, would have imagined that servants for a term
of years were to be included in the class with slaves. There
would have been nearly or quite as much reason in saying that
minors under the control of their parents, persons under guardianship, prisoners for debt, prisoners for crime, &c., should not be
counted in the class with slaves, as there was in saying that serrants for a term of years should not be counted in that class. In
fact, the whole effect of the provision, if it have any, on the slave
hypothesis, is to imply that all other persons under restraint, except
• If the word free were used as tbe eorrelatlre of any other kiads of _train'
tban slavery, it would not have Implied slavery as its conelative, and there would
have been no ground for the argument for slavery. On tbe other hand, If It Iller/!
used as the correlatire of slavery, there was no need 01 specially excepting from
the Implication of sluery " those bound to serrice for a term of years," for &hi)'
were !mown by everybody DOt to be ala,,".
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.. those bound to service for a term of years," shall be counted in
the class with slaves j because an exception of particular persons
strengthens the rule against all persons not excepted. So that, on
the slave hypothesis, the provision would not only be unnecessary
in favor of the persons it describes, but it would even be dangerous
in its implications against persons not included in it.
But we are not allowed to consider these words even as surplusage, if any reasonable and legal effect can be given them.
And under the alien hypothesis they have such an effect.
Of the" persons bound to service for a term of years" in those
days, large numbers were aliens, who, but for this provision, would
be counted in the three fifihs class. There was, nevertheless, a
sound reason why they should be distinguished from other aliena,
and be counted as units, and that was, that they were bound to the
country for a term of years as laborers, and could not, like other
aliens, be considered either a transient, unproductive, or uncertain
population. Their being bound to the country for a term of years
as laborers, was, to all practical purposes, equivalent to naturalization j for there was Iittle or no prospect that such persons would
ever leave the country afterwurds, or that, during their service,
they would recognize the obligations of any foreign allegiance.
On the alien hypothesis, then, the words have an effect, and a
reasonable one. On the slave hypothesis, they either have no
effect at all, or one adverse to all persons whatsoever that are undet
any kind of restraint, except servants for a term of years.

CHAPTER
SLAVE

XIX.

REPRESENTATION.

THB injustice to the North that is involved in allowing slaves,
who can have no rights in the government, who can owe it no
allegiance, toho are necessarily its enemies, and who therefore
weaken, instead of supporting it-the
injustice and inequality of
allowing such persons to be represented at all in competition with
those who alone have rights in the government, and who alone
support it, is 80 palpable and monstrous, as utterly to forbid any
such construction being put upon language that does not necessarily mean it. The absurdity, also, of such a representation, is, if
possible, equal to its injustice. We have no right -legal mles, that
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are universally acknowledged, imperatively forbid us-e--unneceeearily to place upon the language of an instrument n construction,
that either stultifies the parties to it to such a degree as the slave
construction does the people of the North, or that makes them consent to having such glaring and outrageous injustice practised
upon them.
But it will be said in reply to these arguments, that, as a compensation to the North for the injustice of slave representation, all
direct taxes are to be based on population; that slaves are to be
counted as three fifths citizens, in the apportionment of those
taxes; and that the injustice of the representation being thus
compensated for, by a corresponding taxation, its absurdity ia.removed.
But this reply is a mere assumption of the fact that the constitution authorizes slave taxation; a fact, that, instead of being
assumed, stands only on the same evidence as does the slave representation, and therefore as much requires to be proved by additional evidence, as does the representation itself. The reply admits
that the slave representation is so groundless, absurd, unequal, and
unjust, that it would not be allowable to put that construction upon
the clause, if it had provided only for representation. Yet it attempts to support the construction by alleging, without any additional evidence, that the direct taxation, (if there should ever be
any direct taxation,) was to be on the same absurd principle. But
this is no answer to the objection. It only fortifies it; for it accuses the constitution of two absurdities, instead of one, and does
it upon evidence that is admitted to be insufficient to sustain even
one. And the argument for slavery does, in reality, accuse the
constitution of these two absurdities, without bringing sufficient
evidence to prove either of them. Not having sufficient evidence
to prove either of these absurdities, independently of the other, it
next attempts to make each absurdity prove the other. But two
legal absurdities, that are proved only by each other, are not proved
at all. And thus this whole fabric of slave representation and
slave taxation falls to the ground.
Undoubtedly, if the clause authorizes slave representation, it
also authorizes slave taxation; or if it authorizes slave taxation, it
undoubtedly authorizes slave representation. But the first question
to be settled is, whether it authorizes either 1 And this certain.j'
is not to be answered in the affirmative, by simply saying that, if
it authorizes one, it authorizes the other.

,
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If anyone wishes to prove that the clause authorizes alave
representation, he must first prove that point independently of the
taxation, and then he may use the representation to prove the taxation j or else he must first prove the slave taxation, and then he
may use the taxation to prov~ the representation. But he cannot
use either to prove the other, until he has first proved one independently of the other j Ii thing which probably nobody will ever
undertake to do. No one certainly will ever undertake to prove
the representation independently of the taxation j and it is doubtful
whether anyone will ever undertake to prove the taxation, independently of the representation. The absurdity and incongruity of
reckoning one single kind of property as persons, in a government
and system of taxation founded on persons, are as great as would
be that of valuing one single class of persons as property, in a
government and system of taxation founded on property. The
absurdity and incongruity in each case would be too great to be
allowable, if the language would admit, (as in this case it does
admit,) of another and reasonable construction.
Nevertheless, if anyone should think that this slave taxation is
not a thing so absurd or unjust as to forbid that construction, still,
the fact that, if that construction be established, the absurd and
unjust representation will follow as a consequence from it, is a
sufficient reason why it cannot be adopted. For we are bound to
make the entire clause harmonious with itself, if possible j and, in
doing so, we are bound to make it reasonable. throughout, if that
be possible, rather than absurd throughout.
I have thus far admitted, for the sake of the argument, the
common idea, that the taxation, which the slave construction of
this clause would provide for, would be some compensation to the
North, for the slave representation. But, in point of fact, it would
not necusarily be any compensation at all j for it is only direct
taxes that are to be apportioned in this manner, and the government
is net required to lay direct taxes at all. Indeed, this same unjust
representation, which it is claimed that the clause authorizes, may
be used to defeat the very taxation which it is said was allowed as
an equivalent for it. So that, according to the slave argument,
the unjust representation is made certain, while the compensating
taxation is made contingent; and not only contingent, but very
likely contingent upon the will of the unjust representation itself.
Here, then, are another manifest and gross absurdity and injustice,
which the slave construction is bound to overcome, before it can be
adopted.
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But suppose tne taxation had been made certain, so as to correspond with, and compensate for, the representation - whai'ihen I
Tile purport of the clause would then have been, that the North
said to the South, " We will suffer you to govern us, (by means
of an unequal representation,) if you will pay such 8. portion,
(about one sixth,) of our taxes." Certainly no construction, unless
an unavoidable one, is allowable, that would fasten upon the people
of the north the baseness and the infamy of having thus bargained
away their equal political power for money; of having sold their
freedom for a price. But when it is considered how paltry this
price was, and that its payment was not even guarantied, or likely
ever to be made, such a construction of the contract would make
the people of the North as weak and foolish, as infamous and
despicable. Is there a man in the whole northern states, that
would now consent to such a contract for himself and his children 1
No. What right, then, have we to accuse all our fathers, (fathers
too who had proved their appreciation of liberty by risking life
and fortune in its defence,) of doing what none of us would do 1
No legal rules of interpretation, that were ever known to any
decent tribunal, authorize us to put such a construction upon their
instrument as no reasonable and honorable man would ever have
agreed to. There never lived a man in the northern states, who
would have consented to such a contract, unless bribed or moved
to it by some motive beyond his proportionate share in such a
price. Yet this price is all the motive that can be legally assigned
for such a contract; for the general benefits of the Union must be
presumed to have been equal to each party. If any difference
were allowable in this respect, it must have been in favor of tho
North,for the Sout]; were the weaker party, and needed union much
more than the north.
This question has thus far been treated as if the South had
really made some pretence, at least, of paying more than her share
of taxation. But this is by no means the true mode of presenting
the question; because these persons, it must be remembered,
whom it is claimed were to be represented and taxed only as three
fifths of a person each, were legally free by the then existing State
constitutions; and, therefore, instead of being slaves, not entitled
to be represented or taxed Ilt all as persons, were really entitled
to be represented, and liable to be taxed, as units, equally with the
other people of the United States. .All this the North must he
presumed to haDe knotcn. The true mode of presenting the ques-
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tion, therefore, is this, viz., 1. Whether the South, for the prin1ege
of enslaving a portion of her people, of holding them in slavery
under the protection of the North, and of saving two fifths of her
direct taxation upon them, agreed to surrender two fifths of her
representation on all she should enslave? and, 2. Whether the
North, in order to secure to herself a superiority of representation,
consented to the enslavement of a portion of the Southern people,
guarantied their subjection, and agreed to abate two fifths of the
direct taxation on every individual enslaved J This is the true
mode of presenting the subject; and the slave construction of the
clause answers these questions in the affirmative. It makes the
North to have purchased for herself a superior representation, and
to have paid a bounty on slavery, by remitting taxes to which the
South would have been otherwise liable; and it makes the South
to have ~•uttered away her equal representation, her equal political
power-makes
her, in fact, to have sold her own liberties to the
North, for a pitiful amount of taxation, and the privilege of enslaving a part of her own people.
Such is the contract-infamous
on the part of both North and
South, and base, suicidal, and servile on the part of the Southwhich the slave construction would make out of this provision of
the constitution. Such a contract cannot be charged upon political
communities, unless it be" expressed with irresistible clearness."
Much less can it be done on the evidence of language, which
equally well admits of a construction that is rational, honorable,
and innocent, on the part of both.
The construction which legal rules require, to wit, that" free
persons" mean the citizens, and .. all other persons" the aliens,
avoids all these obstacles in the way of making this clause an
honorable, equal, and reasonable contract.

CHAPTER
WHY ALIENS

ARE COUNTED

XX.
AS "THREE

FIFTHS."

THEREare both justice and reason in a partial representation,
and a partial taxation, of aliens. They are protected by our laws,
and should pay for that protection. But as they are not allowed
the full privileges of citizens, they should not pay an equal tali
with the citizens. They contribute to the strength and reeoureea
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of the government, and therefore they should be represented. But
as they are not sufficiently acquainted with our system of goY~rnment, and as their allegiance is not made sufficiently sure, they
are not entitled to an equal voice with the citizens, especially if
they are not-equally taxed.
But it has been argued"" that aliens were likely to be in about
equal numbers in all the States, in proportion to the citizens; and
that therefore no great inequality would have occurred, if no separate account had been taken of them. But it is not true that
aliens were likely to be in equal numbers in the several States in
proportion to the citizens. Those States whose lands were already
occupied, like Connecticut, Rhode Island, and Massachusetts, (exclusive of Maine,) and who could not expect to retain even so much
as their natural increase of population, could not expect to receive
the same additions to it by the immigration of foreigners as New
York, Pennsylvania, and other States, that still had immense bodies
of unoccupied lands. And none of the old thirteen States could
expect long to have the same proportion of aliens as the new States
that were to be opened in the west. And even those new States,
that were then about to be opened, would soon become old, and
filled with citizens, compared with other States that were to be
euecessively opened still further west.
This inequality in the proportion of aliens in the respective States,
was then, and still is, likely to be for centuries an important political element; and it would have been weak, imprudent, shortsighted, and inconsistent with the prevailing notions of that time, of
all previous time, and of the present time, for the constitution to
have made no provision ill regard to it. And yet, on the slave
hypothesis, the constitution is to be accused of all this weakness,
imprudence, short-sightedness, and inconsistency; and, what is
equally inadmissible, is to be denied all the credit of the intentions, which, on the alien hypothesis, the clause expresses; intentions, the wisdom, justice, and liberality of which are probably
more conspicuous, and more harmoniously blended, than in auy
other provision in regard to aliens, that any nation on earth ever
established, before or since.
It is as unnatural and absurd, in the interpretation of an instrument, to withhold the credit of wise and good intentions, where the
language indicates them, as it is to attribute bad or foolish ones,

--------------------• By WeDdell Philllps,
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where the language does not indicate them. And hence the positive merits of this clause, on the alien hypothesis, are entitled to
the highest consideration; and are moreover to be contrasted with
its infamous demerits, on the slaTe hypothesis.
The preceding view of this clause is strongly eonfirmed by other
parts of the constitution. For example: The constitution allows
aliens, equally with the citizens, to vote directly in the choice of
representatives to congress, and indirectly for senators and president, if liUChhe the pleasure of the State governments.
Yet they
are not themselves eligible to these three offices, although they are
eligible to all other offices whatsoever under the constitution.t All
that is required of them is simply the official oath to support the
constitution; the same oath that is required of citizens.
Again. The constitution of the United States lays no restraint
'upon their holding, devising, and inheriting real estate, if such
should be the pleasure of the State governments. And in many,
if not all, the States, they are allowed to hold, devise, and inherit it.
Now the facts, that they are not restrnined by the constitution
from holding, devising, and inheriting real estate; that they have
the permission of the constitution to vote, (if the State governments
shall please to allow them to do so;) and that they are eligible to
a part of the offices, hut not to all, show that tbe constitution
regards them not as aliens, in the technical sense of thnt term,* hut
as partial citizenl.
They indicate that the constitution intended
to be consistent with itself throughout, and to consider them, in
reality, what this argument claims that it considers 'them in respect
of representation and taxation, viz., as thrcefiflhs citizC1U.
.
The same reason that would induce the constitution to make
aliens eligible to nil offices, exupt the three named, (to wit, those

"*

• And in some of the State., as Illinois aod Michigan, (or example, they are
allowed to Tote.
The provi.ion in the con.titution oC the United States, in regaJd to elector&, is
this: (art. 1, sec. 2.)
.. The House oC Re~ntatiTe!
,hall be composed oC members chosen every second year, by tM people DC the IleTeral States," (not by the citizens of the United
Stalttl in each State, but by .. the people of the several States,") .. and the eJeclora in
eech Stale ,hall haTe tbe qualification. requisite for electors oC the most nllUleroul
branch of the State legi.lature. II
t They may be judges, ambuaadors, Il!CrI!taries DC the department., colmnandera
in the army and nary', collectors oC reTenue, postmasters, &c., equally with the
citizens.
~ For the term alien technically implies ucluslon from omce. ucl1111011CnIID 1M
right of.ufIiap
and inability to hold real estate.
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of representative, senator, and president,) and to allow them the
right of voting, would also induce it to allow them S011U! right of
being counted in making up the basis of representation. On the
other hand, the same reasons which wcndd forhid their eligibility,
as represenuuites, senators, and presidents, would forbid their being
reckoned equal to citizens, in making up the basis of representation; and would also forbid their votes for those officers being
counted as equal to the votes of citizens. Yet a single vote could
not be divided so as to enable each alien to give three fifths, or any
other, fraction, of a vote. Here then was 11 difficulty. To have
allowed the separate States full representation for their aliens, as
citizens, while it denied the aliens themselves the full rights of
citizenship, (as, for instance, eligibility to the legislative and highest executive offices of the government.) would have been inconsistent and unreasonable.
How, then, was this matter to be
arranged 1 The answer is, just as this argument claims that it
was arranged, viz., by allowing the aliens full Iiberty of voting, at
the discretion of the State governments, yet at the same time so
apportioning the representation among the States, that each State
would acquire no more weight in the national government, than if
her aliens had each given but three fifths of a vote, instead of a
Cullvote.
In this manner aU the inconsistency of principle, which, it has
been shown, would have otherwise existed between the different
provisions of the constitution, relative to aliens, as compared with
citizens, was obviated. At the same time justice was done to the
States, as States; also to the citizens, as citizens; while justice,
liberality, and consistency were displayed towards the aliens themselves, The device was as ingenious, almost, as the policy was
wise, liberal, and just.
Compare now the consistency and reason of this arrangement
with the inconsistency and absurdity of the one resulting from the
slave hypothesis. According to the latter, the Statu are allowed
the full weight of their aliens, as citizens, in filling those departments of the government, (the legislative and highest eseeutive.)
which aliens themselves are not allowed to fill, 2. AlienI! are
allowed full votes with the citizens in filling offires, to which,
(solely by reason of not being citizens,) they are not eligible. 3.
And what is still more inconsistent, absurd, and atrocious even,
balf the States are allowed a three fifths representation for a class
of persons, wMlm such States have made enemies to the nation,
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and who are allowed to fill no office. are allowed no vote. enjoy no
protection. and have no rights in. or responsibility to, the government.
If legal rules require us to make an instrument consistent, rather
than inconsistent. with itself. and to give it all a meaning that is
reasonable and just. rather than one that is unjust and absurd. what
meaning do they require us to give to the constitution. on the point
under consideration 1
The only imperfection in the constitution on this point seems to
be. that it does not secure the elective franchise to aliens. But this
omission implies no disfavor of aliens. and no inconsistency with
the actual provisions of the constitution; nor is it any argument
against the theory here maintained; for neither does the constitution secure this franchise to the citizens, i,uli."idually. as it really
ought to have done. It leaves the franchise of both citizens and
aliens at the disposal of the State governments separately. as being
the best arrangement that could then be agreed upon. trusting,
doubtless, that the large number of aliens in each Slate would
compel a liberal policy towards them.
From this whole view of the subject. it will be seen that the
constitution does not. in reality. consider unnaturalized persons as
aliens, in the technical sense of that term.'*' It considers them u
partial citizens, that is, as three fifths citizens, and ttOO fifths aliens.
The constitution could find no single term by which to describe
them, and was therefore obliged to use the phrase. "all other persons" than "the free," that is, .. all other persons" than those
entitled to full representation,full rights of eligibility to office, and
(un rights of citizenship generally. The term" alien" would have
~en a repulsive, unfriendly, and wholly inappropriate one, by
which to designate persons who were in fact members of the gor·~rnment, and allowed to participate in its administration on a footmg so near to an equality with the citizens. As the word had
acquired a technical meaning, indicative of exclusion from office,
from suffrage, from the basis of representation, and from the right
of holding real estate, its use in the constitution would have served
to k~p alive prejudices against them, and would have been made
a pretext for great illiberality and injustice towards them. Hence
the constitution nowhere uses the word.
How much more reasonable in itself, and how much more ered• They are called aliens in this argument, for tbe want oC IIDT other word tha

will descnbe them.
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itable to the constitution and the people, is this mode of accounting
for the use of the words" all other persons," than the one given
by the advocates ef slavery, viz., that the people had not yet become
sufliclentiy shameless to avow their treason to all the principles of
liberty for which they had been distinguished, and, therefore,
:::nsteadof daring to use the word" slaves," they attempted to hide
their crime and :infamy under sach a fig-leaf covering as that of
the words" all ether persons." But the taw knows nothing of
any such motives for lising unnatural and inappropriate terms. It
presumes that the term appropriate for describing the thing is used
when that term ·is known - as in this case it was kaawn, if .the
things intended to be described were slaves.

CHAPTER
WHY

THE

WORD~ "'FREE

XXI.
PEUSONS"

WERE

USED

~HE words" free persons" were, I think, of tkmselves-that
is, independently of any desire that we may suppose a part of the
people to have had to pervert their true meaning - the most
appropriate words that could hue been used to describe the native
and naturalized citizens - that is, the f'ftll citizens, as distinguished
from those partial citizens, (not tec1r:ttically aliens, though commonly
called aliens.) - whom I have supposed the words" all other persons " were intended to describe.
The real t!istinctiBn between these two classes was, that the
first class were free of the g8/}er7t~nt - that is, they were full
members of the State, and could claim the full liberty, enjoyment
and protection of the laws, as a matter of ri~kt, as being parties
to tlte compect ; while the latter class were not thus free; they
could claim hardly anything as 4 right, (perhaps nothing, unless
it were the privilege of -the writ of 1uz~as corplf.S,) and were only
allowed, as It matter of jtu)or ant! ai8crerion, such protection and
privileges as the general and State governments should see fit to
accord to them.
It WIlS important that the first of these classes should be deacribed by some tecltnictrl term; because technical terms are more
definite, precise, and certain, in their meaning, than others. And
in this case, where representation and taxation were concerned,
the greatest precision that language admitted of was requisite.
Now,I think, there was no other word in the language that would.
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have described so accurately, as does the word II free," (when used
in its technical sense,) the class which I have supposed it was
intended to describe.
The technical term, in the English law, for describing a mem/Jer
of the state, is .. free subject."*
.. Free subjects" are the whole
body of the people. men, women, and children, who were either
born within the dominions and allegiance of the crown,t or have
been naturalized by act of parliament.
Individually, tlley are
members of the slate; collectively, they constitute tlle. state.
As
members of the state, they are individually entitled, of right, to
all the essential liberties and rights which the laws secure to the
people at large.
"Free subjects" are distinguishable from aliens, or persons
born out of the country, but residmg in the country, and allowed.
tu a matter of pril1ilege, such protection as' the government sees
fit to accord to them.
" Free subjects" are also distinguishable from denizens, who, in
the English law, are persons horn out of the country, and not
naturalized by act of parliament, but have certain privileges conferred upon them by the king's letters patetlt.*
This term, "free subject," had been uuiversally used in this
country, up to the time of the revolunon, to describe members of
the state, as di-stinguished from aliens. The colonial charters
guarantied to the subjects of the British crown, settling in the
colonies, that they and their children should" have and enjoy aU
the liberties and immunities of free and natural subjects, to an
intents, constructions, and purposes whatsoever, as if they nnd
every of them were horn within the realm of England."
And
up to the revolution, the colonists, as everybody knows, all claimed
the rights and the title of "free British subjects." They did not
call themselves citizens of Massachusetts, and cilizeRS of Virginia.
They did not call themselves citizens at all, .The word citizen
was never, I think, used in the English law, except to describe
persons residing, or having franchises, in a city; as, for example •
• u SUBlIICT1I are member. of tke CDIIlmDflwoUh, under the king their bead. It
Ja.cob's, lViUiams', and Cunningham'. LaIP Diclitm.4riea.
t "All those are natural-bom subjects, whose parents, at the time of their birth.
were under the actual obedience. of our king, and whose place of birth Wall within
hls dominions." -1 Q,ke'. 9ry., p. 18. Bt=n'. Abride'., titz. Alien.
lam'. Law Didio7tary, title Alien.

Oamm..r-

~ IIA denizen is in a kind of middle state, between an alien and a DIltural-'them." - 1 Blackattme, 373. .JoaH. Law Did.

aabject, and putnkea oC both
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citizens of London. But as members of the state, they were all
called" free subjects," or .. free British subjects. II
Up to the time of the revolution, then, the term" free subject"
was the only term in common use to describe members of the state,
as distinguished from aliens. As such it was universally known
in the country, and universally used.*'
The term" free" was also naturally an appropriate one by which
to describe a member 'of a free state; one who was politically
free, and entitled, of right, to the full nnd free enjoyment of all
the liberties and rights that are secured to the members of a gov
ernment established for the security of men's personal freedom.
What but a .. free subject," or .. free person," could such a member
of a free state be appropriately called 1
And when it is considered in what estimation" the liberties of
England," .. of Englishmen," and of English subjects everywhere,
were held; that they were the peculiar pride and boast of the
nation; the title of .. free" is seen to be a perfectly natural and
appropriate one, by which to designate the political rank of those
who were entitled, of right, to the possession and enjoyment of all
those liberties, as distinguished from those not entitled to the same
liberties.
After the Declaration of Independence, the word " subject" was
no longer an appropriate name for the people composing oar republican States; for .. subject" implied a sovereign j but here the
people had themselves become the sovereigns. The term "subject" was, therefore, generally dropped. It seldom appears in the
State constitutions formed after the Declaration of Independence.
But although the term" subject" had been generally dropped,
yet, up to the adoption of the United States constitution, no other
single term had been generally adopted in the several State constitutions, as a substitute for" free subject," to describe the members
of the state, as distinguished from aliens.
The terms people, inhabitants, residents, which were used in
most of the State constitutions, did not mark the difference between
native and natumlized members of the state, and aliens.
The term .. freeman" was used in some of the State constitu• The only other tenn, I think, that was eeer used in the English law, in •
•imilar sense, was "freeman;"
as, for instance, "freeman of the realm." Bnl
" free subject " was tho common term. "Freeman"
was more generally used to
denote memhers of incorporated trading companies, and penona ~iDr
fno.
chises in 11 city. Besides, it did not, I think, so generally, if eYer, iDclllde _
IIIId children, as did "free subjects."
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tions; but its meaning is sometimes indefinite, and sometimes
different from what it appears to be in others. For example. In
the then existing Declaration of Rights of the State of Delaware,
(Sec. 6,) it would seem to be applied only to male adults. In the
then existing" constitution and form of government" of Maryland,
(Sec. 42,) it would seem to. include only males, but males under
as well as over twenty-one years of age. Again, in the Declaration of Rights" of the same State, (Sees. 17 and 21,) it would
seem to include men, women, and children. In the Declaration
of Rights" of North Carolina, (Sees. 8, 9, 12, and 13,) it would
seem to include men, women, and children. Again, in the constitution or form of government" of the same State, (Secs. 7 and
8,) it would seem to mean only male persons.
-The result was, that the precise legal meaning of the word was
not sufficiently settled by usage in this country, nor had the word
itself been so generally adopted in the State constitutions, as to
make it either a safe or proper one to be introduced into the representative clause in the United States constitution. It would also
have been equally objectionable with the words" free persons," in
its liability to be interpreted as the correlative of slavery.
":hat term, then, should the United States constitution have
adopted to distinguish the full members of the state from unnaturalized persons 1 "Free subjects" was the only term, whose
meaning was well settled, and with which the whole people of the
United States had ever been acquainted, as expressing that idea,
and no other. But the word "subject," we have already mentioned, was no longer appropriate. By retaining the word" free,"
which was the significant word, and substituting the word "persons" for" subjects." the same body of people would be described
as had before been described by the term" free subjects," to wit,
all the full members of the state, the native and naturalized persons, men, women, and children, as distinguished from persons of
foreign birth, not naturalized. What term, then, other than" free
persons," was there more appropriate to the description of this
body of the people 1
The word" free," it must be constantly borne in mind, if introduced into the constitution, would have to be construed with reference to the rest of the instrument, in which it was found, and of
course with reference to the government established by that instrument. In that connection, it could legally mean nothing else than
the members of the state, as distinguished from others, unless, (as
II

II

II

war

THE WORDS "FREE

PERSONS" WERE USED.

261

was not the case,) other things should be introduced mto the
instrument to give the word a different meaning.
The word" free," then, was an appropriate word, in itself, and,
in its technical sense, (which was its presumptive sense,) it was precisely the word, to be used in the constitution, to describe with
perfect accuracy all that body of the people, native and naturalized,
who were full members of the state, and entitled, of right, to the
full liberty, or political freedom, secured by the laws, as distinguished frum aliens and persons partially enfranchised. In short,
it described, with perfect accuracy. those who were free of the
government established by the constitution. This was its precise
legal meaning. when construed, as it was bound to be, with reference to the rest of the instrument; and it was the only meaning
that it could have, when thus construed.
A word of this kind was wanted - that is, a word of precisely
the same meaning, which the word free, in its technical sense,
bears, with reference to the rest of the instrument and the government established by it, was wanted - because representation and
taxation were to be based upon the persons described, and perfeat
accuracy of description was therefore all important.
Now, those who object to the term" free persons" being taken
in that sense, are bound to show a better term that might have
been used to describe the same class of persons. I think there is
not another word in the language, technical, or otherwise" that
would have described them so accurately, or so appropriately.
The term" freemen," we- have seen, would not have been so
appropriate, for it was liable to be taken in a narrower signification, so as to include only male adults, or persons entitled to the
elective franchise. But" free persons" included men, women, and
children, voters and non-voters, who were entitled to protection
under the laws as of right.
t. People," .. residents," and" inhabitants" would not do, because
they included all persons living in the country, native, naturalized,
and aliens.
The only other word, that could have been used, was" citizens,'
Perhaps if that word had bean used, the courts, construing it with
reference to the rest of the instrument, would have been bound to
put the same construction upon it that they were bound to put
upon the words" free persons." Nevertheless, there were decisive objections against the adoption of it in the representative clause.
The word" citizens" was not, at that time certainly, (even if it be
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now,) 0. word that had acquired Ilny such definite meaning, either
in England, or in this country, as describing the great body of free
and equal members of the state, men, women, and children, as
had the word u free." In fact, it had probably never been used ill
that sense at all in England i nor in this country up to the time
of the revolution. And it is probable, (as will hereafter be seen.)
that it had never been used in that sense in this country, up to the
adoption of the constitution of the United States, unless in the
single constitution of Massachusetts. Its meaning, in this country,
is, to this day, a matter of dispute. Lawyers, as well as others,
differ about it, as will presently be seen.
The word u citizen" is derived from the Latin civis; and its true
signification is to describe one's relations to a city, rather than to a
state. It properly describes either a freeman of a city, or a mere
resident, as will be seen by the definitions given in the note.*

*"

CIVIS, a citizen; a freeman or woman j a denizen."-AinstcOTth.
"ClTlZ&!', a freeman of a city; not a foreigner; not a slave."-Johnson.
"ClTlZ&!<, a freeman of a cily."- Bailey.
"CITIZ&!'S (cites) arc either freemen, or such as reside and keep a family in the
city, cf-c., anti some ure citizens and freemen. and some are not, who have not 80
great prlvilegcs a. the others, "- lViUiants' Law Dictionary; Cunninghaih'. do.
"ClTIZ&!', a nauve or inhabitant of a city, vested with the freedom and right.
thereof." - Recs' C!lclopedia.
"The civil government of the city of London is vested by charters and grants
from the kings of England, in its own corporation, or body of citizens." - Reu'
Cyclupcdia •
.. ClTOVElI, (Fr.) citizen, an inhabitant, or freeman of a city."-Boyer.
"ClTlZ&S,l\n Inhabitant of a city: one who dwells or inhabits in a city; one
who possesses or enjoys certain pnvileges of a city; a freeman of a city; one who
follows, pursues, or practises the trades or businesses of a city, as opposed to those
who do not." - Richardson •
.. Though they are in the world, they are not of it, as a citizen of one city may
live in another, and }"t't not he free of it, nor properly of it, but a mere stranger
and a fortigncr."-Bishop
J)cpcridge, cited by Richardson.
"ClTIZ£!<. I. The native of a city, or an inhabitant who enjoys the freedom
and privilt'g.'s of the city in which he resides; the freeman of a city, as distinguished from a foreigner, or one not entitled to it, franchises.
5. In the United States, a person, native or naturalized, who has the privilege
of uercising tlte eleetire ,franchise, or the qualifications which enable him to Tote
for rulers, and to purchase and hold real estate."Web,tcr.
" ClTIZ&!'S, persons. One who, under the constitution and laws of the United
States, has a right to fHllefor repre8cntalipe. in congress, and other public o.lJicer.,
'lnd who i. qualijied tojUl q/Ji(c. in the gift of the people." - Boupier'. (American)
Law Diet.
Kent denies that citizenship depends on one's right of suffrage, and says that
Yomen and children are citizens. - 2 KmJ, 258, nole in third edition.
I am not aware that Story anywhere gives a definition of the word citizen, III It
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It will be seen also, by these definitions, that, taking the word
in its hut sense, and also with reference to the slate, it could, at
most, only have been held synonymous with the .. free persons"
or .. freemen" of the state j and that we should then have been
obliged to employ these latter terms, in their technical sensu, in
order to define it.
lt would also have been even more liable than the term" free"
to the objection of impliedly excluding slaves j for in Rome, where
the term was· used, and whence it has come down to Q.'!, they had
slaves, who of course were not regarded as citizens j while in
England, whence the term .. free" was borrowed, they had no
slaves.
The term .. free citizen" was also used in the then existing
State constitutions of Georgia and North Carolina, where they
held slaves, (though not legally.) If, then, the word had been
employed in the United States constitution, there would have been
at least as much reason to say that it excluded slaves, as there
would be for saying that the word" free" excluded them.
The term" citizen" was objectionable in still another respect,
viz., that it seems to have been previously, as it has been since,
employed to define those toka enjoyed the. elective franchise. But
it would be unreasonable that the constitution should base representation and taxation upon 1\ distinction between those enjoying
the elective franchise, and" all other persons" - it being left with
the States to say who should enjoy that franchise. Yet, if the
constitution had used the word .. citizen" in connection with representation and taxation, it might have given some color to that
idea.
But to prove how inappropriate would have been the use of the
word" citizens," in the represematire clause - where a word or a
I' nsed In the con.tltntion.
He say., that" eTery ehlsen of a Stille I. ~ faa.
a citizen of the United State.;" and tbat "a penon who is a naluraUztd citizen
nf the United States, by a like residence In any State in the Union, beeemes il*'
fado a citizen of that State." - (3 Com. on CoM., p. 665-6.)
But this -yins
tbat a citizen of a Stale is a citizen of the United States, and IIice l'erlO, gives ••
no information as to who I. either a citizen of a State, or of the United State.,
other than those" 'MluraUztd" by act of Congress.
These anthpritiel sbow that the word citizen bas had different meanings, and
that its meaning was not, at the adoption of the eon.titation, and eYen now II not,
well settled, and tberefore tbat it was not a proper word to be used in a daDA
where certainty was 10 important.
It is especially uncertain whether tbe word citizens waald baTe iDduded _
and children, as do the words .. Cree per.oDl."
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precise and universally known meaning was required - the following facts are sufficient; for we are to look at the word as people
looked at it at that day, and not as we look at it now, when it has
grown into use, and we have become familiar with it.
Of all the State constitutions in existence in 1789, the word
citizen was used in but three, to wit, those of Massachusetts, North
Carolina, and Georgia; and in those, only in the following manner:
In the constitution of Massachusetts it was used some half dozen
times, and in such connections as would indicate that it was used
synonymously with the members of the state.
In the constitution of North Carolina it was used but once, (Sec.
40,) and then the term "free citizen," was used; thus indicating,
either that they had more than one kind of citizens, or that the
word citizen itself was so indefinite that its meaning would be
liable to be unknown to the people, unless the word free were
used to define it.
In the constitution of Georgia it was used but once, (Art. 11,)
and then in the same manner as in the constitution of North Carolina, that is, with the word free prefixed to it for the purpose of
definition.
In the constitutions of the other ten States, (including the charters of Rhode Island and Connecticut,) the word citizen was not
used at all.
In the Articles of Confederation it was used but once, (Art. 4, Sec.
I,) and then the term was, as in the constitutions of Georgia and
North Carolina, "free citizens."
So that there was but one constitution, (that of Massachusetts,)
out of the whole fourteen then in the country, in which the word
citizen could be said to be used with any definite meaning attached
to it. In the three other cases in which it was used, its own indefiniteness was confessed by the addition of the word free, to define it.
A word so indefinite, and so little known to the people, as was
the word citizen, was of course entirely unsuitable to be used in
the representative clause for the purpose of describing the native
and naturalized members of the state, men, women and. children,
8S distinguished from persons not naturalized.
FOTall these reasons the word citize1U was objeclion'lbIe; while
in reference to slavery, it would seem to have been not one whit
bauer than the words " free persona....
Finally, the term'" free persona It was much more .appropriat4!,
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in itself, to designate the members of a free state, of a republican
government, than was the word citizen, which, of itself, implies
00 necessary relationship to a free state, any more than to an
vristccracy.
Wliat objection was there, then, to the use of the words .. free
persons," in the constitution, for describing the members of the
state 1 'None whatever, save this, viz., the liability of the words
to be perverted from that meaning, if those who should administer
the government should be corrupt enough to pervert them. This
was the only objection. In every other view, the words chosen,
(as well the words "free persons" as the words "all other persons,"*) were the best the English language afforded. They
were the most accurate, the most simple, the most appropriate, to
e'tpress the true idea on which a classification for purposes of representation and taxation should be founded.
These words, then, 'being, in themselves, the best that could be
used, could the North have reasonably objected to their use? No.
They could not say to the South." We fear you do not understand
the legal meaning which the word free will bearjn this instrument." For everybody knew that such was the meaning of that
word when used to describe men's relation to the state j and everybody was bound to know, and every lawyer and judge did actually
know, that the word, if used in the manner it is in the constitution,
could legally be construed only with reference to the rest of the
instrument, and consequently could describe only one's relation to
the government established by the instrument j that it was only by
violating all legal principles of interpretation thatit could be made
to describe any merely personal relation between man and man,
Illegal and criminal in itself, and nowhere else recognized by the
instrument, but really denied by its whole purport.
The legal meaning of the word, then, was undoubted j and that
was all the North could require. They could not require that
other language should be introduced for the special purpose of
preventing a fraudulent construction of this word. If it had been
intended to form the constitution on the principle of making everything so plain that no fraudulent construction could possibly be put
upon it, a new language must have been invented for the purpose j
the English is wholly inadequate. Had that object been attempted.
the instrument must have been interminable in length, and vastly
• Bee- Chap. 110 aod 12.
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more confused in meaning than it now is. The only practicable
way was for the instrument to declare its object in plain terms in
the preamble, as it has done, viz., the establishment of justice, and
the security of liberty, for" the people of the United States, and
their posterity," and then to use the most concise, simple, and
appropriate language in all the specific provisions of the instrument, trusting that it would all be honestly and legally interpreted,
with reference to the ends declared to be in view. And this rule
could no more be departed from in reference to slavery, than in
reference to any other of the mony crimes then prevalent.
It would have been only a mean and useless insult to the honest
portion of the South, (if there were any honest ones am0!lgst them.)
to have said to the whole South, (as we virtually should have
done if any specific reference to slavery had been made,) " We
fear you do not intend to live up to the legal meaning of this
mstrumellt. We see that you do not even enforce the State constitutions, which you yourselves establish; and we have suspicions
that you will be equally false to this. We will, therefore, insert
a special provision in relation to slavery, which you cannot misconstrue, if you should desire to do so."
The South would have answered, .. Whatever may be your
auspicions of us, you must treat with us, if at all, on the presumption that we are honorable men. It is an insult to us for you to
propose to treat with us on any other ground. If you dare not
trust us, why offer to unite with us on any terms 1 If you dare
trust us, why ask the insertion of specifications implying your
distrust 1 Vl e certainly can agree to no instrument that contains
any imputations upon our own integrity. We cannot reasonably
be asked to defame ourselves."
Such would 'have been the short and decisive answer of the
South, as of any other community. And the answer would have
been as just, as it would be decisive.
All, then, that the North could ask of the South was to agree to
an honest instrument, that should" be the supreme law of the
land, anything in the constitution or laws of lIny State to the contrary notwithstanding," and that all State, as well as national
officers, executive, legislative, and judicial, should swear to support it. This the South were ready to do, some probably in good
faith, others in bad faith. But no compact could be formed
except upon the presumption thal all were acting in good faith,
whatever reason they may have bad to suspect the contrary on
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the part of particular portions of the country. or with reference to
particular portions of the instrument. And it would have been as
foolish as useless to have suggested the idea of especial guard.
against fraudulent constructions in particular cases.
It was a great point gained for liberty, to get the consent of the
whole country to a constitution that was honest in itself, however
little prospect there might be that it would be speedily enforced in
every particular. An instrument, honest in itself, saved the character and conscience of the nation. It also gave into the hands of
the true friends of liberty a weapon sure to be sufficient for their
purposes, whenever they should acquire the numbers necessary to
wield it to that end.

CHAPTER
"ALL

OTHER

XXII.
PERSONS."

IT has been already shown, (in chapter 20,) that there was a
1!ufficient,and even a necessary reason for the use of the words
.. all other persons," in preference to the word It aliens."
That reason was, that the word II alien" had a technical meaning, implying exclusion from office, exclusion from suffrage, and
exclusion from the right to hold real estate i whereas, the constitution intended no exclusion whatever, except simply from the three
offices of president, senator, and representative.
The word
" aliens," then, would have been a false word of itself, and would
also have furnished ground for many mischievous and unfriendly
implications and prejudices against the parties concerned.
If, then, only this single class of persons had been intended,
there was ample reason for the use of the words, II all other peraons i" while, on the slave hypothesis-that
is, on the hypothesis
that the words include only slaves, as they are generally supposed
to do - no reason at all can be assigned for the use of these words,
instead of the word Ilaf)e, except such a reason as we are not at
liberty to attribute to a law or constitution, ifby any other reasonable construction it can be avoided.
But whether the words It all other persons" include slaves, or
unnaturalized persons, there was still another reason for the use
of the words, II 1111 other persons," in preference either to the
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word slaves, or the word aliens. That reason was, that the three
fifths class was to include more than one kind of persons, whether
that one kind were slaves or un naturalized persons. "Indian:!
nat taxed" were to be included in the same count, and, therefore,
neither the word slaves, nor the word aliens, would have correctly
described all the persons intended.
So far as I am aware, all those who hold slavery to be constitutional, have believed that II Indians not taxed" were excluded both
from the count of units, and the three fifths count; that the word,
"all other persons" refer solely to slaves; and that those words
were used solely to avoid the mention of slaves, of which the people were ashamed. They have believed these facts just asfirmly
as they have believed that slavery was constitutional.
I shall attempt to prove that" Indians not taxed," Instead of
being excluded from both counts, were included in the three fifths
class, and, consequently, that the words" all other persons" were
perfectly legitimate to express the two kinds of persons, of which
that class were to be <composed. If this proof be made, it will
furnish another instance in which those who hold slavery to be
constitutional, have made false law, by reason of their abandoning
legal rules of interpretation, and construing everything in the
light of their assumed insight into certain knavish intentions that
are nowhere expressed.
The clause reads as follows:" Representatives and direct taxes shall be apportioned among
the several States which may be included within this union, according to their respective numbers, which shall be determined by
adding to the whole number of free persons, (including those
bound to service for a term of years, and excluding Indians not
taxed.) three fifths of all other persons."
The question arising on this clause is, whether there be any
class made by it, except the class of units, and the three fifths
class? Or whether there be three classes, to wit, the C1ltSsof units,
the three fifths class, and another class, II Indians not taxed," who
are not to be counted at all?
To state the question is nearly enough to answer it, for it is
absurd to suppose there is any class of II the people of the United
States" who are not to be counted at all. II Indians not taxed,"
(that is, not taxed directlsj, for all Indians are taxed indirectly,)
are as much citizens of the United States as any other persons:
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Ilnd they certainly are not to be unnecessarily excluded from the
basis of representation and taxation.'*'
It would seem to be grammatically plain that the words "all
other persons" include all except those counted as units. And it
would probably have always been plain that such was their meaning, but for the desire of some persons to make them include
slaves, and their belief that, in order to make them include slaves,
they must make them include nobody but slaves.
The words "including those bound to service for a term of
Jears, and excluding Indians not taxed," are parenthetical,t and
might have been left out, without altering the sense of the main
sentence, or diminishing the number of classes. They are thrown
in, not to increase the number of classes, but simply to define who
may, and who may not, be included in thejirst class, the class of
units.
This is proved, not only by the fact, that the words are parenthetical, (which would alone be ample proof,) but also by the fact
that the two participles, "including" and" excluding," are connected with each other by the conjunction "and," and are both
parsed in the same manner, both having relation to the" number"
counted as units, and to that alone.
The words, " excluding Indians not taxed," exclude the Indians
mentioned simply from the count of the preceding" number," the

*

In aaying that Indians were" citizens of the United States," I of course mean
those living under the actual jurisdiction of the United States, and not those who,
though living within the chartered limits of the States, had never had the State or
United States jurisdiction extended over them; but by treaty, I\S well as of fight,
retained their independence, and were governed by their own usages and laws.
It may be necessary for the information of some persons to state that the juris.
dictions of the several States have not always been coextensive with their chartered
limits. The latter were fixed by the charters granted by the crown, and had reference
only to the boundaries of the respective colonies. Q$ againot tach other. But the
rights of the colonies, (and subsequently of the States,) within tbeir chartered Jam.
its, were subject to the Indian rigbt of soil, or occupancy, except so far as that
right should be extinguished hy the consent of the Indians. So long as the Indians should choose to retain their right of soil, or occupancy, and their indepeudence, and separate government, our governments had no jurisdiction over them,
and they were not citizens of the United States. But when they surrendered their
right of soil, or occupancy, abandoned their separate government, and came within
our jurisdiction, or the Stntes and the United States extended their jurisdiction
over them, tbey became citizens of the United States, equally with nny other persons. Ai the adoption of tbe constitution, there were several independent tribes
within the chartered limits of the States. Others had surrendered their independent existence, and intermingled with the whites.

t I hue inclosed them in parenthesis to show tbe sense more distinctly.
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number to which the word" excluding" relates; that is, the comrt
of units. They do nothing more. They do not exclude them
from any other count; they do not create, or at all purport to create, out of them a distinct class. They do not at all imply that
they are not to be counted at all. They do not, of t'hemselfJU.
indicate whether these Indians, that are excluded from the count
of units, are, or are not, to be included in, or excluded from.
any other count. They nmply exclude them from the first count.
Jeaving them to be disposed of as they may be, by the rest of the
clause.
To make this point more evident, let us write the clause again.
supplying two words that are necessary to make the sense more
clear •
.. Representatives and direct taxes shall be apportioned among
the several States which may be included within this union. according to their respective numbers, which shall be determined bv
adding to the whole number of free persons, (including therein
those bound to service for a term of years, and excluding therefrom
Indians not taxed,) three fifths of an other persons."
Such is plainly the true grammatical construction of the sentence; and the phrases. II including therein," and II excluding therefrom," both plainly relate to one and the same number or count,
to wit, the number counted as units, and to that only. Grammatically, one of these phrases has no more to do with the class of
" all other persons," than the other.
On grammatical grounds there would be just as much reason in
saying that the word" including" indudu serrJants in the class of
• all other persons," as there is in saying that the word "excludmg" ucludes Indians from that class; for it is perfectly apparent,
that the words including and excluding refer only to one and the
same number, and that number is the number counted as units.
To illustrate this point further, let us suppose these parenthetical
sentences to have been transposed, and the clause to have read thus:
" By adding to the whole number of free persons, (excluding
,herefrom Indians not taxed, and including therein those bound to
service for a term of years,) three fifths of all other persons."
It is plain that the sense of the clause would not have been in
the least altered by this transposition. Yet would anybody then
have supposed that Indians were aclutkd from the class of " all
other peTS01U 1" Or that" those bound to service for a term of
years" were included in the class of II all other pen01U 1" eer-
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tainly not. Everybody would then have seen that the words including and excluding both related only to the preceding number
- the number counted as units. Yet it is evident that this transposition has not at all altered the grammatical construction or the
legal sense of the clause.
The argument for slavery, while it claims that the word including includes servants in the number of units only, claims that the
word excluding excludes Indians both from the number of units,
and also from the number of "all other persons]" that the word
including includes servants in only one count, but that the word
excluding excludes Indians from hoth counts; whereas it is perfectly manifest that the two words, including and excluding, relate
to one and the same count, to wit, the count of units, and to that
alone.
There would be just as much reason, on grammatical grounds
in saying that the word including includes servants in hoth counts,
as there is in saying that the word.excluding excludes Indians from
both counts.
Inasmuch, then, as the words of tbe parenthesis, viz., the words
<I including
those hound to service for /I term of years, and excluding Indi4ns not taxed," refer only to the count of units, and serve
only to define those who may, and those who may not, be included
in that count, they do not, and cannot, create any new class,
additional to the two named exteriorly to the parenthesis, to wit,
the class of units, and the three fifths class.
There being, then, but two classes made, and "Indians not
taxed," being specially excluded from the first, are necessarily
included in tke last.
Both the grammar and the law of the clause, (though perhaps
not its rhetoric,) would therefore be adequately provided for, even
if there were no other persons than" Indians not taxed" to be
reckoned in the class of "all other persons;" for "Indians not
taxed" are" other persons" than those counted as units. And we
cannot, I think, make these words, " all other persons," imply the
existence of slaves, if we can find any other persons than slaves
for them to refer to.
Further. There being but two classes made, to wit, the clasB
of units and the three fifths class, and" Indians not taxed" beiDi
excluded fr01l' the first, and therefore necessarily included in the
last, it would follow, if the eonstitution uses the word It free" as
the correlative of slaves, that it either considers these Indians as
rla~, or that, for purposes of representation and taxation, it count.
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them in the same class with slaves -a thing that, so far as I know
has never been done.
But perhaps it will still be said by the advocates of glavety, (for
this is all they can say,) that "Indians not taxed" are not to be
counted at all; that they are to be excluded from both classes.
But this is. if possible, making their case still worse. It shows
how, in order to extricate themselves from one dilemma, they are
obliged to involve themselves in another-that
of excluding entirely from the popular basis of representation and taxation, a part
of those who are not only not slaves, but are confessedly actual
citizens.
To say that .. Indians not taxed" are not to be counted at all;
that they are to be excluded both from the class of units and the
three fifths class, is not only violating the grammar of the clause,
(ns has already been shown,) but it is violating all common sense.
Indians living under the governments of the States and the United
States-that
is, within the territory over which the United States
and one of the several States have actually extended their civil
jurisdiction-are
as much citizens of the United States as anybody else; and there is no more authority given in the constitution
for excluding them from the basis of representation and taxation,
than there is for excluding any other persons whatever. In fact,
the language of the constitution is express, that all persons shall
be counted either in the class of units or in the three fifths class;
and there is no escape from the mandate. The only exclusion
that the constitution authorizes, is the exclusion of " Indians not
taxed" from the count of units.
But perhaps it will be claimed that Indians are not citizens, and
therefore they are excluded of course. But there is not the least
authority for this assertion. unless it be in regard to those tribes,
or nations, who. living within the chartered limits of the States,
have. nevertheless, retained their separate independence, usages,
and laws. and over whom the States have not extended their civil
jurisdiction. The assertion is wholly groundless as to all those
Indians who have abandoned their nationality, intermingled with
the whites. and over whom the States have extended their jurisdiction. Such persons were as much a part of the people of the
U nited States. and were as much made citizens by the constitution,
as any other partion of the people of the country.
This exception of " Indians not taxed" from the count of units,
of itself implies that Indians are citizens; for it implies that, but
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units.
Again.
This exception cannot be extended beyond the letter
of it. It therefore applies only to those" not taxed;" and it excludes even those only from the count of units; thus leaving all
that are taxed to be COUll ted as units; which of course implies that
they are citizens. And if those Indians, tcho are taxed, are citizens,
those who are" not taxed" are equally citizens.
Citizenship docs
not depend at all upon taxation, in the case of the Indian, any
more than in the case of the white man; if it did, a man would
be a citizen this year, i"f he happened to be taxed this year, and
yet lose his citizenship next year, if he should happen not to be
taxed next year.
But it will be asked, If Indians are citizens, why are they not
all counted as units?
The reason is obvious.
The numbers of
Indians in the different States were so unequal, and they contributed so little to the resources of the States in which they lived,
that justice required that. in apportioning representation and taxation among the separate States, some discrimination should be made
on account nf this class of population.
Being citizens, they must
be represented;
and being represented, their State must be taxed
for them. And no better arrangement could be agreed on, without
making too many classes. than that of ranking them, (so far as
representation
and taxation were concerned.) on an equality with
unnaturalized
persons.
It being established that Indians are citizens, it follows that those
.. not taxed" must be included in the basis of representation and
taxation, unless expressly excluded. But the express exclusion does
no more than exclude them from the count of units, and the exelusion cannot go beyond the letter.
They are therefore necessarily included In the three fifths class, the class which embraces
•• all other persons" than those counted as units.
If .. Indians not taxed" were also to be excluded from the three
fifths class, the constitution would have said so; and would also
have told us expressly how they should be counted, or that they
should not be counted at all.
The clause has thus been explained on the ground of there
being but two classes made by it, to wit, the class counted as units,
'and the three fifths class; which are all the classes that the grammar of the clause will allow to be made.
It is to be remarked,
however, that if the grammar of the clause be disregarded, and
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three classes be made, the clause will still be consistent with the
alien hypothesis. Indeed, it is immaterial, on the alien hypothesis,
whether two or three classes be made. Whether the slave hypothesis can be sustained without making more than two classes, ]
leave for the advocates of slavery to determine.'*' They will, at
nny rate, be obliged to admit that" Indians not taxed" are included
in the class described as "all other persons," and thus lose the
benefit of their stereotyped argument, that those words must mean
slaves, because they could mean nothing else. They will also b~
obliged to give up their old surmise about the motive for using the
words" all other persons" - a surmise which has always, (in their
opinion,) wonderfully strengthened their law, although it seems to
have contained not a particle of fact, t
• I think it cannot be lnutained wUhout making thne classe., tor \he reUOD
before given, viz., that the words .. all other persons" must not be held to mw.u
.lave •• if there be any othor persons that they can apply to.
t The following illustraUon will make U perfectly apparent that the
.Uve clause of the constitution requires ,,1/ the people of the oountry, (" rndialla
1I0t taxed," as well as other.), to be oo\lDted in making up the basis of reproMn"
aUon and taxation; that it require. and permits them to be dirided into No
dIU." ODly, viz., the class of units, and the three-fifths oIass; and, finally. that it
imperatively requires that .. Indians not taxed" be included in the three-lIt\h.
elass, or class desoribed as If all other persons."
The illustration I, this. Suppose Congress were to ortler a oellRS of the people.
for the purpose of making a constitutional appomonment of representaUon and
tantion, and should require that the several olassee of persoos be arranged ID
Mparate columns, eaoh under ita appropriate head. accordi .. g 10 the tt:tml wed in th
",,,,'itulion. The table would stand thlll :

n~"

CLUI

o. lIKlT8.

:nnu:a-nrrsa

CLUB•

.. All other perIODS. ,.

If The whole number oC hee persona,
inoluding those bound to service for a
term of years, and exolwling Indtans not
wed."

I

Thla table Collom the dlreetIone ot the ooostItution, to t~ 1."".. And 1Ot. It
olearly makea hut two clune;
and the two olasses clearly inolude all the people
of Lbe United State.. The word "".cludiag" c1ear11 exolwlaa .. Indiana Doll
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THE constitutional argument for slavery rests mainly, if not
wholly, upon the word free, in the representative clause; (Art.
Sec. 2.)
Yet this clause does not, of itself, at all purport to fix, change
or in any way affect, the civil rights or relations of any smgle
individual.
It takes it for granted that those rights and relations
are fixed, as they really are, by other parts of the instrument.
It
purports .only to prescribe the manner in which .the population
shall be counted, in making up the basis of representation and
taxation; and to prescribe that representation and taxation shall be
apportioned among the several Stutes, according to the basis so
made up. This is the whole purport of the lenguage of the
clause, and the whole of its apparent object; and it is a palpable
violation of all legal rules to strain its legal operation beyond this
purpose. To use the clause for a purpose nowhere avowed,
tued"
only from the first claal. The second claa alto clearly i"clud .. all that
IITt ucludtd from the Arat.
It, therefore, clearly Includes II Indianl DOt tued."
These facts entirely overthrow the argument that II all other penoDl" mllli
mean slaves, because there were DO other penoDi whom they could mean.
It fa of no importanoe to lay that II Indiana not tued" Now _
6,m i"clad«l
In the three-Afths count. The answer la, n.r. u tM plllli" lett". of the eMUtitvtiott;
and It CongreR have not complied with It, It hal been owing either to their
,19noranoe. or their corruption.
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either in itself or the rest of the instrument, viz., that of destroying rights with which it does not at all purport to intermeddle, is
carrying fraudulent and illegal interpretation to its last extent.
Yet this provision for simply counting the population of the
::ountry, and apportioning representation and taxation according to
that count, has been transmuted, by unnecessary interpretation,
into a provision denying all civil rights under the constitution to a
part of the very" people" who are declared by the constitution
itself to have "ordained and established" the instrument, and
who. of course, are equal parties to it with others, and have equal
rights in it, and in all the privileges and immunities it secures.
If parties, answering to the several descriptions given of them
in this clause, can be found, (so as simply to be counted,) without
supposing any change or destruction of individual rights, as established by other parts of the instrument, we are bound thus to find
and count them, without prejudice to any of their rights. This is
a self-evident proposition. That parties, answering to the several
descriptions, can be found, without supposing any change or destruction of individual rights, as contemplated by the other parts of
the instrument to exist, has already been shown. And this fact is
enough to settle the question as to the legal effect of the clause.
The whole declared and apparent object of the clause, viz., the
counting of the population, and the apportionment of the representation and taxation according·to that count, can be effected without prejudice to the rights of a single individual, as established by
the rest of the instrument. This being the case, there is no
epithet strong enough to describe the true character of that fraud
which would pervert the clause to a purpose so entirely foreign to
its declared and apparent object, as that of licensing the denial
and destruction of men's rights; rights everywhere implied
throughout the entire instrument.
ARGUMENT

n,

It would have been absurd to have used the word "free" in a
sense correlative with slaves, because it is a self-evident truth that,
taking the WOl d in that sense, all men are naturally and rightfully
free. This truth, like
other natural truths, must be presumed
to be taken for granted by all people, in forming their constitutions, unless they plainly deny it. Written constitutions of government could not be established at all, unless they took for
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granted all natural truths that were not plainly denied; because,
the natural truths that must be acted upon in the administration
of government are so numerous, that it would be impossible to
enumerate them. They must. therefore, all be taken for granted
unless particular ones be plainly denied. Furthermore, this particular truth, that all men are naturally free, had but recently been
acknowledged, and proclaimed even, by the same people who now
established the constitution. For this people, under such circumstances, to describe themselves, in their constitution, as II the
whole number of free persons, and three- fifths of all other persons," (taking the word II free" in the sense correlative with
slaves,) would have been as absurd, in itself, (independently of
things exterior to the constitution, and which the constitution certainly cannot be presumed to sanction,) as it would have been to
have described themselves as "the whole number of males and
females, and three fifths of all other persons."
Such an absurdity is not to be charged upon a people, upon
the strength of a single word, which admits of a rational and
appropriate construction.
A.RGUMENT

JIJ.

The constitution is to be construed in consistency with the
Declaration of Independence, if possible, because the two instruments are the two great enactments of the same legislators - the
people. They purport to have the same objects in view, viz., the
security of their liberties. The Declaration had never been repealed, and legal rules require that an enactment later in time than
another, more especially if the former one be not repealed, should
be construed in consistency with the earlier one, jf it reasonably
can be, unless the earlier one be opposed to reason or justice.'*'
• Lord Mansfield says, II Where there are different statutes in pari 77I4teria,
(upon the same suhject,) though made at different times, or even expired, and not
referring to each other, they shall be taken and construed together, as one system,
and explanatory of each other." -I BUTT01lIs, 441.
II It id an established
rule of construction, that statutes in pari 77I4leria, or upon
the same subject, must be construed with reference to each other; that is, that wbat
is clear in one statute, shal1 be cal1ed in aid to explain what is obscure and ambiguous in alJother."I Blackstone, 60, note; 1 Kent, 462.
Rulherforth says, II In doubtful matters it is reasonable to presume that the
lIIU1Ieperson is always in the same mind, when nothing appears to the coutrary;
that whateyer was his design at one time, the same is likewise hi. d~sign III
another time, where no sufficient reason can be produced to prou an a1teratioll of
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It is perfectly manifest, from all the evidence given in the preceding pages, (including Part First of the argument,) that the word
" free," when used in laws and constitutions, to describe one class
of persons, as distinguished from another living under the same
laws or constitutions, is not sufficient, of itself, to imply slavery
as its correlative. The word itself is wholly indefinite, as to the
kind of restraint implied as its correlative.:II: And as slavery is the
worst, it is necessarily the last, kind of restraint which the law
will imply. There must be some other word, or provision, in the
instrument itself, to warrant such an implication against the other
class. But the constitution contains no such other word or provision. It contains nothing but the simple word" free." While.
on the other hand, it is full of words and provisions, perfectly
explicit, that imply the opposite of slavery.
Under such circumstances, there can be no question which construction we are legally bound to put upon the word in the constitution.t
it. If the words, tberefore, of any writing, will admit of two or more different
senses, wben they are considered'separately, but must necessarily be understood in
ooe of these senses rather tban the other, in order to make tbe writer's meaning
agree with what be has spoken or written upon some other occasion, tbe reasonable presumption is, that this must be the sense in which he used them." - RutlterfOTth, B. 2, ch. T,p. 331-2•
• See page IT9.

t I doubt if a single instance can be found, evtn in the statutes of tbe slavebolding
States themselves, in force in IT89, where the word free was used, (as the slave
argument claims that it was used in the constitution,) to describe either wbite perSOilS, or the mass of the people other than s/al)e., (tbat is, the white and free
colored,) (U di8lingui8hed from the s/apes, unless the statute also contained the
word ./al)e, or some other evidence, beside the word free itself, tbat that was the
sense in which the word free was used. If there were no such statute, it provn
tbat, by tbe usage of legislation, in IT89, even in tbe slaveholdiog States themselves, the wordfree was insufficient, ofitBelr. to imply slavery liS its correlative.
I hue not thought it neceSSllry to verify this supposition, by an examination of
the statute hooks of tbe States, because the labor would be considerable, lind the
fact is not necessary to my case. But if the fact be 116 I have supposed, it takes
away tbe last sbadow of pretence, founded on the usage of legislation at that day,
that luch was the sense in which the wordfree was used in tbe constitution.
I
commend tl? the advocates of slavery, (on whom rests tbe burthen of proving Ih.
mealling of the word,) the task of verifying or disproving tbe supposition.
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Even if the word "free" were taken in the sense correlative
with slaves, and if the words II importation of persons" were taker
to authorize the importation of slaves, slavery would, nevertheless,
for the molt part, be now unconstitutional.
The constitution
would then sanction the slavery of only those individuals who
were slaves at the adoption of the constitution, and thoee who were
imported as slaves. It would give no authority.whatever for the
enslavement of any born in the country, after the adoption of the
constitution.
The constitution is the supreme law of the land, and it operates
II directly
on the people andfor their btnl!jit."*
No State laws or
constitutions can stand between it and the people, to ward off its
benefits from them. Of course, it operates upon all the people,
except those, if any, whom it has itself specially excepted from its
operation. If it have excepted any from its operation, it has, at
most, excepted only those particular individuals who were slaves
at the adoption of the constitution, and those who should subsequently be imported as slaves. It has nowhere excepted Ilny that
should thereafter be born in the country. It has nowhere authorized Congress to pass laws excepting any who should be born in
the country. It has nowhere authorized the States, or recognized
.the right of the States, to except from its operation any persons
born in the country after its adoption. It has expressly prohibited
the States from making any such exception; for it has said that
itself II shall be the supreme law of the land," (operating "directly on the people. and for their benefit," the Supreme Court
say.) II anything in the constitution or laws of any State to the
contrary notwithstanding." If the States can say, previous to any
one person's being born under the constitution, that, when born,
the constitution shall not operate upon that person, or for his
benefit, they may say in advance that it shall not operate upon,
or for the benefit of, any person whatever who may be born under
the constitution, and thus compel the United State~ government
to die out, or fall into the hands of the naturalized citizen's alone,
for the want of any recruits from those born in the country.
• The Sup. Court United Stalel AY, or .~the government of the Unioa," !hal
'Its powera are granted by tbe people; and are ~ be U'ercUed cli1'tdly em 1AefA,"
(!hal ii, upon them u individuals.)" andfur Ihrir ~."
-4
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If, then, the slavery of those who were slaves at the adoption
of the constitution, and of those who have since been imported as
slaves, were couetitutional, the slavery of all born in the country
since the adoption of the constitution, is, nevertheless, unconstitutional.'*'
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IT is a common assertion that the general government has no
power over slavery in the States. If by this be meant that the
States may reduce to slavery the citizens of the United States
within their limits, and the general government cannot liberate
them, the doctrine is nullification, and goes to the destruction oC
the United States government within the limits of each State,
whenever such State shall choose to destroy it.
The pith of the doctrine of nullification is this, viz., that a State
has a right to interpose between her people and the United States
government, deprive them of its benefits, protection, and laws, and
annul their allegiance to it.
If a State have this power, she can oC course abolish the government of the United States at pleasure, so far as its operation
within her own territory is concerned; Corthe government of the
United States is nothing, any further than it operates upon the
persons, property, and rights of the people.t
If the States can
arbitrarily intercept this operation, can interpose between the peeple and the government and laws of the United States, they can
of course abolish that government. And .the United States constitution, and the laws made in pursuance thereof, instead of being
.. the supreme law of the land," "anything in the constitution or
laws of any State to the contrary notwithstanding," are dependent
entirely upon the will of the State governments for permission to
be laws at all.
A State law reducing a man to slavery, would, if valid, interpose
• See ChtJp. 13.

or

t The Supreme Court or the United Statel uy, the "powera"
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d.iM:tly em the people, cmcI fDr t4cir ~.
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between him and the constitution and laws of the United States
annul their operation, (so far as he is concerned,) and deprive him
of their benefits. It would annul his allegiance to the United
States; for asia ve can owe no allegiance to a government that
either will not, or cannot protect him.
If a State can do this in the case of one man, she can do it in
the case of any number of men, and thus completely abolish the
general government within her limits.
But perhaps it will be said that a State has no right to reduce
to slavery the people generally within her limits, but only to hold
in slavery those who were slaves at the adoption of the constitution,
and their posterity.
One answer to this argument is. that. at the adoption of the constitution of the United States, there was no legal or constitutional
slavery in the States. Not a single State constitution then in
existence, recognized, authorized, or sanctioned slavery. All the
slaveholding then practised was merely a private crime committed
by one person against another, like theft, robbery, or murder. All
the statutes which the slaveholders, through their wealth and influence, procured to be passed, were unconstitutional and void, for
the want of any constitutional authority in the legislatures to enact
them.
But perhaps it will be said, as is often said of them now, that
the State governments had aU power that: was not forbidden to them.
But this is only one of those bald and glaring falsehoods, under
cover of which, even to this day, corrupt and tyrannical legislators
enact, and the servile and corrupt courts, who are made dependent
upon them, sustain. a vast mass of unconstitutional legislation,
destructive ot men's natural rights. Probably half the State legislation under which we live is of this character, and has no other
authority than the pretence that the government has all power
except what is prohibited to it. The falsehood of the doctrine is
apparent the moment it is considered that our governments derive
nll their authority from the grants of the people. Of necessity,
therefore, instead of their having all authority except what is forbidden, they can have none except what is granted.
Everybody admits that this is the true doctrine in regard to the
United States government; and it is equally true of the State
governments, and for the same reason. The United States constitution, (amendment 10,) does indeed. specially provide thnt the
U. S. government shall have no powers except what are delegated
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to it. But this amendment was inserted only as a special guara
against usurpation. The government would have had no additional powers if this amendment had been omiued. The simple
fact that all a government's powers are delegated to it by the people, proves that it can have no powers except what are delegated.
And this principle is as true of the State governments, as it is of
the national one; although it is one that is almost wholly disregarded in practice.'*'
The State governments in existence in 1789 purported to be
established by the people, and are either declared, or must be presumed, to have been established for the maintenance of justice, the
preservation of liberty, and the protection of their natural rights.
And those governments consequently had no constitutional authority whatever inconsistent with these ends, unless some particular
powers of that kind were explicitly granted to them. No power
to establish or sustain slavery was granted to any of them. All
the slave statutes, therefore, that were in existence in the States,
at the adoption of the United States constitution, were unconstitutional and void j and the people toho adopted the constitution of the
United States must he presumed to kave known tkis fact, and actea
Ilpon it, because f.verybQdy is presumed to know the law. The
constitution of the United States, therefore, can be presumed to
have made no exceptions in favor of the slavery then existing in
the States.t
But suppose, for the sake of the argument, that slavery had been
authorized by the State constitutions at the time the U nited States
constitution was adopted, the constitution of the United States
would nevertheless have made it illegal j because the United States
constitution was made" the supreme law of the land," "anything

*

The doctrine that the government has all power except what is prohibited to it,
ia of despotic origin. Despotic government is supposed to originate, and does in
tact originate, with the despot, instead oftbe people; and he claims all power over
them except what they have from time to time wrested from him. It is a consistent doctrioe that such governments have all power except what is prohihited to
them. But wbere tbe government originates witlt tbe people, precisely the oppolite doctrine is true, viz., that the government has DO power except wbat is graoted
to it.
t If, however, tbey bad not known that the existIng sluery was unconstitutional,
and bad proceeded upon the mistaken belief that it was constitutional, and had
intended to recognize It as being 10, such intended recognition would have availed
nothing; for it is an established principle, recogoized by the Supreme Court oC
tbe United States, that "a legislative act, founded upon a mistaken opinioo. 01
wbal was law, does not chop the actual state of the law, u to pre-exlltlua
.... "-1 Oranch, 11 PcIcr"D¥r-, 618.
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in the constitution or laws of any State to the contrary notwithstanding." It therefore annulled everything inconsistent with it,
the7~existing in the State constitutions, as well as everything that
should ever after be added to them, inconsistent with it. It of
course abolished slavery as a legal institution, (supposing slavery
to have had any legal existence to be abolished.) if slavery were
inconsistent with anything expressed, or legally implied, in the
constitution.
Slavery is inconsistent with nearly everything that is either
expressed or legally implied in the constitution. All its express
provisions are general, making no exception whatever for slavery.
All its legal implications are that the constitution and laws of the
United States are for the benefit of the whole "people of the
United States," and their posterity.
The preamble expressly declares that " We the people of the
United States" establish the constitution for the purpose of securing justice, tranquillity, defence. welfare, and liberty, to " ourselves
and our posterity." This language certainly implies that all "the
people" who are parties to the constitution, or join in establishing
it, are to have the benefit of it, and of the laws made in pursuance
of it. The only question, then, is, who were" the people of the
United States?"
We cannot go out of the constitution to find who are the parties
to it. And there is nothing in the constitution that can limit this
word" people," so as to make it include a part, only, of" the people of the United States." The word, like all others, must be
taken in the sense most beneficial for liberty and justice. Besides, if it did not include all the then" people of the United
States," we have no legal evidence whatever of a single individual
whom it did include. There is no legal evidence whatever in the
constitution, by which it can be proved that anyone man was one
of" the people," which will not also equally prove that the slaves
were a part of the people. There is nothing in the constitution
that can I)rove the slaveholders to have been a part of "the people," which will not equally prove the slaves to have been also 11
part of them. And shore is as much authority in the constitution
for excluding slaveholders from the description, "the people of the
United Stutes," as there is for excluding the slaves. The term
.. the people of the United States" must therefore be held to have
included all "the people of the United States," or it can legally
be held to have included none.
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But this point has been so fully argued already, that it need not
be dwelt upon here.'*'
The United States government, then, being ill theory formed
by, and for the benefit of, the whole" people of the United States,"
the question arises, whether it have the power of securing to .. the
people" the benefits it intended for them 1 Or whether it is
dependent on the State governments for permission to confer these
benefits on .. the people 1" This is the whole question. Alld if
it shall prove that the general government has no power of securing to the people its intended benefits, it is, in no legal or reasonable sense, a government.
But how is it to secure its benefits to the people 1 That is the
question.
The first step, and an indispensable step, towards rWing it, is to
secure to the people their personal liherty. Without personal liberty, none of the other benefits intended by the constitution can be
secured to an individual, because, without liberty, no one can
prosecute his other rights in the tribunals appointed to secure them
to him. If, therefore, the constitution had failed to secure the
personal liberty of individuals, all the rest of its provisions might
have been defeated at the pleasure of the subordinate governments.
But liberty being secured, all the other benefits of the constitution
are secured, because the individual can then carry the question of
his rights into the courts of the United States, in all cases where
the laws or constitution of the United States are involved.
This right of personal liberty, this sine qua non to the enjoyment
of all other rights, is secured by the writ of haheas corpus. This
writ, as has before been shown, necessarily denies the right of
property in man, and therefore liberates all who are restrained of
their liberty on that pretence, as it does all others that are restrained
on grounds inconsistent with the intended operation of the constitution and laws of the United States.
Next after providing for the" public safety, in cases of rebellion
and invasion," the maintenance of courts for dispensing the privileges of this writ is the duty first in order, and first in importance,
of all the duties devolved upon the general government; because,
next after life, liberty is the right most important in itself; it is
also indispensable to the enjoyment of all the other rights which
• Seo Part First, pnges 00 to 94, see, edition. Also the argument under the" Sixtl.
Rule ofloterpretntion," p. 182 to 18t oftbis part, and under the II Second RIlle eitecJ
lOr Sluery," p. 214 to 216.

POWEll

OF THE

GENERAL

GOVERNMENT

OVEIl

8LAVBJtY.

275

the general government is established to secure to the people. All
the other operations of government, then, are works of mere
supererogation until liberty be first secured j they are nothing but
a useless provision of good things for those who cannot partake of
them.
As the government is bound to dispense its benefits impartially
to all, it is bound, first of all, after securing ., the public safety, in
cases of rebellion and invasion," to secure liberty to all. And the
whole power of the government is bound to be exerted for this
purpose, to the postponement, if need be, of everything else save
.. the public safety, in cases of rebellion and invasion." And it is
the constitutional duty of the government to establish .as manr
courts as may be necessary, (no matter bow great the number.)
and to adopt all other measures necessary and proper, for bringing
the means of liberation within the reach of every person who is
restrained of his liberty in violation of the principles of the constitution.*
We have thus far, (in this chapter,) placed this question upon
the ground that those held in slavery are constitutionally a part of
.. the people of the United States," and parties to the constitution.
But, although this ground cannot be shaken, it is not necessary to
be maintained, in order to maintain the duty of Congress to provide
courts, and all other means necessary, for their liberation.
The constitution, by providing for the writ of habea» corpus,
without making any discrimination as to the persons entitled to it,
has virtually declared, and thus established it as a constitutional
principle, that, in this country, there can be no property in man;
for the writ of habeas corpus, as has before been shown,t necessarily involves a denial of the right of property in man. By declaring that the privilege of this writ" shall not be suspended, unless
when, in cases of rebellion or invasion the public safety may require it," the constitution has imposed upon Congress the duty of
providing courts, and if need be, other aids, for the Issuing of this
writ in behalf of all human beings within the United States, who
may be restrained on claim of being property. Congress are
,. It is not necessary, as some imagine, for CCJ1111'N8
to enact a law making slavery
Illegal. Congress have no such power. Such a power would imply that slavery
"as DOW legal. Whereas iL is DOW as much illegal as it is possible to be made by
eJI the legislation in the world. Congress, IUsuming that slanry is illegal, art
constitutionally hound to provide all necessary means for baving that principle
praintained in practice.
t Part Fir.', ch. s, p. 101, 2d ed;
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bound by the constitution to aid, if need be, a foreigner, an alum,
an enemy even,. who may be restrained as property. And if the
people of any of the civilized nations were now to be seized 8IJ
slaves, on their arrival in this country, we can all imagin~ whal
arr abundance of constitutional power would be found, and put
forth, too, (or their liberation.
Without this power, the nation could not sastain hs position as
one of the family of civilized nations; it could not fulfil the law
of nations, and would therefore be liable to be outlawed in consequence of the conduct of the States. For example. If the States
can make slaves of anybody, they can certainly make slaves of
foreigners. Arid if they can make slaves of foreigners, they can
violate the law of nations; because to make slaves of foreigners,
is to violate the law of nations. Now the general government is
'the only government known to other nations; and if the Statee
can make slaves of foreigners, and there were no power in the
general government to liberate them, anyone of the States could
involve the whole nation in the responsibility of having violated
the law of nations, and the nation would have no means of relieving itself from that responsibility by liberating the persons enslaved; but would have to meet, and conquer or die in, a war
brought upon it by the criminality of the State,
This illustration is sufficient to prove that the power of the general government to liberate men from slavery, by the use of the
writ of JwlJeas corpus, is of the amplest character; that it is not
confined to the cases of those who are a part of" tbe people of the
United States," and so parties to the constitution; that it is limited
only by the territory of the country; and that it exists utterly
Irrespective of ••anything in the constitution or laws of any
State."
This power, which is bound to be exerted for the liberation of
foreigners. is bound to be exerted also for the liberation of persons
born on the soil, even though it could be proved, (which it cannot.)
that they are not legally parties to the constitution. The simple
fact of their not being parties to the constitution, (if that fact were
proved.) would no more alter the P?wer or duty of Congress in
relation to securing them the privilege of the writ of JwlJea.f corp'UI,
than the same fact does in the case of foreigners, who confessedly
are- not parties to the constitution; unless, indeed, their coming
Into the country under the guaranty afforded by the haheaI corptU
Clause o( the constitution makes them, 10 far, parties to it. Bu
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this clause could operate as no guaranty of liberty to foreigners,
unless it guarantied liberty to all born on the soil; for, there being
no distinction of persons made, it certainly could not be claimed
that it guarantied greater privileges to foreigners than to the least
favored of those Lorn on the soil. So that it will still result that,
unless the constitution, (as it may be executed hy tIll' gonernl government aloue.) guurantiea personal liberty to all born in the country. it docs not guaranty it to foreigners coming into the country;
lind if it do not guaranty it to foreigners coming into the country,
uny single State, by enslaving foreigners, can involve the whole
nation in a death struggle in support of such slavery.
If these opinions are correct, it is the constitutional duty of
Congress to establish courts, if need he, in every county and town"hip even, where there arc slaves to be liberated; to provide attorneys to bring the cases before the courts; and to keep a standing
military force, if need be, to sustain the proceedings.
In addition to the use of the habeas corpus, Congress have power
to prohibit the slave trade between the States, which, of itself,
would do much towards abolishing slavery in the northern slaveholding States. They have power also to organize, arm, and discipline the slaves as militia, thus enabling them to aid in obtaining
and securing their own liberty.
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[TIIBfollowing article was lint published In 1850, as an appendix to an arsument, enUUet
• A DEFEliCE FOR FUGITIVE SL..I.VES, again" the .Act. of Congreu of February, 12, 1793
<Jr.d September 18,1850. By LYS~DEB
SPOOllER."
It repeats some Ideas already advance4
:n the precedfng pages; but, as It Is mostly new, It has been thought worthy of preservatioa
oy being Included in tlu. volume.]
NEITHER TIlE CONSTITUTION, NOR EITnER OF TIlE ACTS OF CONGRES3 0'
119:\ O~ 1850, ltEQUIRES TIlE SURRENDER OF FUGITIVE SLAVES.

!II: the preceding chapters it has been admitted, ror the sake of the argument.
fbat the constitution, and acts of Congress of 1793 and 1850, require the delivery
or FugitiVo Slaves. But such really is not tho fact. Neither the constitutional
provision, nor either of said acts of Congress, uses the word slave, nor slavery, nor
any languege that can legally be made to apply to slaves. The only" person"
required by the constitution to be delivered up is described iu the constitution u
a " person held to service or labor in one state, under the laws thereof." ThiI
language is no legal description of a slave, and can be mado to apply to a alave
only by a violation of all the most imperative rules of interpretation by which the
meaning of all legal instruments is to be ascertained.
The word" held " is n material word, in this description. Its legal meaning II
synonymous with that of the words" bound," and "obliged."
It is used in bonds,
as synonymous with those words, and in no other sense. It is also used in laws, and
other legal instruments. .And it. legal meani7lg is to ducrib. persons held by 80"'"
kgal contract, obligation, duty, or authority, which the law will enforce, Thus, in a
bond, a man acknowledges himself "held, and firmly bound and obliged" to do
certain things mentioned in the bond, -and
the law will compel a fulfilment of
Lhe obligation. Tho laws" hold" men to do various things i and by holding them
to do those things U meant that the laws will compel them to do them. Wherever
a person 13described in the laws as being" held" to do anythi7lg, - as to render
.. serrlee or labor," for exnmple,-the
legal meaning invariably is that he is held
by some legal contract, obligation, duty, or authority, which the laws will enforce,
- (either specifically, or by compelling payment of damages for ncn-performaace.)
r presume Dosingle instance can be found, in any of the laws of this country, sinoe
its first settlement, in which the word" held" is used in any other than this legal
aense, when used to describe a person who is "held" to do anything" under the
laws." And such is its meaning, and ita only meaning, in this clause of the con.titution. If there eould be a doubt on this point, that doubt would be removed by
the additional words, "under the laws," and the word" due," as applied to the
"service or labor," to which the person is "held."
Now, a slave is not" held" by any legal contract, obligation, duty, or authority,
whicll the lawl will enforce. He is "held JI only by brute force. ODe penon
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beats another until the latter will obey him, work for him if he require it, or do
nothing if he require it. This is slavery, and the whole of it. This is the only
manner in which a slave is .. held to service or labor."
The laws recognize no obligation on the part of the slave to labor for or serve his
master
If he refuse to labor, the law will not interfere to compel him. The
master must do his own flogging, as in the case of an ox or a horse. The laws take
no more cognizance of the fact whether a slave labors or not, than they do of the
fact whether an ox or a horse labors
A slave, then, is no more" held" to labor, in any legal sense, than a man wonld
be in Massachusetts, whom another person should seize and beat until he reduced
him to subjection and obedience. If such a man should escape from his oppressor,
and take refuge in Curolina, he could not be claimed under this clause of the conatitution, because he would not be .. held" in any legal sense, (that is, by any legal
contract, obligation, duty, or authority,) but only by brute force. And the &aIDe
is the case in regard to slaves ••
It is an established rule of legal Interpretation, that a word used in laws, to
describe legal rights, must 00 taken in a l'gal sense. This rule is as imperative in
the interpretation of the constitution as of any other legal instrument.
To prove
this, let us take another example. The constitution (Art. I. Seo. 6) provides tha'
"for any speech or debate in either house, they (the senators and representatives)
Mall not b. 'lutsti.ned in any other place." Now, this provision imposes no restriction Whatever upon the senators and representatives being" questioned for any
speech or debate," by anybody and everybody, who may please to question them,
or in any and every place, with this single exception, that they must not .. he
questioned "legally,-that
is, they must not be held to any legal accountability.
It would 00 no more absurd to construe this provision about qutstioning senators
and representatives, so as to make it forbid the people, in their private capacity,
to ask any questions of their senators and representatives, on their return from
Olngress, as to their doings there, instead of making it apply to a legal responsibility, than it is to construe the words" held to service or labor" as applied to a

* In a speech, In the Senate or the United Stales, upon the Fugitive Slave bill, so called, on
the 19th day or August, 1850, (as reported In the Washington Union and National Inlemgencer,) senator Mason, or Virginia, the chairman or the committee thBt reported the bill, and
the principal champion or the blllin the Senate, In describing" the actual evUs under which
the slave States labor in reference to the reclamation or these fugitives," said,
"Then, a:;a.ln,lt is. proposed [by one or the opponents ot the bill)! as a part of the proor to
be adduced at the hearing, after the fugitive has been recaptured, that evldence shall be
brought by Lhe claimant to show that slavery is established In the state from which the fuglUve has absconded. Now, this very thing, In a recent case In the city of New York, was
required by one of the judges of tbat state, which case attracted the attenUon of the authorlUes of Maryland, and against which they protested, because or the indignities heaped upon
their Citizens, and the losses which they sustained In that city. In thBt case, the Judge of the
.tate court required proof that slavery was established In Maryland, and went so rar as to say
thBt the only mode of proving it was by reference to the statute·book.
Such proof is required
In the senator'. amendment j and,lf he means by this that proof shall be brought that slavery
Is established by existing laws, it is impo .. ibl. to comply with 'h. requisition,!or
no I1Ieh
proof can be produced, 1apprehend, in ally of the ,lave lIatu.
1am not aware tAat
there is a .ingle stat« in which the i",tituhon
i, utabli.hed by podtive law. On a former occasion, and on a durercnt topic, it was my duty to endeavor to show to the senate that
no 8uch law was necessary for Its estabhshment j ctrtamly non. could b./ound, and n ....
teal required, In any 0/ the statr« 0/ the Union."
I am conlident that lIt Calhoun made the same admIssloll within
past, hut I have not the paper containing It at haDel.
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person held simply by brute force, (as in thtl ooae supposed in Massachusetts,)
Instead of persons held by some legal oontraot, obligation, or duty, which the la"
will enforce.
As the slave, then, Is "held to service or labor " by no contract, obligation, or
duty, which the law will enforce, but only by the brute force of the master, the
provision of the constitution in regard to "persons held to service or labor" call
have no more legal applleation to him than to the person supposed in Massaohu.
letts, who should at one time be beaten into obedience, and afterwards escape iuto
Carolina.
The word" held." being. in la",synonymous with the word" bound," the description, "person hrld to service or labor," is synonymous with the description iu
Mother sectlon, (Art. 1, Sec. 2,) to wit. "those bound to service for a term of
years."
The addition, in the one case, of the words" for a term of years." doe.
not utter the meaning; for it does not appear that, in the other case, they are
" held" beyond a. fixed term.
In fact, everybody, courts and people, admit that .. persons bound to service for
a. term of yeors," as apprentioes, and other indented servants, are to be delivered
up under the provislon relative to "persons laeld to service or labor." The word
"held,"
then, is regarded as synonymous with" bound," whenever it is wished to
deliver up "persons bound to service." If, then, it be synonymous with the word
"bou1Id," it applies only to persons who are" bound" in a. leg.lsense, - that is,
by some legal contract, obligation, or duty, which the law will enforce. The woro.
cannot be stretched beyond their nec es« ary and proper legal meaning; because all
legal provisions in derogation of liberty must be construed strictly. The sam.
words that arc used to describe a. "person held to service or labor" by a. legal ecntract, or obllgatlon, certainly cannot be legally construed to include also one who
id "held"
only by private violence, and brute force.
Mr. Webster. in his speech of March 7th, 1850, admits that the word" held" iI
Iynonymous with the word" bound," and that the language of the constitution
itself contains no requirement for the surrender of fugitive slaves. He 8&ys:
"It may not be improper here to allude to that - I had almost said oelebrated
-opinion of Mr. Madison. You olnerve.II1T, that tla. term .lavery i. not wed in t/at
con.titution.
The comluution doe. not re'I'u," thatfugitive
.lav,. shall b. dtllVered up;
" require. that perso ... bound to .ervice in one Btale, and ... caping into another, .Iaall be
delivered up. Mr. Madison opposed the introduction of the term slave or slavel7

Into the constitution; for he sa.id he did not wish to see it recognized by the oon•
•Utution of tho United States of America. that there oould be property in men."
Had the constitution required only that" persons bound to service or labor"
should be delivered up, it i, evident that no one would claim that the provision
applied to slaves. Yet it is perfectly evident, also, that the 'Word" held" II
limply synonymous with the word "bound."
One can hardly fan to be astonished at the ignorance, fatuity, oow&rdiee,or eerruption, that has ever induced the North to acknowledge, for an instant, any oon·
.titutional obligation to surrender fugitive slaves.
The Supreme Court of the United States, in the Prigg case, (the first case in
whieh this clause of the eonstltutlon ever came under tho adjudication of tha'
oourt,) made no pretence that the language ".tlf of the constitution afforded an1
Justification fer a. claim to a fugitive slave. On the oontrary, they made the audacious and atrocious avow!>I,that, Cor the sole purpose of making the clause apply to
Il&ves, they would disregard-lIS they a.cknowledged themselves obliged to dlsre-
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gard-all the primary, establlshed and imperative rules oC legal interpretation.
and he g01JtT1Ifd .olely hy lhe hUtory of men' .. intention.,out.id.

oj Ihe comlitutiots.

Thus they say :
.. Before, however, we proceed to tho points more immediately before us, it may
be well- in order to dear the ca.e oj difficulty - to say that, in the exposition of
this part of the constitution, we shall hmit ourselves to those considerations which
appropriately and exclusively belong to it, without laying down any rules of interpretation of a more general nature. It will, indeed, probably, be found, when we
look to the character of the constitution itself, the objects which it seeks to attain,
the powers which it confers, the duties which it enjoins, and tho rights which it
aecures, u.s well as the known hUlorical fact that many of its provisions were matters of compromise of opposing interests and opinions, that no uniform rule of inta.
pretation can he applied 10 It, w1uch may not allow, even if it does not positively demand,
many modificati07l.8 in it. actual applICation to particular clauses.
And perhaps tho
safest rule of interpretation, nfter all, will be found to be to look to the nature and
objects of the particular powers, duties, and rights, with all the lights and aids of
contemporary hUtory; and to give to the words of each just such operation and force,
consistent with tbeir legitimate meaning, as may fairly secure and attain the ends
proposed. * * * Hiatorically, it is well known that the object of this clause
was to secure to the citizens of the slaveholdiog statee the complete right nod title
of ownership in their slaves, as property, in overy state in the Union into which
they might escape from the state where they were held in servitude." -16
Peer», 610-11.
Thus it will be seen that, on the strength of lU.tory alone, they assume that
oj Ihe constitution were matters oj compromiae " (that is, in
regard to slavery); but they admit that the words of those provisions cannot be
made to express any such compromise, if they are interpreted according to any
.. uniform rule oj interyrrtalion,"
or .. any rul •• of interyrrtation oj a more general
nature" than the mere history of those particular clauses. Hence," in order to
clear the case of (that) dijficulty," they conclude that "perhaps the .aJ •• t rule oj inter.
.. many oj the proviaion.
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menning, 48 may Jairly .,cure and attain the end. propo6ed."
The words" consi.tent with thnr legitimate meaning" contain a deliberate falsehood, thrown in by the court from no other motive than the hope to hide, in some
measure, the fraud they were perpetrating.
If it had been .. consistent with the
legitimate meaning of th» war,"" of the clause to apply them to daves, there would
have been no necessity for diBcarding, as they did, aU the authoritative and iuflexible rules of legal interpretation, and resOrting to lU.,ory to find their meaning.
They discarded those rules, and resorted to hiBtory, to make the clause apply to
llaves, for no other reason whatever than that such meaning was not .. consistent
with the legitimate meaning of the words." It is perfectly apparent that the
moment their eyes fell npon the" words" of the c1&1I5e,they all saw that they
oontained no legal description of slaves.
Stripped, then, of the covering whioh that falsehood was intended to throw over
their conduot, the plain English of the language of the court is this: that hUtory
tells us that certain clauses of the eonstitutlon were intended to recognize and
eupport slavery; but, inasmuch as sueh is not the legal menning of the words of
thOllOclauses, if interpreted by the establiBhed rules of interpretation, we will, .. in
order 10 clear the case oj (that) dijficulty," just discard those rules, and pervert the
1fords so as to make them accompliBh whatever enda hi.tory tells us were intended
to be _mplished
by them.
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It was only by such a naked and daring fraud as this that the court could make
the constitution authorize the recovery of fugitive slaves.
And what were the rules of interpretation which they thus discarded, .. in order
&0 clear the case of difficulty," and make the constitution subserre the purposes of
.lavery 1 One of them is thia, liUd down by the Supreme Court of the United
States:
" The intention of the Instrwnent must prerall ; thU intention mUlt ht coUettttl
332.

from its words." -12 Wheaton,

Without an adherence to this rule, it is plain we could never know what was.
and what was not, the constitution.
Another rule ia that universal one, acknowledged by all courts to be imperative,
Ilw language m ... t b. eOlUtrued 8Irictly in fat>OTof liberty and [ustice,
The Supremo Court of tho United States have laid down this rule in these strong
&erlD3

:

"Where rights are infringed,
where the general system of the
must be expressed with irresisuble
a design &0 effect such objects." -

where fundamental principles arc overthrown,
laws is departed from, tho legislative intention
cleame .. , to induce a court of justice to suppose
United Statu vs, Fisher, 2 Cra7lch, 390.

S&orydelivered this opinion of the court, (in the Prigg ease.) dlscarding all other
rules of interpretation, and resorting to history to make the clause apply to sla'l"es.
And yet no judge bas ever scouted more contemptuously than Story tho idea of
going out of the words of a law, or the constitution, and being governed by what
history may say were the intentions of the authors. He says:
"Such a doctrine would be novel and absurd. It would confuse and deatroy all
the tests of constitutional rights and authorities. Congress could never pass any
law without an inquisition into the motives of every member; and even then they
might be reexammable. Besides, what possible means can thero be of making
such investigations 1 The motives of many of the members may be, nay, must be,
utterly unknown, and incapable of ascertainment by any judicial or other inquiry;
they may be mixed up in various manners and degrees; they may be opposite to,
or wholly independent of, each other. The constitution would thus depend upon
processes utterly vague and incomprehensible; and the written intent of the legislature upon its words and acts, the le» scripta, would be contradicted or obliterated
by conjecture, and parole declarations, and lIeeting reveries, and heated Imaginations. No government on earth could rest for a moment on such a foundation.
It would be a constitution of sand, heaped up and dissolved by the lIux and rellux
of every tido of opinion. Every act of the legislature [and, for the same reason
alao, every clause of the constitution] must, therefore, be judged of from its object.
and intent, as they are embodied in its provisions." - 2 Story', Comm., 634.
Also, he says •
.. The constitution was adopted by the people of the United States; and it 11'1&1
submitted to the whole, upon a just survey of its provisions, as they stood In the
text itself. • • Opposite interpretations, and different explanations of different
provisions, may well be presumed to have been presented in different bodies, to
remove local objections, or to win local favor. And there cau be no certainty
either that the different state conventions, in ratifying the constitution, gave the
lame uniform interpretation to its language, or that, even in a single state convention, the same reasoning prevailed witb a majority, much less witb the whole, of
the supporters of it. • • It Is not to be presumed that even in the convention
whioh framed the constitution, from tbe causes above mentioned, and other causes,
the clauses were always understood in the same sense, or had precisely tbe samo
extent of operation. Every member nccessarily judged for himself; and tho
Judgment of no one could, or ought to be, conclusive upon that of others, • • •
Nothing hut the test it$tlf 10M tuJqpted by the people.
• • I. the om.t of the constiIvtion to be ascertained, not hy II' 01011 text, but by the • probable meaning' &0 be
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gathered by conjectures from scattered documents, 1'rom private papers, frem tlie
table-talk of some statesmen, or the jealous exaggerations of others 1 Is the 0011.titution of the United States to be the only instrument which is not to be interpreted by what is written, but by probable guesses, aside from tho text 1 Whal
would be said of interpreting a statute of a state legislature by endeavoring to find
out, from private sourcee, the objects and opinions of every member; how every
one thought; what he wished; how he interpreted it 1 Suppose different person.
had different opinions, - what is to be done 1 Suppose difl'crent persons 1m!
nol agreed as to the' probable meaning' of the framers, or of the people, - what
interpretation is to be followed 1 These, and many questions of the same sort,
might be asked. It is obvio," thal there can be no ,ecu.rity to the petrple in any con.,itution of government, if they are not to juage of it by the fair meaning of the worth
of the lUI, but the wora. are to be bent ana broken by the •probable meaning' of ptrlOnl
.. 110mthey never knew, ana whose opinions, and means of information, may be no bdt"
than their own 1 The people atJqpted the constitution accoraing to the word. of the te:d
in their rea.onable interpretation, and not according to the private interprdation of any
particular men." -1 Story', Comm. on Const., 287 to 392.

And Story has said much more of the same sort, as to the absurdity of relying
upon" history" for the meaning of the oonstitution.
It is manifest that, if the meaning of the oonstitution is to be warped in the least,
it may be warped to any extent, on the authority of history; and thus it would
follow that the constitution would, in reality, he made by the historians, and not by
the people. It would be impossible for tho people to mako a oonstitution which
the historians might not ohange at pleasure, by simply asserting that tho people
intended thus or so.
But, in truth, Story and the oourt, in saying that history tells us that the ela\1.S8
of the oonstitution in question was intended to apply to fugitiVe slaves, are nearly
u false to the history of the clause as they are to its law.
There is not, I presume, a word on record (for I havo no recollection of having
over seen or heard of one) that was uttered, either in tho national convention that
framed tho constitution, or in any northern stato convention that ratified it, that
.hows that, at the time the cORllitutWn 10"" adopted, any northern man had the least
.uspicion that tho clause of the constitution in regard to .. persons held to serviou
Of labor" was ever to be applied to slaves.
In the national convention, .. Mr. Butler and Mr. Pinckney moved to requite
• fugitive .Iave. and .ervanl8 to be delivered up like criminals.'''
.. Mr. Sherman
uw no more propriety in the publio seizing and surrendering a81llve or .ervant than
• horse." - Madison paper., 1441-8.
In consequence of this objection, the provision was changed, and its language,
III It now stands, shows that the claim to tho surrender of ,lavtl was abandoned,
and only the ono for .ervantl retained.It does not appear that a word was ever uttered, in the National Convention, to
.how that any member of it imagined that the provision, "" finally agreed span,
would apply to slaves.
But, after the national convention had adjourned, Mr. Madison and 1\Ir. &ndolph
wont home to Virginia, and Mr. Pinckney to South Carolina, and, in the .'att connntions of those states, set up the pretence that the clause was intended to apply
to elaves. .J think thero is no evidence that any other southern member of the
pational convention followed their example. In North Carolina, Mr. Iredell (not
"ere, at that Ume,a verT numerous class in aU the atatea I and there were Jll&DT
reapecUng thelD, aU treating them as a distinct class rrom .Iavel.
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a member of the national convention) !aid the promon Wall Intended to refer to
slaves; but that .. the northern delegates, owing to their pr.rticula.r scruples on the
subjeot of Blavery, did not choose the word .1atJe to be mentioned."
I think the decla.rations of these four men - M&dison,Randolph, Pinckney, and
Iredell - are all the .. !ri.tory"
we have, that even IOUlTurn men, at that tim.,
understood the clause &8applying to slaves.
In the nortTurn conventions no word was ever uttered, so far &8we have an]'
evidence, that any man dreamed that this language would ever be understood as
authorizing & c1&lmfor fugitive slaves. It is Incredible that it could have passed
the northern conventions without objection, (Indeed, it could not havo passed them
at all,) if it had been understood &8requiring them to surrender fugitive slaves;
for, in several oC them, it W&8with great difficulty that the adoption oC the constitutlon W&8secured when no such objection was started.
Tho construction placed npon the provision at the present day is one of the
many frauds which the slaveholders, aided by their corrupt northern accomplices,
have succeeded In palming off upon the north. In fact, the south, in the convention, as it has ever done since, acted upon the principle of getting by fraud what
it could not openly obtain. It W&8upon this principle that Mr. Madison acted
when he said that they ought not to admit, in tlu COfUtilUlion, the idea that there
could be property In man. He would not admit that idea in the <D1&8titUlionit •• lf ;
but he immediately went home, and virtually told the state convention that that
\<&8the meaning which he Intended to have given to it in practice. He knew well
that if that idea were admitted in the instrument itself, the north would never
adopt it. lIe therefore conceived and adhered to the plan of having the instrument an honest and Creeone in its terms, to secure its adoption by the north, and
of then trusting to the Craudulent interpretations that could be accomplished aft.crward, to make it serve the purposes of slavery.
Further proof of his Craudulent purpose, In this particular, Is found In the fact
that he wrote the Corty-second number oC the Federalist, in which he treats of .. the
powers which provide for the harmony and proper Intercourse among the states."
Dut he makes no mention of the surrender of fugitives from" service or labor," as
one oC the means of promoting that .. harmony and proper intercourse."
He did
not then dare say to the north that the south intended ever to apply that clause to
slaves.
• But it Is !aid that the p&8sageof the act of 1793 shows that the north understood the constitution as requiring the surrender of fugitive slaves. That act is
supposed to have passed without opposition from the north; and the reason was
that it contained no authority for, or allusion to, the surrender of fugitive 81atJu ;
but only to fugitives from jratic., and .. persons held to servlce or labor."
The
south had not at that time become su1liciently audacious to make such a demand.
And it was twenty-three years, 80 far as I have discovered, (and I have made
reasonable search in the matter,) aft.cr the passage of that act, before 0. slave was
given up, under it, In any free state, or the act was &eknowledged, by the Supreme
Court of any free state, to apply to slaves.
In 1795, two years after the passage of the act of Congress, and after the eonstitution had been in force six years, a man was tried in the Supreme Court of
Pennsylvania, on an indictment, under a statute of the atate, against seducing or
carryiug negroes or mulattoes out of the atate, with the intention to sell them, or
keep them, as alaves.
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.. Ilpon the evidence in support of the prosecution. it appeared that negro Toby
had been brought upon a temporary visit to Philadelphia. as a servant in the family
of General Sevier. of the State of Virginia; that. when General Sevier proposed
returning to Virginia. the negro refused to accompany him;" but was afierwarda
forcibly carried out of the state. It appeared also. in evidence. that it was proptJltd
by Richards. the defendant. that the negro be tnticed into New Jersey. (0. slave
state.) and there seized and carried back to Virginia •
.. The evidence on behalf of the defendant proved that Toby was a slave.
belonging to the father of General Sevier. who had lent him to his son merely for
the journey to Philo.delphia."
The defendant was found not guilty. agrecably to the charge of tho Chief Justice;
and what is material is. that the case was tried wholly under the laws of Pennsylvanm. which permitted any traveller who came into Pennsylvania, upon 0. temporary excursion for business or amusement. to detain his slave for sis months, and
entitled him to the aid of the civil pollee to secure and carry him away. - Respuhlica vs. RJChards. 2 DaillU. 224.
Not one word was said. by either court or counsel. of the provision of the United
States constitution in regard to .. persons held to service or labor." or the act of
1793. as having any application to slaves, or as giving any authority for the recovery of fugitive slaves. Neither the constitution nor the act of Congress was
mentioned in connection with the subject.
Is it not incredible that this should have been the case. if it had been understood, at that day. that either the constitution or the act of 1793 applied to slo.ves 1
Would a man have used force in the case. and thus subjected himself to the risk
of an indictment under the state l&ws1 or would there have been any proposition
to entice the slave into a slave state. for the purpose of seizing him. if it had been
understood that the laws of the United States were open to him. and that every
justice of the peace (as provided by the act of 1793) was authorized to deliver up
the slave 1
It cannot reasonably be argued that it was necessary to use force or fraud to take
the slave back. for the reason that he had been brought. insteo.d of ho.ving ucaptd.
Into Pennsylvania; for that distinction seems not to have been thought of until
years after. The first mention I have found of it was in 1806. - Butler vs.
Hopptr.l W ....hington. C. C. R. 499.
In 1812 it was first acknowledged by the Supreme Court of New York that the.
act of 1793 applied to sl&ves. although no slave was given up at tho time. But
New York then had slaves of her OWD.- Gltn vs. HOOg ... 9 Johnson. 67.
In 1817 the Snpreme Court of Pennsylvania first acknowledged that the constltntion and the act of 1793 applied to slaves. But no slave was then given up.-·
Commonwealth vs. Holloway. 2 Sargtnl and Rawle. 305.
In 1823 the Snpreme Court of Massachusetts first acknowledged tho.t the constitutional provision in regard to" persons held to service or labor " applied to slaves.
- Commonwealth VB. Griffith. 2 Pic1u:ring. 11.
Few. if any, slaves have ever been given up under the act of 1793. in the free
states. until within the last twenty or thirty years. And the fact furnishes ground
for a strong presumption that. during the first thirty years after the constitution
went into operation. it was not generally understood. in the free states. that the
constltntion required the surrender of fugitive alo.ves.
But, it fa aaid tha\ tho ordinance of 1787, passed oontemporanooualy with the
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rormation of the constitution, requires the delivery of fugitive slaves, and that the
constitution ought to be taken in the same aense. The answer to this allegaLion
is, that the ordinance does not require the delivery of fugitive alaves, but only of
persons "from whom service or labor is lawfully claimed." This language,
certainly, is no legal description of a slave.
But beyond, and additional to, all this evidence, that the constitution does no'
require tho surrender of fugitive slaves, is the conclusive and insuperable fact, tha'
thero is not now, nor ever has been, any legal or constitutional slavery in thiJ
country, from its first settlement, .All the slavery that has ever existed, in any
of the colonies or states, has existed by mere toleration, in defianco of the fundamental constitutional law.
Even the statutes on the subject have either wholly failed to declare who migh'
and who might not be made slaves, or have designated them in so loose and imperfect a manner, that it would probnbly be utterly impossible, at this day, to prove,
under those statutes, the slavery of a single person now living. Mr. Mason admita
as much, in tho extracts already given from his speech.
But all the statutes on that subject, whatever the terms, have been unconstitutional, whether passed under the colonial charters, or since under tho state governments. They were unconstitutional under the colonial charters, because those
charters required the legislation of the colonies to" be conformable, as nearly as
circumstances would allow, to the laws, customs and rights, of the realm of Eng.
land." Thoso charters wero the fundamental constitutions of tho colonies, and,
of course, made slavery illegal in the colonies, - inasmuch as slavery was Inconsistent with tho "laws, customs, and rights, of the realm of England ••
There was, therefore, no legal slavery in this country so long as we were colonies,
- that is, up to the time of the Revolution.
After the Declaration of Independence, new constitutions were established in
eloven of tho states. Two went on under their old charters. Of all the new can.
atitutions that were in force at tho adoption of the constitution of the United State.
in 1789, not one authorized, recognized or sanctioned, slavery.t
.All the ,teOg •
• Washburn,ln his "JUdicial IllStory of Massachusetts," (p. 202,) aay.:
U As early as 1770, and two years previous to the decision of Somenet~'8 case, so famous in
England, the right of a master to hold a slave had been denied, by the Superior Court of )1....
•achusetts, and upon the same grounds, substantlally, as those upon which Lord Mansfield
dlJcharged Somersett, when his case came before him. The case here alluded to was Jam ..
IU. Lechmere, brought by the plaintUr, a negro, against his master, to recover his freedom."
t Perhaps It may be claimed by some that the constitution of South Carolina was an exception to this rule. By that constitution It was provided that the quallfleatlons oC members ot
the Senate and Ilouse of Repre.entatives ".hall be the .ame ... mentioned in the <leotio"
act.n
"The election act" was an act of the Provincial Assembly, passed In 17~9,which provided
that members of the Assembly" ahall have in thl. province a settied plantation, or freehol4
eatate, of at least flve hundred acres of land, ..lid twenty .lavtl."
But thla act was necessarily VOid, so far as the requirement in regard to slaves was con.
cerned; because, slAvery being repugnant to the laws at England, It could have no legal
alatence in the colony, which was restricted from making any laws, except such as were
conformable, as nearly as ein:1lIIllItances would aIlo", to the laws, statutes, and rights, of the
realm of England.
ThIs part of the act, then, being void at the time It was passed, and up to the time of the
lliopllon of the constitution of the atate, the provision In that constitution could not legally be
held to give fi>rceto thi. part oj the act. Bealdes, there could be no llavea, legally 'l'<aJd"K,
\II. Ins, for the act to refer to.
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nitiona of ,'awry tMt an tI01II to b,ftnmd in any of tM Ita:, Clm6titvtitnu, Aaw b_
.... med ';11" tM adoptitm of tM COIIItitlltion of tM united State ••
There was, therefore, no legal or oonstitutional s1&very,in any of the ,tate., up
to the time of the fonnat.ion and adoption of the constitution of the United States.
in 1787 and 1789.
There being no legal sl&very in the country at the adoption of the COnstitutiOIl
of the United States, all "the people of the United States" became legally partiea
to that instrument, and, of course, members of the United States government, by
Its adoption. The OOD8titutionitselfdoolarea, that "We. the people of the United
States. • • do ordain and eatablish this constitution."
The term" people,"
of necessity. includes the whole people; no exception being made. none can be
preaumed; for luch a presumption would be a presumption a.gainst liberty •
.After" the people" of the whole oountry had become parties to the constitution
of the United States, their rights, as members of the United States government.
were secured by it, and they could not aftenrards be ens1&ved by the state gov·
ernments; for the constitution of the United States is "the supreme 1&11',"(operating " direotly on the people, and for their benefit," says the Supreme Court, ,
Whtaton, {O{-5,) and necessarily secures to all the people individually all tbe
rights it intended to secure to any; and these rights are such as are incompatible
with their being enslaved by subordinate governments.
But it will be said that the oonstitution of the United States itself recognizes
si&very, to wit, in the provision requiring" the whole number offre. persons," and
.. three·fifths of all other persons," to be counted, in making up the basis of reprenntation and taxation. But this interpretatio~ of the word" free" is only another
of the fraudulent interpretations which the slaveholders and their northern accomplices have suoceeded in placing upon the constitution.
The legal and technical meaning of the word" free," &8 I1I8d in England for
oenturies, has been to designate & native or naturalized member of the state, &8
distinguished from an alien, or foreigner not naturalized.
Thus the term "fr ..
British subject" means. not a person who is not a slave, but a native born or
naturalized 8ubject, who is a member of the state, and entiUed to all the rights of
a member oC the state, in coutradistinction to aliens, and persons uot thus entitled.
The word" free" 11'&8 used in tbis sense in nearly or quite all the colonial
charters, the fundamental constitutious of this country, up to the time of the
revolution. III 1787 and 1789, when th. Ullited Stat .. comtitlltion tDaI adopted, tM
tDOrd "free" 1041 ",ed ill thi. political .".., ill th, COII.titutionaof tM thr .. olaveholdillK
,tat .. , Georgia, Soulh Carolilla, alld Nartlo Carolilla. It Wal aUo ",ed ill thi.
in tM articl .. of Confederation.
The word "f"." 11'&8 also used in this political sense iu the ordinance of 1787,
in four different Instanoe., to wit, three times in the provision fixing tbe basis of
representation, and once in the artiole of compact, whloh provides that when the
ltates to be formed out of the territory should have sixty thousandfr" inhabitants
they should be \lntitled to admission into the confederacy.
That the word " free" was here used in its political lOuse, and not &8 the eorrelative of slaves, is proved by the fact that the ordinanoe itself prohibited slavery in
the territory. It would have been absurd to use tbe word" free " as the eorrelative of s1&vea,when slaves were to have no existence under the ordinance.
This political meaning whioh the word .. free" had borne in the English 1&w,
and in all the constitutional law of this country, up to the adoption of tbe consti·

,till,
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tution ot the United States, was the meaning which all legal rules ot interpretation
required that Congress and the co11l'tllshould gin to the word In that inatrument.
But we are told again that the constitution recognises the legality of the elan·
trade, and, by consequence, the legality ot alanry, in the clause respecting the
.. importation of persons." But the word" importation," when appUed to "porIOns," no more implies that the persons are elaves than does the word "tranaportation." It was perCootiy understood, In the convention that framed the constitution, - and the language was ohosen with apeoial care to that end, - that there
was nothing in the language ibelt that legally reooguiled the slavery of the
persons to be imported; although lOme of the members, (how many we do not
know,) while ohoosing language with an avowed caution against .. admitting, i..
thl ClJ7Utitution, the idea that there oould be property in man," intended, it the,.
could induce the people to adopt the constitotion, and could then get the control of
the government, to pervert this language Into a license to the alave-trade.
This f'raudulent perversiou of the legal meaning or the language of the constitotion is all the license the constitution ever gave to the alave-trade.
Chief Justice Marshall, in the ease of the brig W'JIaon, (1 Broclcenhroug/a, ~3-6,)
held that the words "import" and "imported," In an BOtof Congress, appUed to
free persons as well 80S to slaves. If, then, the word "Importation," In the constitution, applies properly to free persons, it certainly cannot imply that any of the
persons imported are slaves.
If the constitution, truly Interpreted, contain no AUction ot slavery, the ela1'Ol
of this countr;r are 80S muoh entitled to the mit of W- COIJII'I, at the hancls or the
United States government, as are the white ••
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APPENDIX

SUGGESTIONS

TO

B.

ABOLITIONISTS.

TH08II who believe that slavery il unconstitntional, arc the only persons who
propose to abolish it. They are the only ones who claim to have the power to
abolish it. Were the entire North to become abolitionists, tbey would stiJI be
unable to touch the chain of a single slave, 50 long as they should concede that
slavery was constitutional.
To say, as many abolitionists do, that they will do all
they constitutionally can towards abolishing slavery, is virtually saying that they
will do notbing, if they grant, at the same time, that the constitution supports
slavery. To suppress tbe slave trade between the States, as some propose, is certainly violating the spirit, and probably the law, of the constitution, if slavery b.
constitutional.
To talk of amending the constitution, by the action of three fourths
of the States, so as to abolish slavery, is to put off the matter to some remote and
unknown period. While abolitionists are amusing themselves with these idle
sehemes for abolishing slavery without tbe agency of any adequate means, slave.
are doubling in numbers every twenty-five years, and the slave power is rapidly
increasing in numbers, wealth, and territory. To concede that this power il
mtrenched behind the constitution, is, in the minds of practical men, to concede
the futility of all efforts to destroy it. And its effect is to dissuade the great body
ef the North from joining in any efforts to that end. The mass of men will insist
apon seeing tbat a thing can be done, before they will leave tbe care of their other
iaterests to assist in doing it. Hence the slow progress of all political movement.
based on the admission that slavery is constitutional.
What sense would there be
in placing the political power of the country in the hands of men, who can show
Dothing that they can do with it towards accomplishing the end for which they a~h
it 1 Abolitionists, therefore, who ask political power, and yet concede slavery to
be constitutional, stand in the attitude of men asking for power for their own gratification, and not for any great practical good that they can do with it. * LeI
them but show that they can abolish slavery, and they can then consistently ask
that the government be intrusted to their hands. t
The North, with no very important exceptions, although Dot enthusiastic in th.
matter, are abolitionists at heart. It is a slander on human nature to assert that
they are not. To suppose that a people, themselves the freest in the world, having
DO pecuniary interests that bind them to slavery, inheriting all the principles oC
English liberty, and living {or the last seventy years under the incessant teaching.
of the truth that all men nre born free and equal- to suppose that such a people, M
• people, are Dot opposed to slavery, is equivalent to supposing that they. are natllrally incapable of such a sentiment as tbe love of liberty, or the hatred of oppre ..
• No one, I trust, wlU euppose I am actually lI«uslng abolitionists of seeking power for
their own gratification.
I am only .howlng their political poaltlon, 80 long as they concede
\hat .Iave..,. I. conatltatlonaL
t If abolitlonllll think lhat tb. conatltutlon .upport __ !ave..,., they ought not to ask for
PO"'" under It, nor to vote for anyone who willlUpport It. R .. olutlon .bould be their prlneJ.
lIIe. And lhey _hould vote aplnat aU C6natllUllonal parties, block \ha whoeb of coyerolJlllU
and thai compel revolution.
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If tbe S1Ipposition were correct, it would Curnish an argument agailllt III
(urther effort of any kind; for the task of radically changing hwnan nature, l«
the purpose of abolisbing slavery, is one quite too chimerical for rational men to
engage in.
IC the North love slavery, wby did they unite to abolish the slave trade 7 or to
exclude slavery Crom the north- western States 7 And why do they not have slue&
themselves 7
The people of the North want simply to know if they can do an)·thing for the abolition of slavery, without violatiug their constitutional faith. For this alternati"
they are not prepared, (as I admit they ought to be, if they had ever pledged tbem·
.elves to the support of slavery;) but they are prepared for almost anything abort
of that. At any rate, they are prepored to stand by the constitution, if it aupporLl
liberty. If it he said that they are not, the speediest process by which to brinr
them to that state of preparation, is to prove to them that slavery is uneenstltational, and thus present to them the alternative of overthrowing the constitutiOll
for the support of slavery, or of standing by it in support offreedom.
In a speech at Charleston, on the 9th of March last, (1841,) Mr. Calhoun 8&"
ohefollowmg estimate of popular feeling at the North, on the sUbject.of alavery:,Ion.

He said, "They, (the people of the North,) may, in reference to the subject
snder eonslderation, be dividell into four classes. Of these, the abolitionists p~r
-the rabid fanatics, who regard slavery as a sin, and thus regarding it deem it
'heir highest duty to destroy it, even sliould it involve the destruction of the eoastltutlon and the Union-constitute
one class. It is a small one, not rrobablJ
exceeding jiM per cent. of the population of those States. They voted, i I reeolleet correctly, about fifteen thousand, O!~at most, twenty thousand votes in the lut
«ost of their strength, in the State of !'lew York, out of about four hundred thouII8I1dvotes, which would give about five per cent. Their strength in that State, I
would suppose, was fully equal to their nverage strength in the non.slaveholding
States generally.
"Another class consists oftbe great body of tbe citizens of those States, constl.
tuting at least Bcren tenths of the whole, who, while they regard slavery al an
evill and as such, are disposed to aid in restricting' and eXl1rpating itl when it can
be aone consistently witli the constitution, and without endangering tne ~ce and
prosperity of tbe conn try , do not regard it as a sin to be put down by all and every
means.
" Of the two others, one Is a small class, perhaps, not exceeding five per cent. of
the whole, who view slavery, as we do, more as an institution, and the only one, by
which two races\so dissimilar lIS those inhabiting the slaveholding States, can liTe
together in equa numbers, in peace and prosperity, and that its abolition wonld
-end in the expatriation of one or the other race. IC they regard it as an evil, it ill
in tbe abstract, just as government and all its burdens, labor with all its toils, pun·
ishment with all its inflictions, and thousands of other things, are evils, when
viewed in the abstract, but far otherwise when viewed in the concrete, because
they prevent a ~eater amount of evil than what they inflict, lIS is the case with
.lavery as it eXIsts with us.
"The remaining class is much larger, but still relatively a small one, less, {MIr·
haps, than twenty per cent. of the whole, but possessing great activity and political
inflllence in proportion to its numbers, It consists of tlie political leaden of tbe
resJ'8Ctive parties, and their partisans and followers. The),! for the most ~
ani
perfectly indilferent about abolition, and are ready to take ettner side) for or against,
according to the calculation of the ~litical chances, their great ana leadinl{ object
being to carry the elections! especially the presidential ... and thereby receive the
honors and emolument, inciaent to power, both in the .l'"ederal and State goftl'llments."
This estimate is probably su1liciently accurate for all practical purpose.. AdoptIng it as correct, it shows thatfll7e per cent. only of the North sympathize with the
South; that the other ninety-ftl7s per cent,) (seventy.five per eeat, acting from
principle, and twenty per cent. Br 'polls,) .. are disposed to aid in restrlctlq and
utfrJ-ting .lavery, when it can be done consistently with the CODJtitution, aDd
withoat endansmng the peace and prosperity oCtha country."
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The South hu long been teaching the North, (and more of late than ever,) how
much the malateuaaee of slavery has to do with promoting "the peace and pros.
perity of the country." The lesson is learned. The only other point is the constitution. The Nor! h have but to have their eyes opened to the great constitutional
fraud that has been perpetrated upon the country, to be found, ninetY:fi"e per unto
of them, on the side of liberty. When the North are united, they will control the
national legislation, and the appciatmenrof the national judiciary. Of course they
will then abolish slavery. Does not this prove that the only labor the abolitiollists
really have to perform, Is to spread the truth in regard to the constitution '1 And
should they not adopt such measures as will compel public attention to, and a speedy
decision of, that question '1
How shall they do this '1 Probably, the most speedy and effectual mode of awaking
the whole nation to the question is, by stirring up discussions of it in the national
and State legislatures, by means of petitions.
The subject admits of petitions of a variety of kinds. To some of them the sig.
natures of a very large portion of the people o( the North might now be obtained:
while others would be signed only by the more thoroughgoing abolitionists.
Who wonlli not sign a petition praying Congress to Inform the people whether
slavery had any constitutional existence in the States at the time the United States
constltutlcn was adopted '1
Who would not sign a petition praying Congress to inform the people what VlU
the meaning of the word .. free," in the English law '1 In the colonial charters 7
In the State constitutions, existing in 1789, in the States o( Georgia, South Carolina, North Carolina, Delaware, and in the Articles oC Confederation '1 And
whether Congress and the courts were not bound to give it the same meaning in
the representative clause of the constitution of the United States '1
Who would not sign a petition praying Congress to inform the people whether
any person, born in the country since the adoption of the constitution olthe United
States, can, consistently with that constitution, be held as a slave '1
Who would not sign a petition praying Congress to inform the people whether
the Supreme Court of the United States have ever given any, and if any, what,
mid reasons for holding slavery to be constitutional 7
Other petitions would be signed by smaller numbers o( the people. such as the
following :1. Petitions praying Congress to establish courts throughout the slaveholding
States, in such numbers, and aided by such agents and attorneys, as may be neeeeIIP'Y to bring the privileges of the writ o( habeas corpU8 within the reach of every

alaTe.
of the slave trade between the States.
3. Petitions (or organizing, arming, and disciplining the slaves as mUitia.
of. Petitions (or having the next census distinguish the respective numbers 01
oitizens and unnaturallzed persons, and for basing the next representation upon
them, eountlng' the citizens as units, and the unnaturallzed persons as three fifths
units.
15, Petitions (or the abolition of indirect tnxation, and the apportionment of
direct taxatlon among the States, counting the citizens as units. and the unnatural.
iJed Persons as three fifths.
The general question o( the unconstitutionality 01 stavery should also be pressed
upon the consideration of the Stale legislatures. by means of petitions.
The
opinions of these legislatures are important 'for these reasons:
t. The ~t&te legislatures choose the U. S. isentitotS, and thus have a voice in the
JlatlQDallegislatlon. and in tbe appointment o( the national judiciary.
2." The 'free States, iO called, \ife not free, They are liable to the incurIUIu PI
the alaTe.hunter. Ther ahOUld La'made rlee.
2. Petitions for the suppression

~9S
3. Several of the nominally free States have, on their statute-books, what are
called "Black Laws," which are all unconstitutional.*
It is not very infrequent for legislative bodies to ask the opinions of their co-ordinate judiciaries on important questions of law. Let the State legislatures be
petitioned to ask the opinions of the State judges, that we may have the opinion,
of tbe entire judiciary of the North, on this question of the constitutionality of
slavery i each judge being requested to give his opinion separately, and indepcndenUy of precedents,
If oaly a small number should at first give their opinions in favor of liberty, it
would awaken universal interest in the question.
If any considerable number, influential for their talents and integrity, should give
their opinions in favor of liberty, it would change the opinions of the North on this
question, as it were, instantaneously.
If they should give their opinions in favor of slarery, and should give their rea.0115 for their opinions, their reasons will be likely to pass for what they are worth.
If sound, they will stand; if false, they will expose the weakness of their position,
and will speedily be swept away,
[fthey should give their opinions in favor of slavery, and should give no reasons
fur their opinious, they will thereby disclose their own characters, and indicate the
falsehood of their assumptions for slavery.
In order that these appeals to Congress, the State legislatures, and the courts, may
be effectual, all representatives, senators, and judges should be furnished with a\l
the evidence on which abohtlonists rely for proving slavery unconstitutional.
Senators, representatives, and judges are but the servants of the people. They
nil swear to support the coustitution of the United States, The people have 8
right to know how these servants uuderstand that constitution i and to know specifically tbeir reasons, if they have any, for officially conceding that it legalizes
slavery. They are especially responsible for the freedom of their own States, anti
should be held to that responsibility.
These agents, then, have no right to complain at having these questions addressed to them. Should they complain of it, or
refuse to answer, they will thereby furnish evidence of the necessity there Willi fur
asking the questions,
Another reason why these public servants ought not to be embarrassed at havlUg
these questions addressed to them, is, that in making their answers, they will have
the benefit of all the reasons ever gi ven in support of the constitutionality of slavery,
lIy the Supreme Court oftbe United States, if they canjrnd them.
Some timid persons may imagine that if this question be pressed to a decision,
and that decision should be against slavery, the result will be a dissolution of the
Union. But this is an ignorant and ridiculous fear. The actual slaveowners are
few in number, compared with the slaves and non-slaveholders of the Soutb. The
supposed guaranty of the constitution to slavery is the great secret of their influenee at home, as well as at the North. It is that that secures their wealth and
their political power. The simple agitation of the question of the unconstitutionality of slavery will strike a-blow at their influence, wealth, and power, that will
he felt throughout the South, and tend to separate the non-slaveholders from them.
It is idle to suppose that the non-slaveholders of the South are going to sacrifice
the Union for the sake of slavery. Many of them would hail as the highest boon
'" IC 11&1'8rybe unconstitutional, all the colored persons In the United Stateo are citizens DC
the United States, and consequently c1t1zen.soCthe respective States_ And when they go Crom
0l1li State Into another, they are .. entitled to all the privilege. and Immunities oCcltlun. II In
the latter State. And all oIatuteo (orbiddiog them to testlCy against white persons, or requlr10& them to glTe ball Corgood behavior, or not to become chargeable as paupers, are uocolllli.
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• c:oastltutional delirereuee Irom slal'eholding oppressIon.. AD4 .. hell the qnesLion.hall be finally settled against tbe constitutionality of slavery, the Blanholdep
..ill find themselves deserted of all reliable support; the pecuniary mue of their
slues will have vanished before the prospect of a compulsory emancipation: and
tbis slave power, tbat has so long strode the country like a colossus, will sink into
that contempt DIIdinsignificance. both at home aD4 abroad, into which tyranta, eo
mean and inbuman, always do sink, when their powcria broken. They will hardly
lind a driver on their plantations .crviIe enollib, or fool enO\lfb, to 1'1 wilb tlIea
for a diuolutiou ortbe UuiOD.

