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TRIAL

BY JUR Y.
I.

CHAPTER

THE RIGHT OF JURIES TO JUDGE OF THE JUSTICE OF LAWS.
SECTION

I.

FOR more than six hundred years - that is, since Magna
Carta, in 1215 - there has been no clearer principle of
English or American constitutional law, than that, in criminal
cases, it is not only the right and duty of juries to judge what
are the facts, what is the law, and what was the moral intent
of the accused j but that it is also their right, and th~ir primary and paramount duty, to judge of the justice of the law,
and to hold all laws invalid, that are, in their opinion, unjust
or oppressive, and all persons guiltless in violating, or resisting
the e.recution oj, such laws.
Unless such be the right and duty of jurors, it is plain that,
instead of juries being a IC palladium of liberty II - a barrier
against the tyranny and oppression of the govern ment - they
are really mere tools in its hands, for carrying into execution
any injustice and oppression it may desire to have executed.
But for their right to judge of the law, and the justice of
the law, juries would be no protection to an accused person,
even as to matters of fact; for, if the government can dictate
to a jury any law whatever, in a criminal case, it can
certainly dictate to them the laws of evidence. 'I'hat is, it
can dictate what evidence is admissible, and what inadmissible, and also tohat force or weight is to be given to the
evidence admitted. And if the government can thus dictate
to a jury the laws of evidence, it can not only make it necessary for them to convict on a partial exhibition of the evidence
rightfully pertaining to the case, but it can even require them
1*
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to convict on any evidence whatever that it pleases to offer
them.
That the rights and duties of jurors must necessarily be
such as are here claimed for them, will be evident when it is
considered what the trial by jury is, and what is its object.
" The trial by jUri)," then, is a "trial by the country" tllat is, by the people - as distinguished from a trial by the
government.
It was anciently called" trial per pais" - that is, "trial by
the country." And now, in every criminal trial, the jury are
told that the accused "has, for trial, put himself upon the
country j which country you (the jury) are."
The object of this trial" by the country," or by the people,
in preference to a trial by the government, is to guard against
every species of oppression by the government. In order to
effect this end, it is indispensable that the people, or "the
country," judge of and determine their own liberties against
the government j instead of the government's judging of and
determining its own powers over the people. Hoto is it possible
IItatjuries can do anything to protect the liberties of the people
against the government, if they are not allowed to determine
tohat those liberties are?
Any government, that is its own judge of, and determines
authoritatively for the people, what are its own powers over the
people, is an absolute government of course. It has all the
powers that it chooses to exercise. There is no other - or at
least no more accurate-definition
of a despotism than this.
On the other hand, any people, that judge of, and determine
authoritatively for the government, what are their own liberties
against the government, of course retain all the liberties they
wish to enjoy. And this is freedom. At least, it is freedom
to them; because, although it may be theoretically imperfect, it, nevertheless, corresponds to their highest notions of
freedom.
To secure this right of the people to judge of their own
liberties against the government, the jurors are taken, (or must
be, to make them lawful jurors,) from the body of the people, by
lot, or by some process that precludes any previous knowledge,
choice, or selection of them, on the part of the government.
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This is done to prevent the government's constituting a jury
of its own partisans or friends; in other words, to prevent the
government's packing a jury, with a view to maintain its own
laws, and accomplish its own purposes.
It is supposed that, if twelve men be taken, by lot, from the
mass of the people, without the possibility of any previous
knowledge, choice, or selection of them, on the part of the
government, the jury will be a fair epitome of "the country II
at large, and not merely of the party or faction that sustain
the measures of the government; that substantially all classes
of opinions, prevailing among the people, will be represented
in the jury;
and especially that the opponents of the government, (if the government have any opponentsj will be repreeented there, as well as its friends; that the classes, who are
oppressed by the laws of the government, (if any are thus
oppressed.') will have their representatives in the jury, as well
as those classes, who take sides with the oppressor - that is,
with the government.
It is fairly presumable that such a tribunal will agree to no
conviction except such as substantially the whole country
would agree to, if they were present, taking part in the trial.
A trial by such a tribunal is, therefore, in effect, "a trial by
the country."
In its results it probably comes as near to a
trial by the whole country, as any trial that it is practicable
to have, without too great inconvenience and expense.
And
ns unanimity is required for a conviction, it follows that no
one can be convicted, except for the violation of such laws as
substantially
the whole country wish to have maintained.
The government can enforce none of its laws, (by punishing
offenders, through the verdicts of juries,) except such as substantially the whole people wish to have enforced.
The government, therefore, consistently with the trial by jury, can
exercise no powers over the people, (or, what is the same
thing, over the accused person, who represents the rights of
the people,) except such as substantially
the whole people
of the country consent that it may exercise.
In such a trial,
therefore, "the country," or the people, judge of and determine
their own liberties against the government, instead of the
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government's judging of and determining its own powers over
the people.
But all this" trial by the country" would be no trial at all
"by the country," but only a trial by the .government, if the
government could either declare who may, and who may not,
be jurors, or could dictate to the jury anything whatever,
either of law or evidence, that is of the essence of the trial.
If the government may decide who may, and who may not,
be jurors, it will of course select only its partisans, and those
friendly to its measures. It may not only prescribe who may,
and who may not, be eligible to be drawn as jurors j but it may
also question each person drawn as a juror, as to his sentiments in regard to the particular law involved in each trial,
before suffering him to be sworn on the panel j and exclude
him if he be found unfavorable to the maintenance of such a
law."*'
So, also, if the government may dictate to the jury what
laue they are to enforce, it is no longer a "trial by the country,"
• To show that this supposition is not an extravagant one, it may he mentioned that
courts have repeatedly questioned jurors to ascertain whether they were prejudiced
against tht govemmeni - that is, whether they were in favor of, or opposed to, such laws
of the government 11$ were to be put in issue in the then pending trial. This was done
(in ISSI) in the United States District Court for the District of Massachnse.tts, by Peleg
Sprague, the United States district judge, in empanelling three several juries for
the trials of Scott, Hayden, and lIIorris, charged with having aided in the rescue of a
fugitive slave from the custody of the United States deputy marshal. This judge
eause-I the following question to he propounded to al\ the jurors separately; and tbose
who answered unfavorably for the purposes of the government, were excluded from the
panel.
II D" you hold a.ny opinions upon the
snbject of the Fugitive Slave Law, so called,
which Ivill induce you to refuse to convict a persou indicted under it, if the facts Bet
forth in the Indictment, and constituting tM offen", are proved against him, and the
court direct you tbat the law is constitutional1"
Tho reason of this question was, that II the Fugitive Slave Law, so eallcd;" was 80
obnoxious to a large portion of the people, as to render a conviction nuder it hopeless,
if the jurors were taken indiscriminately from among the people.
A similar question was soon afterwards propounded to the persons drawn as jurors in
the United States Circuit Court for the District of Massachusetts, by llenjamin R.
Curti', one of the Justices of the Supreme Court of the United States, in empanelllag
a j.r y for the trial of tho aforesald lIIorris on the charge before mentioned; and those
who .lid not answer the question favorably for tho government were again excluded
from the panel.
It has also been an habitual practice with the Supreme Court of lIfo.ssnchusetts, in
empaaelllng; juries for tho trial of capital offences, to inquire of the persons drawn as
Jurors whether they had any conscientious scruples against finding verdicts of guilty
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but a trial by the government j because the jury then try the
accused, not by any standard of their own-not
by their
own judgments of their rightful liberties - but by a standard
dictated to them by the government. And the standard, thus
dictated by the government, becomes the measure of the people's liberties. If the government dictate the standard of trial,
it of course dictates the results of the trial. And such a trial
is no trial by the country, but only a trial by the government j
and in it the government determines what are its own powera
over the people, instead of the people's determining what an:
their own liberties against the government. In short, if the
jury have no right to judge of the justice of a law of the government, they plainly can do nothing to protect the people
against the oppressions of the government j for there are no
oppressions which the government may not authorize by law.
'I'he jury are also to judge whether the laws are rightly expounded to them by the court. Unless they judge on this
point, they do nothing to protect their liberties against the
oppressions that are capable of being practised under cover of
a corrupt exposition of the laws. If the judiciary can authoritatively dictate to a jury any exposition of the law, they can
dictate to them the law itself, and such laws as they please i
because laws are, in practice, one thing or another, according
as they are expounded.
in such cases; that is, whether they had any conscientious ICrUples a.ga.Inst8U11t.aining
the I&wprescribing death II.'! the punishment of the crime to be tried; and to exolude
from the panel &IIwho answered in the affirmative.
The only principle upon which these questions are asked, is this-that
no man Ihall
be allowed to serve II.'! juror, unless he be ready to enforce any enactment of the goT.
ernment, however cruel or tyrannical it may be.
What is such a jury good for, &8 a protection against the tyranny of the goTern,
ment 1 A jury like that is p&Ipably nothing but a mere Wol of oppresaion in the
hands of the government.
A trial by such a jury is really & tri&l by the government
itself-and
not a trial by the country - because it is a tri&l only hy men speci&llT
selected by the government for their readiness to enforce its own tyrannic&l measures.
It that be the true principle of the trial by jury, the trW ill utterly worthless as a
security to liberty. The Czar might, with perfect safety to his authority, introduce the
irial by jury into Rusaia, if he could but be permitted to seleot his juron from thOle
who were ready to maint&ln hill I&W8,without regard to their injustice.
This example ill sufficient to show that the very pith of the tri&I by jury, &8 a .fe£U&rd to liberty, consists in the joron being taken indiaoriminately from the whole
people, and in their right to hold invalid aUI&W8which theT think unjust.
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The jury must also "judge whether there really be any such
law, (be it good or bad,) as the accused is charged with
having transgressed. Unless they judge on this point, the
people are liable to have their liberties taken from them by
brnte force, without any law at all.
The jury must also judge of the laws of evidence. If the
government can dictate to a jury the laws of evidence, it can
not only shut out any evidence it pleases, tending to vindicate
the accused, but it can require that any evidence whatever,
that it pleases to offer, be held as conclusive proof of any
offence whatever which the government chooses to allege.
It is manifest, therefore, that the jury must judge of and try
the whole case, and every part and parcel of the case, free
of any dictation or authority on the part of the government.
They must judge of the existence of the law; of the true
exposition of the law j of the justice of the law j and of the
admissibility and weight of all the evidence offered j otherwise
the government will have everything its own way; the jury
will be mere puppets in the hands of the government; and the
trial will be, in reality, a trial by the government, and not a
"trial by the country." By such trials the government will
determine its own powers over the people, instead of the people's determining their own liberties against the government;
and it will be an entire delusion to talk, as for centuries we
have done, of the trial by jury, as a "palladium of liberty,"
or as any protection to the people against the oppression and
tyranny of the government.
The question, then, between trial by jury, as thus described,
and trial by the government, is simply a question between
liberty and despotism. The authority to judge what are the
powers of the government, and what the liberties of the people,
must necessarily be vested in one or the other of the parties
themselves - the government, or the people j because there is
no third party to whom it can be entrusted. If the authority
be vested in the government, the government is absolute, and
the people have no liberties except such as the government
sees fit to indulge them with. If, on the other hand, that
authority be vested in the people, then the people have all
liberties, (as against the government.) except such a&substan-
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tially the whole people (through a jury) choose to disclaim i
and the government can exercise no power except such as
substantially the whole people (through a jury) consent that
it may exercise.
SECTION

II.

The force and justice of the preceding argument cannot be
evaded by saying that the government is chosen by the people j
that, in theory, it represents the people i that it is designed to
do the will of the people j that its members are all sworn to
observe the fundamental or constitutional law instituted by
the people i that its acts are therefore entitled to be considered
the acts of the people j and that to allow a jury, representing
the people, to invalidate the acts of the government, would
therefore be arraying the people against themselves.
There are two answers to such an argument.
One answer is, that, in a representative government, there
is ~o absurdity or contradiction, nor any arraying of the people
against themselves, in requiring that the statutes or enactments
of the government shall pass the ordeal of auy number of separate tribunals, before it shall be determined that they are to
have the force of laws. Our American constitutions have
provided five of these separate tribunals, to wit, representatives,
senate, executive,« jury, and judges i and have made it necessary that each enactment shall pass the ordeal of all these
separate tribunals, before its authority can be established by
the punishment of those who choose to transgress it. And
there is no more absurdity or inconsistency in making a jury
one of these several tribunals, than there is in making the representatives, or the senate, or the executive, or the judges, one
of them. There is no more absurdity in giving a jury a veto
upon the laws, than there is in giving a veto to each of these
other tribunals. The people are no more arrayed against
themselves, when a jury puts its veto upon a statute, which
the other tribunals have sanctioned, than they are when the
• The executive has a qualilled veto upon the pa.ss&ge of laws, In most or our governmeny, and an absolute veto, in al1 of them, upon the execution of any lawl which he
deems unconstitutional; because his oath to support the constitution (1108 he understana.
it) forbids him to execute any law that he deems unoonltitutionaL
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same veto is exercised by the representatives, the senate, the
executive, or the judges.
J ~dt another answer to the argument that the people are
arrayed against themselves, when a jury hold an enactment
of the government invalid, is, that the government, and all the
departments of the government, are merely the servants ana
agents of the people; not invested with arbitrary or absolute
authority to bind the people, but required to submit all their
enactments to the judgment of a tribunal more fairly representing the whole people, before they carry them into execution, by punishing any individual for transgressing them.
If the government were not thus required to submit their
enactments to the judgment of "the country," before executing them upon individuals-if,
in other words, the people
had reserved to themselves no veto upon the acts of the government, the government, instead of being a mere servant
and agent of the people, would be an absolute despot over the
people. It would have all power in its own hands; because
the power to punish carries all other powers with it. A
power that can, of itself, and by its own authority, punish
disobedience, can compel obedience and submission, and is
above all responsibility for the character of its laws. In
short, it is a despotism.
And it is of no consequence to inquire how a government
came by this power to punish, whether by prescription, by
inheritance, by usurpation, or by delegation from the people'!
1f it have 1l0W but got it, the government is absolute.
It is plain, therefore, that if the people have invested the
government with power to make laws that absolutely bind
the people, and to punish the people for transgressing those
laws, the people have surrendered their liberties unreservedly
into the hands of the government.
It is of no avail to say, in answer to this view of the case,
that in surrendering their liberties into the hands of the government, the people took an oath from the government, that it
would exercise its power within certain constitutional limits i for
when did oaths ever restrain a government that was otherwise
unrestrained? Or when did a government fail to determine
that all its acts were within the constitutional and authorized
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limits of its power, if it were permitted to determine that
question for itself"!
Neither is it of any avail to say, that, if the government
abuse its power, and enact unjust and oppressive laws, the
government may be changed by the influence of discussion,
and the exercise of the right of suffrage. Discussion can do
nothing to prevent the enactment, or procure the repeal, of
unjust laws, unless it be understood that the discussion is to
be followed by resistance. Tyrants care nothing for discussions that are to end ouly in discussion. Discussions, which
do not interfere with the enforcement of their laws, are but
idle wind to them. Suffrage is equally powerless and unreliable. It can be exercised only periodically j and the tyranny
must at least be borne until the time for suffrage comes. Besides, when the suffrage is exercised, it gives no guaranty for
the repeal of existing laws that are oppressive, and no security
against the enactment of new ones that are equally so. The
second body of legislators are liable and likely to be just as
tyrannical as the first. If it be said that the second body
may be chosen for their integrity, the answer is, that the first
were chosen for that very reason, and yet proved tyrants.
The second wiII be exposed to the same temptations as the
first, and will be just as likely to prove tyrannical. Who
ever heard that succeeding legislatures were, on the whole,
more honest than those that preceded them 1 What is there
in the nature of men or things to make them so 1 If it be said
that the first body were chosen from motives of injustice, that
fact proves that there is a portion of society who desire to
establish injustice j and if they were powerful or artful enough
to procure the election of their instruments to compose the
first legislature, they will be likely to be powerful or artful
enough to procure the election of the same or similar instruments to compose the second. The right of suffrage, therefore,
and even a change of legislators, guarantees no change of legislation - certainly no change for the better. Even if a change
for the better actually comes, it comes too late, because it comes
only after more or less injustice has been irreparably done.
But, at best, the right of suffrage can be exercised only periodically j and between the periods the legislators are wholly

2
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irresponsible. No despot was ever more entirely irresponsible
than are republican legislators during the period for which
they are chosen. They can neither be removed from their
office, nor called to account while in their office, nor punished
after they leave their office, be their tyranny what it may.
Moreover, the judicial and executive departments of the government are equally irresponsible to the people, and are only
responsible, (by impeachment, and dependence for their salaries), to these irresponsible legislators. This dependence of
the judiciary and executive upon the legislature is a guaranty
that they will always sanction and execute its laws, whether
just or unjust. Thus the legislators hold the whole power
of the government in their hands, and are at the same time
utterly irresponsible for the manner in which they use it.
If, now, this government, (the three branches thus really
united in one), can determine the validity of, and enforce, its
own laws, it is,· for the time being, entirely absolute, and
wholly irresponsible to the people.
But this is not all. These legislators, and this government,
so irresponsible while in power, can perpetuate their power
at pleasure, if they can determine what legislation is authoritati ve upon the people, and can enforce obedience to it j for
they can not only declare their power perpetual, but they can
enforce submission to all legislation that is necessary to secure
its perpetuity. They can, for example, prohibit all discussion
of the rightfulness of their authority j forbid the nse of the suffrage j prevent the election of any successors j disarm, plunder,
imprison, and even kill all who refuse submission. If, therefore, the government (all departments united) be absolute for a
day- that is, if it can, for a day, enforce obedience to its own
laws-it
can, in that day, secure its power for all time-like
the queen, who wished to reign but for a day, but in that day
caused the king, her husband, to be slain, and usnrped his throne.
Nor will it avail to say that such acts would be unconstitutional, and that unconstitutional acts may be la wfully resisted;
for everything a government pleases to do will, of course, be
determined to be constitutional, if the government itself be permitted to determine the question of the constitutionality of its
own acts. Those who are capable of tyranny, are capable of
perjury to sustain it.
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The conclusion, therefore, is, that any government, that call,
for a day, enforce its own laws, without appealing to the people, (or to a tribunal fairly representing the people,) for their
consent, is, in theory, an absolute government, irresponsible to
the people, and. can perpetuate its power at pleasure.
The trial by jury is based. upon a recognition of this principle, and therefore forbids the government to execute any of
its laws, by punishing violators, in any case whatever, without first getting the consent of "the country," or the people,
through a jury. In this way, the people, at all times, hold
their liberties in their own hands, and. never surrender them,
evcn for a moment, into the hands of the government.
The trial by jury, then, gives to any and every individual
the liberty, at any time, to disregard. or resist any law' whatever of the government, if he be willing to submit to the
decision of a jury, the questions, whether the law be intrinsically just and obligatory ~ and whether his conduct, in disregarding or resisting it, were right in itself'] And. any law,
which does not, in such trial, obtain the unanimous sanction
of twelve men, taken at random from the people, and judging
according to the standard of justice in their own minds, free
from aU dictation and authority of the government, may
be transgressed and resisted with impunity, by whomsoever
pleases to transgress or resist it.'*'
The trial by jury authorizes all this, or it is a sham and
a hoax, utterly worthless for protecting the people against
oppression. If it do not authorize an individual to resist the
first and least act of injustice or tyranny, on the part of the
government, it does not authorize him to resist the last and the
greatest. If it do not authorize individuals to nip tyranny in
the bud, it does not authorize them to cut it down when its
branches are filled with the ripe fruits of plunder and
oppression.
Those who deny the right of a jury to protect an individual
in resisting an unjust law of the government, deny him all
• And if there be 60 much as a. reaaon&ble dcICU or the justiee or the la.ws, the
benefit of tha.t doubt must be given to the defenda.nt, a.nd not to the government. So
tha.t the government must keep its laws dearly wUhin the limits of justice, if it would
ask 8. jUl')' to enrolee them.
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legal defence whatsoever against oppression.

The right of
revolution, which tyrants, in mockery, accord to mankind, is
no legal right under a government j it is only a natural right
to overturn a government. The government itself never
acknowledges this right. And the right is practically established only when and because the government no longer exists
to call it ill question. The right, therefore, can he exercised
with impunity, only when it is exercised victoriously. All
unsuccessful
attempts at revolution, however justifiable in
themselves, are pnuished as treason, if the government be
permitted to judge of the treason. The government itself
never admits the injustice of its laws, as a legal defence for
those who have attempted a revolution, and failed. The right
of revolution, therefore, is a right of no practical value, except
for those who are stronger than the government. So long,
therefore, as the oppressions of a government are kept within
such limits as simply not to exasperate against it a power
. greater than its own, the right of revolution cannot be
appealed to, and is therefore inapplicable to the case". This
affords a wide field for tyranny i and if a jury cannot !tcre
intervene, the oppressed are utterly defenceless.
, It is manifest that the only security against the tyranny of
the government lies in forcible resistance to the execution of
the injustice j because the injustice will certainly be executed,
unless it be jarcibly resisted.
And if it be hut suffered to be
executed, it must then be borne j for the government never
makes compensation for its own wrongs.
Since, then, this forcible resistance 10 the injustice of the
government is the only possible means of preserving liberty,
it is indispensable to all legal liberty that this resistance
should be legalized.
It is perfectly self-evident that where
there is no legal right to resist the oppression of the government, there can be no legal liberty. And here it is all-important to notice, that, practically speaking, there can be no legal
right to resist the oppressions of the government, unless there
be some legal tribunal, other than the government, and wholly
independent of, and above, the government, to judge between
the government and those who resist its oppressions j in other
words, to judge what laws of the government are to be
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obeyed, and what may be resisted and held for nought. The
only tribunal known to our laws, for this purpose, is a jl11'Y,
If a jury have not the right to judge between the government
and those who disobey its laws, and resist its oppressions, the
government [s absolute, and the people, legally speaking, are
slaves. Like many other slaves they may have sufficient
courage and strength to keep their masters somewhat in
check; but they are nevertheless launon. to the law only as
slaves.
That this right of resistance was recognized as a common
law right, when the ancient and genuine trial by jury was in
force, is not only proved by the nature of the trial itself, but
is acknowledged by history.'*'
This right of resistance is recognized by the constitution of
the United States, as a strictly legal and constitutional right.
It is so recognized, first by the provision that" the trial of all
crimes, except in cases of impeachment, shall be by jury"that is, by the country'-and
not by the government; secondly, by the provision that" the right of the people to keep
and bear arms shall not be infringed."
This constitutional
security for" the right to keep and bear arms," implies the
right to use them-as
much as a constitutional security for
the right to buy and keep food would have implied the right
to eat it. The constitution, therefore, takes it for granted that
• Hallam says, "The relation established between a lord and hls vassal by the feudal
tenure, far from containing principles of any fervilo and implicit obedience, permitted
the compact to be dissolved in ease of its viola.tion by either party. This extended as
much to the sovereign as to inferior lords. • * If a vassal WIlSaggrieved, and if
justice was deUied him, he sent a defiance, that is, a. renunciation of fealty to the king,
And was entitled to enforce redress at the point of his sword. It then became a contest
of strength as between two independent potentates, and was terminated by treaty,
advantageous or otherwise, a.ccording to the fortune of war. * • Thero remained
the original principle, that allegiance depended eonditionally upon good treatment, and
that an appeal might be lawfully made to arms against an oppressive govemment. Nor
was this. we may be lure. left for extreme necessity, or thought to require a longenduring forbearance. In modem times, a king, compelled by his subjects' swords to
abandon any pretension, would be supposed to have ceased to reign; and the express
recognition of such a right as that of insurrection hIlS been justly deemed inconsistent
with the majesty of law. But ruder ages had ruder sentiments, Foreo was necessary
to repel force; and men aceustomed to see the kiDg'S authority defied by a privato riot,
were not much shocked when it was resisted in defence of publlo freedom," -3 Jli.ddl.
Ap, 240-2.
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the people will judge of the conduct of the government, and
'that, as they have the right, they will also have the sense, to
use arms, whenever the necessity of the case justifiea it. And
it is a sufficient and legal defence for a person accused of
using arms against the government, if he can show, to the
satisfaction of a jury, or even anyone of a jury, that the law
he resisted was an unjust one.
In the American State constitutions also, this right of resistance to the oppressions of the government is recognized, in
various ways, as a natural, legal, and constitutional right. In
the first place, it is so recognized by provisions establishing
the trial by jury i thus requiring that accused persons shall be
tried by II the country," instead of the government. In the
second place, it is recognized by many of them, as, for
example, those of Massachusetts, Maine, Vermont, Connecticut, Pennsylvania, Ohio, Indiana, Michigan, Kentucky, Tennessee, Arkansas, Mississippi, Alabama, and Florida, by
provisions expressly declaring that the people shall have the
right to bear arms. In many of them also, as, for example,
those of Maine, New Hampshire, Vermont, Massachusetts,
New Jersey, Pennsylvania, Delaware, Ohio, Indiana, Illinois,
Florida, Iowa, and Arkansas, by provisions, in their bills of
rights, declaring that men have a natural, inherent, and
inalienable right of II defending their lives and liberties."
This, of course, means that they have a right to defend them
against any injustice on the part of the government, and not
merely on the part of private individuals i because the object
of all bills of rights is to assert the rights of individuals and
the people, as against the government, and not as against
private persons. It would be a matter of ridiculous supererogation to assert, in a constitution of government, the natural
right of men to defend their lives and liberties against private
trespassers.
Many of these bills of rights also assert the natural right
of all men to protect their property - that is, to protect it
against the government. It would be unnecessary and silly
indeed to assert, in a constitution of government, the natural
right of individuals to protect their property against thieves
and robbers.
.
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The constitutions of New Hampshire and Tennessee also
declare that" The doctrine of non-resistance against arbitrary
power and oppression is absurd, slavish, and destructive of
the good and happiness of mankind."
The legal effect of these constitutional recognitions of the
right of individuals to defend their property, liberties, and lives,
against the government, is to legalize resistance to all injustice
and oppression, of every name and nature whatsoever, on the
part of the government.
But for this right of resistance, on the part of the people,
all governments would become tyrannical to a degree of which
few people are aware. Constitutions are utterly worthless to
restrain the tyranny of governments, unless it be understood
that the people will, by force, compel the government to keep
within the constitutional limits. Practically speaking, no
government knows any limits to its power, except the
endurance of the people. But that the people are stronger
than the government, and will resist in extreme cases, our governments would be little or nothing else than organized systems
of plunder and oppression. All, or nearly all, the advantage
there is in fixing any constitutional limits to the power of a
government, is simply to give notice to the government of the
point at which it will meet with resistance. If the people are
then as good as their word, they may keep the government
within the bounds they have set for it j otherwise it will disregard them - as is proved by the example of all our American
governments, in which the constitutions have all become obsolete, at the moment of their adoption, for nearly or quite all
purposes' except the appointment of officers, who at once
become practically absolute, except so far as they are restrained
by the fear of popular resistance.
'I'he bounds set to the power of the government, by the trial
by jury, as will hereafter be shown, are these- that the government shall never touch the property, person, or natural or
civil rights of an individual, against his consent, (except for
the purpose of bringing them before a jury for trial.) unless in
pursuance and execution of a judgment, or decree, rendered
by a jury in each individual case, upon such evidence, and
such law, as are satisfactory to their own understandings and
consciences, irrespective of all legislation of the government.
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CHAPTER

II.

THE TRIAL BY JURY, AS DEFINED BY MAGNA CARTA.

THAT the trial by jury is all that has been claimed for it in
the preceding chapter, is proved both by the history and the
language of the Great Charter of English Liberties, to which
we are to look for a true definition of the trial by jury, and
of which the guaranty for that trial is the vital, and most
memorable, part.
SECTION

I.

The History of Magna Carta.
In order to judge of the object and meaning of that chapter
of l\Iagna Carta which secures the trial by jury, it is to be
borne in mind that, at the time of Magna Carta, the king (with
exceptions immaterial to this discussion, but which will appear
hereafter) was, constitutionally, the entire government j the
sole legislaiice, judicial, and executive power of the nation.
The executive and judicial officers were merely his servants,
appointed by him, and removable at his pleasure. In addition
to this, " the king himself often sat in his court, which always
attended his person. He there heard causes, and pronounced
judgment j and though he was assisted by the advice of other
members, it is not to be imagined that a decision could be
obtained contrary to his inclination or opinion."*
Judges
were in those days, and afterwards, such abject servants of
the king, that 1\ we find that King Edward I. (1272 to 1307)
fined and imprisoned his judges, in the same manner as Alfred
the Great, among the Saxons, had done before him, by the ~
sole exercise of his authority."t
• 1 Bame, Appendix 2.

t Crabbe'.lIiItory
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Parliament, so far as there was a parliament, was a mere
It assembled only at the pleasure of the
king ; sat only during his pleasure; and when sitting had no
power, so far as general legislation was concerned, beyond
that of simply advising the king. The only legislation to
which their assent was constitutionally necessary, was demands
for money and military services for extraordinary occasions.
Even Magna Carta itself makes no provisions whatever for
any parliaments, except when the king should want means-to
carryon war, or to meet some other extraordinary necesslty.j
He had no need of parliaments to raise taxes for the ordinary
purposes of government; for his revenues from the rents of the
crown lands and other sources, were ample for all except
extraordinary occasions. Parliaments, too, when assembled,
consisted only of bishops, barons, and other great men of the
kingdom, unless the king chose to invite others.L There was
no Honse of Commons at that time, and the people had no
right to be heard, unless as petitioners.S
council of the king.*

• Coke says," The king of Eng\a.nd is armed with divers councils, one whereof is
co.l1edcommunt concilium, (the common council,) and that 1a the court of par1iament,
and so it 1a ltgally called in writs and judicial prooeedings commune """cilium rtpl
.Anglia, (the common council of the kingdom of England.)
And another 1a called
magnum concilium, (great council;) this is sometimea applied to the upper house of
parliament, and sometimes, out of parliament time, to the peers of the realm, lords of
par1iament, who lore called magnum concilium regil, (the great council of the king;)
• • Thirdly, (&8 every man knoweth,) the king hath a. privy council for matters of
state. • • The fourth council of the king are his judges for law matters."
1 Coh'. l""tilult., 110 II.
t The Grea.t Chmer of Henry m., (1216 and 1225,) confirmed hy Edward I., (l297,)
makes no proMon wha.tever for, or mention of, a par1iament, unless the provlaion.
(Ch. 37,) that .. Escuage, (a. military contributiou,) from henceforth shall be ta.ken like
loS it was wont to be in the time of King Henry our gre.ndfather," mean that a. parliament shall be summoned for that purpose.
:j: The Magna. Carta. of John, (l:h. 17 and 18,) defines those who were entitled to be
8UIDIDonedto parliament, to wit, .. The .Archhishops, Bishops, Abbots, Ea.rls, and Great
lla.rons of the Realm, •• and aU others who hold of us in chiif." Those who held
land of the king in cAiifincluded none below the rank of knights.
§ The pa.rliaments of that time were, doubtless, suoh 1'8 Carlyle dcecribes them, when
he -ys, .. The par1iament was at first a most simple IWemblage, quite cognate to the
aitua.tion; that Red William, or whoever had taken on him the terrible task of being
King of England, was wont to invite, ollenest about Christmas time, his snbordina.te
Kinglets, Barons as he called them, to give him the pleasure of their compa.ny for a
week or two j there, in earneat conference a.ll morning, in £reer talk over CbrIItmai
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Even when laws were made at the time of a parliament,
they were made in the name of the king alone. Sometimes
it was inserted in the laws, that they were made with the
consent or advice of the bishops, barons, and others assembled; but often this was omitted. Their consent or advice
was evidently a matter of no legal importance to the enactment or validity of the laws, but only inserted, when inserted
at all, with a view of obtaining a more willing submission
to them on the part of the people. The style of enactment
generally was, either" The King wills and commands," or
some other form significant of the sole legislative authority
of the king. The king could pass laws at any time when it
pleased him. The presence of a parliament was wholly unnecessary. Hume says, "It is asserted by Sir Harry Spelman,
as an undoubted fact, that, during the reigns of the Norman
princes, every order of the king, issued with the consent of his
privy council, had the full force of law.":\1=And other authorities abundantly corroborate this assertion.]
The king was, therefore, constitutionally the government;
and the only legal limitation upon his power seems to have
been simply the CMTIImOnLaw, usually called" the law of the
land," which he was bound by oath to maintain j (which oath
had about the same practical value as similar oaths have
always had.) This" law of jhe land" seems not to have
been regarded at all by many of the kings, except so far as
they found it convenient to do so, or were constrained to
observe it by the fear of arousing resistance. But as all people
are slow in making resistance, oppression and usurpation often
reached a great height; and, in the case of John, they had
become so intolerable as to enlist the nation almost universally
against him; and he was reduced to the necessity of complying with any terms the barons saw fit to dictate to him.
It was under these circumstances, that the Great Charter of
cheer all evaDIng, in lIOD1ebig royal hall oC Weatmln.lter, W!nchellter, or wherever U -might be, willi log fireII, huge rounds oC rout and boned, not laoklng malmIey and
other generolll liquor, the,. took co1lJll81 concerning the IIZ'CIU01ll maUen oC the
kingdom."
.. HllJIle, Appeudix 2.
t ThlI point will be more full,. eetablilhed hereafter.
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English Liberties was granted. The barons of England, sustained by the common people, having their king in their
power, compelled him, as the price of his throne, to pledge
himself that he would punish 110 freeman for a violation of
any of his laws, unless with the consent of the peers- that
is, the equals - of the accused.
The question here arises, Whether the barons and people
intended that those peers (the jury) should he mere puppets
in the hands of the king, exercising no opinion of their own
as to the intrinsic merits of the accusations they should try, or
the justice of the laws they should be called on to enforce'!
Whether those haughty and victorious barons, when they had
their tyrant king at their feet, gave back to him his throne,
with full power to enact any tyrannical laws he might please,
reserving only to a jnry (" the country ") the contemptible
and servile privilege of ascertaining, (under the dictation of
the king, or his judges, as to the laws of evidence), the
simple fact whether those laws had been transgressed'! Was
this the only restraint, which, when they had all power in
their hands, they placed upon the tyranny of a king, whose
oppressions they had risen in arms to resist'! Was it to obtain
such a charter as that, that the whole nation had united, as it
were, like one man, against their king'! Was it on such a
charter that they intended to rely, for all future time, for the
security of their liberties'! No. They were engaged in no
such senseless work as that. On the contrary, when they
required him to renounce forever the power to punish any
freeman, unless by the consent of his peers, they intended
those peers should judge of, and try, the whole case on its
merits, independently of all arbitrary legislation, or judicial
authority, 011 the part of the king. In this way they took the
liberties of each individual- and thus the liberties of the
whole people-entirely out of the hands of the king, and out
of the power of his laws, and placed them in the keeping of
the people themselves. And this it was that made the trial
by jury the palladium of their liberties.
The trial by jury, be it observed, was the only real barrier
interposed by them against absolute despotism. Could this
trial, then, have been such an entire farce as it necessarily
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must have been, if the jury had had no power to judge of the
justice of the laws the people were required to obey I Did it
not rather imply that the jury were to judge independently
and fearlessly as to everything involved in the charge, and
especially as to its intrinsic justice, and thereon give their
decision, (unbiased by any legislation of the king,) whether
the accused might be punished 1 The reason of the thing, no
less than the historical celebrity of the events, as securing the
liberties of the people, and the veneration with which the trial
by jury has continued to be regarded, notwithstanding its
essence and vitality have been almost entirely extracted from
it in practice, would settle the question, if other evidences had
left the matter in doubt.
Besides, if his laws were to be authoritative with the jury,
why should John indignantly refuse, as at first he did, to
grant the charter, (and finally grant it only when brought to
the last extremity,) on the ground that it deprived him of all
power, and left him only the name of a king l He evidently
understood that the juries were to veto his laws, and paralyze
his powcr, at discretion, by forming their own opinions as to
the true character of the offences they were to try, and the
la ws they were to be called on to enforce j and that II the
killg wills and commands" was to have no weight with them
contrary to their own judgments of what was intrinsically
right.*
The barons and people having obtained by the charter all
the liberties they had demanded of the king, it was further
• It Is pill-in that the- king and all his partisans looked upon the charter as utterly
prost:ating the king's le~lative snpremacy before the discretion of juries. When the
lIObeduleof liberties demanded by the barons was shown to him, (of which the trW by
jury was the most important, because it was the only one that protected all the rest,)
.. the king, falling into a violent pasaion, asked, My tM harom d(d not UJith thue uactitnu demand hU kingdom? • • and UJith a IOlemn oath protuted, that he "';'tdd n......
/{rant tnU:h libtrliu /U tootdd ",aU him .. lf a 6lave." • • But afterwards, II seeing him.
sel! deserted, and fearing they wonld seize his castles, he 8ent the Earl of Pembroke
and other faithful messengers to them, to let them know liz tootdd /{rant thzm tMla",,"
as&d /ibmiu tMY desired." • • But after the charter had been granted, "the king"
mercenary soldiers, desiring war more than peace, were by their leaders continually
whlapering in hit ears, that M toaI now no longer king, but tM 6CDrn of other princes; and
""" it toaI more cligihU to be hO king, than.uch /J one M he." • • He applied" to the
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provided by the charter itself that twenty-five barons should
be appointed by the barons, out of their number, to keep special
vigilance ill the kingdom to see that the charter was observed,
with authority to make war upon the king in case of its violation. The king also, by the charter, so far absolved all
the people of the kingdom from their allegiance to him, as. to
authorize and require them to swear to obey the twenty-five
barons, in case they should make war upon the king for infringement of the charter. It was then thought by the barons
and people, that something substantial had been done for the
security of their liberties.
This charter, in its most essential features, and without any
abatement as to the trial by jury, has since been confirmed
more than thirty times; and the people of England have
always had a traditionary idea that it was of some value as a
guaranty against oppression. Yet that idea has been an entire
delusion, unless the jury have had the right to judge of the
justice of the laws they were called on to enforce.

SECTION

II.

The Language of Magna Carta.
The language of the Great Charter establishes the same
point that is established by its history, viz., that it is the right
and duty of the jury to judge of the justice of the laws.
Pope, that he might by his apostolic authority make void what the barons bad done.
• • At Rome he met with what success he could desire, where all the tl'&tl88Ctions
with the barons were fully represented to the Pope, and the Charter of Uberties shown
to him, in writing; which, when he bad carefully perused. he, with & furious look, cried
out, What I Do the 6ar<nu of England tAd.aWl' to ddllron. a king, who lIM tllk ... ttpm
kim the Holy Crou, .... d ;, utkr the prottction of the .Apootolic S ee ; and would they fur"
Aim to trtm.8ftr the domini0ft8 of the Roman ChurcJa to other. t By St. Pn«, thU injury mrut
_ 1"'" ..npunirllod. Then debating the matter with the e&niinals, he, by & definitive
sentence, damned and _ted furever the Charter of Uberties, and sent the king & bull
contalning that I18ntenC8at large." - Eclurrd'. H'utory of E",land, p. 106-7.
These things show that .the n&tnre and elfeot of the charter "'ere well understood by
the king and his friends; that they &11agreed that he was efi"eotll&llystripped of power.
Yet the ltgillative p<JVJ<r 1aad not bmo takmfrorn Aim; hut OJ&iy the p<JVJ<r to ...fur" 1IU law,
-uujwria .Nnt1dfrttly coumt to tIu:ir fftjf1l"eemmI.

3
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The chapter guaranteeing the trial by jury is in these
words:
"l\'ulllls liber homo capiatur, vel imprisonetur, aut disseisetnr, aut utlagetnr, aut exulerur, aut aliquo modo destruatur T
nee snper eum ibimus, nee super eum mittemus, nisi per legale
judicium parium suorum, vel per legem terne."'"
The corresponding chapter in the Great Charter, granted
by Henry III., (1225,) and confirmed by Edward I., (1297,)
(which charter is now considered the basis of the English
laws and constitution,') is in nearly the same words, as follows:
"NullllS liber homo capiatur, vel imprisonetur, aut disseisefur de libero tenemento, vel Iibertatibus, vel liberis consuetudiuibus suis, ant utlagetur, aut exuletur, aut aliquo modo destruatur, uec super eum ibimus, nee super eum mitremus, nisi
per legale judicium parium suorum, vel per legem terree."
The most common translation of these words, at the present
day, is as follows:
II No freeman shall be arrested, or imprisoned, or deprived
of his freehold, or his liberties, or free customs, or outlawed,
or exiled, or in any manner destroyed, nor toill toe (the king)
pass upon him, 'nor condemn him, unless by the judgment at
his peers, or the law of the land."
" Nec super eum ibimus, nee super

l!1lm

mittemus;"

There has been.much confusion and doubt as to the true
meaning of the words, "nec slIper eum. ibimus, nee sllper eum
snittemus;"
The more common rendering has been, "nor will
we pasl upon him, nor condemn him." But some have translated them to mean, "nor will we pass upon him, nor commit
hi1."!.to prison."
Coke gives still a different rendering, to theeffect that II No man shall be condemned at the king's suit,
either before the king in his bench, nor before any other commissioner or judge whatsoever."t
But all these translations are clearly erroneous. In the first
• The 11.11'8
were, at that time,all written in Latin.
t"Xoman8hall
be condemned ali the king's Buit, either before the king in his benCh..
wbere pleas are coram rtgt, (before the king,) (ami so are the words "ec 8uptr tum ibimtU,
to be undentood,> nor before any other commissioner or judge what80ever,.and so are
the words ntc"'PC' tum mitttmtU, to be understoed, but by the judgment of his peen,.
that ii, equals, or accoNing to the 11.11'
of the land ....-2 CO""6- but., 46.
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place. "nor will we pass upon ltim," - meaning thereby to
decide upon his guilt or innocence judicially - is not a correct
rendering of the words, "nee super eum ibimus:" 'l'here is
nothing whatever, in these latter words, that indicatesjudicial
action or opinion at all. The words, in their common signification, describe IJhysical action alone. And the true trauslation of them, as will hereafter be seen, is, "nor will we proceed
agaillst hirn," executively.
In the second place, the rendering," nor will we condemn
Jtim," bears little or 110 analogy to any common, or even
uncommon, signification of the words II nec super eum mluemus:" There is nothing in these latter words that indicates
judicial action or decision. Their common signification, like
that of the words nee super elt7n ibimus, describes physical
action alone. " Nor will 10e send upon (or against) ltim,"
would be the most obvious translation, and, as we shall hereafter see, such is the true translation.
/ But although these words describe pltysical action, on the
part of the king, as distinguished from judicial, they nevertheless do not mean, as one of the translations has it, II uor
~cill we commi; him to prison t " for that would be a mere
repetition of what had been already declared by the words
"nec imprlsonetur."
Besides, there is nothing about prisons
in the words "uec super eum mlttemus i" nothing about
sending hlm: anywhere i but only about sending (something
or somebudy) "pon him, or against him - that is, e:reclttively.
Coke's rendering is, if possible, the most absurd and gratuitous of all. 'Vhat is there in the words, "nee super eum.
mit/emits;" that can be made to mean" nor shall lie be COI/demned before any other commissioner or judge whatsoever?"
Clearly there is nothing. 'I'he whole rendering is a sheer
fabrication. Aud the whole object of it is to give color for the
exercise of a judicial power, by the king, or his judges, which
is nowhere given them.
Neither the words, "IICC super enm. iblmu«, nec .~I'II/''' eum.
miuemus]" nor any other words in the whole chapter. authorize, provide for, describe, or suggest, any}udh:icrl action whatever, on the part either of the king, or of his judges, or of
anybody, except tIle peers, or jury. :l'here is nothiug about
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the king's judges at all. And there is nothing whatever,
in the whole chapter, so far as relates to the action of the
king, that describes or suggests anything but executive action.w
But that all these translations are certainly erroneous, is
proved by a temporary charter, granted by John a short time
previous to the Great Charter, for the purpose of giving an
opportunity
for conference, arbitration,
and reconciliation
between him and his barons.
It was to have force until the
matters in controversy between them could be submitted to
the Pope, and to other persons to be chosen, 1I0me by the king,
and some by the barons.
The words of the charter are a»
follows:
"Sciatis nos concessisse baronibus nostris qui contra nos
sunt quod nee eos nee homines IIIlOS capiemus, nee disseisiemils nee super eos per vim vel per arma ·ibimus nisi per legem
regni nostri vel per judicium parium suorum in curia nostra
donee consideratio facta fuerit," &c., &.c.

'0

That is, "I~now that we have granted
our barons who
are opposed to us, that we will' neither arrest them nor their
men, nor disseize them, nor will'lJe proceed against them iJ1
force or h!l arms, unless by the law of our kingdom, or by the
judgment of their peers in our court, until consideration shall

be had," &c.,

&C.

A copy of this charter is given in a note in Blackstone's
Introduction to the Charters.jMr. Christian speaks of this eharter as :settling the- true
meaning of the corresponding clause of Magna Carta, on the
principle that laws and charters on the same subject are to be
construed with reference to each other.
See 3 CIIl'isliall'$

Blackstone, 41, note .
.. Perhaps the asserUon in the text 8holll<tbe made with this quali1i<l3tion- that th.
words" per "gem ItTT<Z." (according to the IlLwof the IlLl1d,)and the words "P" Itgal.
judicium parium 6t1O'tmI.'· (oooording to the I'gal judgment of his peers.) imply tba\
the king, before proceeding to any ;",eCldivt action, will take nctlee of .. the I..... of the
land," and of the ItgalilJl of the judgll~ent of tho peers, and will t"'tcute upon the
prisoner nothing except what the law of the land authorizes, and no judgments of tho
peers, except Itgal ones. With tbis qualification, tbe assertion in the text is strietty
correct - tbat tbere is nothing in the whole chapter that grants to tbo king, or hia
judgee, any judicial power at 11.11. The chapter only describes and limit. his t",<cutin
power.
t See Blac1utone'. Law Tracts, page 204, Oxford Edition.
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The true meaning of the words, nee super eum ibimus, nee
3uper eum miuemus, is also proved by the" Articles of the
Great Charter of Liherties," demanded of the king by the
barons, and agreed to by the king, under seal, a few days
before the date of the Charter, and from which the Charter
was framed.*
Here the words used are these:
" Ne corpus liberi horninis- capiatur nee imprisonetur nee
disseisetur nee utlagetur lice exnletur nee aliquo modo destruatur nee rex eat 'vel mittat SUpfF ellm vi nisi per judicium
parium suorum vel. per legem terrte." .
That is, "'rhe body of a freeman shall not be arrested, nor
imprisoned, nor disseized, nor outlawed, nor exiled, nor in any
manlier destroyed, nor shall tke king proceed or semi (allY
-one) against him WITH FORCE, unless "by the judgment of his
peers, or the law of the land."

The true translation of the words nee super eusti ibimus, nee
3flper eum. mittemus, ill Magna Carta, is thus made certain, as
follows, "nor toill ioe (lhe killg) proceed against him, nor seud
(allY of/e) against him WITH FORCE OR ARMS."t
It is evident that the difference between the true and false
translations of the words, nee sllper euni ibimus, nee super euni
miuemus, is of the highest legal importance, inasmuch as tile
true translation, nor will we (tlte king) proceed against him,
nor send (an!! one) against him. JJy force or arms, represents
the king only in an executive character, carrying lite judgment
of the peers and "tlte laioof tke land" into executlon ; whereas the false translation, nor will we pass upon Idm, nor condemn
him, gives color for the exercise of a judicial power, 011 the
.. Tbeee Arti~le&of the Charter are given in Dlackstone',j collection of Charters, and
;JIre also printed with the tStaJutu of lhe Realm.
Also in Wilkins' La>vs of tho AngloSaxons, p. 356.
t Lingard says.« Tho words, • We v:iU "at destroy him, "or l<ill ~ go IlJ'O" him, nor
"";1/ ~ .... d "P'''' him,' have been very dill'erently expounded by dill'erent legal authorities. Their real meaning m..y.bo Iearned from .T ohn hlrnself, who the next year
promised by his letters patent • • • DOO super OOS per vim tel pa arma Ibirnus, nisi per
legem regni nostrl, vel per judicium parium suorum in curia nostra, (nor will we go
.upon them by force or by arms, unless by the law of our kingdom, or the judgment of
their peers in our court.) Pat. 16 Johan, apud Drad, 11, apl'- no. 124. IIo had hith",rto been in tho habit of goi ..g with an armed force, or .... di"G an anned force on tho
lands, and against tho castles, of all whom he knew or suspected to be his secret
eD8IDies. without observing any form of la.w." - 3 Lingard, 4,7 DOte.

3*
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part of the king, to which the king had no right, but which,
according to the true translation, belongs wholly to the jury.
"Per legale judicium parium suorum;"
The foregoing interpretation is corroborated, (if it were not
already too plain to be susceptible of corroboration,) by the
true interpretation of the phrase·llper legale judicium parium
suorum:"
In giving this interpretation, I leave out, for the present, the
word legale, which will be defined afterwards.
The true meaning of the phrase, per judicium parium
8tlOrUm,is, according to the sentence of his peers. The woed
judicium,judgment, has a technical meaning in the law, signifying the decree rendered in the decision of a cause. In
civil suits this decision is called a judgment j in chancery
proceedings it is called a decreej in criminal actions it is called
a sentence, or judgment, indifferently. Thus, in a criminal
suit, "a motion in arrest of judgment," means a motion in
arrest of S81Uence.*
In cases of sentence, therefore, in criminal suits, the words
sentence and judgm81lt are synonymous terms. They are, to
this day, commonly used in law books as synonymous terms.
And the phrase per judicium parium suorum, therefore, implies that the jury are to fix the sentence.
The word per means according to. Otherwise there is 110
sense in the phrase per judicium parium suorum. There
- o<Judgmmt.judicium. - - The sentence of the law. pronounced by the eourt,
upon the matter contained In the record." - 3 BlacJc.toru.395. JacdJ·. La",1Jiclihnary.
Tomli,,·. do•
.. Jvdgmmt is the decision or sentence of the law. given by a court of justice or other
competent tribunal. as the result of the proceedings Instituted therein. for the redress
of an Injury ... - B.u,,; er•• La", Diet.
0< Judgmmt.judicillm.
- - Sentence of a judge against a criminal. • - Determination. decision In general," - Bailty·. Diet.
0< Judgmtrr./.
- - In a legel sense, a sentence or decision pronounced by authority
of a king. or other power. either by their own mouth. or by that of their judges and
omcen. whom they appoint to administer justice in their stead." - Cltambtr.· Did •
.. Judgmmt.
- - In law. the sentence or doom pronounced in auy case. civil or
criminal. by the judge or court by which it is tried." Diet.
Sometimes the punishment itself is called judicium. judgmmt; or. rather. it 117M at
the time of M~
Carta. For example. In a stAtute passed tiftYoOnByean after

W.,...·•
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would be no sense in saying that a king might imprison, disseize, outlaw, exile, or otherwise punish a man, or proceed
against him, or send anyone against him, by force or arms, by
a judgment of his peers j but there is sense in saying that the
king may imprison, disseize, and punish a man, or proceed
against him, or send anyone against him, by"force or arms,
according to a judgment, or sentence, of his peers j because in
that case the king would be merely carrying the sentence or
judgment of the peers into execution.
The word per, in the phrase "per judicium parium suorum," of course means precisely what it does in the next
phrase, "per legem terree j" where it obviously means
according to, and not inJ, as it is usually translated. There
would be no sense in saying that the king might proceed
against a man by force or arms, by the law of the land j but
there is sense in saying that he may proceed against him, by
force or arms, according to the law of the land j because the
king would then be acting only as an executive officer, carrying the law of the land into execution. Indeed, the true
meaning of the word by, as used in similar cases now, always
is according to j as, for example, when we say a thing was
done by the government, or by the executive, by law, we
mean only that it was done by them according to law j that
is, that they merely executed the law.
Or, if we say that the word by signifies by authority oj, the
result will still be the same j for nothing can be done by authority of law, except what the law itself authorizes or directs
Magna Carla, it was aa.ld that a baker, for default in the weight of his bread, "debeat
amerciari Tol aublre jvdiei .. ", pillorie i" that is, ought to be amerced, or aulfer the puniahment, or judgment, oBhe pillory. Alao that a brewer, for" selling ale contrary to
the &IIi.e," "debeat amerclari, Tel pat! jvdiei .. ", tumbrelli"i
that is, ought to be
amerced, or .der tbe punisbment, or judgment, of the tumbrel.-51
Hmry3, St. 6.
(1266.)
Alao the "Statut •• of llnCertam datt," (but supposed to be prior to Edward m., or
1326,) provide, In ohaptera ,6,7, and 10, for "jvdgmmt of the pillory."Su 1 Ruff"-i'. Statutu, 187, 188. 1 Statutu tifth. Rtalm, 203.
Blaciutone, In his chapter" Of Jvdgmmt, and its Consequence.," laY.,
"Jvdgmmt (un\888 any matter be olfered In arrest thereof) fo11om upon conviction;
being the pronouncing of that punlabment which is expr888ly ordained by1aw."BloJulone' • .Analy';' of 1M .La- of England, Boo1c 4, Cit. 29, S",. 1. BloJuItnU'.
Low 7hatU, 126.
Coke I&Y', "Jvdiei.", • • the j1Idgmen' 11U1eguide and direeUou of U1eexecuUoo."
S lAn. 210.
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to be done j that-is, nothing can be done by authority of law,
except simply to carry the law itself into execution.
So nothing
could be done by authority of the sentence of the peers, or by
authority of "the law of the land," except what the sentence
of the peers, or the law of the land, themselves authorized or
directed to be done j nothing, in short, but to carry the sentence of the peers, or the law of the land, themselves into
execution,
Doing a thing by law, or according to law, is only carrying
the law into execution.
And punishing a man by, or according
to, the sentence or judgment of his peers, is only carrying that
sentence or judgment into execution.
If these reasons could leave any doubt that the word per is
to be translated according to, that doubt would be removed
by the terms of an antecedent guaranty for the trial by jury,
granted by the Emperor Conrad, of Germany,"" two hundred
years before Magna Carta.
Blackstone cites it as follows:(3 Blackstone, 350.)
"Nemo beneficium suum perdat, nisi secundum consnetudinem antecessorum nostrorurn, et judicium parium suorum,"
That is, No one shall lose his estate, t unless according to
(" seculldum")
the custom (or law) of our ancestors, and
(acrording to) the sentence (or judgment) of his peers.
The evidence is therefore conclusive that the phrase per judicium parium suorum means according to the sentence of his
peers i thus implying that the jury, and not the government,
are to fix the sentence.
If any additional proof were wanted that juries were to fix
the sentence, it would be found in the following provisions of
Magna Carta, viz.:
"A freeman shall not be amerced for a small crime, (delicto,)
but according to the degree of the crime j and for a great crime
in proportion to the magnitude of it, saving to him his contene• TbiB precedent from Germany i.! good authority, because the trial by jury W&II In
use, in the northern DatioDSof Europe generally, long before l\I&gna Carta, and probeblj'
(rom time immemorial; and the Saxona and Normans were fa.miliar with It before
they settled iD England,
t Bmtjiavm W&II the legal D&IIleof an eata.te held bl a feudal tenure. See Spel-

man'a G1oaaary.
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ment jl/F and after the same' manner

a merchant, saving to
him his merchandise.
And a villein shall be amerced after
the same manner, saving to him his waynage,f ifhe fall under
our mercy; and none oj the aforesaid amercements shall be imposed, (or assessed, ponatur,) _but by the oath oj honest men oj
the neighborhood.
Earls and Barons shall not be amerced but
by their peers, and according to the degree of their crime." t
Pecuniary punishments were the most common punishments at that day, and the foregoing provisions of Magna
'Carta show that the amount of those punishments was to be
fixed by the jury.
Fines went to the king, and were a source of revenue j and
if the amounts of the fines had been left to be fixed by the
king, he would have had a pecuniary temptation to impose
unreasonable and oppressive ones. So, also, in regard to other
punishments than fines. If it were left to the king to fix the
punishment, he might often have motives to inflict cruel and
oppressive ones. As it was the object of the trial by jury to
protect the people against all possible oppression from the king,
it was necessary that the jury, and not the king, should fix
the punishments. ~

" Legale."
The

word

"legale," in the phrase

"per legale judicium

• Cmlmemtnt of a freeman wa.s the meana of living in the condition of a fre41mloD.
Waynag. wa.sa villein's plough-tackle and carts.
:j: Tomlin says, .. The ancient practice W80S, when any Buch fine wa.s imposed, to inquire
by a jlll'Y quantum inck reg; dar. val.at pc- annum, .alva 6lUtentation •• IUI d uzori. tI liherorum nwnun, (how much Is he a.ble to give to the king per annum, Baving hi! own
ma.intenance, and tha.t of his wife and children). And since the disuse of such inquest,
it is never Usual to assess a larger fine than a ma.n Is able to pay, without touching the
Implements of hi! livelihood; but to inflict corpora.l punishment, or a limited imprisollment, instead of Buch a. fillo 80S might amount to imprisonment for life. And this Is the
rea.son why fines in the king's courts a.rc frequenUy denomina.ted raDBODlB,
because the
pena.ity must otherwise fnll upon a man's person, unless i~be redeemed or ranaomed by
a pecuniary fine."- Tomlin'. Law Dla., word Fin ••
§ Because juries were to fix the sentence, It must not be supposed tha.t the king wa.s
obliged to carry the sentence into execution; but only that M could not go beyond tM .entmu. He might pardon, or he might a.oquit on grounds of law, notwitbatanding the
I8l1tenoe; but he could not punish beyond the extent of the sentence. Mngna. Carta
doe. not prescribo tha.t the king .hall p"nuh according to tho sentence of the peers I
but only thr.t he eha.1Inot punish" un/ ... according /0 "that .ent.nce.
He ma.y a.oqult
or pa.rdon, notwithstanding their sentence or judgment I but he C&DIIotpunish, 8XCOP\
aooording to their Judgmellt.

t
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parium suorum," doubtless means two things. 1. That the
sentence must be given in a legal manner; that is, by the legal
number of jurors, legally empanelled and sworn to try the
cause; and that they give their judgment or sentence after a
legal trial, both in form and substance, has been had. 2. That
the sentence shall be for a legal cause or offence. If, therefore, a jury should convict and sentence a man, either without
giving him a legal trial, or for an act that was not really and
legally criminal, the sentence itself would not be legal; and
consequently this clause forbids the king to carry such a sentence into execution; for the clause guarantees that he will
execute no judgment or sentence, except it be legale judicium,
a legal sentence. Whether a sentence be a legal one, would
have to be ascertained by the king or his judges, 011 appeal, or
might be judged of informally by the king himself.
The word "legale" clear!y did not mean that the judicium
parium suorum (judgment of his peers) should be a sentence
which any law (of the king) should require the peers to pronounce; for in that case the sentence would not be the sentence
of the peers, but only the sentence of the law, (that is, of the
king) j and the peers would be only a mouthpiece of the law,
(that is, of the king,) in uttering it.
" Per legem terral."

One other 'phrase remains to be explained, viz., "per legem
terral," "by the law of the land."

All writers agree that this means the common law. Thus,
Sir Matthew Hale says:
The common la w is sometimes called, by way of eminence,
lex terra, as in the statute of Magna Carta, chap. 29, where
certainly the common law is principally intended by those
words, aut per legem terra j as appears by the exposition
thereof in several subsequent statutes; and particularly in the
statute of 28 Ed ward Hl., chap. 3, which is but an exposition
and explanation of that statnte. Sometimes it is called le.'I:
Anglim, as ill the statute of Merton, cap. 9, "Nolllmlis leges
Al1glim mutari," &C.t (We wiII that the laws of England be
not changed). Sometimes it is called lex et consuetudo regni
(the law and custom of the kingdom); as in all commissions
of oyer and terminer ; and ill the statutes of 18 Edward I.,
cap. -, and de quo uiarranto, and divers others. But most
I(
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commonly it is called the Common Law, or the Common Law
of England; as ill the statute Articuli super Chartae, cap. 15,
in the statute 25 Edward III., cap. 5, (4,) and infinite more
records and statutes." -1 Hale's Histor!! of the Common
Law,

128.

This common law, or "law of the land," the king uias
"This fact is recognized by a statute made
at Westminster, in 1346, by Edward IlL, which commences
ill this manner:
" Ed ward, by the Grace of God, &c., '&c., to the Sheriff of
Stafford, Greeting: Because that by divers complaints made
to us, we have perceived that the law of the land, which we by
oath are bound to maintain," &C. - St. 20 Edward IlL
The foregoing authorities are cited to show to the unprofessional reader, what is well known to the profession, that legem
terrai, the law of the land, mentioned in Magna Carta, was the
common, ancient, fundamental law of the land, which the
kings were bound by oath to observe j and that it did not include
any statutes or laws enacted lty the king himself, the legislative
S1I'Orn to maintain.

power of the nation.
If the term legem terra had included laws enacted by the

king himself, the whole chapter of Magna Carta, now under
discussion, would have amounted to nothing as a protection to
liberty; because it would have imposed no restraint whatever
upon the power of the king. 'I'he king could make laws at
any time, and such ones as he pleased. He could, therefore,
have done anything he pleased, lty the law of the land, as well
as in any other way, if his own laws had been" the lau: of the
laud."
If his own laws had been "the law of the land,"
within the meaning of that term as used in Magna Carta, this
chapter of Magna Carta would have been sheer nonsense, inasmuch as the whole purport of it would have been simply
that" no man shall be arrested, imprisoned, or deprived of his
freehold, or his liberties, or free customs, or outlawed, or
exiled, or in any manner destroyed (by the king) j nor shall
the king proceed against him, nor send anyone against him
with force and arms, unless by the judgment of his peers, or
unless the king shall please to do so."

This chapter of Magna Carta would, therefore, have imposed
not the slightest restraint upon the power of the king, or
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afforded the slightest protection to the liberties of the people,
if the laws of the king had been embraced in the term legem
terra. But if legem terra was the common law, which the
king was sworn to maintain, then a real restriction was laid
upon his power, and a real guaranty given to the people for
their liberties,
Such, then, being the meaning of legem terra, the fact is
established that Magna Carta took an accused person entirely
out of the hands of the legislative power, that is, of the king;
and placed him -in the power and under the protection of his
peers, and the common law alone; that, in short, Magna Carta
suffered no man to be punished for violating any enactment of
the legislative power, unless the peers or equals of the accused
freely consented to it, or the common law authorized it; that
the legislative power, of itself, was wholly incompetent to
require the conviction or punishment of a man for any offence
whatever.
Whether Magna Carta allowed of any other trial than i1I
jury.
The question here arises, whether "legem terra" did not
allow of some other mode of trial than that by jury.
The answer is, that, at the time of Magna Carta, it is not
probable, (for the reasons given in the note,) that legem terra
authorized, in criminal cases, any other trial than the trial by
jury; but, if it did, it certainly authorized none but the trial
by battle, the trial by ordeal, and the trial by compurgators.
'I'hese were the only modes of trial, except by jury, that had
been known in England, in criminal cases, for some centuries
previous to Magna Carta. All of them had become nearly
extinct at the time of Magna Carta, and it is not probable that
they were included in "legem terree," as that term is used in
that instrument. But if they were included in it, they have
now been long obsolete, and were such as neither this nor any
future age will ever return to."" For all practical purposes of
• TAt trial by haUl. was one in which tho accused ch&l.lenged hla accuser
oomb&t, and staked tho question or hIa guilt.. or innocence on the result or
Thie \rialWIlo8 int..roduced iuto England by the Nol"llUUlB,within one hundred
J'&I1 beCore Magna Cart&. n was not very oCten resorted to even by tho
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the present day, therefore, it may he asserted that Magna
Carta allows no trial whatever but trial by jury.
Whether Magna Carta allowed sentence /0 befixed otherwise
than by the jury.
Still another question arises on the words legem terra, viz.,
whether, in cases where the question of guilt was determined
by the jury, the amount of punishment may not have been
fixed by legem terra, the Common Law, instead of its being
fixed by the jury.
I think we have no evidence whatever that, at the time of
Magna Carta, or indeed at any other time, lex terra, the comthemselves; probably never by the Anglo-SuoD!, unless in their oontroversies with the
Normans. It was strongly discouraged by some of the Norman princes, particularly
by Henry II., by whom the trial by jury was especially favored. It is probable that
the trial by battle, so far as it prevailed at all in England, was rather tolerated as a
matter of chivalry, thlLn authorized a8 a matter of law. At any rate, it is not likely
that it was included in the "ltgrm tere " of JlIagna Carta, although such duels have
occasionally occurred since that time, and have, by some, been supposed to be lawful.
I apprehend that nothing cau be properly Mid to be a part of lez terra, unless it can
be shown either to bave been of Saxon origin, or to have been recognized by JlIagna
• Carta.
Tk trial by orcUal was of various kinds. In one ordeal the accused was required to
take hot iron in his hand; in another to walk blindfold among red-hot ploughshares;
in another to thrust his arm into boiling water; in another to be thrown, with his
hands and feet bound, into cold water; in another to swallow the mDr8tl of eztC1'ation;
in the confidence that his guilt or innocence would be miraculously made known. Tbis
mode of trial was nearly extinct at the time of JlIagna Carta, and it is not likely that it
WILl included in "legem taTaJ,"
a.s that term is used in that instrument. Tbis idea is
corroborated by the fac; that the trial by ordeal was specially prohibited only four
years a1\er Magna Carta, "by act of Parliament in 3 Henry III., according to Sir Edward Coke, or rather by an order of the king in council." - 3 Blachtone 345, note.
I apprehend that this trial was never forced upon accused persons, but was onll
allowed to them, CI6 an apptal to God, from the judgment of a jury ••
Tlao trial by compurgator6 wa.sone in which, if the accused could briog twelve of his
neighbors, who would make oath that they believed him innooent, he wa.s held to be so.
It is probable that this trial was really tbe trial by jury, or was allowed a.s an appeal
from a jury. It is wholly Improbable that two dill'erent modes or trial, 10 nearly
resembliug each other a.s this and the trial by jury do, sbould prevail at tbe l!ILIDe
time,
and among a rude people, whose judicial proceedings would naturally be of the limplest
kind. But if this trial really were any other than the trial by jury, it must bave been
nearly or quite extinct at the time or Magna Carta; and there is no probability that it
wu included in "legem tt:rraJ."
• Hallam 1&)'1, U It appeal'Sas If the ordealwere pennltted &0 pel'lOllS aIreadr convictedb11be
ftnIIctof a Jury."-2 Middle Jl.8e6, ~
note.

4
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mon law, fixed the punishment in cases where the question of
guilt was tried by a jury j or, indeed, that it did in any other
case. Doubtless certain punishments were common and usual
for certain offences j but I do not think it can be shown that
the common law, the lex terra, which the king was sworn to
maintain, required anyone specific punishment, or any precise
amount of punishment, for anyone specific offence. If such
a thing be claimed, it must be shown, for it cannot be presumed.
In fact, the contrary must be presumed, because, in
the nature of things, the amount of punishment proper to be
inflicted in any particular case, is a matter requiring the exercise of discretion at the time, in order to adapt it to the moral
quality of the offence, which is different in each case, varying
with the mental and moral constitutions of the offenders, and
the circumstances of temptation or provocation.
And Magna
Carta recognizes this principle distinctly, as has before been
shown, in providing that freemen, merchants, and villeins,
"shall not be amerced for a small crime, but according to the
degree of the crime j and for 8 great crime in proportion to the
magnitude of it j" and that" none of the aforesaid amercements shall be imposed (or assessed) but by the oaths of
honest men of the neighborhood j" and that" earls and barons
shall not be amerced but by their peers, and according to the
quality of the offence."
All this implies that the moral quality of the offence was to
be judged of at the trial, and that the punishment was to be
fixed by the discretion of the peers, or jury, and not by any
such unvarying rule as a common law rule would be.
I think, therefore, it must be conceded that, in all 'cases,
tried by a jury, Magna Carta intended that the punishment
should be fixed by the jury, and not by the common law, for
these several reasons.
1. It is uncertain whether the common law fixed the punishment of any offence whatever.
2. '1'he words "per judicium parium suorum,'~ according
to the sentence of his peers, imply that the jury fixed the sentence in some cases tried by them; and if they fixed the
sentence in some cases, it must be presumed they did in all,
unless the contrary be clearly shown.
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'3. The express provisions of Magna Carta, before adverted
to, that no amercements, or fines, should be imposed upon
freemen, merchants, or villeins, "but by the oath of honest
men of the neighborhood," and" according to the degree of
the crime," and that" earls and barons should 110tbe amerced
but by their peers, and according to the quality of the
offence," proves that, at least, there was no common law
fixing the amount of jines, or, if there were, that it was to be
no longer in force. And if there was no common la w fixing
the amount of fines, or if it was to be no longer in force, it is
reasonable to infer, (in. the absence of all evidence to the contrary,) either that the common law did not fix the amount of
any other punishment, or that it was to be no longer in force
(or that purpose.e
Under the Saxon laws, fines, payable to the injured party,
seem to have been the common punishments for all offences.
Even murder was punishable by a fine payable to the relatives
of the deceased. The murder of the king even was punishable
• Coke attempts to ,how that there is a distinction between amercements and fines• admi.tt.i.ngLh:u amercementa must. be fixed by one's peers, but clalming that fines mA.1
be fixed by the government. (2 lJUl. 27, 8 (Ale.', J1Lpqrt. 38.) But there seems to
have been no ground whatever for supposing that &ny.neh distinction existed at the
time of Magna C&rta. If there were any lIUch distinction in the time (If Coke, it had
doubtleea grown up within the four centuries that had elapsed since Magna Carta., and
is to be set down as one of the numberless iDiventionsof government for getting rid of
the restraints of Magna Carta., and for takiDg men out of the protectlon (lCtheir peers,
and subjecting them to such punishments as the government chooses to iniliet.
The first statute of Westminster, passed sixty years a.l't& Magna Carts, trcats tho
fine and amercement as synonymous, as follows:
.. Forasmuch as ,lit com7lOQll fi •• alld amCTct7/ltl&t of the whole county in Eyre of the
justices for false judgments, or for other tre.pow, is unjustly asseued by sherillil and
baretors in the sbires, • • it is provided, and the king wills, that from henceforth luch
.ums shall be assessed before the justlees in Eyre, afore their departure, hy t1u oath of
/mig,," and otkerAtn ... , men.," &0.-3 EdlUflTd I., Ch. 18. (1275.)
And in many other statutes passed after Magna Carts. the terms fi •• and amerc.".enI
eeem to be used indilferently, in prescribing the punishments for offences. As late &II
1'61, (246 years after Magna Carta,)thestatute 1 EdllJ/JTd IV .. Ch. 2,speak.ofu fin .. ,
,aft801/Uo and anurciam...u " .&8 being levied upon criminals, as if they were tho common
punishments of offences.
St: 2 and 3 Plrilip a.d ],[/JTY, Ch. S, usee tho terms, ..fi .... forfril,.,. ... au anurci,..
_
... five times. £1555.) ,
St. a Elizahtlh, Ch. 13, Sec. 10, uses the terms" fina, furftil.,. ... and amtrcitJ.11U7&l
••"
That amercements were fines, or pecuniary punishments, inOicted for offences, II
,proved by the Collowingstatutes, (allllUppoaed to have been passed within one hundred
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by fine. When a criminal was unable to pay his fine, his relatives often paid it for him. But if it were 110t paid, he was
put out of the protection of the law, and the injured parties,
(or, in the case of murder, the kindred of the deceased.) were
allowed to inflict such punishment as they pleased.
And if
the relatives of the criminal protected him, it was lawful to
take vengeance on them also. Afterwards the custom grew
up of exacting fines also to the king as a punishment for
offences.e
And this latter was, doubtless, the usual punishment at the time of Magna Carta, as is evidenced by the fact
that for many years immediately following l\Iagna Carta,
nearly or quiie all statutes that prescribed any punishment
at ail, prescribed that the offender should "be grievously
amerced," or "pay a great fine to the king," or a " grievous
ransom,"-with
the alternative in some cases (perhaps understood in all) of imprisonment, banishment, or outlawry, in
case of non-payment.]
and fifteen years after Magna Carta,} which speak of amercements as a species of
"judgment," or punishment, and as being in1licted for the same offences as other
" judgments."
Thus one statute declares that a baker, for default in the weigM of hls bread.
"ought to be amerced, or suffer the judgment of the pillory." and that. a brewer, for
.. selling ale contrary to tho assize." «ought to be amtTttd, or suffer the judgment or
'he tumbrel."-61
Hmry III., St. 6. (1266.)
Among the .. Statutes of U,lCl11ai. Date." but supposed to be prior to Edward m.,
(1326,) are the following:
Chap: 6 provides that "If a brewer break the assize, (fixing the price of-ale,) tha
first, second, and third time. he shall be amD"ced; hut the fourth time he shall suffer
judgment of the pillory without redemption."
Chap. 7 provides _hat "a butcher that selleth swine's flesh measled, or flesh dead
of tho murrain, or that buyeth flesh of Jews, and selleth the same unto Christians.
after he shall be convict thereof, for the first time he shall be grievously amtrcw; tha
second time he shall suffer judgment of the pillory. and the third time he shall be
imprisoned and make fine; and the fourth time he shall forswear the town."
Cluzp. 10, a statute againstfortstalling, provides that,
"lIe that i8 convict thereof, tho first time shall be amerced; and shall lose the thing
10 bought, and that according to the custom of the town. he that Is convicted the
second time shall have judgment of the pillory; at the third time he shall be imprisoned and make fine; tho fourth time he shall abjure the town. And this judgmmt
shall be given upon all manner of forestallers, and Ilkewi8e upon the~ that have giveD
them counsel, help, or favor."-1
Rujfhtad'. Statui ... 187. 188. 1 Slalutu of til.
lUalm,203 •
• 1 Hume, Appendix, 1.
t Blackstone says," Our ancient Saxon IawB nominally punished theft. .".Uh death.
if abeve the value or twelve pence j but the crimina1 was permitted to reieem his lifo
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Judging, therefore, from the special provisions in Magna
Carta, requiringjines, or amercements, to be imposed only by
juries, (without mentioning any other punishments;) judging,
also, from the statutes which immediately followed Magna
Carta, it is probable that the Saxon custom of punishing all,
or nearly all, offences by fines, (with the alternative to the
criminal of being imprisoned, banished, or outlawed, and exposed (0 private vengeance, in case of non-payment,) continued
until the time of Magna Carta; and that in providing expressly
that fines should be fixed by the juries, Magna Carta provided
for nearly or quite all the punishments that were expected to
be inflicted; that if there were to be any others, they were to
be fixed by the juries; and consequently that nothing was left
to be fixed by "legem terra:"
But whether the common law fixed the punishment of any
offences, or not, is a matter of little or no practical importance
at this day; because we have no idea of going back to any
common law punishments of six hundred years ago, if, indeed,
there 'were any such at that time. It is enough for us to
know - awl this is what it is materialfor us to knowthat the jury fixed the punishments, in all cases, unless they
were fixed by the common law; that Magna Carta allowed
by a pecWJi&ryn.nsom, as among their ancestors, the Germans, by a stated number of
ea.ttle. But in the ninth year of Henry the :First, (1109,) this power of redemption was
taken away. and all persons guilty of larceny above the value or twelve pence were
directed to be hanged, which law eontlaues in force to this clay."-4
BlackstOftt, 238.
I give this statement of Bia.ckstone, because the lI_tter clause lWy seem to militate
'Withthe idea., which the former clause oorroborates, viz., that at the time of l\Iagn&Carta,
w.es were the usual punishments of offences. But I think there is no probability that
a law so unreasonable in itself, (unrca.sonahle even ancr making all allowance for the
difference in the value of money,) and so contrary to Immemorial custom, could or dld
obtain any general or speedy acquiescence among a people .. ho eared little for the au'
thority of kiugs.
Maddox, writing of the period from William the Conqueror to John, says ~
"The amercements in criminal and common pleas, which were wont to bo imposed
Guring this lint period and tJ'tcrwards, were of so many several sorts, th&t it Is not easy
to place them under distinct heads. Let them, for method's sake, be reduced to the
heads following: Amercements for or by reason of murders and manslaughters, for
:IIlisdemeanors, for disseisins, for recreancy, for breach of assize, for defaults, for nonappearance, for false jndgment, and for not making suit, or hue and cry. To them
may be added miscellaneous amercements, for trespa.sses or divers kinds." -1 MaJ •
.co..' H ..torll oJllu Ezcliepur, 5U.

4*'
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no punishments to be prescribed by statute - that is, by the
legislative power-nor in any other manner by the king, or his
judges, in any case whatever; and, consequently, that all statutes prescribing particular punishments for particular offences,
or giving the king's judges any authority to fix punishments,
were void.
If the power to fix punishments had been left in the hands
of the king, it would have given him a power of oppression,
which was liable to be greatly abused; which there was no
occasion to leave with him; and which would have been
incongruous with the whole object of this chapter of Magna
Carta; which object was to take all discretionary or arbitrary
power over individuals entirely out of the hands of the king,
and his laws, and entrust it only to the common law, and the
peers, or jury - that is, the people.
What lex terra did authorize.
But here the question arises, What then did" legem terra'
authorize the king, (that is, the government,) to do in the case
of an accused person, if it neither authorized any other trial
than that by jury nor any other punishments than those fixed
by juries 1
The answer is, that, owing to the darkness of history on
the point, it is probably wholly impossible, at this day, to
state, 1cith allY certainty or precision, anything whatever that
the legem terra of Magna Carta did authorize the king, (that
is, the government,) to do, (if, indeed, it authorized him to do
anything,) in the case of criminals, other than to have them
tried and sentenced by their peers, for common law crimes;
and to carry that sentence into execution.
The trial by jury was a part of legem terra, and we have
the means of knowing what the trial by jury was. The fact
that the jury were to fix the sentence, implies that they were
to try the accused; otherwise they could not know what sentence, or whether any sentence, ought to be inflicted upon him.
Hence it follows that the jury were to judge of everything involved in the trial; that is, they were to judge of the nature
of the offence, of the admissibility and weight of testimony,
and of everything else whatsoever that was of the essence of
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the trial. If anything whatever could be dictated to them,
either of law or evidence, the sentence would not be theirs,
but would be dictated to them by the power that dictated to
them the law or evidence. The trial and sentence, then, were
wholly in the hands of the jury.
We also have sufficient evidence of the nature of the oath
administered to jurors in criminal cases. It was simply, that
they would neither convict the innocent, nor acquit the guilty.
This was the oath in the Saxon times, and probably continued
to be until Magna Carta.
We also know that, in case of conviction, the sentence of the
jury was not necessarily final j that the accused had the right
of appeal to the king and his judges, and to demand either a
new trial, or an acquittal, if the trial or conviction had been
against law.
So much, therefore, of the legem terra of Magna Carta, we
know with reasonable certainty.
W_ealso know that Magna Carta provides that II No bailiff
(halivus) shall hereafter put any man to his law, (put him
on trial.) on his single testimony, without credible witnesses
. brought to support it." Coke thinks "that under this word
halivus, in this act, is comprehended every justice, minister of
the king, steward of the king, steward and bailiff." (2 Inst. 44.)
And in support of this idea he quotes from a very ancient law
book, called the Mirror of Justices, written in the time of
Edward I., within a century after Magna Carta. But whether
this were really a common law principle, or whether the provision grew out of that jealousy of the government which, at
the time of Magna Carta, had reached its height, cannot perhaps now be determined.
We also know that, by Magna Carta, amercements, or fines,
could not be imposed to the ruin of the criminal j that, in the
case of a freeman, his contenement, or means of subsisting in
the condition of a freeman, must be saved to him j that, in the
case of a merchant, his merchandise must be spared j and
in the case of a villein, his waynage, or plough-tackle and
carts. This also is likely to have been a principle of the
common law, inasmuch as, in that rude age, when the means
of getting employment as laborers were not what they are
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now, the man and his family would probably have been liable
to starvation, if these means of subsistence had been taken
from him.
We also know, generally, that, at the time of Magna Carta,
all acts intrinsically criminal, all trespasses against persons
and property, were crimes, according to lex terra, or the
common law.
Beyond the points now given, we hardly know anything,
probably nothing with certainty, as to what the" legem. terra"
of Magna Carta did authorize, in regard to crimes. There
is hardly anything extant that can give us any real light on
the subject.
It would seem, however, that there were, even at that day,
some common law principles governing arrests j and some
common law forms and rules as to holding a man for trial,
(by bail or imprisonment j) putting him on trial, such as by
indictment or complaint j summoning and empanelling jurors, &c., &C. "Thatever these common law principles were,
Magna Carta requires them to be observed j for Magna Carta
provides for the whole proceedings, commencing with the
arrest, (" no freeman shall be arrested," &c.,) and ending with
the execution of the sentence. And it provides that nothing
shall be done, by the government, from beginning to end, unless
according to the sentence of the peers, or "legem. terree," the
common law. The trial by peers was a part of legem terra,
and we have seen that the peers must necessarily have governed the whole proceedings at the trial. But all the proceedings for arresting the man, and bringing him to trial,
must have been had before the case could come under the
cognizance of the peers, and they must, therefore, have been
governed by other rules than the discretion of the peers. We
may conjecture, although we cannot perhaps know with much
certainty, that the lex terra, or common law, governing these
other proceedings, was somewhat similar to the common law
principles, on the same points, at the present day. Such seem
to be the opinions of Coke, who says that the phrase nisi per
legem terra: means unless by due process of law.
Thus, he says:
Nisi per legem terra: But by tile law of the land. For
(I
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the true sense and exposition of these words, see the statute
of 37 Edw. III., cap. 8, where the words, by the laio of the
land, are rendered wit/LOut due process of law j for there it is
said: though it be contained in the Great Charter, that no
man be taken, imprisoned, or put out of his freehold, 1oithout
process of the law j that is, by indictment or presentment of
good and knoful men, where suci; deeds be done in due manner,
or by torit original of the common laio.
"\vithont
being brought in to answer but by due process
of the common law.
" 1'\0 man be put to answer without presentment before justices, or thing of record, or by due process, or by writ original,
according to the old law of the land." - 2 Inst. 50.
The foregoing interpretations of the words nisi per legem
terral are corroborated by the following statutes, enacted in
the next century after Magna Carta.
"That no man, from henceforth, shall be attached by any
accusation, nor forejudged of life or limb, nor his land, tenements, goods, nor chattels, seized into the kiug's hands, against
the form of the Great Charter, and the law of the land."St.-5 Edward IlL,·
9. (1331.)
" Whereas it is contained in the Great Charter of the franchises of England, that none shall be imprisoned, nor put out
of his freehold, nor of his franchises, nor free customs, unless
it be by the law of the land j it is accorded, assented, and established, that from henceforth none shall be taken by petition,
or suggestion made to our lord the king, or to his council,
unless it be by indictment or presentment of good and lauful
people of the same neighborhood where such deeds be done in
due manner, or by process made by writ original at the cammon
law; nor that none be put out of his franchises, nor of his freehold, unless he be duly brought into answer, and forejudged
of the same by the course of the law; and if anything be done
against the same, it shall be redressed and holden for none."
-St.
25 Edward IlL, Ch.4. (1350.)
" That no man, of what estate or condition that he be, shall
be put out of land or tenement, 1I0r taken, nor imprisoned, nor
disinherited, nor put to death, withont being brought in answer
by due process of law."St. 28 Edward IlL,
3. (1354.)
"That no man be put to answer without presentment before
justices, or matter of record, or by due process and writ original, according to the old law of the land. And if anything
from henceforth be done to the contrary, it shall be void in
law, and holden for error." - St. 42 Edward IlL, Ck.3.
(1368.)

en:

cs.
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The foregoing interpretation of the words nm per legem

terroe-« that is, by due process of law - including indictment,
&c., has been adopted as the true one by modern writers and
courts; as, for example, by Kent, (2 Comm. 13,) Story, (3
Comm. 661,) and the Supreme Court of New York, (19 Wentkll, 676 j 4 Hill, 146.)
The fifth amendment to the constitution of the United States
seems to have been framed on the same idea, inasmuch as it
provides that "no person shall be deprived of life, liberty, or
property, without due process of law."*
Whether

the word

VEL

should be rendered by

OR,

or by

AND.

Having thus given the meanings, or rather the applications,
which the words vel per legem terra will reasonably, and perhaps must necessarily, bear, it is proper to suggest, that it has
been supposed by some that the word vel, instead of being rendered by 01', as it usually is, ought to be rendered by and, inasmuch as the word vel is often used for et, and the whole phrase
nUri per judicium parium suorum, vel per legem. terra, (which
would then read, unless by the sentence of his peers, and the
law of the land.) would convey a more intelligible and harmonious meaning than it otherwise does.
Blackstone suggests that this may be the true reading.
(Charters, p. 41.) Also Mr. Hallam, who says:
"Nisi per legale judicium parium suorum, vel per legem terree.
Several explanations have been offered of the alternative
clause; which some have referred to judgment by default, or
demurrer; others to the process of attachment for contempt.
Certainly there are many legal procedures besides trial by
jury, through which a party's goods or person may be taken.
But one may doubt whether these were in contemplation of
the framers of Magna Carta. In an entry of the Charter- of
1217 by a contemporary hand, preserved in the Town-clerk's
office in London, called Liber Custumarum et Regum antiquarum, a various reading, et per legem terree, occurs. Blackstone's Charters, p. 42 (41.) And the word vel is so frequently
used for et, that I am not wholly free from a suspicion that it
• Coke, in his exposition of the words legem teme, givea quite in deta.U the principle.
of the common law governing 4JTuU; and takealt for granted that the words .. Hin per
lqtm tm~" are applicable to arrests, aa well aa to the indictment, &0. - 21M., 61, 62.
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was so intended in this place. The meaning will be, that no
person shall be disseized, &c., except upon a lawful cause of
action, found by the verdict of a jury.
This really seems as
good as any of the disjunctive interpretations j but I do not
offer it with much confidence." -2 Hallam's Middle Agcs,
8, Part 2, p. 449, lloie.*

os.

• I cite the above extract from Mr. HalJam solely for the sake of his authority for
rendering the word ".z by and; and not by any means for the purpose of indorsing the
opinion he suggests, that ltgem ttIT'" authorized" judgments by default or demurrer,"
without tM inttT'IIe"hon of tJ jury.
He seems to Imagine that Ice teTT"', the oommon law,
at the time of Magna Carta, Included everything, even to the practice of oourts, thai
is, at tllU day, called by the name of Common La1/); whereas much of what is fIOtU
called Common law has grown up, by usurpation, since the time of Magna Carta, in
palpable violation of the authority of that oharter. He says, "Certainly there ant
many legal procedures, besides trial by jury, through whieh a party's goods or person
may be taken."
Of course there are no1/)many such ways, in whieh a party's goods or
person art taken, besides by the judgment of a jury; but the question is, whether IUch
takIngs are not in violation of Magna Carta.
He seems to think that, in cases of .. judgment by default or demurrer," there is no
Deed of a jury, and thenoe to infer that l,gem tt1T<B may not have required a jury in
th~e oases. But this opinion is founded on the erroneous idea that juriel are required
only for determining oontestedfact" and not for judging of the law. In case of default,
the pIaintilr must present a prima facie ease before he is entitled to a judgment; and
Magna Carta, (supposlng it to require a jury trial in civil cases, ILl Mr. Hallam asaumes
that it does,) ILl much requires that this prima facit ease, both law and fact, be made
out to the satisfaction of ajury, ILl it does that a oontested case shall be.
As for a demurrer, the jury must try a demurrer (having the advice and asaistanee
of the court, of course) as muoh as any other matter of law arising in a case.
Mr. Hallam evidently thinks there is no use for a jury, except where there is a
.. trial" - meaning thereby a contest on matters of fact. His language ill, that .. there
are many legal procedures, besides trial by jury, through whieh a party's goods or
person may be bken."
Now Magna Carta says Dothing of trial by jury; but only of
the judgme"J, or sentence, of a jury. It is only by inferent. that we oome to the conclusion t~at there mud be a trial by jury. Since the jury alone can give thejudgmmt,
or ,tntmct, we infer that they mut try the case; because otherwise they would he incompetent, and would have no moral right, to give judgmtnt.
They must, therefore,
examine the grounds, (both of law and fact,) or rather try the grounds, of every action
whatsoever, whether it be decided on .. default, demurrer," or otherwise, and render
their judgment, or sentence, thereon, before any judgment can be a legal one, on which
"to take & party'. goods or person." In ahort, the principle of Magna Carta la, that
DOjudgment can be valid agaimt a party'. good. or penon, (not even a judgment for
oosts,) except a judgment rendered by a jury. Of course a jury muat try every question, both of law and fact, that ill involved in the rendering of that judgment. They
are to have the asaistance and advice of the judgu, so tar ILl they deaire them; but
the judgment itself must be theirs, and not the judgment of the oourl.
As to .. process of attachment for oontempt," it is of oourse lawful for a judge, In ilia
'oharacter of a peace officer, to issue a warrant for the arrett of a man guUty of a contempt, ILl he would for the arreat of any other olrender, and hold him to bail, (or, III
derault of bail, commit him to prison,) to an.nrer for ilia offence before. jury. Or he
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The idea that the word vel should be rendered by and, is
corroborated, if not absolutely confirmed, by the following
passage in Blackstone, which has before been cited. Speaking of the trial by jury, as established by Magna Carta, he
calls it,
"A privilege which is couched ill almost the same words
may order him into custody without a.wa.rra.nt when the offence is committed in the
jndge's presence, But there is no reason why a. judge should h&ve the power of pu .. uhi"K for contempt, a.ny more than for a.ny other offence. And it is one of the most
dangerous powers a. judge can ha.ve;beca.use it gives him a.bsolute a.uthority in a. court
of justice, and enables him to tyrannize a.s he pleases over parties, counsel, witnesses,
and jurors. If a. judge ha.ve power to punish for contempt, a.nd to determine for himself wh&t is a contempt, the whole a.dministra.tion of justice (or injustice, if he choose
to make it so) is in his hands. And all the rights of jurors, witnesses, counsel, and
pa.rties, a.re held subject to his pleasure, and can be exercised only a.greea.blyto his will.
He can of eouree control the entire proceedings in, and consequently the decision of,
every ca.use, by restra.ining and punishing every one, whether pa.rty, counsel, witness,
or juror, who presumes to offer anything contra.ry to his pleasure.
This a.rbitra.ry power, which has been usurped and exercised by judges to punish for
contempt, has undoubtedly had much to do in subduing counsel into those servile,
obsequious, and cowa.rdIy h&bits, which so universa.lly prevail among them, a.nd which
have not only cost so many clients their rights, but h&ve also cost the people so many
of their liberties.
If any mmmDry punishment for contempt be ever necessary, (as it probably is not,)
beyond exclusion for the time being from the court-room, (which should be done, not a.s
a punishment, but for self-protection, and the preservation of order,) the judgment for
it should be given by the jury, (where the trial is before a. jury,) and not by t~e court,
for the jury, and not the court, a.re really the judges. For the same reason, exolusion
from the court-room should be ordered only by the jury, in cases when the trial I.
before a.jury, beca.use they, being the real judges and triers of the esuse, &re entitled,
if anybody, to the control of the eourt-room,
In a.ppeal courts, where no juries lit, it
may be neoe8Al'Y- not a.s a punishment, but for self-protection, and the maintenance
of order - tha.t the court should exercise the power of excluding a. person, for the time
being, Crcmthe court-room; but there la no reason why they should proceed to sentence
him &8 a. crimina.l, without his being tried bf a. jury.
If the people wish to ha.ve their rights respected and protected in courts of juatice,
it Is manifestly of the 1a.stimportance tha.t they jealously gua.rd the liberty of pa.rties,
OOQDIIeI, witnesses, and Jurors, a.gainst all a.rbitra.ry power on the pa.rt of the court.
Certainly Mr. Ha.llam may very well 8&ytha.t "one may doubt whether these (the
se'l'era.l _s
he ha.s mentioned) were in contemplation of the fra.mers of Ma.gna
Quta" - that Is, a.s exceptions to the mle requiring tha.t a.ll jndgments, that a.re to be
enforced" IIKaifl.ll II p4rly'. potU or pt:T801I," be rendered by a. jury •
.AgaIn, Mr. Ha.llam sa.ya, if the word wI be rendered by and, "ilie meaning will be.
that no person .ha.1I be disseized, ole., ezttpt "JlOn II 1ll"IfiJ ca.... of 1Idion."
This is
Vue; but it does not follow tha.t &Dyca.use of action, founded on
only, la thererore a. "lmtful ca.use of action," within the meaning of l<gem. ImYll, or the Com""",
Z-. Within the meaning of the ugem lerna of Magna. c..rta., nothing but a com""'"
law _
of a.ction Is a. "lllwful"
one.

.,atut.
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with that of the Emperor Conrad two hundred years before:
'nemo beneficium suum perdat, nisi secundum consuetudinem
antecessorum nostrorum, et judicium parium suorum.' " (No
one shall lose his estate unless according to the custom of our
ancestors, and the judgment of his peers.) - 3 Blackstone, 350.
If the word vel be rendered by and, (as I think it must be,
at least in some cases,) this chapter of Magna Carta will then
read that no freeman shall be arrested or punished, "unless
according to the sentence of his peers, and the law of the
land."
The difference between this reading and the other is important. In the one case, there would be, at first view, some color
of ground for saying that a man might be punished in either
of two ways, viz., according to the sentence of his peers, or
according to the law of the land. In the other case, it requires
both the sentence of his peers and the law of the land (common law) to authorize his punishment.
If this latter reading be adopted, the provision would seem
to exclude all trials except trial by jury, and all causes of
action except those of the common law.
But I apprehend the word vel must be rendered both by
and, and by or; that in cases of a judgment, it should be
rendered by and, so as to require the concurrence both of " the
judgment of the peers and the law of the land," to authorize
the king to make execution upon a party's goods or person j
but that in cases of 'arrest and imprisonment, simply for the
purpose of bringing a man t~ trial, vel should be rendered by
or, because there can have been no judgment of a jury in
such a case, and" the law of the land" must therefore necessarily be the only guide to, and restraint upon, the king. If this
guide and restraint were taken away, the king would be
invested with an arbitrary and most dangerous power in
making arrests, and confining in prison, under pretence of an
intention to bring to trial.
Having thus examined the language of this chapter of Magna
Carta, so far as it relates to criminal cases, its legal import
may be stated as follows, viz.:
No freeman shall be arrested, or imprisoned, or deprived of
his freehold, or his liberties, or free customs, or be outlawed,
5
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or exiled, or in !tny manner destroyed, (harmed.) nor will we
(the king) proceed against him, nor send anyone against him,
by force or arms, unless according to (that is, in execution
of) the sentence of his peers, and (or or, as the case may
require) the Common Law of England, (as it was at the time
of Magna Carta, in 1215.)

r
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OF THE RIGH'J:S AND DUTIES OF JURORS.

IF any evidence, extraneous to the history and language
of Magna. Carta, were needed to prove that, by that chapter
which guaranties the tria1 by jury, all was meant that has
now been ascribed to it, and that the legislation of the king
tWas to be cd no authorit!J with the jury beyond what they chose
to allow to tt, and that the juries were to limit the punishments
to be iaflieted, we should. find that evidence in various sources,
such as the laws, customs, and characters of their ancestors
on the continent, and of the northern Europeans generally; ill
the legislation and customs that immediately succeeded Magna
Carta; in the oaths that have at different times been administered to jurors, &c., &e. This evidence can be exhibited here
but partially.
To .give it all would require 100 much. space
and labor.
'SECTION

Weakness

of

the Regal

1.

Authority-

Hughes, in his preface (0 his translation of Home's '" Mirror
of Justices," (a book written in the time of Edward 1'1 1272
to 1307,) giving .a concise view of the laws of England generally, says:
II Althougb
in the Saxon"s time I find the usual words
of the acts then to have been dictum, (edict,) constiuuio,
(statute.) little mention being made of the commons, yet I
further find that, t'llm demum. leges vim et vigBrem habuerunt,
cum. fuerunt non modo instltuue sed firmata: approbatione
.commmtitatis."
(The laws had force and vigor only when
they were not only enacted, but confirmed by the approval
of the eommunity.]
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The Mirror of Justices itself also says, (ch. 1, sec. 3,) in
speaking" Of thefirst Constitutions of the Ancient Kings:"
"Many ordinances were made by many kings, until the
time of the king that now is (Edward 1); the which ordinances were abused, or not used by many, nor very current,
because they were not put ill writing, and certainly pub·
lished." -1I1irrol' of Justices, p. 6.
Hallam says:
"'l'he Franks, Lombards, and Saxons seem alike to have
been jealous of judicial authority i and averse to surrendering
what concerned every man's private right, out of the hands
of his neighbors and equals." -1 Middle Ages, 271.
The" judicial authority," here spoken of, was the authority
of the kings, (who at that time united the office of both legis.
lators and judges,) and not of a separate department of government, called the judiciary, like what has existed in more
modern times.~
Hume says:

an

/I The
government of the Germans, and that of
the
northern nations, who established themselves on the ruins of
Rome, was always extremely free : and those fierce people,
accustomed to independence and inured to arms, were more
guided by persuasion than authority, in the submission which
they paid to their princes. The military despotism, which
had taken place in the Roman empire, and which, previously
to the irruption of those conquerors, had sunk the genius of
men, and destroyed every noble principle of science and virtue,
was unable to resist the vigorous efforts of a free people, and
Europe, as from a new epoch, rekindled her ancient spirit, and
shook oft' the base servitude to arbitrary will and authority
under which she had so long labored.
'I'he free constitutions
then established, however impaired by the encroachments
of succeeding princes, still preserve an air of independence
and legal administration, which distinguished the European
nations j and if that part of the globe maintain sentiments

• Hale 8&Y8:
"The trial by jury or twelve men was the usual trial among the Normans. In most
IUits ; especially in &!Sizes,et jun.1<trUm.Jt_l Hal.'. Jr"tory. ojtlu Common !AtIl,219.
This was In Normandy. byor. the conquest of England by the Norma.ns. 1St. Ditto.
p.218.
.
Crabbe

BaYS :

"It cannot be denied that the practice or lubmitting causes to the decision or twelvo
men was universal among all the northern tribes (of Europe) from the very remotest
auUquity." - Crabb,'. Kutqry oft'" Englilh !AtIl, p, 32.
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()f liberty, honor, equity, and valor, superior to the rest of
mankind, it owes these advantages chiefly to the seeds implanted by those generous barbarians.
" Tne Saxons, who subdued Britain, as they enjoyed great
liberty in their own coltntry, obstinately retained that invaluable
possession iw, their new settlement; oml they imported into this
i3land the same principles of independence, wltich they had
inherited from their ancestors.
The chieftains, (for such they
were, 'more than kings or princes,) uiha commanded them in
ehose military expeddiens, still possessed a very limited authority; and as the Saxons exterminated, rather than subdued the
ancient inhabitants, they were, indeed, transplanted
into a
new territory, but preserved unaltered all their civil and military institlr:lioJltS. The language was pure Saxon j even the
names of places, which often remain while the tougue entirely
changes, were almost all affixed by the conquerors j the manners and customs were wholly German j .and the same picture
of a fierce and bold liberty, which. is drawn by the masterly
pen of Tacitus, will suit those founders of the English government.
The ki-ag, so far from being invtSted with arbitrary
p,?wer, was -only considered as the firs: among the citizens; his
6uthoritg depended more 'On his personal qualities than on his
-station ; he toas even 80 far ~n a level witlt the people, that a
~tated price was fixed for his head, and a legal fine was levied
upon his murderer, which though proportionate to his station,
and superior to that paid for the life of a subject, was a senlSible mark 11f !tis subordination IxJ the community." -1 Hume,
Appendix, 1.
Stuart says ~
"The Saxons brought along with them into Britain their
'Own customs, language, and civil institutions.
Free in Germany, they renounced not their independence, when they had
'Conquered. Proud from victory, and with their swords in
their hands, would they surrender their liberties to a private
mall 1 W auld temporary leaders, limited in their powers,
and unprovided in resources, ever think to usurp an authority
over warriors, who considered themselves as their equals, were
impatient of control, and attached with devoted zeal to their
privileges?
Or, would they find leisure to form resolutions,
or opportunities to put them in, practice, amidst the tumult
and confusion of those fierce and -bloody wars, which their nations first waged with the Britons.and then engaged in among
thernsel ves ~ Sufficiently tlattered in leading the armies of
their countrymen, the ambition of commanders could as little
suggest such designs, as the liberty of the people conld submit
&0 .thew. The conquerors of Britain retained thelr independDtf
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ence j and this island saw itself again in that free state in
which the Roman arms had discovered it.
"The same firmness of character, and generosity of manners,
which, in general, distinguished the Germans, were possessed
in an eminent degree by the Saxons j and while we endeavor
to unfold their political institutions, we must perpetually tum
our observation to that masterly picture in which the Roman
historian has described these nations.
In the woods of Germany shall we find the principles which directed the state of
land, in the different kingdoms of Europe j and there shall we
find the foundation of those ranks of men, and of those civil
arrangements, which the barbarians everywhere established j
and which the English alone have had the good fortune, or
the spirit, to preserve." - Stuart on the Constitution of England, p. 59-61.
"Kings they (the Germans) respected as the first magistrates of the state j but the authority possessed by them was
narrow and limited." - Ditto, p. 134.
"Did he, (the king,) at any time, relax his activity and
martial ardor, did he employ his abilities to the prejudice of
his nation, or fancy he was superior to the laws j the same
power which raised him to honor, humbled and degraded him.
'I'he customs and councils of his country pointed out to him
his duty j and if he infringed on the former, or disobeyed the
latter, a fierce people set aside his authority.
'" '" '"
"His long hair was the only ornament he affected, and
to be foremost to attack an enemy was his chief distinction.
Engaged in every hazardous expedition, he was a stranger to
repose j and, rivalled by half the heroes of his tribe, he could
obtain little power. Anxious and watchful for the public interest, he felt every moment his dependence, and gave proofs
of his submission,
" He attended the general assembly of his nation, and was
allowed the privilege to harangue it first; but the arts of persuasion, though known and respected by a rude people, were
unequally opposed to the prejudices and passions of men."Ditto, p. 135-6.

" The authority of a Saran monarch was not more considerable. The Saxons submitted not to the arbitrary rule of princes.
They admirtistered an oath to their sovereigns, which bound
them to acknmoledge the laws, and to defend the right. (Jf the
church and people j and if they forgot this obligation, they
forfeited their ojJice. In both countries, a price was affixed
on kings, a fine expiated their murder, as well as that of the
meanest citizen; and the smallest violation of ancient usage,
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or the least step towards tyranny, was always dangerous, and
often fatal to them."-Ditto,
p. 139-40.
"They were not allowed to impose taxes on the kingdom." - Ditto, p. 146.
"Like the German monarchs; they deliberated in the general
assembly of the nation j but their legislative authority was not
muclt respected j and their assent was considered in no better
light than as a form. This, however, was their chief prerogative j and they employed it to acquire an ascendant in the
state. To art and insinuation they turned, as their only resource, and flattered a people whom they could not awe j but
address, and the abilities to persuade, were a weak compensation for the absence of real power.
"They declared war, it is said, and made peace. In both
cases, however, they acted as the instruments of the state, and
put in execution the resolutions which its councils had decreed.
If, indeed, an enemy had invaded the kingdom, and its glory
and its safety were concerned, the great lords took the field at
the call of their sovereign. But had a sovereign declared war
against a neighboring state, without requiring their advice, or
if he meant to revenge by arms an insult offered to him by
a subject, a haughty and independent nobility refused their
assistance. These they considered as the quarrels of the
king, and not of the nation j and in all such emergencies he
could only be assisted by his retainers and dependents."Ditto, p. 147-8.
" Nor must we imagine that the Saxon, any more than the
German monarchs, succeeded each other in a lineal descent.w
or that they disposed of the crown at their pleasure. In both
countries, the free election of the people filled the throne j and
their choice was the only rule by which princes reigned. The
succession, accordingly, of their kings was often broken and
interrupted, and their depositions were frequent and groundless. The will of a prince whom they had long respected,
and the favor they naturally transferred to his descendant,
made them often advance him to the royal dignity j but the
crown of his ancestor he considered as the gift of the people, and
neither expected nor claimed it as a right." - Ditto, p. 151-3.
In Germany II It was the business of the great to command
in war, and in peace they distributed justice. '*' '*' '*'
• "The people, who in evel7 geDeral OODDcUor UI8Dlbl:y oould oppoee and detbroD.
their IOnreigDa, were in liW. dread of their encroaohmentl OD th,ir Uberti .. ; and
klDp, who f'oWid au1IioieD~emplo11DeD~ in keeping poaeNlOD or their CNWDI, would DO'
11kel:y &"-elt the more ImporlaD~ prirlIegu of th,1r iUbjeetl."
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II The'princes in Germany
were earls in England. The great
contended in both countries in the number of their retainers,
and in that splendor and magnificence which are so alluring
to a rude people; and though they joined to set hounds to
regal power, they were often animated against each other
with the fiercest hatred.
To a proud and impatient nobility
it seemed little and unsuiting to give or accept compositions
for the injuries they committed or received; and their vassals
adopting their resentment and passions, war and bloodshed
alone could terminate their quarrels.
What necessarily resulted from their situation in society, was continued as a
privilege j and the great, in both countries, made war, of their
private authority, on their enemies.
The Saxon earls even
carried their arms against their sovereigns; and, surrounded
with retainers, or secure in fortresses and castles, they despised
their resentment, and defied their power.
II The
judges of the people, they presided in both countries
in courts of law.'*' 'I'he particular districts over which they
exerted their authority were marked out in Germany by the
council of the state; and in England their jurisdiction extended over the fiefs and other territories they possessed. All
causes, both civil and criminal, were tried before them j and
they judged, except in cases of the utmost importance, without
appeal.
They were even allowed to grant pardon to criminals, and to correct by their clemency the rigors of justice.
Nor did the sovereign exercise any authority in their lands.
In these his officers formed no courts, and his 10rit was disregarded.
'*' '*' '*'
" They had officers, as well as the king, who collected their
revenues, and added to their greatness; and the inhabitants
of their lands they distinguished by the name of subjects,
" But to attend the general assembly of their nation was the
chief prerogative of the German and Saxon princes j and as
they consulted the interest of their country, and deliberated
concerning matters of state, so in the king's court, of which
also they were members, they assisted to pronounce judgment
in the complaints and appeals which were lodged in it."Ditto, p. 158 to 165.

Henry says:
"Nothing can be more evident than this important truth j
that our Anglo-Saxon kings were not absolute monarchs;
but
• This office wall afterwards committed to sheriffs. But oven while the court was
held by the lord, "the L>rd w<u not judge, but tM Para (pttr8) o,dy." - Gilbert 0lI 1M
CoIUt oj Ezchtt[Utr, 61-2.
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that their powers and prerogatives were limited by the laws
and customs of the country.
Our Saxon ancestors had been
governed by limited monarchs in their native seats on the continent j and there is not the least appearance or probability
that they relinquished their liberties, and submitted to absolute
government ill their new settlements in this island. It is not
to be imagined that men, whose reigning passion was the love
of liberty, would willingly resign it; and their new sovereigns, who had been their fellow-soldiers, had certainly no
power to compel them to such a resignation." -3 Henry's

History of Great Britain, 358.
Mackintosh says:" The Saxon chiefs, who were called
kings, originally acquired power by the same natural causes
which have gradually, and everywhere,
raised a few men
above their fellows. 'I'hey were, doubtless, more experienced,
jnore skilful, more brave, or more beautiful, than those who
followed them.
*" A king was powerful in war by the
lustre of his arms, and the obvious necessity of obedience.
His influence ill peace fluctuated with his personal character.
In the progress of usage his power became more fixed and
more limited.
..
It would be very unreasonable to suppose that the northern Germans who had conquered England,
had so far changed their characteristic habits from the age of
Tacitus, that the victors became slaves, and that their generals
were converted into tyrants." - Mackintosh's Hist. of England, Ck.2. 45 Lardner's Cab. Cyc., 73-4.

*

*

Rapin, in his discourse on the"
English Constitution," says:

Origin and Nature of the

" There are but two things the Saxons did not think proper
to trust their kings with; for being of like passions with other
men, they might very possibly abuse them; namely, the power
of changing the laws enacted by consent of king and people;
and the power of raising taxes at pleasure.
From these two
articles sprung numberless branches concerning the liberty and
property of the subject, which the king cannot touch, without
breaking the constitution, andthey are the distinguishing character of the English monarchy.
The prerogatives of the
crown, and the rights and privileges of the people, flowing
from the two fore-mentioned articles, are the ground of all the
laws that from time to time have been made by unanimous
consent of king and people. The English government consists in the strict union of the king's prerogatives with the
people's liberties.
But when kings arose, as some
there were, that aimed at absolute power, by changing the
old, and making new laws, at pleasure; by imposing illegal

* *
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taxes on the people j this excellent government being, in a
manner, dissolved by these destructive measures, confusion and
civil wars ensued, which some very wrongfully ascribe to the
fickle and restless temper of the English." -Rapin's
Preface
to his H'lStory of England.
Hallam says that among the Saxons, "the royal authority
was weak." -2 Middle Ages, 403But although the king himself had so little authority, that
it cannot be supposed for a moment that his laws were
regarded as imperative by the people, it has nevertheless been
claimed, in modern times, by some who seem determined to
find or make a precedent for the present legislative authority
of parliament, that his laws were authoritative, when assented
to by the Witena-gemote, or assembly of wise men - that is,
the bishops and barons. But this assembly evidently had no
legislative power whatever. The king would occasionally
invite the bishops and barons to meet him for consultation on
public affairs, simply as a council, and not as a legislative
body. Such as saw fit to attend, did so. If they were agreed
upon what ought to be done, the king would pass a law
accordingly, and the barons and bishops would then return
and inform the people orally what laws had been passed, and
use their influence with them to induce them to conform to
the law of the king, and the recommendation of the council.
And the people no doubt were much more likely to accept a
law of the king, if it had been approved by this council, than
if it had not. But it was still only a law of the king, which
they obeyed or disregarded according to their own notions of
expediency. The numbers who usually attended this council were too small to admit of the supposition that they had
any legislative authority whatever, to impose laws upon the
people against their will.
Lingard says:
"It was necessary that the king should obtain the assent of
these (the members of the Witena·gemotes) to all legislative
enactments j because,without their acquiescenceand support, it
'Was impossible to carry them into execution.
To many charters (laws) we have the signatures of the Witan, They seldom exceed thirty in number; they never amount to sixty." I Lingard, 486.
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It is ridiculous to suppose that the assent of such an assembly gave any authority to the laws of the king, or had any
influence in securing obedience to them, otherwise than by
way of persuasion. If this body had had any real legislative
authority, such as is accorded to legislative bodies of the
present day, they would have made themselves at once the
most conspicuous portion of the government, and would have
left behind them abundant evidence of their power, instead of
the evidence simply of their assent to a few laws passed by
the king.
More than this. If this body had had any real legislative
authority, they would have constituted an aristocracy, having,
in conjunction with the king, absolute power over the people.
Assembling voluntarily, merely on the invitation of the king;
deputed by nobody but themselves j representing nobody but
themselves j responsible to nobody but themselves j their legislative authority, if they had had any, would of necessity have
made the government the government of an aristocracy
merely, and the people slaves, of course. And this would
necessarily have been the picture that history would have
given us of the Anglo-Saxon government, and of Anglo-Saxon liberty.

The fact that the people had no representation in this assembly, and the further fact that, through their juries alone, they
nevertheless maintained that noble freedom, the very tradition
of which (after the substance of the thing itself has ceased
to exist) has constituted the greatest pride and glory of the
nation. to this day, prove that this assembly exercised no
authority which juries of the people acknowledged, except at
their own dlscretion.s
• The opinion expresaed in the text, that the Witan had
eorroborated by the following authorities:

DO

legillative a.thorny,

iI

.. From the faet that the nell' law. paued by tbe kiDg and tbe Wltan were laid before
tile shlre-mcte, (county court.) we should be almoet jWltifled In the laferenoe that a
IeOOndaanction 11'88 neoo8SAl'1before they could have the ell'ect of law in that particular
eounty ... -D ....
1aam·' Mttldle .Agel, Se«, 2, B. 2, CII. 1. 67 LMd ... ,', Call. Cye., 63.
The .. ..-.d ,1Zndion" required to give the legiaiatioD or the kiog and Witan the
doct or law, was undoubtedly. I think, /II II 8tft.,tJ tltix8. tile ,aJfdw.. of II jW'y. I
'boll' or no ~ridence wbeleY8r that Ian were ever submitted to popular Tote in tho
eonnty courts, .. thia author Nema to auppoee pOIIIwle. Another mode, IOmet.imel

re-
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There is not a more palpable truth, in the history of the
Anglo-Saxon government, than that stated in the Introduction
to Gilbert's History of the Common Pleas,"" viz., "that the
County and Hundred Courts," (to which should have been
added the other courts in which juries sat, the courts-baron
and court-leet.) "in those times were the real and only Parliaments oj the kingdom." And why were they the real and
only parliaments of the kingdom 1 Solely because, as will
be hereafter shown, the juries in those courts tried causes on
their intrinsic merits, according to their own ideas of justice,
irrespective of the laws agreed upon by kings, priests, and
barons j and whatever principles they uniformly, or perhaps
generally, enforced, and none others, became practically the
law of the land as matter of course.]
Finally, on this point. Conclusive proof that the legislation of the king was of little or no authority, is found in the
fact that the kings enacted so jew laws. If their laws had
been received as authoritative, in the manner that legislative
enactments are at this day, they would have been making
laws continually. Yet the codes of the most celebrated kings
are very small, and were little more than compilations of immemorial cnstoms. The code of Alfred would not fill twelve
sorted to for obtaining the sanotion of the people to the laws of the Witan, W&8,
it .eow, to persuade the people thewelves to swear to obeerve them. Mackintoeh
/lAys:
.. The preambles of the laws (of the Wltan) speak of the infinite number of liegtmen who attended, &8 only applauding the meaeures of the &88embly. But this
applause was neither 80 unimportant to the IUOO888 of the meaaures, nor 80 precisoly
distinguished from a share in legislatiou, &8 thoee who read history with a modem eye
might imagine. It appears that under' Athelstau expedients were resorted to, to
obtain a oonsent to the law from great bodies of the people in their districts, which their
numbers rendered impossible in a national sssemblj', That monarch appears to have
lent oommissioners to hold shirt-gtmolu or oounty meetings, where they proclaimed the
laws made by the king and his counsellors, which, being" acknowledged and sworn to at
these jollc'771o/u (meetings of the people) became, by their &88ent,oompletely binding
on the whole nation."-M4Chinl~k'.
Em. of England, Ck. 2. '5 LaTdn"'. Cab.

Cye., 75.
-Page 31.

t lIaUam /lAYS,.. It lI'U, however, to the county oourt that an English freeman obiefty
looked for the maintenance of his civil rights." - 2 .'lfiddl• .Agu, 392•
.AlJo, "This (the county oourt) was the great constitutional judicature in all queationa of oivil right." -Ditto, 395.
Also, .. The liberties of these Anglo-Saxon thanes were ohlefty 8QCUred, next to their
ewordl and their free spirits, by the in8ltim&ble right of deciding civil and criminal
IlIiti in their own oounty oonrtl." - Ditto, S99.
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pages of the statute book of Massachusetts, and was little or
nothing else than a compilation of the laws of Moses, and the
Saxon customs, evidently collected from considerations of convenience, rather than enacted on the principle of authority.
The code of Edward the Confessor would not fill twenty
pages of the statute book of Massachusetts, and, says Blackstone, "seems to have been no more than a new edition, or
fresh promulgation of Alfred's code, or dome-book, with such
additions and improvements as the experience of a century.
and a half suggested." -1 Blackstone, 66.*
... .Alfred may, in one sense, be called the founder of these laws, (the Saxon,) for
until his time they were an
code, but he expressly II&Ys,• thal I, Alfrtd, col·
lected 1M good laW8 of oW'fo,tj'alhtT. into on. cCHk, and also 1 wrote them down '-which
Is
a decisive fact in the history of our laws well worth noting." -Introduction
to Gilbm',
Hut.,y of tM Com ...... Pleas, p. 2, not ••
Xelham II&Ys,.. Let us consult our own lawyers and historians, and they will tell ttl
• • that Alfred, Edga.r, and Edwa.rd the Confessor, were the great compilen and
ruto,.,.
oC the English Laws." -Kelham',
Prdiminary
DUCOtu'I' to tM LaW8 of Wile
liam tM Conqutror, p. 12. Appendiz to K.lham', Dictionary of tM Norman Language •
.. He (Alfred) also, like another Theodosius, collteted 1M "aria ....... tom. that he found
dispersed in the kingdom, and reduced and digested them into one uniform system, or
'code oC laws, in his eo m-bec, or libc- judicialu (judicial book). This he compiltd for the
use DCthe court baron, hundred and county court, the court-Ieet and sheriff's tonm,
tribunals which he established for tho trial DCaU causes, civil and criminal, in the very
districts wherein the complaints arose." - 4 Blackston., 411.
Alfred himself says, "lIenee I, King Alfred, gathered these together, and commanded many of those to be written down which our forefathers observed - those which
I liked - and those which I did not like, by tho advice of my Witan, I threw aside.
For I durstnot venture to set down in writing over many of my own, since I knew not what
among them would please those that should come after UJl. But thoso whieh I met with
either of the days of me, my kinsman, or oC OlEo,King oC Mercia, or of )Ethelbert,
who was the fin.t of the English who received baptism - those which appeared to me
the justcst - I have hero collected, and abandoned the others. Then I, Alfred, King oC
the West Saxons, showed these to all my Witan, and they then said that they were
all willing to observe them." - Law. of Alfred, tramlated by R. Price, prejiztd to
Maclcintrnh'. H..tory of England, vol. 1. 45 Lardn.,',
Coh. Cyc •
.. King Edward .... projected and begun what his grandson, King Edward the Con.
fessor, afterwards completed, viz., one uniform digest or body of laws to bo observed
throughout the whole kingdom, being probably
more than a r.. :ival of King Alfred',
code, with some improvements suggested by necessity and experience, particularly the
incorporating some of the British, or, rather, Mercian , ... toms, and also mch of tM
Danuh (customs) as were reasonable and approved, into the Wut Suon Lag" which
was still the ground-work oC the whole. And this appeal'll to be the beat IUpported and
roost plausible conjecture, (Cor certainty is not to be expected,) of the me and original
of tbat admirable .,.tern oC maxima and unwritten CUJtomswhloh is now known by the

""writl.,.

n.

6
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The Code of William the Conqueror orrwould fill less tbm
seven pages of the statute book of Massachusetts j and mos.
of the laws contained in it are taken from the laws of the preceding kings, and especially of Edward the Confessor (whose
laws William swore to obsene) j but few of his own beiag
added.
The codes of the other Saxon and Norman kings were, as a
general rule, less voluminous even than these that have been
named j and probably did not exceed them in originality.jThe Norman princes, from William the Conqueror to John, I
think without exception, bound themselves, and, in order to
maintain their thrones, were obliged to bind themselves, to
observe the ancient laws and customs, in other words, the
"ler Ierne," or "common la'NJ" of the kingdom. Even
Magna Carta contains hardly anything other than this same
e: common law," with some new securities for its observance.
Dame or u.•• ,)1""", .. la.., &I e~ncllng ita &Il\hority IlDinnaJly onr all \he re&Im, &Iul
...bioh ia dwbUea or Saxon parentar. II _ , Blac1wtoa., '12 •
.. By the Z- T.".." and Lu &pi 11 \lJlden~
\h. 1&..... of Eiwanl U.e OomellOr.
oonllrmed and enlar~
.. \hey ...ere by WRiiam \he Conq.eror; &nd tbia OolllUtIltiOD
or Code of La.... Is ...b&t enll to tbia day &r8 called' TM Com""", Law of tAt LaM."r
-IIIIrodIlCliors. to Gilbm'. Himry of 1M C_
PI_, p. 22, ROt ••
• Yot the eonqueror DC the English people. (&I ~he friends or liber~l maiDtain,) bu'
ouly of Harold \he IlIvper.- 8.. Hale'. H-JI of the c.",..,.",. Law. ch. &.
f For &Il tbe .. codes 188 Wnkin.' Laws or the AngJo-Sa.mnll•
.. Being NgIl1atio1li &dap~ to eldatlng ioItUll&na" \he Anglo-Su:on .tatute. ,.r.
C'lnoUea.nd tecbnical. &1luding to the 1&... wbich ...... then living anll in vigor, re\her
than deftning it.. The aame oleusel &nd ch&p\en &Ie often repeated. ...ord for word. in
the .tatlltel of IIlb.equellt kings, .bowing Uur.t8n&WDellUwlUch bear \he "ppearanoe
of DOn1ty &r8 merel] dec1an.tory. Conieq.en~y the &ppeaa.DCeof ,.lew, _mingly
~r the Am U1ne.1s by no means to Joe oonlWared ... & proof th,.t \he maUer ...blcb it
oont&iDlIl new; nor 0&Il ...e ka.oe tbe progJ'U1 of the AngJo..SuollwtitutloDi with any
clegree of oerWntl, br following the datel of th. aWutes in ...bioh we find them flntl
Doticed. All &fgwnenu follllded on the &ppar8ll\ obronolol!1 or tbe nbjlotl inelllded
in the laws, are liable to greet ra11eoiea. Fllrlbermore, .. oonaiderr.ble portioll oC tbe
Anglo-SuOlllew
nenr reoorded in writlnlt. There 0&Il be no dollht blat that the
rulel or inheritance ere .... 11 eaabliabed a.nd defln.ed; yet .... have not a Bingle law.
&nd baldly &lingle docwnellt from ...hich the 00\11'18 of the delO8nt oC lend 0&Il be in.
fer! eel. • • Poeitive prooC C&Ilnotbe obtained oC \he OOIl1Dl8Jlcement
oC anr in.mtation, beo&IlIe the flnt written le ... reletlng to it may poAIibll be merely oonflrm&to!yorclec1eratory; Deither 0&11 the 1l01l-enatence oC &IIyinltitlltion be inferred from the allRnOlt or direct evidence. Written l&wIwere modifted &nd oontzolled br OIldoml or
...blch no Va.ce 0&Il be dIaoovered, anW &l\er \he lapee or centuries, &1\hougb \hoas
uaget III1Ut have been ill oonaCantvigor dlXiDg the long interva.l of 1UeDoe." -1
PalFa",'.
ad Procr- of .1..
68·i.

RU.

E,.,,..~ eo-wa.
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How is this abstinence from legislation, on the part of the
ancient kings, to be accounted ror, except on the supposition.
that the people would accept, and juries enforce, few or no
new laws enacted by their kings1 Plainly it can be acoou n ted
for ill no other way.
In fact, all hisk)ry informs us that
ancieotly the attempts of the kings to introouoe or establish
new laws, met with determined resistance from the people,
and generally resulted in failure.
"Nolu'IIUU Leges .Angli<e
mutari," (we wiU that the laws ef England be not changed,)
was a determined principle with the Anglo-Saxons,
{rom
which they seldom departed, up to the time of Magna Car~
and Iadeed until long af&er.-

SECTION

Tn.

U.

Anc:iext CofMlOn Law Jtcriu
~ce.

.wef1e

mere Cbum

of

But it is in the administration of justice, or of law, that the
'freedom or subjection of a people is tested. If this administration be in accordance with the arbitrary will of the Jegis1atorthat is, if his will, as it appears in his statutes, be the highest
rule of decision known to the judicial tribultals, - the government IS a despotism, and the people are slaves.
If, on the
other hand, the rule of decision be those principles of natural
equity and justice, which constitute, or at least are embodied
in, the general conscience of mankind, the people uo free ill
just 80 rar as that conscience is enligbtened.
That the authority of the king was of little weight with the
judicial /rib_au, must necessarily be inferred {rom the fact
already stated, that hw authority over the people was but
weak.
If tbe authority of his laws bad been paramount ill
the judicial tribunals, it would have been paramount with the
people; if course; because they would have had no alternative

_8 ..

• BapIn -11."

'"

the A..n~

tAo 0-.._

-h¢rI""'"

pnotbed In England an, 1« the JIIOI$ peri, the
with &hem from CHrmaD)'." -RtIpa'. ~
tf ......Aa,w..8--. YOI. So os. Bd .. P. lS8. a.. KiAam'. m.-

1'110

oaatoma
~

DOW'
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but submission.
The fact, then, that his laws were not anthoritative with the people, is proof that they were not authoritative with the trihunalsin other words, that they were not,
as matter of course, enforced by the tribunals.
But we have additional evidence that, up to the time of
Magna Carta, the laws of the king were not binding upon the
judicial tribunals;
and if they were not binding before that
time, they certainly were not afterwards, as has already been
shown from Magna Carta itself. It is manifest from all the
accounts we have of the courts in which juries sat, prior toMagna Carta, such as the court-baron, the hundred court, the
court-leer, and the county court, that they were mere courts of
eonscience, and that the juries were the jlldges, deciding causes
occtffding to their own notions of equity, and not according to
any laws of the king, unless they thought them just.
These courts, it must be considered, were very numerous,
and held very frequent sessions. There were probably seven,
eight, or nine hundred courts a month, in the kingdom j the object belng, as Blackstone says, "to bring justice 'home to every
man'$ door;" (3 Blacks((me, 30.) The number of the count'!!
courts, of course, corresponded to the number I!lf ceunries, {36.)
The court-teet was the criminal court for a district less than a.
county.
The hundred court was the court for one of those
districts anciently called a hundred, because, at the time of
their first organization for judicial purposes, they comprised
(as is supposed) but a hundred families.s
The court-baron
was the court for a single manor, and there was a court for
every manor in the kingdom.
All these courts were holden
as often as once in three or five weeks j the county court once
a month.
'I'he king's judges were present at none of these
courts; the only officers in attendance being sheriffs, bailiffs,
and stewards, merely ministerial, and nat judicial, officers;
doubtless incompetent, and, if not incompetent, untrustworthy,
for giving the juries any reliable information in matters of
law, beyond what was already known to the jurors themselves.
• lJall&m says, II The county or 6usse% contains sixty-five (. hundredl! '); that ot
DoneHorty.three;
while Yorkshire has only twenty-aix I and Lancashire but six..'2 .Middle .Alt., 391.
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And y-et these were the courts, in which was done all the
judicial business, both civil and criminal, of the nation, except
appeals, and some of the more important and difficult cases.*
It is plain that the juries, in these courts, must, of necessity,
have been the sale judges of all matters of law whatsoever j
because there was no one present, but 'sheriffs, bailiffs, and
stewards, to give them any instructions j and surely it will 110t
be pretended that the jurors were bound to take their law from
such sources as these.
In the second place, it is manifest that the principles of law,
by which the juries determined causes, were, as a general
rule, nothing else than their own ideas of natural equity, ami
not any laws of the kiflg; because but few la WB were enacted,
and many of those were not written, but only agreed upon in
couneil.f Of those that were written, few copies only were
made, (printing being then unknown,) and not enough to
supply all, or any considerable number, of these numerous
COllTtS.
Beside and beyond all this, few or none of the jurors
could have read the laws, if they had been written j because
few or none of the common people could, at that time, read.
Not only were the common people unable to read their own
language, but, at the time of Magna Carta, the laws were
written in Latin, a language that 'Couldbe read by few persons
except the priests, who were also the lawyers of the nation.
Mackintosh says, "the first act of the House of Commons
composed and r-ecordedin the English tongue," was in 1415,
two centuries after Magna Carta.t Up to this time, and for
some Seventy years later, the laws were generally written
• Excepting &180 m&tters pert&inillg to the collection of the revenue, which were determined in the mg's
court of exchequer.
lIut even in thla court it was the law" tMt
__
bt a"""ced bvt by 1tU PO"'" n - M'UTOr' oj J...,icu, '9.

t ..For

the English laws, altht"'gh

tIOt

tDritlm., m&y, aa it Roald seem, aDd

<OUt &I1Y a.beurdity. be termed I.......
(since

that

1ritb-

this itself is law-that

which pleuel the
prince h.... the force of law,) I mea.n those lam which it Ia evident were promulgate(
by the advice of the nobles &Ad the authority ot the prince, concerning doubt. to be
~ttled in their ,,"emhly.
For it from the mere WlLIltof writing ouly, they should not
be conllidered laws, then, unquestion&bly, writing 'Would seem to confer more authority
upon laWl thelll8elves, tba.n either the equity ot tlte pel'lODl coustituting, or the reuoa
d those traming them." - Glanville', Prifact, p, 38. (Glanville was ohiet jUltioe ot
Beary n., 1180.) 2 TImt.,.'" Hutqry oJlAt AlIglo-SGZOIU, 280.
~ MaokJntoab.'. Bhtol'1 of England, ch. S. lArdnet'. Qabinet CyclOJllledla, 266.

6·
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either in Latin or French j both languages incapable of being
read by the common people, as well Normans as Saxons j and
one of them, the Latin, not only incapable of being read
by them, but of being even understood when it was heard
by them.
To suppose that the people were bound to obey, and juries
to enforce, laws, many of which were unwritten, none of
which they could read, and the larger part of which (those
written in Latin) they could not translate, or understand when
they heard them read, is equivalent to supposing the nation
sunk in the most degrading slavery, instead of enjoying a
liberty of their own choosing.
Their knowledge of the laws passed by the king was, of
course, derived only from oral information j and "the good
laws," as some of them were called, in contradistinction to
others - those which the people at large esteemed to be good
laws-were
doubtless enforced by the juries, and the others,
as .a general thing, disregarded.e
That such was the nature of judicial proceedings, and of
the power of juries, up to the time of Magna Carta, is further
shown by the foIlowing authorities.
II The sheriffe and bailiffs caused 'the free tenants of their
baiIiwics to meet at their counties and hundreds j at which
justice was Sf) done, that every one so judged his neiglJNJr by
such judgment as a man could not euewhere receive in the like
casu, until such times as the customs of the realm were put
in writing, and certainly published.
" And although a freeman commonly was not to serve (as a
juror or judge) without his assent, nevertheless it was assented
unto that free tenants should meet together in the counties
and hundreds, and lords courts, if they were not speciaIly
exempted to do such suits, and there judged their neighbors."
- Mirror of Justices, p. 7, S.

• Ie \he lion of the king were received .. &uthoritetlve by the jurieB, wh&t OCC8Iion

11''' there for biB &ppointlng 8peCia.loommissioners for the tria.l of offences, without the

intervention of &jury, &B he frequently did, in m&nifeat &nd acknowledged viol&tlon or
Magna Cc.rt&, &nd "the )&11'or the Isad 1 " TheBe &ppointmenta were undoubtedly
made for no other reuon th&n tb&t the juries were not sullioienUy Bu!Jeervient, bu~
judged e.ooording to their own notlonB of right, instead of the will or the king - whether
the l&tter were expreBBedin bialt&tUtel, or by his Judge ••
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Gilbert, in his treatise on the Constitution of England, says:
"In the county courts, if the debt was above forty shillings,
there issued ajusticies (a commission) to the sheriff to enable
him to hold such a plea, uihere the suitors (jllrol's) are judges
of the law and fact." ~C"
o/c., 456.

Gilbert's Cases in Law and Equity,

All the ancient writs, given in Glanville, for summoning
jurors, indicate that the jurors judged of everything, on their
consciences only. The writs are in this form:
"Summon twelve free and legal men (or sometimes twelve
knights) to be in court, prepared upon their oaths to declare
whether A or B have the greater right to the land (or other
thing) ill question."
See Writs in Beames' Glanville, p.54

to 70, and 233-306 to 332.
Crabbe, speaking of the time of Henry 1., (1100 to 1135,)
recognizes the fact that the jurors were the judges. He says:
"By one law, everyone was to be tried by his peers, who
were of the same neighborhood as himself. '" '" By another
law, thejudges,for
so thejury were called, were to be chosen
,by the party impleaded, after the manner of the Danish nembas ,0 by which, probably, is to be understood that the defendant had the liberty of taking exceptions to, or challenging the
jury, as it was afterwards called." - Crabbe's History of the
English Law, p. 55.
Reeve says:
"The great court for civil business was the county court ,0
held once every four weeks. Here the sheriff presided j but
the sui/ors of the court, as they were called, that is, the freemen
or landholders of the county, were the judges,o and the sheriff
was to execute the judgment. '" '" '"
"The hundred court was held before some bailiff j the lee:
before the lord of the manor's steward. t '" '"

" Out of the county court was derived an inferior court of
This was held from
three weeks to three weeks, and was in every respect like the
county court ,oil (that is, the jurors were judges in it j) "only
the lord to whom this franchise was granted, or his steward,

civil jurisdiction, called the court-baron.

t Of ooune, Mr. Reeve meaDI ~ be UIldentood that, in the hundred 00Ilrl, anel ooqdleet, the jvror. _. the jvdg .. ," he declare. them ~ han been in the OOQDl1ooan ;
ot.h.nriIe the .. be.UIlr" or .. ateward" JIlllA han been~.

The Online Library of Liberty <oll.libertyfund.org>

Page 67

68

TRIAL BY JURY.

presided
English

instead of the sherijJ." -1 Reeve's
Law, p. 7.

History of the

Chief Baron Gilbert says:
" Besides the tenants of the king, which held per baroniam,
(by the right of a baron,) and did suit and service (served as
judges) at his own court; and the burghers and tenants in
ancient demesne, that did suit and service (served as jurors
or judges) in their own court in person, and in the king's by
proxy, there was also a set of freeholders, that did suit and
service (served as jurors) at the county court. 'These were
such as anciently held of the lord of the county, and by the
escheats of earldoms had fallen to the king; or such as were
granted out by service to hold of the Icing, but with particular
reservation to do suit and service (serve as jurors] before the
kiug's bailiff; because it toas necessary the sheriff, or bailiff of
the king, should have suitors (jurors) at the cOUllty court, that
tlte business might he despatched.
These suitors are the pares
(peers) of the county court, and indeed the judges of it j as the
pares (peers) were the judges in every court-baron j and therefore the king's bailiff having a court before him, there must
be pares or judges, for the slteriff himself is not a judge j and
though the style of the court is Curia prima Comitatus E. C.
Milit.' vicecomi Comitat' prad' Tent' apud E., &C. (First
Court of the county, E. C. knight, sheriff of the aforesaid
county, held at B., &c.) j by which it appears that the court
was the sheriff's; yet, by the old feudal constitutions, the lord
was not judge, hut the pares (peers) only j so that, even in a
justicie.s, which was a commission to the sheriff to hold plea
of more than was allowed by the natural jurisdiction of a
county court, the pares (peers,jurors)
only were judges, and
not the sheriff j because it was to hold plea in the same manner
as they used to do in that (the lord's) court." - Gilbert on the
Court of Exchequer, ch. 5, p. 61-2.

"It is a distinguishing feature of the feudal system, to make
civil jurisdiction necessarily, and criminal jurisdiction ordinarily, coextensive with tenure j and accordingly there is inseparably incident to every manor a court-baron (curia baronum),
being a court in which the freeholders of the manor are the sole
judges, but in which the lord, by himself, or more commonly by
his steward, presides." - Political Dictionary, word Manor.
The same work, speaking of the county court, says: "The
judges were the freeholders who did suit to the court."
See
word Courts.
II

In the case of freeholders attending

The Online Library of Liberty <oll.libertyfund.org>

as suitors, the county

Page 68

ANCIENT

COMIIIO:'i

LAW

JURIES

COURTS

OF

CONSCIENCE.

69

court or court-baron, (as in the case of the ancient tenants per
baroniam attending Parliament,) the suitors are the judges of
the court, botk for law and for fact, and the sheriff or the under
sheriff in the county court, and the lord or his steward in the
court-baron, are only presiding officers, with no judicial autlwrity." - Political Dictionary, word Suit.
"COURT, (curtis, curia aula) j the space enclosed by the walls
of a feudal residence, in which the followers of a lord used to
assemble in the middle ages, to administer justice, and decide
respecting affairs of common interest, &C. It was next used
for those who stood in immediate connexion with the lord and
master, the pares curial, (peers of the court.) the limited portion
of the general assembly, to which was entrusted the pronouncing of judgment," &c.-Encyclopedia Americana, word Court.
"Ill court-barons

or county

courts

judge, but the pares (pecrs, jurors)

the steward was not
i nor was

the speaker
in the House of Lords judge, but the barons only." - Gilbert
on the Court of Exchequer, ch, 3, p. 42.
Crabbe, speaking of the Saxon times, says: .

liThe sheriff presided at the hundred court, 'IIi '*' and sometimes sat in the place of the alderman (earl) in the county

court." -

Crabbe, 23.

The sheriff afterwards became the sole presiding officer of
the county court.
Sir Thomas Smith, Secretary of State to Queen Elizabeth,
writing more than three hundred years after Magna Carta, in
describing the difference between the Civil Law and the English Law, says:

"Judf::r; is of us called Judge, but our fashion is so divers,
that they which give the deadly stroke, and either condemn
or acquit the man for guilty or not guilty, are not calledjudges,
but the twelve men. And the same order as well in civil matters and pecuniary, as in matters criminal." - Smith's Commonueauh. of England, ch. 9, p. 53, Edition of 1621.
Court-Lees.
" That the leet is the most ancient court in the
land for criminal matters, (the court-baron being of no less
antiquity in civil,) has been pronounced by the highest legal

authority.
'*' '*' Lord Mansfield states that this court was
coeval with the establishment of the Saxons here, and its
activity marked very visibly both among the Saxons and
Danes. 1 '*' '*' The leet is a court of record for the cognizance of criminal matters, or pleas of the crown j and neces_sarily belongs to the king j though a subject, usually the lord
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of the manor, may be, and is, entitled to the profits, consisting
of the essoign pence, fines, and amerciaments.
" It is held before the steward, or was, in ancient times, before
the bailiff, of the lord." - Tomlin's Law Diet., word CourtLeet.

Of course the jury were the judges in this court, where only
a "steward" or " bailiff" of a manor presided.
U No cause of consequence was
determined without the
king's writ j for even in the county courts, of the debts, which
were above forty shillings, there issued a Justicies (commission)
to the sheriff, to enable him to hold such plea, where the suitors
are judges of the law and fact." - Gilbert's History of the
C01'MnQn Pleas, Introduction, p. 19.
"'I'his position" (that" the matter of law was decided by
the King's Justices, but the matter of fact by thepares")
"is

wholly illcompatible with the common law, for the Jurata
(jury) were the sale judges both of the law and the fact."Gilberts History of the Common Pleas, p. 70, note.

We come now to the challenge; and of old the suitors in
could not be challenged j nor by the
feudal law could the pares be even challenged, Pares qui
ordinariam jurisdiction em habent recusari non possunt ; (the
peers who have ordinarYJ'urisdiction cannot be rejected;) "but
those suitors who are ju ges of the court, could not be challenged j and the reason is, that there are several qualifications
required by the writ, viz., that they be liberos et legales homines de vinci1Zeto (free and legal men of the neighborhood) of
the place laid in the declaration," &c., &c. - Ditto, p. 93.
U

court, who were judges,

U Ad
questionem juris non respondent Juratores;" (To the
question of law the jurors do not answer.) "The Annotist
says, tbat this is indeed a maxim in the CIvil-Law Jurisprudence, but it does not bind an English jury, for by the common

law of the land the jury are judges as well of the matter of
laso, as of the fact, with this difference only, that the (a Saxon

word) or judge on the bench is to give them no assistance ill
determining the matter of fact, but if they have any doubt
among themselves relating to matter of law, they may then
request him to explain it to them, which when he hath done,
and they are thus become well informed, they, and they only,
become competent judges of the matter of law. And this is
the province of the judge on the bench, namely, to show, or
teach the law, but not to take upon him the trial of the delinquent, either in matter of fact or in matter of law." (Here
various Saxon la ws are quoted.) " In neither of these funda-
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mental laws is there the least word, hint, or idea, that· the earl
or alderman (that is to say, the Prepositus (presiding officer)
of the court, which is tantamount to thejudge rm the bench) is
to take upon him to judge the delinquent in any sense whatever, the sole purport of his office is to teach the secular or
worldly law." - Ditto, p. 57, note.
"The administration of justice was carefully provided for;
it was not the caprice of their lord, but the sentence of their
peers, that they obeyed. Each was the judge of his equals,
and each by his equals was judged." - Introd. to Gilbert on
Tenures, p. 12.
Hallam says: "A respectable class of free socagers, having, in general, full rights of alienating their lands, and holding them probably at a small certain rent from the lord of the
manor, frequently occur in Domes-day Book. '*' >If They
undoubtedly were suitors to the court-baron of the lord, to
whose soc, or right of justice, they belonged. They were consequently judges in civil causes, determined before the manorial
tribunal." - 2 Middle Ages, 481.
Stephens adopts as correct the following quotations from
Blackstone:
"The Court-Baron is a court incident to every manor in the
kingdom, to be holden by the steward within the said manor."
'*' '*' It" is a court of common law, and it is the court before
the freeholders who otee suit and service to the manor," (are
bonnd to serve as jurors in the courts of the manor,) "the
steward being rather the registrar than thejudge. '*' '*' The
freeholders' court was composed of the lord's tenants, who
were the pares (equals) of each other, and were bound by
their fendal tenure to assist their lord in the dispensation of
domestic justice. This was formerly held every three weeks j
and its most important business was to determine, by writ of
right, all controversies relating to the right of lands within tke
manor." - 3 Stephens' Commentaries, 392-3. 3 Blackstone,
32-3.
" A Hundred Court is only a larger court-baron, being held
for all the inhabitants of a particular hundred, instead of a
manor- The free sultors (jurors) are here also the judges,
and the steward the register." - 3 Stephens, 394. 3 Blackstone, 33.
II The County Court is a court incident to the jurisdiction
of the sheriff. '*' '*' The freeholders of the county are the
real judges in this court, and the sheriff is the ministerial
, officer." - 3 Step/tens, 395-6. 3 Blackstone, 35-6.
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Blackstone describes these courts, as courts II wherein injuries were redressed in an easy and expeditious manner, by the
suffrage of neighbors and friends." - 3 Blackstone, 30.
"'Vhen we read of a certain number of freemen chosen by
the parties to decide in a dispute - aU bound by oath to vote in
foro conscientla - and that their decision, not the will of the
judge presiding, ended the suit, we at once perceive that a
great improvement has been made in the old form of compurgation - an improvement which impartial observation can
have no hesitation to pronounce as identical in its main features with the trial by jury." - Dunham's Middle Ages, Sec.
2, B. 2, Oh. 1. 57 Lardner's Cab. eye., 60.
"The bishop and the earl, or, in his absence, the gerefa,
(sheriff,) and sometimes both the earl and the gerefa, presided
at the schyre-mote (county court); the gerefa (sheriff) usually
alone presided at the mote (meeting or court) of the hundred.
In the cities and towns which were not within any peculiar
jurisdiction, there was held, at regular stated intervals, a
burgh mote, (borough court.) for the administration of justice,
at which a gerefa, or a magistrate appointed by the king, presided." - Spences Origin of the Laws and Political Institutions of }}lodern Europe, p. 444.
"The right of the plaintiff and defendant, and of the prosecutor and criminal, to challenge the judices, (judges,) or
assessors.v appointed to tN) the cause in civil matters, and to
decide upon the guilt or innocence of the accused in criminal
matters, is recognized in the treatise called the Laws of Henry
the First j but I cannot discover, from the Anglo-Saxon laws
or histories, that before the Oonquest the parties had any general right of challenge j indeed, had such right existed, the
injunctions to all IJersons standing in the situation of judges
Uurors) to do right according to their conscience, would
scarcely have been so frequently and anxiously repeated." Spence, 456.
Hale says:
"The administration of the common justice of the kingdom
seems to be wholly dispensed in the county courts, hundred
courts, and courts-baron j except some of the greater crimes
reformed by the laws of King Henry I., and that part thereof
which was sometimes taken up by the Justitiarius Anglia: •
• The jurors were sometimes called" assessors,"

beC&U80

they assessed, or determined

the amount of fines and amercements to be imposed.
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This doubtless bred great inconvenience, uncertainty, and
variety in the laws, viz. ~
" First, by the ignorance of thejudges, which were the freeholders of the county. "'" "'"
"Thirdly, a third inconvenience was, that all the business of
any moment was carried by parties and factions. For the
freeholders being generally the judges, and conversing one
among another, and being as it toere the chief judges, not
only of the fact, but of the law j every man that had a suit
there, sped according as he could make parties." -1 Hale's
History of the Common Law, p, 246.
"In all these tribunals," (county court, hundred court,
&c.,) "the judges were the free tenants, owing suit to the
court, and afterwards called its peers." -1 Lingard's History
of England, 488.
Henry calls the twelve jurors" assessors," and says:
" These assessors, who were in reality judges, took a solemn
oath, that they would faithfully discharge the duties of their
office, and not suffer an innocent man to be condemned, nor
any' guilty person to be acquitted." - 3 Henry's History of
Great Britain, 346.
Tyrrell says:
"Alfred cantoned his kingdom, first into Trihings and
Lathes, as they are still called in Kent and other places, consisting of three or four Hundreds; in which, the freeholders
being judges, such causes were brought as could 1I0t be
determined in the Hundred court." - Tyrrell's Introduction
to the History of England, p. 80.
Of the Hundred Court he says:
"In this court anciently, one of the principal inhabitants,
called the alderman, together with the barons of the Hundred '*' -id est thefreeholders - was judge." - Ditto, p. 90.
Also he says:
"By a law of Edward the Elder, 'Every sheriff shall con... The-barons of the Hundred" 1I'erethe freehulders. Hallam anys: .. The word
6aro, origin&lly me&ning only a man, 11'&8 of very large aignl1lcnnce, ILIldid not unfreqnently applied to common freeholders, as In the phrase COVTt-baTon." - 3 Middle
.Agu, 1t-15.
Blach/one
says: .. The COVTt-banm • • II a oonrt of oommon law, Bnd U II the
-n of the barona, by which na.me the freeholders were sometimes ancientl, called ;
for that i~is held befOl'll the freeholders who owe 11Ii~ and Jervioe to the manor," _

S~"S3.

1
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vene the people once a month, and do equal right to aIr,
putting an end to controversies at times appointed.'" -Ditto,

p.86.
"A statute, emphatically termed the' Grand Assize,' enabled
the defendant, if he thought proper, to abide by the testimony
(If the twelve good and lawful knights, chosen by four others
of the vicinage, alld 1ch08eoaths gave a .final decision to the
contested claim." -1 Palgraves Rise and Progress of the
English Commonwealth, 261.
" From the moment when the crown became accustomed to
the+Inquest,'
a restraint was imposed upon every branch of
the prerogative.
The king could never be informed of his.
,·igh!s, hut through the medium of the people. Every I extent.'.
by which he claimed the profits and advantages resulting from
the casualties of tenure, every process by which he repressed
the usurpations of the baronage, depended upon the I good
men and trne' who were impanelled to I pass' between the
subject and the sovereign j and the thunder of the Exchequer
at Westminster might be silenced by the honesty, the firmness,
or the obstinacy, of one sturdy knight or yeoman in the distan t shire.
Taxation was controlled in the same manner by the voice
of those who were most liable to oppression. '*' '*' A jury was
impanelled to adjudge the proportion due to the sovereign;
and this course was not essentially varied, even after the right
of granting aids to the crown was fully acknowledged to be
vested in the parliament of the realm.
The people taxed
themselves; and the collection of the grants was checked and
controlled, and, perhaps, in many instances evaded, by these
Tirtunl representatives
of the community.
The principle of the jury was, therefore, not confined to its
mere application as a mode of trying contested facts, whether
in civil or criminal cases j and, both in its form and in its consequences, it had a very material influence upon the general
constitution of the realm. '*' '*' 'I'he main-spring of the
machinery of remedial justice existed in the franchise of the
lower and lowest orders of the political hierarchy.
Without
the suffrage of the yeoman, the burgess, and the churl, the
sovereign could not exercise the most important and most
essential function of royalty;
from them he received the
power of life and death; he could not wield the sword of justice until the humblest of his subjects placed the weapon in
his hand." -1 Pal grave's Rise and Progress of the Eng-

lish ConStitUi'K1n274-1.
1
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of the county is no oourt of record,.
thereoJ."-4
Inst., 266.

and the suisors are thejudges

Also, II The court of the Hundred is no court of record, and
lhe suitors be thereof judges."4 In:st., 267.
Also, II The court-baron is a. court incident to every manor,
and is not of record, and the suitors be thereof judges." - 4
Inst., 268.
Also, II The court of ancient demesne is in the nature of a
court-baron, wherein the suitors arejuriges, and is no court of
l"ecord."-4Inst.,
269.
l\fillar says, U Some authors have thought that jurymen
were originally cempurgators, called by a defendant to swear
that they believed him innocent of the facts with which he
was charged.
. . But
compurgators
were merely
witnesses j jurymellwere, in reality, judges.
The former were
called to confirm the oath of the party by swearing, according
to their belief, that he had told the truth, (in his oath of purgation j) the latter mere appointed to trg, by soitnesses, and by all
other means of proof, whether he was innocent or grvi1ty. •
• Juries were accustomed to ascertain the truth of facts, hy
the defendant's oath of purgation, together with that of his
,compnrgators.
. . Both of them (jurymen aud compurgators) were obliged to swear that they would tell the truth.
.
• According to the simple idea of our forefathers, gnilt or
innocence was regarded as a mere matter of fact j and it was
thought that no man, who knew the real circumstances of a
case, could be at a. loss to determine whether the culprit ought
to be condemned or acquitted."-l
Millar's Hut. View of
Eng. Gov., ch. 12, p. 332-4.
Also, "'l'he same form of procedure, which took place ill
the administration of justice among the vassals of a barony,
was gradually extended to the courts held in the trading towns."
- Same, p. 335.
Also, II The same regulations, concerning the distribution of
justice by the intervention of juries,
. . were introduced.
into the baron courts of the king, as into those of the nobility,
or such of his subjects.as retained their allodial property."Same, p. 337.
Also, "This tribunal"
(the aula. regis,
afterwards divided into the courts of King's

or kiug's court,
Belich, Common

-----------------------------------------------------------------

• The &neient jury COUN kept 110 zceords, because thoso who composed the courts
<could neither make nor read records. Their docil!ian.swere preserved by the memoriM
.of the jurors JLlld other perMll8 present.

The Online Library of Liberty <oll.libertyfund.org>

Page 75

76

TRIAL BY JURY.

Pleas, and Exchequer)
"was properly the ordinary baron.
court of the king j and, being ill the same circumstances with
the baron courts of the nobility, it Was under the same necessity of trying causes by the intervention of a jury." - Same,
vol, 2, p. 292.
_
Speaking of the times of Edward the First, <1272 to 1307,)
:Millar says:
II What
is called the petty jury was therefore introduced
into these tribunals, (the King's Bench, the Common Pleas,
and the Exchequer,)
as well as into their auxiliary courts
employed to distribute justice in the circuits j and was thus
rendered essentially necessary in determining causes of every
sort, whether ci vii, criminal, or fiscal." - Same, TOI. 2, p. 293-4,
Also, II That this form of trial <by jnry) obtained universally in all the feudal governments, as well as in that of England, there can be no reason to doubt. In France, in Germany, and ill other European countries, where we have any
accounts of the constitution and procedure of the feudal courts,
it appears that lawsuits of every sort concerning the freemen or vassals of a barony, were determined by the pares
curia (peers of the court;) and that the judge took little more
upon him than to regulate the method of proceeding, or to
declare tlte verdict of thejury." - Same, vol. 1, ch. 12, p. 329.
Also, "Among the Gothic nations of modern Europe, the
custom of deciding lawsuits by a jury seems to have prevailed
universally j first ill the allodial courts of the county, or of the
hundred, and afterwards in the baron-courts of every feudal
superior." -c-Same. vol. 2, P: 296.
Pal grave says that in Germany" The Graff (gerefa, sheriff)
placed himself in the seat of judgment, and gave the charge
to tho assembled free Echevins, warning them to pronounce
judgment according to right and justice." - 2 Palgrave, 147.
Also, that, in Germany, "The Eehevins were composed of
the villanage, somewhat obscured ill their functions by the
learning of the grave civilian who was associated to them, and
somewhat limited by the encroachments of modern feudality ;
hut they wero still sllbstantially the judges of the caurt:">«
Same, 148.
Pal grave also says, II Scotland, in like manner, had the laws
of Burlaw, or Birlaw, which were made and determined by
the neighbors, elected by common consent, in the Bnrlaw or
Birlaw courts, wherein knowledge was taken of complaints
between neighbor and neighbor, 1clticiL men, so chosen, were
judges and arbitrators, and called Birla w men." -1 Pal-

prave's Rise, &c., p. 80.
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But, in order to understand the common law trial by jury,
as it existed prior to Magna. Carta, and as it was guaranteed
by that instrument, it is perhaps indispensable to understand
more fully the nature of the courts ill which juries sat, and
the extent of the powers exercised by juries in those courts.
I therefore give in a note extended extracts, on these points,
from Stuart on the Constitution of England, and from Blackstone's Cornmentaries.e
• Stuart
II

says ~

The courts,

which 1ftlre modelled

or civU arn.ngemeuts,

of the people;

independence

and having

followed

preserred the

In GermallY,

the Saxons into England,

and con-

their importance, they supported the envied liberty we boast of. • •
a chieftain led out his retainers to the iield, and governed them during war;

tinning
"As

80

in peace he summoned them together, and exerted & civil jurisdiction.
lie was at
'Once their captaln and their judge.
They constituted
his eourt; and having inquired
with him into the guilt of those <Jf their order wbom justice had accused, they assisted
~im to enforce his decrees.
II

This

court

which conquest
ance.
II

"

(the

court-baeon)

Introduced

called

but

the Innovation

somewhat

Ha appear-

I!imilar jurisdiction

to his halt,

of debt, and of trespass

to a oertain

in Germany,

with the chieftain

with the German

•

1I"hich were committed

and with his followers, who.ot with"hi".

of his territory;
In &11 matters

authority

Engla.lld;

forth his attendants

into the breecbes of custom, and of justice,

precincts
mined

into

of the Umes altered

..

The head 01' lord of the manor

inquired.

imported

11'&8

Into the whion

a.t

amount.

and his tenants

•

lie

within

the

judgu, he deterlIe posseesed a
enjoyed

an equal

retainers.

II But
a mode of a.dministmtion which intrusted so much power to the grca.t could not
long be exercis';yj without blame or injustice.
The German, guided by the candor of

bis mind, and entering
.t

into all his engagements

first, that the chieftain

with tho greatest

to whom he submitted

his disputes

ardor, perceived

might

not,

be swayed, In the

judgments
he pronounced, by partiality,
prejudice, or intercst ] and that tho Influence
he maintained with his followers 11'&8 too strong to be restrained by justlce,
Experi-

enee Instructed
lord;
II

a certain
They

Lim of bis error;

he acknowledged

and tho court of the Hundred was erected.
This establishment
WiU! formed both In Germany
division,

who extended

bound themselves

under

their

Jurisdiction

... pena.lty

to assemble

the necessity
and Eugland,
over

tho

at stated

of appealing

froUl his

by the inhabitants

territory
times;

of

they occupied ••

and hating tltcltd

.flu wut.1 to preside Of,tr them, Ihty judged, not o.. ly all civil and criminal mauas, but of
those also which regarded religion and the priesthood.
'Vested in the people was extensive;
they wore able
attended Ibis court in arms.
II As
the ocmmnnication,
however,
oommunity
odisputes

'began
arose

and intercourse,

to be wider, and more general,

among

the

members

of different

all

The Judlcia.l power thus inpreserve thc'.r rights, and

to

of the Individuals
their

hundreds,

dealings

of a German

enlarged,

the insufficienoy

and ...
of these

• "It was the freemen In Germany, and the possessors of land In EngL'Uld, who wore ,Ul/.TI
(Jurors) In the hundred court. These ranks of men were tbe lame. Tbe alteration which bI4
!ll,ppened In nlaUon to property had Invest<:d the GermaD fre<:men with land or territory."

7*
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That aU these courts were mere courts of conscience, in
'Whichthe juries were solejudges, administering justice according to their own ideas of it, is not only shown by the extracts
courts for the preservation or order was gradually perceived. The .h!JTe mott, therefore,
or COUIIly COtR1, was instituted; and it formed the chier source or justice both In Germaoy and England.
.. The powers, accordingly, which had been enjoyed by the court or the huhd,ed, were
oonaide1'1lhlyimpaired. It decided no longer concerning capital offences; it decided not
coucerning matters of liberty, and the property of est.a.tes, or of slaves; its judgments, in every case, became subject to review; and it lost enUrely the decision or
causes, when it delayed too long to cousider them •
.. Every subject or claim or contention was brought, In the first instance, or by appeal,
to the cqunly coUT/; and the ttl,l, or _ldorman,
who presided there, was active to put
the laws in execution. He repressed the disorders which fell out within the circuit or
his authority; and the least remission In his duty, or the least fraud he committed, W&8
complained of and punished. He was elected from among the great, and was above the
temptation of a bribe; but, to encourage his activity, he was presented with a share of
the territory he governed, or was entitled to a proportion of the fines and prollts of justice. Every man, in his district, was bound to inform him concerning criminals, and to
.assist him to bring them to trial; and, as In rude and violent times the poor and help.
1e88 were ready to be oppressed by the strong, he was Instructed particularly to defend
.them.
"lfu conrt was ambnlatory, and assembled only twice a year, unless the distribution
of justiee required that its meeting! should be oftener. Every freeholder In the county
was obliged to attend it; and should he refuse this service, his possessions were seised,
and he waa forced to llnd surety for his appearance. The neighboring earls held not
their courts on the same day; and, what seems very singular, no judge was allowed,
after meals, to exercise his office•
.. fie druids a\so, or priests, In Germany, aa we had formerly occasion to remark, and
the clergy in England, exercised a jurisdiction In the hundred and counly courts. They
Instructed the people In rellglous duties, and in matters regarding the priesthood; and
the princes, earls, or torldonntn, related to them the lawl and customs of the community.
These judges were mutually a check to each other; but it was expected that they
should agree In their judgments, and should willingly unite their efforts for the publio
Interest... But the prince or t41'lperformed not, at all limt$, in perlO1l, the ohligatioM of hi$ offict.
The enjoyment of ease and of pleasure, to which in Germany he had delivered himself
over, when disengaged from war, and the mean idea he concelred of tho drudgery of
eivil affairs, made him .ftm dtltgate 10 an jnfrriur per60n Iht di.tri!Juti ... of juotice .n his
dUeria. The same sentiments were experienced by the Saxon nobility; and the service
which they owed by their tenures, and the high employments they sustained, called
them often from the management of their counties. The progress, too, of commerce,
• It would be whollyerroneous,I think, to Inter from this statement or Stnart, that either the
.. pri.. II, princes, earls, or eorldormentl exercisedany authority over the Jury In the trial or C8"'et,
In the way or dictatingthe law to them. Henry'. account or this matter doubtless give. a much
more accuraterepresentationor the truth. He say. that anCiently

.. The m~tlDg (the countycourt) was openedwith a dlscoune by the bishop,explaining,out of
the Scripturesand eccle.iastlcal c:aDOnl,
their severalduU.... goodCbrlitlana and membersof the
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already given, but is explicitly acknowledged in the following
one, in which the modern" courts oj conscience IJ are compared
with the ancient hundred and cOllllty courts, and the preference
giving an intricacy to ClL8eS, and swelling the civil code, added to the difficulty of their
office, and made them averse to its duties. Shmjf., thertjore,or deputiel, werefr~ly
appointedto tra1Uactthtir businu.; and though thue u'ere 41 fir.t under .om. 8Ubordination
to the .aru, they grno 41 length to be entirely independent of them. The connectionof jun.diction and territory ctanng to prevail, and th. civil bting .tpar4led from the eeelui4ltic..1
power, they becamethe •• 1. and prope' officer.for the direaio» of jUltice in the countiu.
"The hundred, however, and county courts, were not equal of themselves for the
purposes of jurisdiction and order. It was necessary that a court should be erected,
of supreme authority, where the disputes of the great should be decided, where the
disagreeing eentiments of judges should be reconciled, and where protection should be
given to the people against their fraud and injustice.
"The princes accordingly, or chief nobility, in the German communities, assembled
together to judge of such matters. The Saxon nobles continued this prerogative] and
the king, or, in his absence, the chief jUlliciary, watohed over their deliberations. But
it was not on every trivial occasion that this court interested itself. In smaller concerns,
justice was refused during three sessions of the hundred, and claimed without effect, at
four courts of the connty, before thero could lie an appeal to it.
co So gradually were these arrangements established, and so natumlly did the varying
circumstances in the situation of the Germans and Angl~xons
direct those successive improvements which the preservation of order, and the advantage of society,
called them to adopt. The admission of the people into tho courts of jU!tico preserved,
among the former, that equality of ranks for which they were remarkable; and it
helped to overturn, among the latter, those envious distinctions which the feudal system
tended to introduce, and prevented that venality in judges, and those arbitrary proceedings, which the growing attachment to interest, and the influence of the crown,
might otherwise have occasioned;" - Stuart on the ConItilu/ion of England, p. 222
to 245.
"In the Anglo-Saxon period, accordingly, twtlve only were elected; and these,
together with the judge, or presiding officer of the district, being sworn to rcgard justice, and the voice of reason, or conscience, all causes wcre submitted to them."Dilto, p, 260.
"Before tho orders of men were very nicely distinguished, the jurors were elected
from the same rank. When, however, a regular subordination of ordcrs was established, and when a knowledge of property had inspired the necessitous with envy, and
the rich with contempt, every man Wal tried by hU equal«, The same spirit of liberty
which gave rise to this regulation attended its progress. Nor could monarchs assume
"more arbitrary method of proceeding. 'I will not' (said the Earl of Cornwall to his

Alter

church.
this, lhe aMerman, or one of his assessors, made ... lIsooune on the Iawl of the
I&nd, and the dulles of good subject. anti good citizens. WII.n the.. preliminaritl were over,
tloeypro.eeded to try and determine, ,firat the Ca..... of the church, n.zt IAt ple41 of the
crown, and last of all the .ontrover .... of priv4le p47I1..... -3 Henry'. Hilt.ry of GretJI
Britain, 348.
This view b corroborated by Tyrrell'. Introducti"" to the Hillory of England, p. 83-8" and
by Spence', OriKi" of tAt Law. and Political In.li/utio ... of Mod.rn Xurop., p. 447, and the
note on the l18me page. Abo by a law of Canute to thb eJfect, In ev.ry county ltl tllere be·
'urice a year an 41,embly, where41the billlop and the earl ,WI bepre.eDI, tile one to inll,...cl
tloe people in divine, tile other in l"man,law,.p. 130.

,,-./killl,
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given to the latter, on the ground that the duties of the jurors
in the one case, and of the commissioners in the other, are the
same, and that the consciences of a jury are a safer and purer
sovereign) • render up my castles, uor depart the kingdom, but by judgmeut of my
peers.' or th~ institution, 80 wisely calculated for the preservation of liberty, all our
historians have pronounced the eulogium." -Ditto,
p. 2GW.
Blackstone says:
.. The policy of our ancient eonstltutlon, as regulated and established by the great
Alfred, was to bring justice home to every man's door, by constituting as many courts
of judicature as there are manors and towns in the kingdom; whl!Tein injun ... Wl!Tt
redre ... d in aft .ruy altd rapedaiou« mannl!T, by the .uffrage of neighWr. and frimd«,
These little courts, however, communicated with others of a larger jurisdietlcn, and
those with others of a still greater power; ascending gradually from the lowest to tho
supreme courts, which were respectively constituted to correct the errors of the inferior
ones, and to determine such causes as, by reason of their weight and difficulty, demanded a IDOresolemn discussion. The course of justice Bowing in large streams from the
king, as the fountain, to his superior courts of record; and being then subdivided into
smaller channels, till the whole and every part of the kingdom were plentifully watered
and refreshed, An Institutlon that seems highly agreeable to the dictates of natun.l
reason, as well as of more enlightened policy. .. .. ..
.. These inferior courts, at least the name and form of them, still continue in our
legal constitution; but as the superior courts of record have, in practice, obtained
a concurrent original juri.dktion, and as there 13, besides, a power of removing
plaints or actions thither from all the inferior jurisdictions; upon these accounts
(among others) it has happened that these petty tribunals have fallen into decay,
and almost into oblivion; whether fur the better or the worse may be matter of
some speculation, when we consider, on the one hand, the increase of expense and
delay, and, on the other, tbe more able and impartial decisions that follow from this
change of jurisdletlon •
.. The order I shall observe in discoursing on these several courts, constituted for the
redress of eiril injuries, (for with those of a jurisdictlon merely criminal I shall not at
present concern myself,") will be by beginning with tho lowest, and those whose jurisdiction, though public and generally dispersed through the kingdom, is yet (with
regard to each particular court) confined to very narrow limits; and so ascending
gradually to those of the most extensive and transcendent power." - 3 Blackotone,
30 to 32 •
.. The tourtobarolt is a court incident to' every manor in tho kingdom, to be holdm by
the stmard ,,;thin the said mattor.
This court-baron is of two nntures; tho one is a enstomary court, or which we formerly spoke, appertaining entirely to the copy-holders,
in whleh their estate! are transferred by surrender and admittance, and other matters
transacted relatl>.-eto their tenures only. The other, of which we now speak, is a court
of common law, and it is n. court or the barons, by which name the freeholders were
sometimes anciently called; for that Jl is htld by the/rtcholdl!T3 who owe nut and .mice to
the manor, the 1I1U'aTd bring rathir the registrar than the Judge.
These courts, though in
their nature distinct, are frequently confounded together. The court we art now conoidl!Ting, ~;"'Jthefrttlwldl!T' court, wru composed of the l.rd'~ tenanu, who wl!Tethepar .. (equals)
• There was no diJUncUon betW4!enthe clvU and criminal counts, as to the rights or i'Owenof
Jurlea.
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tribunal than the consciences of individualsspeciallyappointed,
and holding permanent offices.
"But there is one species of courts constituted by act of
Parliament, in the city of London, and other trading and populous districts, which, in their proceedings, so vary from the
course of the common law, that they deserve a more particular
consideration.
I mean the court of requests, or courts of conscience, for the recovery of small debts. The first of these was
established in London so early as the reign of Henry VIlL, hy
an act of their common council j which, however, was certainly insufficient for that purpose, and illegal, till confirmed by
statute 3 Jac. I., ch. 15, which has since been explained and
amended by statute 14 Geo. II., ch, 10. The constitution is
this: two aldermen and four commoners sit twice a week to
hear all causes of debt not exceeding the value of forty shillings i which they examine in a summary way, by the oath
of the parties or other witnesses, and make such: order therein
as is consonant to equity and good conscience.
* Divers
trading towns and other districts have obtained acts of Parlia-

* *

if <ach other,

and lOere bo.... d by their feudal tmure to tuNI 111M lord in the dUptmati011 of
.lomfitie jwlice.
This was formerly held every three weeks; and Its most Important
buske58 is to determine, by writ of right, all controversies relating to the right of lands
within the manor. It may also hold plea of any personal actions, of debt, trespass In
the case, or the like, where the debt or damages do not amount to forty shillings; which
is the same sum, or three marks, that bounded the jurisdiction of the ancient Gothio
courts in their lowest instance, or jierding courts, so called because four wcre instituted
within every superior district or hundred." - 3 Blackstone, 33, 34.
" A hU1ldrtd court is only a larger court-baron, being held for all the inhabitants of a
particular hundred, instead of a manor. The free .uitors art here also the judgu, and the
IItlDard Ihe "gistrar, 41 in the c4le of a court-baron.
It is likewise no court of record, resembling the former at all points, except that in point of territory it Is of greater jurisdiction. This is said by Sir Edward Coke to have been derived out of the county court
for the ease of the people, thu.t they might havo justice done to them at tbeir own doors,
without any charge or loss of time; but its institution was probably coeval with that of
hundreds themselves, which were formerly observed to have been Introduced, though
not invented, by Alfred, being derived froID the polity of the ancient Germans. The
Cmlern, wc may remember, wero the principal inhabitants of Do district composed of different villages, originally in number Do hundrttI, but afterward only called by that name,
and who probal.olygavo the same denomination to the district out of which they were
chosen. Ctr8llorspeaks positively of the juuicial power exercised in their hundred courts
and courts-baron,
• Princtp8 regiorum atqu« pagorum' (which we may fu.irly construe
the lords of hundreds and manors) • inur SUIU ju. d.cunt, controwrnas que minuunt.'
(The cbiefs of the country and the villages declare the law among them, and abate controversies.) And T&eitus, who had examined their constitutiuo still more attentively,
informs us not only of the authority of the lords, but thnt of the cmlmi, the hundreden,
or jury, IDho wert taken out of the com"",nfrtth,lderl,
and had thtmltlvu
a
in the d ..
'ermination. • Eliguntur in concil';' tt principu, quijura per pago. ";co.que reddunt, emlmi

,har.
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mont, for establishing in them courts of conscienceupon nearly
the same plan as that in the city of London.
"The anxious desire that has been shown to obtain these
several acts, proves clearly that the nation, in general, is truly
sensible of the great inconvenience arising from the disuse of
the ancient county and hundred courts, wherein causes of this
small value were always formerly decided with very little
trouble and expense to the parties. But it is to be feared that
the general remedy, which of late hath been principally applied
to this inconvenience, (the erecting these new jurisdictions,)
may itself be attended in time with very ill consequences j as
the method of proceeding therein is entirely in derogation of
the common law; and their large discretionary powers create
a petty tyranny in a set of standing commissioners j and as the'
disuse of the trial by jury may tend to estrange the minds of
the people from that valuable prerogative of Englishmen,
which has already been more than sufficiently excluded in
many instances. How much rather is it to be wished that the
proceedings in the county and hundred courts could be agala
.... gulU, ez pltbe cumit .. COllciliu", .. mid a auctoritIU acUunt.' (The princes are chosen in
the assemblies. who administer the Jaws throughout the towns and villages, and with
each one are associated an hundred companions, taken from the people, for purpOses
both of counsel and authority.)
This hundred court was denominated htertda in the
Gothic constitution. But this court, as causes are equally llable to removal from hence
as from the common court-baron, and by the same writs, and may 0.120be reviewed by
writ of false judgment, is therefore fallen into equal disuse with regard to the trinl of
aetions."-3
Blackstone, 34, 35.
CI The county CDtu1 is a court incident to the jurisdiction of the .ht:riff.
It is not a
court of record, but may hold pleas of debt, or damages, under the value of forty shillings; over some of which causes these inferior courts have, by the express word3 of
the statute of Gloucester, (6 Edward I., ch, 8,) a jurisdiction totallyexclusivo of the
king's superior courts. .. .. The county court may also hold plea of many real actions,
AIIdof all personal actions to any amount, by virtue ofa special writ, called aj ... tici/!..,
which is a. writ empowering the sheriff, for the aake of despatch, to do the same justice
in his county court as might otherwise be had at Westminster. The JrtthnldCTs oj tIl,
county co..n are the real judges In lhi. cOurl, and the .heriffu Iht mini.rterial officer. .. .. •
In modern times, as proceedings are removable from hence into the king's superlor
courts, by writ oC pone or recordari, in the same manner as from hundred courts and
eourts-baron, and as the same writ oC false judgment may be had in nature oC 0. writ
of error, this has occasioned the same disuse of bringing actions therein."-3
Black.tmae, 36,37.

eeUpon the whole, we cannot but admire the wise economy and admlmble provision
of our ancestors in settling the distribution oCjustice in a method 80 well calculated for
cheapness, expedition, and case, Dy the eonstltution which they established, all trivial
debts, and injuries of small consequence, were to be recovered or redressed in every
man's own county, hundred, or perhaps parisb."-3
Blaclulont, 59.
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revived, without burdening the freeholders with too frequent
and tedious attendances j and at the same time removing the
delays that have insensibly crept into their proceedings, and
the power that either party has of transferring at pleasure
their suits to the courts at Westminster!
And we may, with
satisfaction, observe, that tltis experiment has been actually
tried, and has succeeded in the populous county of Middlesex,
which might serve as an example for others. For by statute
23 Geo.
ch. 33, it is enacted:
1. That a special county court shall be held at least once
in a month, in every hundred of the county of Middlesex, by
the county clerk.
2. That twelve freeholders of that hundred, qualified to serve
on juries, and struck by the sherif, shall be summoned to appear at such court by rotation; so as none shall be summoned
oftener than once a year.
3. That in all causes not exceeding the value of forty shillings, the county clerk and twelve suitors (jurors) shall proceed
in a summary way, examining the parties and witnesses on
oath, without the formal process anciently used j and shall
make such order therein as they shalljudge
agreeable to conscience."-3
Blackstone, 81-83.

n.,

What are these but courts of conscience 1 And yet Blackstone tells us they are a revival of the ancient hundred and
county courts. And what does this fact prove, but that the
ancient common law courts, in which juries sat, were mere
courts of conscience?
It is perfectly evident that in all these courts the jurors were
the judges, and determined all questions of law for themselves;
because the only alternative to that supposition is, that the
jurors took their law from sheriffs, bailiffs, and stewards, of
which there is not the least evidence in history, nor the least
probability in reason. It is evident, also, that they judged
independently of the laws of the king, for the reasons before
given, viz., that the authority of the king was held in very
little esteem i arid, secondly, that the laws of the king (not
being printed, and the people being unable to read them if
they had been printed) must have been in a great measure
unknown to them, and could have been received by them only
on the authority of the sheriff, bailiff, or steward.
If laws
were to be received by them on the authority of these officers,
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the latter would have imposed such laws upon the people as
they pleased.
These courts, that have now been described, were continued
in full power long after Magna Carta, no alteration being made
in them by that instrument, nor in the mode of administering
justice in them.
There is no evidence whatever, so far as I am aware, that
the juries had any less power in the courts held by the king's
justices, than in those held by sheriffs, bailiffs, and stewards j
and there is no probability whatever that they had. All the
difference between the former courts and the latter undoubtedly
was, that, in the former, the juries had the benefit of the advice
and assistance of the justices, which would, of course, be considered valuable in difficult cases, on account of the justices
being regarded as more learned, not only in the laws of the
king, but also in the common law, or "law of the land."
The conclusion, therefore, I think, inevitably must be, that
neither the laws of the king, nor the instructions of his justices,
had any authority over jurors beyond what the latter saw fit
to accord to them. And this view is confirmed by this remark
of Hallam, the truth of which all will acknowledge:
"The rules of legal decision, among a rude people, are
always very simple j not serving much to guide, far less to
control the feelings of natural equity." -2 Middle .Agcs, ch. 8,
part 2, p. 465.
It is evident that it was in this way, by the free and concurrent judgments of juries, approving and enforcing certain
laws and rules of conduct, corresponding to their notions of
right and justice, that the laws and customs, which, for the
most part, made up the common law, and were called, at that
day, +the good laws, and good customs." and" the law of the
lalld," were established. How otherwise could they ever have
become established, as Blackstone says they were, "by long and
immemorial usage, and by their universal reception throughout the kingdom,"* when, as the Mirror says, "justice was so
done, that everyone sojudged ltis neighbor, by such judgment
as a man could not elsewherereceive in the like cases, until such
• lllla.cklitone, 63-67.
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times as the customs of the realm were put in writing and certainly publi3hed ? "
The fact that, in that dark age, so many of the principles
of natural equity, as those then embraced in the Common
Law, should have been so uniformly recognized and enforced
by juries, as to have become established by general consent as
U the law of the land;"
and the further fact that this "law of
the land II was held so sacred that even the king could not
lawfully infringe or alter it, but was required to swear to
maintain it, are beautiful and impressive illustrations of the
truth that men's minds, even in the comparative infancy of
other knowledge, have clear and coincident ideas of the elementary principles, and the paramount obligation, of justice.
'I'he same facts also prove that the common mind, and the
general, or, perhaps, rather, the universal conscience, as developed in the un trammelled judgments of juries, may be safely
relied upon for the preservation of individual rights in civil
society j and. that there is no necessity or excuse for that deluge
of arbitrary legislation, with which the present age is overwhelmed, under the pretext that unless laws be made, the law
will not be known j a pretext, by the way, almost universally
used for overturning, instead of establishing, the principles
of justice.
SECTION

III.

The Oaths of Jurors.
The oaths that have been administered to jurors, in England, and which are their legal guide to their duty, all (so far
as I have ascertained them) corroborate the idea that the jurors
are to try all cases on their intrinsic merits, independently of
any laws that they deem unjust or oppressive. It is probable
that an oath was never administered to a jury in England,
either in a civil or criminal case, to try it according to law.
'I'he earliest oath that I have found prescribed by law to be
administered to jurors is in the laws of Ethelred, (about the
year 1015,) which require that the jurors" shall smear, with
their hands upon a holy thing, that they will condemn no man
8
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that is innocent, nor acquit any that is guilty." - 4 Blackstone, 302. 2 Turner's History oj the Anglo-Saxons, 155.
lVi/kin; Lows of the Anglo-Saxons, 117. Spelman's GlosS(lry, word Jurata.
Blackstone assumes that this was the oath of the grand
jury (4 Blackstone, 302) j but there was but one jury at the
time this oath was ordained. The institution of two juries,
grand and petit, took place after the Norman Conquest.
Hume, speaking of the administration of justice in the time
of Alfred, says that, in every hundred,
"Twelve freeholders were chosen, who, baving sworn,
together with the hundreder, or presiding magistrate of that
division, to administer impartial justice, proceeded to the examination of that cause which was submitted to their jurisdiction." -Hume, ch. 2.
By a law of Henry II., in 1164, it was directed that the
sheriff "faciet jurare duodecim legales homines de vicineto seu
de villa, quod inde veritatem secundum conscientiam strom
manifestabunt." (shall make twelve legal men from the neighborhood to stoear that they will make known the truth according to their conscience.)- Crabbe's History of the English
Law, 119. 1 Reeves, 87. Wilkins, 321-323.'
Glanville, who wrote within the half century previous to
Magna Carta, says:
"Each of the knights summoned for this purpose (as jurors)
ought to swear that he will neither utter that which is false,
nor knowingly conceal the truth." -Beames'
Glanville, 65.
Reeve calls the trial by jury "tlte trial by twelve men
sworn to speak the truth:" - 1Reeve's History oj the English Law, 67.
Henry says that the jurors" took a solemn oath, that they
would faithfully discharge the duties of their office, and not
suffer an innocent man to be condemned, nor any guilty
person to be acquitted." - 3 Henry's Hist. oj Great Britain, 346.
The Mirror oj Justices, (written within .a century after
l\Iagna Carta,) in the chapter on the abuses of the Common
Law', says:
II It is abuse to use the words, to their knowledge, in their
oaths, to make the jurors speak upon thoughts, since the chief
words oj their oaths be that they speak the truth." - p. 249.
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Smith, writing in the time of Elizabeth, says that, in civil
suits, the jury" he sworn to declare the truth of that issue
according to the evidence, and their conscience." - Smith's
Commo1twealtlt of England: edition of 1621, p. 73.
In criminal trials, he says:
"The clerk giveth the juror an oath to go uprightly betwixt
the prince and the prisoner." - Ditto, p. 9U.'*'
• This quaint aid -curioas

book (Smith's Commonwealth

of Ellgt..nd) describes the
the jury, and then the conduct of the lawyers, witnesses, and court. I gtve the follocving extrn.cts, Itndj1Ct: I. ,MIIJ
~hat tlu jt<dgu impost ". laID ..pm llu juri .. , i" ~th ... civil or ,"minal
CII8<8, bKl o,,/y
.-tq1Iire limn to dd""";"e tlu cau .. accord'.g to their conocienct s:
"";nl4li~ of trials, giring in detall the mode of impanelling

In el...llcauses be -says:
.. When it is thought that at is enough pleaded Qefore them, and the .. ltnesses have
aid what they can, one of the judges, with a brief .snd pithy recapitulation, reeiteth to
the twelve in sum the arguments of Lbe sergeants of either side, that which the witecsees have declared, and the ehief points of the evidence showed in writing, and once
again putteth them in mind of the issue, and sometime giveth it them in writing,
delivering to them the evidcnee which is showed on either part, if any be, (evidence
here is called writings of contracts, authcntical after the manner of England, that is to
My, written, sealed, and delivered.) and biddcth them go together." - p. U.
This is the whole account given of the charge to the jury.
In oriminal cases, after the witnesses have been heard. and the prisoner has eaid what
Ile ,pleases.in his 4efen~ the.book j\l'OOlOOs :
... When the judge bath heard 'them say enongb, 'be asksth if they e&I1 8'&yany more:
If they say no, then he turneth his speech to the inquest. • Good men, (1I8Uhhe,) ye
'Of the inquest, ye have heard what these men say against the prisoner. You bave alN
heard what the prisoner can say for himself. Have "" eye to yo..,. oath, .... .1 to YOIl.t'
dilly, and do that ."hieA God ,hall pili if< ,tOIl.t' lllind& to the discJ.arge of yov.r co",cimetl,
and mark well what is said.' "-po 92This is the whole account given of the charge in a. crimina.l ease.
The following statement goes to confirm the .ame idea, that jurors in England have
formerly understood it to be their right and duty to judge only according to their conecieuoos, and not to submit to any dietation from the court, either as to law or fact.
..If haring pregnant evidence, neverthelesa, the twelve do acquit the malefactor,
whioh they will do sometime, espeoially If thel perceive either one of the juaticell or
(If the judges, or some other man, to pursue too much and too maJicio\lSly the death of
the prisoner., - - the prisoner escapeth; but the twelve (are) not only rebuked by
the judges, but also threatened of puni!hment; and many times commanded to a.ppear
in the Star-Chamber., or before the Privl ()QuncUfor the matter. But this threatening
ehanceth oftener than the execution thereof; a.d tlu ttDtlve al&ltDerouith _
gtntl'
-.d&, /My did it accordiag to their (:O"cW&c.. , and pray the Judges to be good unto them,
tlhey did 41 they t/tnw.ght right, Gad 41 the1 auorJed alL, and 80 it pa.saet.h a_y lor the
most part'" - P. 100.
The 8AlCOunt
given of the trial of .. peer of the realm corroborates the same point:
" If any duke, marquis, or any other of the degrees of .. baron, or above, lord or
the Parliament, be appeached of treason, or any other capital crime, he is judged by
his peers and equa1a; that is, the yeomanry doth not go upon him, bnt an inquest or
the Loals of Parli&ment, and they give their voice not one for all, but each severally
as thel do in Parliament, being (beginning) at the YOllngestlord. And for judge one
lord sitteth, who is constable of England fi,r that day. The judgment once given, he
hreaketh his sta~ and abdicateth his offioe. In the rest there is no diiference from thai
above written," (that. is, in the _
of .a freewa.n.) - p. sa.
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Hale says:
"Then twelve, and no less, of such as are indifferent and
are returned upon the principal panel, or the tales, are sworn
to try the same according to the evidence." - 2 Hale's His-

tory of the Common Law, 141It appears from Blackstone that, even at tlzis day, neither in
1101' criminal cases, are jurors in England
sworn to try
caUM!Saccording to law. He says that in civil suits the jury
Rre

civil

"Sworn well and truly to fry the issue between the parties,
and a true verdict to give according to the evidence." - 3
Blackstone, 365.
The issue" to be tried is whether

I(
A owes B anything;
and if so, how much? or whether A has in his possession
anything that belongs to B j or whether A has wronged B,
and ought to make compensation j and if so, how much 1
No statute passed by a legislattrre, simply as a legisIatnre, can alter either of these "iullesl1 in hardly any con-ceivable case, perhaps in none. No unjust law could ever
alter them in any.
They are all mere questions of natural
justice, which legislatures have no power to 'alter, and with
which they have no right to interfere, further than to providt\
for having them settled by the most competent and impartial
tribunal that it is practicable to have, and then for having all
just decisions enforced.
.And any tribunal, whether judge or
jury, that attempts to try these issues, has no more moral right
to be swerved from the line of justice, by the will of a legis ..
lature, than by the will of any other body of men whatever.
And this' oath does nat require or permit a jury to be SQ
swerved.
In criminal cases, Blackstone says the oath of the jury in
England is:
" Well and truly to try, and true deliverance make, between
our sovereign lord, the king. and the prisoner whom they have
in charge, and a true verdict to give according to the evi ..
deuce," - 4 Blackstone, 355.

to be tried, in a criminal case, is II guilty," OJ
The laws passed by a legislature can rarely,
ever, have anything to do with this issue. "Guilt" is an

"The
U

if

issue"

not guilty."
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intrinsic quality of actions, and can neither be created,
destroyed, liar changed. by legislation. And no tribunal that
attempts to try this issue can have any moral right to declare
a man guilty, for an act that is intrinsically innocent, at the
bidding of a legislature, any more than at the bidding of anybody else. And this oath does not require or permit a jury to
do so.
The words, II accQrding UJ the eviden~" have doubtless
been introduced into the above oaths in modern times. They
are unquestionably in violation of the Common Law, and of
Magna. Carta, if by them be meant such evidence only as the
government sees fit to allow to go to the jury, If the government can dictate the evidence, and require the jury to decide
according to that evidence, it necessarily dictates the conclusion to which they must arrive. In that case the trial is
really a. trial by the government, and not by the jury. TAs
jury cannot t1"!f an isSIU, unless they determine what evidence
shall be admitted.. The ancient oaths, it will be observed, say
nothing about II according to ike evidetlce." They obviously
take it for granted that the jury try the whole case ; and of
course that they decide what evidence shall be admitted. It
would be intrinsically an immoral and criminal act for a jury
to declare a man guilty, or to declare that one man owed
money to another, unless all the evidence were admitted,
which they thought ought to be admitted, for ascertaining the
truth.'*'
GraM Jury.-Ifjurors
are bound to enforce all laws passed
by the legislature, it is a. very remarkable fact that the oath
of grand juries does not require them to be governed by the
laws in finding indictments. There have been various forms
of oath administered to grand jurors j but by none of them
that I recollect ever to have seen, except those of the States
• " The present form or the juron' O&this that they Ih&ll, give ,. tr~ verdlot according to tlte eWltnce..' At what time this form wu Introduced is uneertr.ln; bnt roc
aeverr.l centuries after the Conquest, the jnron, both i" ciUl IIIId a1mitcal ClUt., were
Rom merely to ~<LI: tlu tnah. (G1a.nrille,lib. 2, ca.p. 17; Braeton,lIb. 3, esp, 22;
lib. " p. 287, 291; Britton, po 135.) Hence their decision wu r.ccurr.tely termed
_edictKm, or verdict, that. ii, •..thing truly said '; 'II'bereu the phrue • true verdict'
ill the modem oath is Dot lUI I!oC01Ur.te expnuion." -PolitiC41 DiclioalU'l, word Jwrl.

8'*'
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of Connecticut and Vermont, are they sworn to present men
according to law. The English form, as given in the essay on
Grand Juries, written near two hundred years ago, and supposed to have been written by Lord Somers, is as follows:
"You shall diligently inquire, and true presentment make,
of all such articles, matters, and things, as shall be given YOll
in charge, and of all other matters and things as shall come to
your knowledge touching this present service.
The king's
council, your fellows, and your own, you shall keep secret.
You shall present no person for hatred or malice j neither shall
you leave anyone unpresented for favor, or affection, for love
or gain, or any hopes thereof; but in all things you shall pre·
sent the truth, the whole truth, and nothing but the truth, to
the best of your knowledge.
So help you God."
This form of oath is doubtless quite ancient, for the essay
says" our ancestors appointed" it. - See Essay, p. 33-34.
On the obligations

of this oath, the essay says:

" If it be asked how, or in what manner, the (grand) juries
shall inquire, the answer is ready, according to the best of their
understandings.
They only, not the judges, are sworn to
search diligently to find out all treasons, &c., within their
charge, and they must and ought to use their own discretion
in the way and manner of their inquiry.
No directions can
legally be imposed upon them by any court or judges j an
honest jury will thankfully accept good advice from judges, as
their assistants j but they are bound by their oaths to present
the truth, the whole truth, and nothing but the truth, to the
best of their own, not the judge's, knowledge.
Neither can
ithey, without breach of that oath, resign their consciences, or
blindly submit to the dictates of others j and therefore ought
-to receive or reject such ad vices, as they judge them good or
'bad,
Nothing can be more plain and express than
-the words of the oath are to this purpose. The jurors need
110t search the law books, nor tumble over heaps of old
.records, for the explanation of them. Our greatest lawyers
may from hence learn more 'certainly our ancient law in this
'case, than from aU the books in their studies.
The language
wherein the oath is penned is known and understood by every
rman, and the words in it have the same signification as they
have wheresoever else they are used. The judges, without
assuming to themselves a legislative power, cannot put a new
sense upon them, other than according to their genuine, common meaning.
They cannot magisterially
impose their
opinions upon the jury, and make them forsake the direct

*' *'
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words of their oath, to pursue their glosses. The grand
inquest are bound to observe alike strictly every part of their
oath, and to use all just and proper ways which may enable
them to perform it; otherwise it were to say, that after men
had sworn to inquire diligently after the truth, according to the
best of their knowledge, they were bound to forsake all the
natural and proper means which their understandings suggest
for the discovery of it, if it be commanded by the judges." Lord Somers' Essay on Grand Juries, p. 38.
What is here said so plainly and forcibly of the oath and
obligations of grand juries, is equally applicable to the oath
and obligations of petit juries. In both cases the simple oaths
of the jurors, and not the instructions of the judges, nor the
statutes of kings nor legislatures, are their legal guides to their
dutles.s
SECTION

IV.

The Right of Juries to fis the Sentence.
The nature of the common law courts existing prior to
Magna Carta, such as the county courts, the hundred courts,
the court-leer, and the court-baron, all prove, what has already
been proved from Magna Carta, that, in jury trials, the juries
fixed the sentence; because, in those courts, there was no one
but the jury who could fix it, unless it were the sheriff, bailiff,
or steward; and no one will pretend that it was fixed by them.
The juries unquestionably gave the" judgment" in both civil
and criminal cases.
That the juries were to fix the sentence under Magna Carta,
is also shown by statutes subsequent to Magna Carta.
A statute passed fifty-one years after Magna Carta, says
that a baker, for default in the weight of his bread, "debeat
amerciari vel subire judicium pilloree," - that is, "ought to
be amerced, or suffer the sentence of the pillory." And that
a brewer, for "selling ale, contrary to the assize," "debeat
amerciari, vel pati judicium tumbrelli i" that is, "ought to be
• or ooune, there can be no legal trW by jury, in either civil or orimiDal 0IIeI,
where the jury are 81forn to try the cues .. awmlin8 to law."
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amerced, or suffer judgment of the tumbrel." - 51 Henry IlL,
st. 6. (1266.)
If the king (the legislative power) had had authority to fix
the punishments of these offences imperatively, he would naturally have said these offenders shall be amerced, and shall
suffer judgment of the pillory and tumbrel, instead of thus
simply expressing the opinion that they ought to be punished
.in that manner.
The statute of Westminster, passed sixty years after Magna.
Carta, provides that,
II No city,
borough, nor town, nor any man, be amerced,
without reasonable cause, and according to the quantity of the
trespass j that is to say, every freeman saving his freehold, a
merchant saving his merchandise, a villein his waynage, and
that by his or their peers." -3 Edward L, ch. 6. (1275.)

The same statute (ch, 18) provides further, that,
II Forasmuch
as the common fine and amercement of the
whole county in Eyre of the justices for false judgments, or
for other trespass, is unjustly assessed by sheriffs and bare tors
in the shires, so that the sum is many times increased, and
the parcels otherwise assessed than they ought to be, to the
damage of the people, which be many times paid to the sheriffs
and baretors, which do not acquit the payers;' it is provided,
and the king wills, that from henceforth such sums shall be
assessed before the justices in Eyre, afore their departure, by
the oath of knigltts and other honest men, upon all such as
ought to pay; and the justices shall cause the parcels to Be put
into their estreats, which shall be delivered up unto the exchequer, and not the whole sum." - St. 3 Edward 'L, ch. 18,
(1275.)*
The following statute, passed in 1341, one hundred and
twenty-five years after Magna Carta, providing for the trial
of peers of the realm, and the king's ministers, contains a re-

• Coke, as late as 1588, admits that amereements must be fixed by the peers (8
Coke's Rep. 38, 2 Inst. 27); but he attempts, wholly withont suecess, as it seems to
me, to show a differenoe between fines and amercements. The statutes are very numerous, running through the three or four hundred years immediately aueeeedlng
Magna Carta, in which fines, ransoms, and amereements are spoken of as if they were
the common punishments of offences, and as if they all meant the same thing. If, however, any technical difference could be made out between them, there is clearly none in
principle; and the word am...cemmt, as used in Magna Carta, must be taken in its moat
comprehensive sense.
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cognition of the principle of Magna Carta, that the jury are to
fix the sentence.

"Whereas before this time the peers of the land have been
arrested and imprisoned, and their temporalities, lands, and
tenements, goods and cartels, asseized in the king's hands,
and some put to death without judgment of their peers: It is
accorded and assented, that no peer of the land, officer, nor
other, because of his office, nor of things touching his office,
nor by other cause, shall be brought in judgment to lose his
temporalities, lands, tenements, goods and cartels, nor to be
arrested, nor imprisoned, outlawed, exiled, nor forejudged, nor
put to answer, nor be judged, but by award (sentence) of the
said peers ill Parliament." -15 Edward IIL, st. I, sec. 2.
Section 4, of the same statute provides,
"That in every Parliament, at the third day of every Parliament, the king shall take in his hands the offices of all the
ministers aforesaid," (that is, "the chancellor, treasurer, barons,
and chancellor of the exchequer, the justices of the one bench
and of the other, justices assigned in the country, steward and
chamberlain of the king's house, keeper of the privy seal
treasurer of the wardrobe, controllers, and they that be chief
deputed to abide nigh the king's son, Duke of Cornwall,")
"and so they shall abide four or five days; except the offices
of justices of the one place or the other, justices assigned,
barons of exchequer; so always that they and all other minis,
ters be put to answer to every complaint; and if default be
found in any of the said ministers, by complaint or other
manner, and of that attainted in Parliament, he shall be pun,
ished by judgment of the peers, and put out of his office, and
another convenient put in his place. And upon the same our
said sovereign lord the king shall do (cause) to be pronounced
and made execution without delay, according to thejudgment
(sentence) of the said peers in the Parliament."
Here is an admission that the peers were to fix the sentence,
or judgment, and the king promises to make execution" according to" that sentence.
And this appears to be the law, under which peers of the
realm and the great officers of the crown were tried and sen,
tenced, for four hundred years after its passage, and, for aught
I know, until this day.
The first case given in Hargrave's collection of English
State 'I'rials, is that of Alexander Nevill Archbishop of York,
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Robert Vere, Duke of Ireland, Michael de la Pole, Earl of
Suffolk, and Robert Tresilian, Lord Chief Justice of England,
with several others, convicted of treason, before "the Lords
of Parliament," in 13~8. The sentences in these cases were
adjudged by the" Lords of Parliament," in the following terms,
as they are reported.
"Wherefore the said Lords of Parliament, there present, as
judges in Parliament, in this case, by assent of the king, pronounced their sentence, and did adjudge the said archbishop,
duke, and earl, with Robert Tresilian, so appealed, as aforesaid, to be guilty, and convicted of treason, and to be drawn
and hanged, as traitors and enemies to the king and kingdom j
and that their heirs should be disinherited forever, and their
lands and tenements, goods and chattels, forfeited to the king,
and that the temporalities of the Archbishop of York should
be taken into the king's hands."
Also, in the same case, Sir John Holt, Sir 'William Burgh,
Sir John Cary, Sir Roger Pultlwrpe, and John Locton, "soere
by the lords temporal, by the assent of the king, adjudged to
be drawn and hanged, as traitors, their heirs disinherited, and
their lands and tenements, goods and chattels, to be forfeited
to the king."
Also, in the same case, John Blake, II of council for the
king," and Thomas Uske, under sheriff of Middlesex, having
been convicted of treason,
" The lords awarded, by assent of the king, that they should
both be hanged and drawn as traitors, as open enemies to the
king and kingdom, and their heirs disinherited forever, and
their lands and tenements, goods and chattels, forfeited to the
king."
Also, II Simon Burleigh, the kings chamberlain," being convicted of treason, "by joint consent of the king and the lords,
sentence was pronounced against the said Simon Burleigh, that
he should be drawn from the town to Tyburn, and there be
hanged till he be dead, and then have his head struck from
his body."
Also, "John Beauchamp, steward of the household to the
king, James Beroverse, and John Salisbury, knights, gentlemen of the privy chamber, were in like manner condemned."
-1 Hargrave's State Trials, first case.
'
Here the sentences were all fixed by the peers, with the asBent of the king. But that the king should be consulted, and
his assent obtained to the sentence pronounced by the peers,
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does not imply any deficiency of power on their part to fix the
sentence independently of the king. There are obvious reasons
why they might choose to consult the king, and obtain his
approbation of the sentence they were about to impose, without
supposing any legal necessity for their so doing.
So far as we can gather from the reports of state trials, peers
of the realm were usually sentenced by those who tried them,
with the assent of the king. But in some instances no mention
is made of the assent of the king, as in the case of "Lionel,
Earl of Middlesex, Lord High Treasurer of England," in 1624,
(four hundred years after Magna Carta,) where the sentence
was as follows:
. "This High Court of Parliament doth adjudge, that Lionel,
Earl of Middlesex, now Lord Treasurer of England, shall lose
all his offices which he holds in this kingdom, and shall, hereafter, be made incapable of any office, place, or employment
in the state and commonwealth. That he shall be imprisoned
in the tower of London, during the king's pleasure. That he
shall pay unto our sovereign lord the king a fine of 50,000
pounds. That he shall never sit in Parliament any more, and
that he shall never come within the verge of the court." - 2
Hotoelf s State Trials, 1250.
Here was a peer of the realm, and a minister of the king, of
the highest grade j and if it were ever necessary to obtain the
assent of the Icing to sentences pronounced by the peers, it
would unquestionably have been obtained in this instance, and
his assent would have appeared in the sentence.
Lord Bacon was sentenced by the House of Lords, (1620,)
no mention.being made of the assent of the king. The sentence
is in these words:
"And, therefore, this High Court doth adjudge, That the
Lord Viscount St. Albans, Lord Chancellor of England, shall
undergo fine and ransom of 40,000 ponnds. That he shall be
imprisoned in the tower during the king's pleasure. That he
shall forever be incapable of any office, place, or employment
in the slate or commonwealth. That he shall never sit in
Parliament, nor come within the verge of the court."
And when it was demanded of him, before sentence, whether
it were his hand that was subscribed to his confession, and
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whether he would stand to it j he made the following answer,
which implies that the lords were the ones to determine his
sentence.
Ie My lords, it is my act, my hand, my heart.
I beseech your
lordships to be merciful
State Trials, 386-7.

to a broken reed." -1 Hargrave's

The sentence against Charles the First, (1648,) after reciting
the grounds of his condemnation: concludes in this form:
cc For all which treasons and crimes, this court doth adjudge,
that he, the said Charles Stuart, as a tyrant, traitor, murderer,
and public enemy to the good people of this nation, shall be
put to death by the severing his head from his body."
The report then adds:
cc This sentence being read, the president (of the court) spake
as followeth: I This sentence now read and published, is the
act, sentence, judgment and resolution of the whole court.'''1 Hargrave's State Trials, 1037.

Unless it had been the received" law of the land" that those
who tried a man should fix his sentence, it would have required an act of Parliament to fix the sentence of Charles, and
his sentence would have been declared to be II the sentence of
the law," instead of cc the act, sentence,judgment,
and resolution of the court."

But the report of the proceedings in cc the trial of Thomas,
Earl of Macclesfield, Lord High Chancellor of Great Britain,
before the House of Lords, for high crimes and misdemeanors
in the execution of his office," in 1725, is so full on this point,
and shows so clearly that it rested wholly with the lords to fix
the sentence, and that the assent of the king was wholly unnecessary, that I give the report somewhat at length.
After being found guilty, the earl addressed the lords, for a
mitigation of sentence, as follows:
" 'I am now to expect your lordships'judgment j and I hope
that you will be pleased to consider that I have suffered no
small matter already in the trial, in the expense I have been
at, the fatigue, and what I have suffered otherways. '*' '*' 1
have paid back 10,800 pounds of the money already j I have
lost my office j I have undergone the censure of both houses of
Parliament, which is in itself a severe punishment,' " &c., &C.
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On being interrupted, he proceeded:
"'My lords, I submit whether this be not proper in mitigation.
of your lordships' sentence; but whether it be or not, I leave
myself to your lordships' justice and mercy; I am sure neither
of them will be wanting, and I entirely submit.' . *
"Then the said earl, as also the managers, were directed to
withdraw j and the House (of Lords) ordered Thomas, Earl of
Macclesfield, to be committed to the custody of the gentleman
usher of the black rod; and then proceeded to the consideration
of what juagment, " (that is, sentence, for he had already been
found guilty,) "to give upon the "impeachment against the
said earl." * *
"The next day, the Commons, with their speaker, being
present at the bar of the House (of Lords), * :I(: the speaker
of the Honse of Commons said as follows:
" 'My Lords, the knights, citizens, and burgesses in Parliament assembled, in the name of themselves, and of all the
commons of Great Britain, did at this bar impeach Thomas,
Earl of Macclesfield, of high crimes and misdemeanors, and did
exhibit articles of impeachment against him, and have made
good their charge. I do, therefore, in the name of the knights,
citizens, and burgesses, in Parliament assembled, and of all
the commons of Great Britain, demand judgment (sentence)
of your lordships against Thomas, Earl of Macclesfield, for the
said high crimes and misdemeanors.'
"'rhen the Lord Chief Justice King, Speaker of the House
of Lords, said: 'Mr. Speaker, the Lords arc now ready to
proceed to judgment ill the case by you mentioned.
" 'Thomas, Earl of Macclesfield, the Lords have unanimously found you guilty of high crimes and misdemeanors,
charged on yon by the impeachment of the House of Commons,
and do now, according to law, proceed tojudgmellt against you,
which I am ordered to pronounce. Their lordships' [udgment
is, and this high court doth adjudge, that you, 'I'hornas, Earl
of Macclesfield, be fined in the sum of thirty thousand
pounds unto our sovereign lord the king; and that YOIl shall
be imprisoned in the tower of London, and there kept in safe
custody, until you shall pay the said fine.' "-6 llargrave's

*

State 1'rials, 762-3-4.

This case shows that the principle of Magna Carta, that a
man should be sentenced only by his peers, was in force, and
acted upon as law, ill England, so lately as 1725, (five hundred years after Magna Carta,) so far as it applied to a peer
of the realm.
9
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But the same principle, on this point, that applies to a peer
of the realm, applies to every freeman. The only difference
between the two is, that the peers of the realm have had influence enough to preserve their constitutional rights i while
the constitutional rights of the people have been trampled upon
and rendered obsolete by the usurpation and corruption of the
government and the courts.

SECTION

V.

The Oaths of Judges.

As further proof that the legislation of the king, whether
enacted with or without the assent and advice of his parliaments, was of no authority unless it were consistent with the
common law, and unless jnries and judges saw fit to enforce it,
it may be mentioned that it is probable that no judge in England was ever sworn to observe the laws enacted either by the
king alone, or by the king with the advice and assent of parliament.
The judges were sworn to "do equal law, and execution of
riglu, to all the king's subjects, rich and poor, Wit/Wilt Ilaving
regard to allY person i" and that they will "deny no man
common l'igltt i""* but they were 1IOt sworn to obey or execute
any statutes of the king, or of the king and parliament. Indeed, they are virtually sworn not to obey any statutes that
are against "common rigltt," or contrary to "tlte common
law," or "law of lite land i" but to "certify the king thereof"
- that is, notify him that his statutes are against the common
law i-and
then proceed to execute the common law, notwithstanding such legislation to the contrary ... The words of the
oath on this point are these:
"That ye deny no man common right by (virtue of) the
king's letters, 110r nOlle other mall's, nor for none other cause j
and in case anI) letters come to you cOlltrar!J to the law, (that
is, the common Jaw, as will be seen 011 reference to the entire
oath given in the note.) that ye do nothing b!J Sitch letters, but
.... Common right .. waa the

COIIII'MII

law.

1 C9kt'. Inn, 1(2 a. 2 do. 55,6.
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-certify the king

thereof, and proceed to execute the 1010, (that
the same letters."

is, the common law,) nanolthstanding'

When it is considered that the king was the sale legislative
power, and that he exercised this power, to a great extent, by
orders in council, and by writs and "letters" addressed oftentimes to some sheriff, or other person, and that his commands,
when communicated to his justices, or any other person, "by
letters," or writs, under seal, had as much legal authority as
Jaws promulgated in any other form whatever, it will be seen
that this oath of the justices absolutely required that they disregard any legislation that was contrary to "commul/ righi,"
or "lite common. law," and notify the king that it was contrary to common right, or the common law, and then proceed
to execute the common law, notwithstaudiug such legislation.e
If there could be any doubt that such was the meaning of
this oath, that doubt would be removed by a statute passed by
the king two years afterwards, which fully explains this oath,
.us follows:
"Edward, by the Grace of God, &c., to the Sheriff of
Stafford, greeting: Because that by divers complaints made to
lIS, we have perceived that the Law oj the Land, which we by
our oath are bound to maintain, is the less well kept, and the
execution of the same disturbed many times by maintenance
and procurement, as well in the court as ill the country j we
• The o&th of the justices isin these words 1
.. , Ye sho.ll swear, tm.t well &00 l&wfuJlyye shaH serve our lor'! 'the king and AU
ptoplt, in the office of ju!'.ice, and the.t lawfully ye shall counsel the king 10 hi.
'business, and that yo shall not counsel nor a.ssent to anything which may turn him 10
-damage or disherison in &oy manner, way, or color. And th&t ye 1ha.1I not know the
-damo.ge or disherison of him, whereof ye shall not cause him to -be warned by yourself,
-or by other; nd that ye shall do equal law nr.d UtcUin,. of right to all hi•• ahjtd" rich
"nilPO"", withald hauia;: regard to aNY person: And tha.t yo take not by yourself, or by
-other, privily nor apertly, gift nor reward of golJ nor silrer, nor of any other thing
th&t m&ytum to your profit, unless it bo meat or drink, and that cf email ralue, of
'.&nyman that shall have any plea or process br.nging before you, ill long a.a the same
process shall be 80 hanging, nor after for the same cause. And that ye take no fee, a.a
long a.a yo ahall be justice, nor robe of o.ny IWLngreilt or smal), but of the king him •
.self. .And tho.t yo give none I.dviee or eouusol to no man greo.t or small, in no ease
where the king is pa.rty. And in ease that any, of "ha.t est.a1.eor eondltlon they be, como
before you in your sesslons with force and arms, or otherwise ags.in.t the peace, or
-ags.inst the form of the statute thereof made, to duturh utcUlion of the com""",
'law," (ma.rk 'the term, .. cmnnl<lU1a",,") .. or to mena.ce'tho 'peo'ple that they may not
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greatly moved of conscience in this matter, and for this cause
desiring as milch for the pleasure of God, and ease and quietness of our subjects, as to save our conscience, and for to save
and keep our said oath, by the assent of the great men and
other wise men of our council, we have ordained these things
follnwing:
"First,
we have commanded all our justices, that they
shall from henceforth do equal law and execution of right to
nil om subjects, rich and poor, without having regard to any
person, and without omitting to do l'igllt for any letters or com-

uumdmeut which may come to lhetn from us, or from auy
other, or by allY other cause. And if that any letters, writs, or
commandments come to thejustices, or to other deputed to do law
and riglu according to the usage of the realm, in disturbance
of the laio, or of the execution of the same, or of right to the
parties, thejllstices and other aforesaid sitall proceed and hold
their courts and prOCCSSI:S,
where the pleas and matters be depending before them; as if no sucli letters, writs, or commandments were come to them. j and they sitall certify 1IS and our
council of such. commandments wltich be contrary to the law,
(that is, "the law of the land," or common law,) as of ore is
said."*' And to the intent that our justices shall do even
right to all people in the manner aforesaid, without more favor
showing to one than to another, we have ordained and caused
our said justices to be sworn, that they shall not from henceforth, as long as they shall be in the office of justice, take fee
nor robe of any man, but of ourself, and that they shall take
no gift nor reward by themselves, nor by other, privily nor

pursue tbe law. tbat ye sbal] cause tbeir bodies to be arrested and put ill prison; and
in case tbey be such that yo cannot arrest them. tbs.t ye certify the king of tbeir
names. and of their misprision, bastily, so that he may tbereof ordain a convenablo
remedy. And that ye by yourself. nor by other, privily nor apertly, maintain any
plea or quarrel hanging in the king's court, or elsewhere in the country. And that y'
dmy no ",an common right by the king', Idlers, IWr """e othrr man's, ,.",. for none other
cause; and in case an!/ lrtter« come to !/'JU contrary to the law," (that is, the" common
law" b1'orementwned,) .. thnt ye do ootmng by such leuer«, but certify the king thereof, and
proceedto ezecute the law," (the "common law" b1'ore mentioned,) "nolWllkstanding tlu
same leuers,
And tbat yo shall do and procure tbe profit of tbe king and of his crown.
with all things wbero yo may reasouably do the same. And in case ye be from henceforth found in default in any of the points aforesaid, ye sball be at the king's will of
body, Iands, and goods, thereof to be dono as shall please him. as God you help and aU
saints."-18 Edward III., st • .I.. (13,14.)
.. That tbe terms" Law" and "Right," as used in this statute, mean tbe common
law, is shown by tbe preamble, which declares the motive of the statute to be that .. tlu
La1l' of the Land, (the common law,) wmrh we (the king) by our ooth art bawd to mai...
tain," may be the better kept, &0.
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apertly, of any man that hath to do before them by any way,
-except meat and drink, and that of small value; and that they
shall give no counsel to great men or small, in case where we
be party, or which do or may touch us ill allY point, upon
pain to be at our will, body, lands, and goods, to do thereof as
.shall please us, in case they do contrary. And for this cause
we have increased the fees of the same, our justices, in such
manner as it ought reasonably to suffice them." -20 Edward IlL, ch, 1. (134(i.)
Other statutes of similar tenor have been enacted, as follows:
"It is accorded and established, that it shall 110the commanded by the great seal, nor the little seal, to disturb or
<delay common right; and though such commandments do
come, the justices shall not therefore leave (omit) to do right
in any point." - St. 2 Edward IlL, ch, 8. (132ft)
"'fhat by commandment of the great seal, or privy seal, no
point of this statute shall he put ill delay; nor that the justices
of whatsoever place it be shall let (omit) to do the common
law, by commandment, which shall come to them under the
great seal, or the privy seal." -14 Edward IlL, st. 1, ch, H.
(1340.)
" It is ordained and established, that neither letters of the
signet, nor of the king's privy seal, shall be from henceforth
sent in damage or prejudice of the realm, nor in disturbance
of the law" (the common law). -11 Ric/tard IL, ch, 10.
(1387.)
It is perfectly apparent from these statutes, and from the
(lath administered to the justices, that it was a matter freely
confessed by the king himself, that his statutes were of no
validity, if contrary to the common law, or "common right."
The oath of the justices, before given, is, I presume, the
same that has been administered to judges in England from
the day when it was first prescribed to them, (1344,) until
now. I do not find from the English statutes that the oath
has ever been changed. The Essay on Grand Juries, before
referred to, and supposed to have been written by Lord
Somers, mentions this oath (page 73) as being still administered to judges, that is, in the time of Charles II., more than
three hundred years after the oath was first ordained. If the
(lath has never been changed, it follows that judges have not
only never been sworn to support any statutes whatever of
91=
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the king, or of parliament, but that, for five hundred years
past, they actnally have been sworn to treat as invalid all
statutes that were contrary to the common law.

SECTION

VI.

The Coronation Oath.
That the legislation of the king was of no authority over a
jury, is further proved by the oath taken by the kings at their
coronation. This oath seems to have been substantially the
same, from the time.of the Saxon kings, down to the seventeenth century, as will be seen from the authorities hereafter
given.
The purport of the oath is, that the king swears to 'maintain
the law oj the land - that is, the common law. In other words,
he swears "to concede and preserve to the English people the
laws and customs conceded to them by the ancient, just, and
pious English kings, ;ll< ;ll< and especially the laws, customs,
and liberties concededto the clergy and people by the illustrious
king Bdioard i" ;ll< ;ll< and" the just laws and customs which
the common people have chosen, (quas vulgus elegit)."
These are the same laws and customs which were called
by the general name of "the law oj the land," or "the common law," and, with some slight additions, were embodied in
Magna Carta.
This oath not only forbids the king to enact any statutes
contrary to the common law, but it proves that his statutes
could be of no authority over the consciences of a jury; since,
as has already been sufficiently shown, it was one part of
this very common law itself, - that is, of the ancient II laws,
customs, and liberties," mentioned in the oath, - that juries
should judge of all questions that came before them, according
to their own consciences, independently of the legislation of
the king.
It 'Yas impossible that this right of the jury could subsist
consistently with any right, on the part of the king, to impose
any authoritative legislation upon them. His oath, therefore,
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to maintain the law of the land, or the ancient II laws, customs, and liberties," was equivalent to an oath that he would
never assume to impose laws upon juries, as imperative rules
of decision, or take from them the right to try all cases according to their own consciences.
It is also an admission that he
had no constitutional power to do so, if he should ever desire
it. This oath, then, is conclusive proof that his legislation
was of no authority with a jury, and that they were under no
obligation whatever to enforce it, unless it coincided with their
own ideas of justice.
The ancient coronation oath is printed with the Statutes of
the Realm, vol. i., p. 168, and is as follows: '*'
TRANSLATION.

of England, on his Ooronation,
(The Archbishop of Canterbury,
to whom, of right and
custom of the Church of Canterbury, ancient and approved, it
pertains to anoint and crown the kings of England, on the day
of the coronation of the king, and before the king is crowned,
shall propound the underwritten questions to the king.)
The Jaws and customs, conceded to the English people by
the ancient, just, and pious English kings, will you concede
and preserve to the same people, with the confirmation of an
oath '1 and especially the laws, customs, and liberties conceded
to the clergy and people by the illustrious king Ed ward '1
II

Form of the Oath of the King

• The following is a oopl of the origina.! :
" Forma Jurammti R.gi& .Anglia in Coronation. mil :
(Archiepisoopus Cwltuarioo, ad quo de jure et oonsuetudine Ecclesloo Cwltuarioo, antlque. et .apprcbeta, pertinet Reges Anglloo inungere et oorona.re,die ooronacionia Regis,
a.nteque Rex ooronetur, fa.ciet Regi Interrogationes subscriptas.)
Si leges et oonauetudines lob antiquis justis et Deo devotia Regibus plebi Angllcano
ooncessas, cum sacramenti oonfirmaeione eidem plebl ooncedere et serrare (voIueris :)
Et preesertlm leges et eonauetudinea et libertates a glerioso Rege Edwardo clero populoque ooncessa.s1
(Et respondeat Rex,) Concedo et servare volo, et sacramento oonflrma.re.
Servabis Ecclesloo Dei, Cleroque, et Populo, po.eem ex integro et oonoordia.min Deo
secundum vires tuaa 1
(Et respondeat Rex,) Serva.bo.
Facies fieri in omnibus Judiciis tuis eq'!&lllet rectam juaticia.m, et diacreoionem, in
miserioordia. et veritate, secundum vires tuaa 1
(Et respondeat Rex,) Faeia.m.
Concedis justas, leges et oonauetudinel ease tenenw, et promittis per to eas ease
protegenw, et ad honorem Dei oorrobora.nw, qua. t1II1p elegit, secundum vires tuu 1
(Et respondeat Rex,) Coneedo et promitto."
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(And the king shall answer.) I do concede, and will preserve them, and confirm them by my oath.
Will you preserve to the church of God, the clergy, and
the people, entire peace and harmony in God, according to
your powers 1
(Aud the king shall answer,) I will.
In all your judgments, will you canse equal and right
justice and discretion to be done, in mercy and truth, according to your powers 1
(And the king shall answer,) I will.
Do you concede that the just laws and customs, 1o/tich the
com man people have chosen, shall be preserved j and do YOIl
promise that they shall be protected by you, and strengthened
to the honor of God, according to your powers 1
(And the king shall answer.) I concede and promise."
The language used in the last of these questions, "Do you
concede that the just laws and customs, wlliclt the common.
people have chosen, (quas vulgus elegit,) shall be preserved 1"
&c., is worthy of especial notice, as showing that the laws,
which were to be preserved, were not necessarily all the laws
which the kings enacted, but only such of them. as the common
people had selected or approved.
And how had the common people made known their approbation or selection of these laws? Plainly, in no other way
than this - that the juries composed of tile common people had
voluntarily enforced them. The common people had no other
legal form of making known their approbation of particular
laws.
The word "concede," too, is an important word. In the
English statutes it is usually translated grant-as
if with an
intention to indicate that "the laws, customs, and liberties"
of the English people were mere privileges, grauted to them
by the king j whereas it should be translated concede, to indicate simply an acknouiledgment, on the part of the king. that
such were the la ws, customs, and liberties, which had been
chosen and established by the people themselves, and of right
belonged to them, and which he was bound to respect.
I will now give some authorities to show that the foregoing
oath has, ill substance, been the coronation oath from the times
of William the Conqueror, (1066,) down to the time of James
the First, and probably until 1688.
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It will be noticed, in the quotation from Kelham, that he
says this oath (or the oath of William the Conqueror) is "ill
sense and substance the very same with that which the Saxon
kings used to take at their coronations."
Hale says :
Yet the English 'were very zealous for them," (that is, for
the laws of Edward the Confessor,) "no less or otherwise than
they are at this time for the Great Charter; insomuch that
they were never satisfied till the said la ws were reenforced,
and mingled, for the most part, with the coronation oath of
king Wilham 1., and some of his successors." -1 Hale's History of Common Law, 157.
II

Also, "William, on his coronation, had sworn to govern by
the laws of Edward the Confessor, some of which had been
reduced into writing, but the greater part consisted of the immemorial customs of the realm." -Ditto, p. 202, note L.
Kelham says:
"Thus stood the laws of England at the entry of William I.,
and it seems plain that the laws, commonly called the laws of
'Edward the Confessor, were at that time the standing laws of
the kingdom, and considered the great rule of their rights and
liberties; and that the English were so zealous for them, 'that
they were never satisfied till the said laws were reenforced, and
mingled, for the most part, with the coronation oath.' Accordingly, we find that this great conqueror, at his coronation on
the Christmas day succeeding his victory, took an oath at the
altar of St. Peter, Westminster, in sense and substance the very
same with that wltich the Saxon kings used to take at their
coronations.
And at Barkharnstead, in the fourth year
of his reign, in the presence of Lanfranc, Archbishop of Canterbury, for the quieting of the people, he swore that he would
inviolably observe the good and approved ancient laws which
had been made by the devout and pious kings of England, his
ancestors, and chiefly by King Edward; and we are told that
the people then departed in good humor." -Kelltam's
Preliminary Discourse to the Laws of William. the Conqueror.
See, also, 1 Hale's History of the Uommon Law, 186.

* ~

Crabbe says that William the Conqueror" solemnly swore
that he would observe the good and approved laws of Edward
the Confessor." - CraJJbe'sHistory of the English Law, p. 43.
The successors of William, up to the time of Magna Carta,
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probably all took the same oath, according to the custom of
the kingdom j although there may be no historical accounts
extant of the oath of each separate king. But history tells us
specially that Henry 1., Stephen, and Henry II., confirmed
these ancient laws and customs. It appears, also, that the
barons desired of John (what he afterwards granted by Magna Carta) "that the laws and liberties of King Edward,
with other privileges granted to the kingdom and church of
England, might be confirmed, as they were contained in the
charters of Henry the First j further alleging, that at the time
of his absolution, ILepromised by his oath to observe these very
laws and liberties."-Echard's
History of England, p. 105-6.
It would appear, from the following authorities, that since
Magna Carta the form of the coronation oath has been "to
maintain the law of the land," .-meaning that law as embodied in Magna Carta. Or perhaps it is more probable that
the ancient form has been still observed, but that, as its sub.stance and purport were" to maintain the law of the land,"
this latter form of expression has been used, in the instances
here cited, from motives of brevity and convenience. This
supposition is the more probable, from the fact that I find no
statute prescribing a change in the form of the oath until 1688.
That Magna Carta was considered as embodying" the law
of the land," or "common law," is shown by a statute passed
by Ed ward I., wherein he "grants," or concedes,
" That the Charter of Liberties and the Charter of the F.orest
shall be kept in every point, without breach, '*' * and
that our justices, sheriffs, mayors, and other ministers, which,
under us, have the laws of our land * to guide, shall allow the
said charters pleaded before them in judgment, in all their
points, that is, to wit, the Great Oharter as the Common Law,
and the Charter of the Forest for the wealth of the realm.
"And we will, that if any judgment be given from henceforth, contrary to the points of the charters aforesaid, by the
justices, or by any other our miuisters that hold plea before
them against the points of the charters, it shall be undone,
and holden for uaught."-25
Edward L, ch. 1 and 2. (1297.)

* *

• It would appear, from the text, that the Charter of Liberties and the Charter of
tho Forest were sometimes called "lalC$ of the Isnd,"
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Blackstone also says:
" It is agreed by all our historians that the Great Charter
of King John was, for the most part, compiled from the ancient
customs of the realm, or the laws of Edward the Confessor j
by 1DMchthey usually mean the old common law which 1DM
established under our Saxon princes." - Blackstouds Intraduction to the Charters. See Blackstone's Law Tracts, 289.
Crabbe says:
"It is admitted, on all hands, that it (l\'fagna Carta) contains nothing but what was confirmatory of the common law,
and the ancient usages of the realm, and is, properly speaking,
only an enlargement of the charter of Henry I., and his successors." - Crabbe's History of the English Law, p.127.
That the coronation oath of the kings subsequent to Magna
Carta was, in substance, if not in form, "to maintain this law
of the land, or common law," is shown by a statute of Edward
Third, commencing as follows:
"Edward, by the Grace of God, &c., &c., to the Sheriff of
Stafford, Greeting: Because that by divers complaints made to
us, we have perceived that the law of the land, lOMcltwe by
oath are bound to maintain," o/c.-St. 20 Eduard IlL (1346.)
The following extract from Lord Somers' tract on Grand
Juries shows that the coronation oath continued the same as
late as 1616', (four hundred years after Magna Carta.) He
says:
"King James, in his speech to the judges, in the Star Chamber, Anno 1616, told them, 'That he had, after many years,
resolved to renew his oath, made at his coronation, concerning
justice, and the promise therein contained for maintaining
the law of the land.' And, in the next page save one, says,
, I was sworn to maintain the law of the land, and therefore
had been perjured if I had broken it. God is my judge, I
never intended it.' " - Somers on Grand Juries, p. 82.
In 1688, the coronation oath was changed by act of Parliament, and the king was made to swear:
"To govern the people of this kingdom of England, and the
dominions thereto belonging, according to the statutes in Parliament agreed on, and the laws and customs of the same." "St. 1 wiuu« and .Mary, ch. 6. (16~8.)
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The effect and legality of this oath will hereafter be considered. For the present it is sufficient to show, as has been
already sufficiently done, that from the Saxon times until at
least as lately as 1616, the coronation oath has been, in substance, to maintain the law of the land, or the common law,
meaning thereby the ancient Saxon customs, as embodied in the
laws of Alfred, of Edward the Confessor, and finally in Magna
Carta.
It may here be repeated that this oath plainly proves that
the statutes of the king were of no authority over juries, if
inconsistent with their ideas of right j because it was one part
of the common law that juries should try all causes according
to their own consciences, any legislation of the king to the
contrary notwithstanding.s
* As the ancient coronation O&th,given in the text, baa come down from the SfJZOfl
times, the following rem&rD of PaIgrave will be pertinent, in connection with the
oath, &8 illustrating the fa.ct th&t, in those times, no special authority atta.ched to the
laws of the king:
.. TM Imperial ,\\iten&gemot W&8 not a legislative a.ssembly, in tbe strict sense of
the term, for the whole Anglo-Suon empire. Promulpting
his edicts amidst his
peers and prelates, the king uses the language of command; but the theoretical prerogative was modified by usage, and the practice of the constitutiou required that the
law should be accepted by the legislatures (courts) of the several kingdoms. * * The
• Ilasllcus ' speaks in the tone of preroptive:
Edpr does not merely recommend, he
eonnuands that the law shall be adopted by all the people, whether English, Danes, or
lJriton~, in e, ery I18I'tof his empire, Let this statute be observed, he continues, by
F.arl Oslae, and all the host who dwell under his government, and let it be transmitted
by umt to the ealdormen of the other subordinate states. And yet, in defiance of this
I",sitire injullction, the laws of Edga.r were not accepted in Mercia until the reigu of
Canute the Dune, It might be said that the course so adopted may have been an exception to the general rule; but in the se&nty and imperfect annals of Anglo·Suon
Iegislatlen, we shall be able to find SO many examples of similar proceedings, tiuu tlU
m d« ~j tnttrtm,/ll mu,t b. considered a. dICtated by the conllllution of the tmpir..
Edward
\OM the supreme lord of the Northumbrians, but more than a century elapsed before
tllcy obeyed hi. decrees. The laws of the glorious Athelstano had no elfcct in Kent,
(county,) the dependent appanage of hi. crown, until sanctioned hy tho lVitr.n of the
.hir. (county court). And tho power of Canute himself, the' King of all England,'
doc. not seem to have compelled the Northumbrlans to receive his code, uutil the reign
of the Confessor, when such acceptance became a pa.rt of the compa.ct upon the aecceelon
of a new earl.
Legislation constituted hut a small portion of the ordinary business transacted by the
Imperial Witenagemot.
The wisdom of the assembly 1'1'&8 shown in avoiding unnecessary change. COnButing principnlly of tradlli<mar!l wag.s and unet.tonal CUltlo"",
the law W4I uphtld by opinitm. The ptoplt cOJllidCTtdthar jurUprudmce 41 a part ~f their
inhtritanct.
Their privileges and their duties were closely conjoined; mOJItfrtqlU1ltly,
the .tatutu them.tlru
Wtr• ."ly njJirmancu of ancitnt e... toms; or declaratory mactmmt ••
In the Anglo-Saxon commonwealth, therefore, the legislative functions of tho Witenagemot were of far less importance than tho other branches of its authority. * * The
members of the Witenagemot were tbe • Pares Curi",' (Peers of Court) of the kingdom.
How far, on these occasions, their opinion or their equity controlled the power of the
crown, caunot 00 ascertained. Hut the form of in~erting their names in the • T.. ting
Cia .... 'W&8 retained under the Anglo-Norman reigns; and the sovereign, who sub, mUted hi. Charter to the judgment oC the Prouru,
profel!8ed to be guided by the
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opinion wbiob tbey gave. As the 'P_' of the empire, the Witenagemot deoicled
the di!putes between the great vusall of tbe crown. - - The juriadiotion ueroiled
In the Parliament of Edward I., wben the barony of .. LmJ·MarcMtbeoame the
lubject of litigation. Is entirely analogous to the proceedings thus adopted by the great
council of Edward, the son of .Alfred, the .Anglo-&xon king.
In thia lWembly, the king, the prelates, the dllkes, the ealdormen, and the optl.
mates puaed judgment upon all great ofl'enderB. - ~
The nuercign coald ,.., compel tJae obttiimce of 1M dtffamt ,,1JIiOM compoMl 1M .A".
glo-S4ZOtI empire. Hen08, it became more ne08uary for him to COfIciliat. tAtir~,
if be solicited any service from a T&l8&1
prince or a T&IIal state beyond the ordinary
terms of the compaet; still more so, when be needed the support of a free burgh or
city. .And we may view the asaembly (the Witenagemot) &8 partaking of the character of a politicaJ.coagresa, In which the liegemen of the crown, or the oommunlties protected by the' Baailells,' (sovereign,) were "'''ttl or .pernuulttl to relieve the exigences
of the state, or to consider those measures which mIght be required for the common
weal. The sovereign W&8 compelled to paruy with his dependents.
It may be doubted whether anyone member of the empire had power to Iegis\1.te
for any other member. The Regulus of Cwnbria was unafl'!lCted by the vote of the
Earl of East Anglire, if he chose to stand out against it. These dignitaries oonstUuteci
a oongreas, In which the sovereign could treat more conveniently Wld efl'ectually with
his vassals than by separate negotiations. - - But the determinations of the Wltan
bound those only who were present, or who ooncurred In the proposition; and .. T&IIal
denying hia assent to the grant, might assert that the engagement which he had eontraeted with his superior did not involve any pecuniary subsidy, but only rendered him
liable to perform service In the field." -1 Palgrt1.VlJ'# RUe ....d Progr_ of 1M E"llWa
Commo..wcallll, 63 7 to 642.

10
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IV.

THE RIGHTS AND DUTIES OF JURIES IN CIVIL SUITs:.

THE evidence already given in the preceding chapters proves
that the rights and duties of jurors, in civil suits, were anciently
the same as in criminal ones j that the Jaws of the king were
of no obligation upon the consciences of the jurors, any further than the la \VS were seen by them to be just j that very
few laws were enacted applicable to civil suits j that when a
new law was enacted, the nature of it could have been known
to the jurors only by report, and was very likely not to be
known to them at all i that nearly all the la w involved in civil
suits was unwritten j that there was usually no ODe in attendance upon juries who could possibly enlighten them, unless it
were sheriffs, stewards, and bailiffs, who were unquestionably
too ignorant and untrustworthy to instruct them authoritatively j that the jurors must therefore necessarily have judged
for themsel ves of the whole case j and that, as a general rule,
they could judge of it by no law but the law of nature, or the
principles of justice as they existed in their own minds.
The ancient oath of jurors in civil suits, viz., that" tlley
w()llld make known the truth according to their consciences."
implies that the jurors were above the authority of all legislation. The modern oath, in England, viz., that they" toill10ell
and truly try the issue between the parties, and a true verdict
give, according to the evidence." implies the same thing. If
the laws of the king had been binding upon a jury, they
would have been sworn to try the cases according to law, or
according to the laws.
'}'he ancient writs) ill civil suits, as given in Glanville,
(within the half century before Magna Oarta,) to wit, "Summon twelve free and legal men, (or sometimes twelve knights,)
to be in court, prepared upon their oaths to declare whether .A
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B have the greater rigltt to the land in question," Indicate
that the jurors judged of the whole matter on their consciences only.
The language of Magna Carta, already discussed, establishes the same point i for, although some of the words, such
as "outlawed,"
and "exiJeJ," would apply only to criminnl
cases, nearly the whole chapter applies as well to civil .as to
criminal suits. For example, how could the payment of a
debt ever be enforced against an unwilling debtor, if he could
neither be "arrested, imprisoned, nor deprived of his freehold,"
and if the king could neither" proceed against him, nor send
anyone against him, by force or arms" 1 Yet 1\Iagna Carta
as much forbids that any of these things shall be done against
.a debtor, as against a criminal, except according to, or in esecutioti of, "a judgment of Ids peers, or lite law of the land,"
- a provision which, it has been shown, gave the jury the
free and absolute right to give or withhold. "judgment"
according to their consciences, irrespective of all legislation.
The following provisions, in the Magna Carta of John,
-illustrate the custom of referring the most important matters of
a civil nature, even where the Icing was a party, to the determination of the peers, or of twelve men, acting by no rules
but their own consciences.
These examples at least show
that there is nothing improbable or unnatural in the idea that
juries should try all civil suits according to their own judg-ments, independently of all laws of the king.
61'

Chap. 65. "If

we have disseized or dispossessed

the Welsh

(If any lands, liberties, or other things, without the legal judgment of their peers, they shall be immediately restored to
them. And if any dispute arises upon this head, the matter
.shall be determined in the Marches, '*' by tile jrtdgmellt of their

peers," &C.
Cltap. 68. "We shall treat with Alexander, king of Scots,
<concerning the restoring of his sisters, and hostages, and rights
.and liberties, in the same form and manner as we shall do to
the rest of our barons of England j unless by the engagements, which his father William. late king of Scots, hath
entered into with t.IS, it ought to be otherwise i and tltis shall
.be left to tile determination of his peers in our court."
• MarIN" the limits. or boundadee, between England JUld Wale&.
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Ohap. 56. "All evil customs concerning forests, warrens;
and foresters, warreners, sheriffs, and their officers, rivers and
their keepers, shall forthwith be inquired into in each county,
hy twelve lenigltis of the same shire, chosen by the most creditable persons in the same county, and upon oath; and within
forty days after the said inquest, be utterly abolished, 80 as
never to be restored."
There is substantially the same reason why a jury ought
to judge of the justice of laws, and hold all unjust laws invalid, in civil suits, as in criminal ones. That reason is the
necessity of guarding against the tyranny of the government.
Nearly the same oppressions can be practised in civil suits as
in criminal ones. For example, individnals may be deprived
of their liberty, and robbed of their property, by judgments
rendered in civil suits, as well as in criminal ones. If the
laws of the king were imperative upon a jury in civil snits, the
kirig might enact laws giving one man's property to another,
or confiscating it to the king himself, and authorizing civil suits
to obtain possession of it. Thus a man might be robbed of his
property at the arbitrary pleasure of the king, In fact, all the
property of the kingdom would be placed at the arbitrary disposal of the king, through the judgments of juries in civil
suits, if the laws of the king were imperative upon a jury in
such suits.w
• That the kings would have had no scruples to enact laws for the special P1lJ1lO8ll
of
plundering the people. by means of the judgments of juries, if they could bYe got
juries to acknowledge the authori';y of their laWIJ.ill ement from the audacity ...ith
...hioh they plundered \hem. without Pollyj.udgments
juries to authorize ~em.
It Is not necessary to OCQIlpyapnea here to give deWLs as to these ro\lbenes ~ bu"
QnIy some eviaenoo of the general fact.

0'

Ho.llam Bay!, tho.t .. For the first three reigns (of the Norman kings) .. • the intolerable exactions of tribute. the rapine of purveyo.nce, *he iniquity of royo.l courts, are.
oontinw..uy in the mouths of the historians, 'God sees the wretohed people: says the.
&xon Chronicler, "most unjustly oppressed ~ first they are despoUed or their posses-,
alons,and then butchered.' This was a grievous yeo.r (1l24). Whoever had Poll,.
property. lost it \ly heavy mes awl unjust decrees." -2 Middle .Agt., 435-6.
u. In the suooecding reign of John, 0.11the rapacious exaotion8 usual to these Norman
kings were not only redoubled. but mingled with outrages or tyrPoDUystill more intolerablo. .. ..
•
.. In 1207 John took a seventh of the mOY8.h\es of lay PoIlIl8piritual pel'8OU8, aU
murmuring, but none daring to speak against it!' - Ihuo;

"6.

In Hume's account of the extortions of those mnes, the, followmg paragraph
00CUl'8 :

" But the most bareCa.Qed acts of tyranny awl oppression were pl&Ctlsed
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to make

a jury paramount to legislation in criminal suits, and subordinate to it in civil suits j because an individual, by resisting
the execution of a civil judgment, founded upon an unjust
Jews, who were entirely out of the protection of the law, and were abandoned to the
Immeasurable rapacity of the king and his ministers. Besides many other indignities,
to which they were continually exposed. it appears that they were onee oll thrown Into
prison, and the sum of tG,Oo{) mnrks exacted for their liberty.
At another time,
Isaac, the Jew, paid alone 6100 marks; Brun, 3000 marks; Jnrnet, 2000; Ilennet, 500.
At another, Licorico., wY.lowof David, the Jew of Oxford, was required to pay LOOO
ma.rks." -Hume'l
Hist; ERg., .Appmdi.r 2.
Further accounts of the extortions and oppreuions of the kings mny be found In
Hume's History, Appendix 2, ad in llallam's Middle Ages, vol. 2, p, 435 to 446.
By Magna Carta John bound himself to make restitution for some-of the spoliatioDI
he had committed upon individuals II withoul tilt ltgal judpllmt of lluir pea ••" - .<;ce
Magna Carta of John, eh, 60, 61, 66 and 66.
One of the great charges, on account of which the nation rose agaimt John, was,
that he plundered indlviduols of their property," witlwut Ifgalj1tdgmml ofth<ir petri .. '
Now it was evidenUy very weak and short-sighted in Jobn to expose himself to such
'Charges, if /Us law 1DtI"e rtally ohligator'y"pon 1M petrO; because, In that case, he could
l1ave ena.eted auy laws that were necessary for his purpose, and then, by civil snits,
llave brought the c&ses~fore juries for their" judgment," and thus have accomplished
all his robberies In a tJe~ectIy legal manner.
. There would evidenUy have been no sense in these complaints, that he deprived men
<of their property II uithoul legal judgmml of their peer.," if his laws had been binding
upon the peers; because he could then have made the same .roli&tion, as well with
the judgment of the peera as without it. Taking the Judgment of tho peers in the
matter, would have been only a ridiculous and useless formality, It they were to
exercise no discretion or conscience of their own, indepeooenUy ot the laws of the
king.
It may here be mentioned, in passing, that the /W.mewould be truo In criminal Dl&ttors, if the king's law8 were obligatory upon juries.
As an illustration of what tyranny the kings would sometimes pr&efise, Hume says:
..It appears from the Great Charter itselt, that not only John, a tyrannical prince,
and Richard, a violent one, but their fa.ther Henry, under whose refgn tho prevalenco
()f gt'088 abll$es is the least to be suspected, were accustomed, from their solo authority,
'Without process of law, to imprison, banish, and attaint tho freemen of their kingdom."
-Hum .. .Appmdiz 2.
The provision, also, in the 64th chapter of Magna Carin, that" all unjust r.nd Illcgol
fines, and &II amercements, imposed unjustly, and amtrary to flu Law of the Land, .hall
lie mlirely forgiven," &c.; and the provision, in chapter 61, that the king II will eause
full justice to be .administered" In regard to ".all those things, of which any person
has, without legal judgment of his peers, been dispossessed or deprived, either by:Klng
Henry, our father, or QUI.' brother, King Richard," indicate the tyrannical practice.
that prevailed.
We are told abo that John himself" had dispoese88ed ~vera1 great men without
any judgment of their peers, condemned others to cruel deaths, • • Insomuch that
hla tyrannleal will stood instead of .. law." - EcJwd'. K ..tory of England, lQ6.
- lITOW&ll theso things were V8lY UlIIl80888&Q'

IoIld foolish, if his laws WCle binding

10"
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law, could give rise to a criminal suit, in which the jury
would be bound to hold the same law invalid. So that, if an
unjust law were binding upon a jury in civil suits, a defendant, by resisting the execution of the judgment, could, in effect,
convert the civil action into a criminal one, in which the jury
would be paramount to the same legislation, to which, in the
civil suit, they were subordinate. In other words, in the criminal suit, the jury would be obliged to justify the defendant ill
resisting a law, which, in the civil suit, they had said he was
bound to submit to.
To make this point plain to the most common mind-suppose a law be enacted that the property of A shall be given to
B. B brings a civil action to obtain possession of it. If the
jury, in this civil suit, are bound to hold the law obligatory,
they render a judgment in favor of B, that he be put in pos.session of the property j thereby declaring that A is bound to
JlUbmitto a law depriving him of his property. But when the
execution of that judgment comes to be attempted - that is,
-when the sheriff comes to take the propertyfor the purpose
of delivering it to B - A acting, as he has a natural right to
.do, in defence of his property, resists and kills the sheriff. He
ds thereupon indicted for murder. On this trial his plea is,'
;that in killing the sheriff, he was simply exercising his natural
right of defending his property against an unjust law. The
dnry, 110tbeing bound, in a criminal case, by the authority of
an unjust law, judge the act on its merits, and acquit the defendant- thus declaring that he was not bound to submit to
the same law which the jury, in the civil snit, had, by their
judgment, declared that he was bound to submit to. Here is
a contradiction between the two judgments. In the civil suit,
the law is declared to be obligatory upon Aj in the criminal
suit, the same law is declared to be of no obligation.
UPOIljuries; beCII.lISe,in that case, he could have procured the eonrletlon of these men
in a legal manner, and thllS havo saved the necessity of such usurpation. In short, if
the laws of the king had been binding upon juriea, there Is no robbery, vengeance, or
oppression, which he could not have secompllahed throllgh the judgments of juries.
This comideration Is sufficient, of Itself, to prove that the laws of the king were of 110
AUthority ever a jury, in either civil or criminal cases, unlesa tho juries regarded the
!AWl as just in themsel vos.
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It would be a solecism and absurdity in government to
allow such consequences as these. Besides, it would be practically impossible to maintain government on such principles j
for no government could enforce its civil judgments, unless it
could support them by criminal ones, in case of resistance. A
jury must therefore be paramonnt to legislation in both civil
and criminal cases, or in neither. If they arc paramount in
neither, they are no protection to liberty. If they are paramount in both, then all legislation goes only for what it may
chance to be worth in the estimation of a jnry.
Another reason why Magna Carta makes the discretion and
consciences of juries paramount to all legislation in civil snits,
is, that if legislation were binding upon a jury: the jurors(by reason of their being unable to read, as jurors in those
days were, and also by reason of many of the statutes being
unwritten, or at least not so many copies written as that juries
could be supplied with them) - would have been necessitated
- at least in those courts in which the king's justices sat - to
take the word of those justices as to what the laws of the king
really were. In other words, they would have been necessitated to take tile law from the court, as jurors do now.
Now there were two reasons why, as we may rationally
suppose, the people did not wish juries to take their law from
the king's judges. One was, that, at that day, the people
probably had sense enough to see, (what we, at this day, have
not sense enough to see, although we have the evidence of it
every day before our eyes,) that those judges, being dependent
upon the legislative power, (the king.) being appointed by it,
paid by it, and removable by it at pleasure, would be mere
tools of that power, and would hold all its legislation obligatory, whether it were just or unjust. This was one reason,
doubtless, why Magna Carta made juries, in civil snits, paramount to all instructions of the king's judges, The reason
was precisely the sall!e as that for making them paramount to
aU instructions of judges in criminal suits, viz., that the people
did not choose to subject their rights of property, and all other
rights involved in civil suits, to the operation of such laws as
the king might please to enact. It was seen that to allow the
king's judges to dictate the law to the jury would be equiva-
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lent to making the legislation of the king imperative upon the
jury.
Another reason why the people did not wish juries, in civil
suits, to take their law from the king's judges, doubtless was,
that, knowing the dependence of the judges upon the king,
and knowing that the king would, of course, tolerate no judges
who were not subservient to his will, they necessarily inferred
that the king's judges would be as corrupt, in the administration of justice, as w as the king himself, or as he wished them
to be. And how corrupt that was, may be inferred from the
following historical facts.
Hume says:
"It appears that the ancient kings of England put themselves entirely upon the footing of the barbarous Eastern
princes, whom no man must approach without a present, who
sell all their good offices, and who intrude themselves into
every business that they may have a pretence for extorting
money. Even justice was avowedly bought and sold j the
kiug's court itself, though the supreme judicature of the kingdom, was open to none that brought not presents to the king i
the bribes given for expedition, delay, suspension, and doubtless for the perversion of justice, were entered in the public
registers of the royal revenue, and remain as monuments of
the perpetual iniquity and tyranny of the times. The barons
of the exchequer, for instance, the first nobility of the kingdom,
were not ashamed to insert, 'as an article in their records, that
the county of Norfolk paid a sum that they might be fairly
dealt with i the borough of Yarmouth, that the Iring's charters,
which they have for their liberties, might not be violated j
Richard, SOil of Gilbert, for the king's helping him to recover
his debt from the Jews i
'*' Serlo, son of 'l'erlavaston, that
he might be permitted to make his defence, in case he were
accused of a certain homicide i Walter de Burton, for free law,
If accused of wounding another j Robert de Essart, for having
an inquest to find whether Roger, the butcher, and Wace and
Humphrey, accused him of robbery and theft out of envy and
ill-will, or not; William Buhurst, for having an inquest to
find whether he were accused of the death of one Godwin, out
of ill-will, or for just cause. I have selected these few instances from a great number of the like kind, which l\Iadox
had selected from a still greater number, preserved in the
ancient rolls of the exchequer.
Sometimes a party litigant offered the king a certain por-

*
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tion, a half, a third, a fourth, payable out of the debts which
he, as the executor of justice, should assist ill recovering.
Theophania de Westland agreed to pay the half of two hundred and twelve marks, that she might recover that sum
against James de Fughleston j Solomon, the Jew, engaged to
pay one marie out of every seven that he should recover against
Hugh de la Hose j Nicholas Morrel promised to pay sixty
pounds, that the Earl of Planders might be distrained to pay
him three hundred and forty-three pounds, which the earl
had taken from him j and these sixty pounds were to be paid
out or the first money that Nicholas should recover from the
earl." -Harne, Appendix 2.
"In the reign of Henry II., the best and most just of these
(the Norman) princes,
Peter, of Blois, a judicious and
even elegant writer, of that age, gives a pathetic description
of the venality of justice, and the oppressions of the poor, '" •
and he scruples 1I0tto complain to the king himself of these
abuses. We may judge what the case would be under the
government of worse princes." -Bume, Appendix 2.
Carte says:
"'l'he crown exercised in those daysan exorbitant and inconvenient power, ordering the justices of the Iring's court, iu
Suits about lands, to turn out, put, and keep in possession,
which of the litigants they pleased j to send contradictory
orders j and take largo sums of money from each j to respite
proceedings j to direct sentences j and the judges, acting by
their commission, conceived themselves bound to observe such
orders, to the great delay, interruption, and preventing of justice j at least, this was John's practice." - Carte's History of
England. vol. 1, p. 832.

* '"

Hallam says:
" But of all the abuses that deformed the Anglo-Saxon government, none was so flagitious as the sale of judicial redress.
The king, we are often told, is the fountain of justice j but ill
those ages it was one which gold alone could unsea!. Men
fined (paid fines) to have right done them; to suo in a certain
court j to implead a certain person j to have restitution of
land which they had recovered at law. From the sale of that
justice which every citizen has a right to demand, it was an
easy transition to withhold or deny it. Fines were received
for the klng's help against the adverse suitor j that is, for perversion of justice, or for delay. Sometimes they were paid
by opposite parties, and, of course, for opposite ends."-2
M'uldle Ages, 438.
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In allusion to the provision of Magna Carta on this subject,
Hallam says:
"A law which enacts that justice shall neither be sold, denied, nor delayed, stamps with infamy that government under
which it had become necessary." -2 Middle Ages, 451.
Lingard, speaking of the times (If Henry Il., (say 1184,)
says:
"It was universally understood that money possessed greater
influence than justice in the royal courts, and instances are on
record, in which one party has made the king a present to accelerate, and the other by a more valuable offer has succeeded
in retarding a decision. *~* But besides the fines paid to the
sovereigns, the judges often exacted presents for themselves,
and loud complaints existed against their venality and injustice." -2 Lingard, 231.
In the narrative of " The costs and charges which I, Richard
de Anesty, bestowed in recovering the land of 'William, my
uncle," (some fifty years before Magna Carta,) are the following items:
"To Ralph, the 'king's physician, I gave thirty-six marks
and one half; to the king an hundred marks; and to the queen
one mark of gold." 'I'he result is thus stated. "At last,
thanks to our lord the king, and by judgment of his court, my
uncle's land was adjudged to me." -2 Pal grave's Rise and
Progress of the Englis/£ Commonwealth, p. 9 and 24.
Palgrave also says:
"The precious are was cast into the scales of justice, even
when held by the most conscientious of our Anglo-Saxon
kings. A single case will exemplify the practices which prevailed. Alfric, the heir of I Aylwin, the black,' seeks to set
aside the death-bed bequest, by which his kinsman bestowed
four rich and fertile manors upon St. Benedict. Alfric, the
claimant, was supported by extensive and powerful connexions; and Abbot Alfwine, the defendant, was well aware
that there would be danger in the discussion of the dispute in
public, or before the Folkmoot, (people's meeting, or county
court); or, in other words, that the Thanes of the shire would
do their best to give a judgment in favor of their compeer.
The plea being removed into the Royal Court, the abbot acted
with that prudence which so often calls forth the praises of the
monastic scribe. He gladly emptied twenty marks of gold \
into the sleeve of the Confessor, (Edward.) and five marks of
gold presented to Edith, the Fair, encouraged her to aid the
C
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bishop, and to exercise her gentle influence in his favor. AIfric, with equal wisdom, withdrew from prosecuting the hopeless cause, in which his opponent might possess an advocate
in the royal judge, and a friend in the king's consort. Both
parties, therefore, found it desirable to come to an agreement."
-1 Pal grave's Rise and Progress, o/c., p. 650.
But Magna Carta has another provision for the trial of civil
suits, that obviously had its origin in the corruption of the
king's judges. The provision is, that four knights, to be
chosen in every county, by the people of the county, shall sit
with the king's judges, in the Common Pleas, in jury trials,
(assizes,) on the trial of three certain kinds of suits, that were
among the most important that were tried at all. The reason
for this provision undoubtedly was, that the corruption and
subserviency of the king's judges were so well known, that
the people would not even trust them to sit alone in a jury trial
of any considerable importance. The provision is this:
Chap. 22, (of John's Charter.) "Common Pleas shall not
follow our court, but shall be holden in some certain place.
Trials upon the writ of novel disseisin, and of Mort dAncester,
and of Darrein Presentment, shall be taken but in their proper
counties, and after this manner: We, or, if we should be out
of our realm, our chief justiciary, shall send two justiciaries
through every county four times a year j =I\' who, WitlL four
kniglzts chosen out of every shire, by the ]leopie, shall hold
the assizes (juries) in the county, on the day and at tke place
appointed."

It would be very unreasonable to suppose that the king's
judges were allowed to dictate the law to the juries, when the
people would not even suffer them to sit alone in jury trials,
but themselves chose four men to sit with them, to keep them
honest. t
• By the Mngnn Carta of Henry III. this is changed to once a year.
the provision of Magna Carm, cited in the text, it must be inferred that there
can he no legal trial by jury, in aliI cases, if only tho king's justices preside; lhat, to
make tho trial legal, there must be other persons, chosen by the people, to ait with
them; tho ohject being to prevent the jury's being deceived by the jU8tice~. I think
we must also infer thnt the king'8 jusUces could si~ only in tho three actions specially
mentioned. W 0 cannot go beyond the letter of Magna Carta, in making innovations
upon the common law, which required all presiding officers in jury trials to be elected
by tho people,

t From
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This practice of sending the king's judges into the counties
to preside at jury trials, was introduced by the Norman kings,
Under the Saxons it was not so. No officer of the king was
allowed to preside at a jury
by the people.

*

trial

j

but only magistrates

chosen

But the following chapter of John's charter, which immediately succeeds the one just quoted, and refers to the same
suits, affords very strong, not to say conclusive, proof, that
juries judged of the law in civil suits - that is, made the law,
so far as their deciding according to their own notions of justice could make the law.
Chap. 23. " And if, on the county day, the aforesaid assizes
cannot be taken, so many knights and freeholders shall remain,
of those who shall have been present on said day, as that the
judgments may be rendered by them, whether the business be

more or less."

,

• "The earls, sherill8, and heed-borongbs were annnally elected In the full folcmote,
(people's meet.ing)." - [..traduction to Gilbert', K .. to,y of 1M Common PleM, p. 2, na«;
" It was the especial province of the earldomen or earl to attend the shyre-meeting,
(the county court,) twice a year, and there officiate as the county judge In expounding
the secular laws, as appears by the fifth of Edgar's laws." - Samt, p. 2, not«,
"Every ward had its proper alderman, who WILB clw8m, and not imposed by the
prince."-Same,
4, le.rt.
" As the aldermen, or earls, were a1W1L'yS tlwlm" (by the people) "from among the
greatest thanes, who in those times were generally more addicted to a.rms than to letters,
they were but ill-qualified for the administration of justice. and performing the civil
duties of their office." -3 Hmry', K .. tory of Great Britain, 3{3.
"But none of these thanes were annually elected In the full folCUlote. (people's
meeting,) M the earls, .hmff" and Mad·boroughs were; nor did King Alfred (as this
author suggests) deprive the people of the election of those last mentioned magistrates
and nobles, much Iess did he appoint them himself." -liltrod. to Gilbert', K .. t, Com.
'PleM, p, 2, nou,
"The sherilr was usually not appointed by 'the lord, but elected by the freeholders
of the district."-Polilital
Diditmary, word Shmff.
" Among the most remarkable of the Saxon laws we may reckon • • the election
of their magistrates by the people, originally even that of their kings, till dear-bought
experience evinced the convenience and necessity of establishing an hereditary sueeesalon
'to the crown. But that (the election) of all subordinate magistrates, their military officers
or heretochs, their sheriffs, their conservators of the peace, their coroners, their portreeves,
'(since changed into mayors and ballilrs,) and even their tithing-men and borsholders at
the last, continued, some, till the Norman conquest, others for two centuries after, ~d
some remain to this day."-4.
Biathtont, n3•
.. The election of sheriffs was left to the people, atetmlin8 to amimt Vla8'," - St.
W at. I, e, 27.- Crabhf'. H .. ,ory oj EnglUh Lau" 181.

p.
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The meaning of this chapter is, that so many of the civil
suits, as could not be tried on the day when the Iring's justices
were present, should be tried afterwards, by the four knights
before mentioned, and thefreeholders, tluu is, thejury. It must
be admitted, of course, that the juries, ill these cases, judged
the matters of law, as well as fact, unless it be presnmed that
the knights dictated the law to the jury-a
thing of which
there is no evidence at all.
.
,
As a final proof on this point, there is a statute enacted seventy years after Magna Carta, which, althongh it is contrary
to the common law, and therefore void, is nevertheless good
evidence, inasmuch as it contains an acknowledgment, on the
part of the king himself, that juries had a right to judge of
the whole matter, law and fact, in civil suits. The provision
is this:
.
II It is ordained, that the justices assigned to take the assizes,
shall not compel the jurors to say precisely whether it be disseisin, or not, so that they do show the truth of the deed, and
seek aid of the justices. But if they will, of their own accord,
say that it is disseisin, or not, their verdict shall be admitted
at their own peril."-13 Edward L, st. 1, ch. 3, sec. 2. (1285.)

The question of "disseisin, or not," was a question of law,
as well as fact. This statute, therefore, admits that the law,
as well as the fact.was in the hands of the jury. 'I'he statute
is nevertheless void, because the king had no authority to give
jurors a dispensation from the obligation imposed upon them
by their oaths and the "law of the land," that they should
"make known the truth according their (own) consciences."
This they were bound to do, and there was no power in the
king to absolve them from the duty. And the attempt of the
king thus to absolve them, and authorize them to throw the
case into the hands of the judges for decision, was simply an
illegal and unconstitutional attempt to overturn the II law of
the land," which he was sworn to maintain, and gather power
into his own hands, through his judges. He had just as much
constitutional power to enact that the jurors should not be compelled to declare the facts, but that they might leave them jo
be determined by the king's judges, as he had to enact that they

11
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should not be compelled to declare the law, but might leave it
to be decided by the king's judges. It was as much the legal
duty of the jury to decide the law as to decide the fact j and
no law of the king could affect their obligation to do either.
And this statute is only one example of the numberless contrivances and usurpations which have been resorted to, for the
purpose of destroying the original and genuine trial by jury.
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V~

OBJEarIONS ANSWERED

THE following-objections will be made to the doctrines and
the evidence presented in the preceding chapters.
1. That it is a maxim of the law, that the judges respond.
to the question of law, and juries only to the question of fact.
The answer to this objection is, that, since Magna Carta,
judges have had more than six centuries in which to invent
and promulgate pretended maxims to suit themselves j and
this is one of them. Instead of expressing the law, it expresses
'nothing but the ambitious and lawless will of the judges
themselves, and of those whose instruments they are.'*'
. 2. It will be asked, Of what use are the justices, if the
3urors judge both of law and fact l
The answer is, that they are of use, 1. To assist and enIighten the jurors, if they can, by their advice and informa(ion j such advice and information to be received only for what
they may chance to be worth in the estimation of the jurors.
2. 'I'o do anything that may be necessary in regard to granting appeals and new trials.
3. It is said that it would be absurd that twelve ignorant
men should have power to judge of the law, while justices
learned in the law should be compelled to sit by and see the
law decided erroneously.
One answer to this objection is, that the p.owers of juries
• Judge.; do n~ even Jive up to tha.t pa.rt of their own lIl&ltim, which require. jurors
try the matter of £act. By dictating to them the laws of evidcnce, - tha.t is, by
odicta.tingwha.t evidence they may hear. and what they may not hea.r, a.nd al80 by diota.ting to them rules for weighing 8I1ehevidence &8 they pl!rmit them to he&!',- they
.of necessity dicta.ta. the conclusion to which they shall Arrive. And thus the court
rea.lly tries the queetlcn of fa.ct, as well as the question of law, In eyery cause. It II
clearly impossible, iu the nature of things, for a jury to try a question of fa.ct, withou~
trying eveJ;Yquestion of 1&11' on which the fact dependa.

to
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are not granted to them on the supposition that they know the
law better than the justices;' but on the ground that the justices are untrustworthy,
that they are exposed to bribes, are
themselves fond of power and authority, and are also the
dependent and subservient creatures of the Ieglslature ; and
that to allow them to dictate the law, would not only expose
the rights of parties to be sold for money, but would be equivalent to surrendering all the property, liberty, and rights of the
people, unreservedly into the hands of arbitrary power, (the
legislature,) to be disposed of at its pleasure.
The powers of
juries, therefore, not only place a curb upon the powers of
legislators and judges, but imply also an imputation upon their
integrity' and trustworthiness;
and these are the reasons why
legislators and judges have formerly entertained the intensest
hatred of juries, and, so fast as they could do it without
alarming the people for their liberties, have, by indirection,
denied, undermined, and practically destroyed their power.
And it is only since all the real power of juries has been de- .
strayed, and they have become mere tools in the hands of
legislators and judges, that they have become favorites with
iliem.
"
Legislators and judges are necessarily exposed to all the
temptations of money, fame, and power, to induce them to
disregard justice between parties, and sell the" rights, and violate the liberties of the people. Jurors, on the other hand,
are exposed to none of these temptations.'
They are not liable
to bribery, for they are unknown to the parties until they
come into the jury-box,
They can rarely gain either fame,
power, or money, by giving erroneous decisions. Their offices
are temporary, and they know that when they shall have executed them, they must return to the people, to hold all their
own rights in life subject to the liability of such judgments, by
their successors, as they themselves have given an example
for. The la ws of human nature do not permit the supposition
ihat twelve men, taken by lot from the mass of the people,
and acting under snch circumstances, will all prove dishonest,
It is a supposable case that they may not be sufflcientlyenlightened to know and do their whole duty, in all cases whatsoever j but that they should all prove dishonest, is not within
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the range of probability. A jury, therefore, insures to uswhat no other court does - that first and indispensable
requisite in a judicial tribunal, integrity.
4. It is alleged that if juries are allowed to judge of the
law, they decide the laso abS()lutely j that their decision must
necessarily stand, be it right or 1Drtmg j and that this power
of absolute decision would be dangerous in their hands, by
reason of their ignorance of the law.
One answer is, that this power, which juries have of judging of the law, is not a power of absolute decision in all cases.
For example, it is a power to declare imperatively that a
man's property, liberty, or life, shall not be taken from him;
but it is not a power to declare imperatively that they shall be
taken from him.
Magna Carta does not provide that the judgments of the
peers shall be executed j but only that no other than their judgments shall ever be executed, so far as to take a party's goods,
rights, or person, thereon.

A judgment of the peers may be reviewed, and invalidated,
and a new trial granted. So that practically- a jury has no
absolute power to take a party's goods, rights, or person.
They have only an absolute 'Veto upon their being taken by
the government. The government is not bound to do everything that a jury may adjudge. It is only prohibited from
doing anything - (that is, from taking a party's goods, rights,
or person) - unless a jury have first adjudged it to be done.
But it will, perhaps, be said, that if an erroneous judgment
of one jury should be reaffirmed by another, on a new trial,
it must then be executed. But Magna Carta does not command even this - although it might, perhaps, have been reasonably safe for it to have done so- for if two juries unanimously affirm the same thing, after all the light and aid that
judges and lawyers can afford -them, that fact probably furnishes as strong a presumption in favor of the correctness of
their opinion, as can ordinarily be obtained in favor of a
judgment, by any measures of a practical character for the
administration of justice. Still, there is nothing in Magna
Carta that compels the execution of even a second judgment
of a jury.
The only injunction of Magna Carta uPOI?-the
11*
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government, as to what it shall do, on this point, is that it
shall II do justice and right," without sale, denial, or delay.
But this leaves the government all power of determining what
is justice and right, except that it shall not consider anything
as justice and right - so far as to carry it into execution
against the goods, rights, or person of a party - unless it be
something which a jury 'have sanctioned.
If the government had no alternative but to execute all
judgments of a jury indiscriminately, the power of juries
would unquestionably be dangerous j for there is no doubt that
they may sometimes give hasty and erroneous judgments. But
when it is considered that their judgments can be reviewed,
and new trials granted, this danger is, for all practical purposes, obviated.
If it be said that juries may successively give erroneous
judgments, and that new trials cannot be granted indefinitely,
zhe answer is, that so far as Magna Oarta is concerned, there
ds nothing to prevent the granting of new trials indefinitely, if
.the judgments of juries are contrary to "justice and right."
.So that Magna Carta does not require any judgment what-ever .to be executed -so far as to take a party's goods, rights,
or person, thereon - unless it be concurred in by both court
.and jury,
Nevertheless, we may, for the sake of the argument, sup:pose the existence of a practical, if not legal, necessity, for
.executing some judgment or other, in cases where juries persist in disagreeing with the courts. In such cases, the principle
of Magna Oarta unquestionably is, that the uniform judgments of successive juries shall prevail over the opinion of the
court. And the reason of this principle is obvious, viz., that
it is the will of the country, and not the will of the court, or
the government, that must determine what laws shall be established and enforced j that the concurrent judgments of successive juries, given in opposition to all the reasoning which
judges and lawyers can offer to the contrary, must necessarily be presumed to be a truer exposition of the will of the
country, than are the opinions of the judges.
But it may be said that, unless jurors submit to the control
of the court, in matters of law, they may disagree among
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themselves, and never come to any judgment; and thus justice
fail to be done.
Such a case is perhaps possible; but, if possible, it can occur
but rarely; because, although one jury may disagree, a succession of juries are not likely to disagree - that is, on matter«
of natural law, or abstract justice.* If such a thing should
occur, it would almost certainly be owing to the attempt of
the court to mislead them.
It is hardly possible that any
other cause should be adequate to produce such an effect; because justice comes very near to being a self-evident principle.
The mind perceives it almost intuitively.
If, in addition to this,
the court be uniformly on the side of justice, it is not a reasonable supposition that a succession of juries should disagree
about it. If, therefore, a succession of juries do disagree on
the law of any case, the presumption is, not that justice fails
of being done, but that injustice is prevented - that injustice,
which would be done, if the opinion of the court were suffered
to control the jury.
For the sake of the argument, however, it may be admitted
to be possible that justice should sometimes fail of being done
through the disagreements of jurors, notwithstanding
all the
light which judges and lawyers can throw upon the question
in issue.
If it be asked what provision the trial by jury
makes for such cases, the answer is, it makes none j and jus-

tice must fail of being done, from the want of its being made

auJliciintly intelligible.
Under the trial by jury, justice can never be done - that is,
by a judgment that shall take a party's goods, rights, or person - until that justice can be made intelligible or perceptible
to the minds of all the jurors; or, at least, until it obtain the
voluntary assent of all- an assent, which ought not to be
given until the justice itself shall have become perceptible
to all.
• Moat disagreements of juries are on mAtters of !a.ct, which are admitted to be wiih.
in their province. We have little or no evidence of their diBagreements on mAttel'l or
natural jWlUce. The diaagreements of C01JIU on matters of law, dord little or no
e~ence that juries would also disagree on mAtters of law - that is, of jUltice; be.
GaU18 the diBagreements of courts are generally on mAtter. of ltgi,zatitm, and not On
those principles of abstract jWltice, by which juries woa1d be governed, and In reprd
to which the minds of men are nearly UD&IIImouI.
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The principles of -the trial by jury, then, are these:
1. That, in criminal cases, the accused is presumed innocent.
2. That, in civil cases, possession is presumptive proof of
property; or, in other words, every man is presumed to be the
rightful proprietor of whatever he has in his possession.
3. That these presumptions shall be overcome, in a court
of justice, only by evidence, the sufficiency of which, and
by law, the justice of which, are satisfactory to the understanding and consciences of all the jurors.
These are the bases on which the trial by jury places the
property, liberty, and rights of every individual.
But some one will say, if these are the principles of the
. trial by jury, then it is plain that justice must often fail to be
done. Admitting, for the sake of the argument, that this may
be true, the compensation for it is, that positive injustice will
also often fail to be done j whereas otherwise it would be done
frequently. The very precautions used to prevent injustice
being done, may often have the effect to prevent justice being
done. But are we, therefore, to take no precautions against
injustice 1 By no means, all will agree. The question then
arises - Does the trial by jury, as here explained, involve
such extreme and unnecessary precautions against injustice, as
to interpose unnecessary obstacles to the doing of justice 1
Men of different minds may very likely answer this question
differently, according as they have more or less confidence in
the wisdom and justice of legislators, the integrity and independence of judges, and the intelligence of jurors. This
much, however, may be said in favor of these precautions,
viz., that the history of the past, as well as our constant present experience, prove how much injustice may, and certainly
will, be done, systematically and continually, for the want of
these precautions - that is, while the law is authoritatively
made and expounded by legislators and judges. On the other
hand, we have no such evidence of how much justice may
fail to be done, by reason of these precautions - that is, by
reason of the law being left to the judgments and consciences
of jurors. We can determine the former point - that is, how
much positive injustice is done under the first of these two
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systems - because the system is in full operation j but
cannot determine how much justice would fail to be done
under the latter system, because we have, in modern times,
had no experience of the use of the precautions themselves.
In ancient times, when these precautions were nominally in
force, such was the tyranny of kings, and such the poverty,
ignorance, and the inability of concert and resistance, on the
part of the people, that the system had no full or fair opera:
tion. It, nevertheless, under all these disadvantages, impressed
itself upon the understandings, and imbedded itself in the
hearts, of the people, so as no other system of civil liberty has
ever done.
But this view of the two systems compares only the injuStice done, and the justice omitted to be done, in the individual
cases adjudged, without looking beyond them. And some
persons might, on first thought, argue that, if justice failed of
being done under the one system, oftener than positive injustice were done under the other, the balance was in favor of
the latter system. But such a weighing of the two systems
against each other gives no true idea of their comparative
merits or demerits j for, possibly, in this view alone, the balance
would not be very great in favor of either. To compare, or
rather to contrast, the two, we must consider that, under the
jury system, the failures to do justice would be only rare and
exceptional cases; and would be owing either to the intrinsic
difficulty of the questions, or to the fact that the parties had
transacted their business in a manner unintelligible to the
jury, and 'the effects would be confined to the individual or
individuals interested in the particular suits. No permanent
law would be established thereby destructive of the rights of
the people in other like cases. And the people at large would
continue to enjoy all their natural rights as before. But under
the other system, whenever an unjust law is enacted by the
legislature, and the judge imposes it upon the jury as author'itatlve, and they give a judgment in accordance therewith, the
authority of the law is thereby established, and the whole
people are thus brought under the yoke of that law j because
.they then understand that the law will be enforced against
-them in future, if they presume to exercise their rights, or

The Online Library of Liberty <oll.libertyfund.org>

Page 129

130

TRIAL

BY JURY.

refuse to comply with the exactions of the law. In this manner all unjust laws are established, and made operative against
the rights of the people.
•
The difference, then, between the two systems is this: . Under the one system, a jury, at distant intervals, would (not
enforce any positive injustice, but only) fail of enforcing justice, in a dark and difficult case, or in consequence of the
parties not having transacted their business in a manner intelligible to a jury j and the plaintiff would thus fail of obtaining
what was rightfully due him. And there the matter would
end, for evil, though not for good j for thenceforth parties,
warned of the danger of losing their rights, would be careful
to transact their business in a more clear and intelligible manner. Under the other system - the system of legislative and
judicial authority - positive injustice is not only done in every
suit arising under unjust laws, - that is, men's property,
liberty, or lives are not only unjustly taken on those particular
judgments,- but the rights of the whole people are struck
down by the authority of the laws thus enforced, and a widesweeping tyranny at once put in operation.
But there is another ample and conclusive answer to the
argument that justice would often fail to be done, if jurors
were allowed to be governed by their own consciences, instead
'of the direction of the justices, in matters of law. That an.swer is this:
Legitimate government can be formed only by the voluntary
·association of all who contribute to its support. As a voluntary association, it can have for its objects only those things
in which the members of the association are all agreed. ' If,
therefore, there be any justice, in regard to which all the parties to the government are not agreed, the objects of the assoelation do not extend to it.;;
• This is the principle of &Uvolunt&ry IIS8SOCi&tions
wh&l4oever. No voluntary assoation wa.s ever formed, &lidin the nature of things there never een be one formed, for
the accomplishment or &ny objects except those in which all the pe.rties to the &8BOCi&tion are agreed, Government, therefore, must be kept within these limits, or it is no
louger &voluntary &ssoei&tionof all who contribute to its support, but a mere tyranny
establlshed by a part over the rest.
All, or nearly all, voluntary &8sociationsgive to a m&jority, or to some other portion
of the members less th&n the whole, the right to use Beme limited discreticn ai to the
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If any of the members wish more than thisr- if they claim
to have acquired a more extended knowledge of justice than
is common to all, and wish to have their pretended discoveries
carried into effect, in reference to themselvesy-=they must either
form a separate association for that purpose, or be content to
wait until they can make their views intelligible to the people
at large. They cannot claim or expect that the whole people
shall practise the folly of taking on trust their pretended superior knowledge, and of committing blindly into their hands all
their own interests, liberties, and rights, to be disposed of on
principles, the justness of which the people themselves cannot
comprehend.
A government of the whole, therefore, must necessarily confine itself to the administration of such principles of law as
aU the people, who contribute to the support 'of the government, can comprehend and see the justice of. And it can be
confined within those limits only by allowing the jurors, who
represent all the parties to the compact, to judge of the law,
. and the justice of the law, in all cases whatsoever.
And if
any justice be left undone, under, these circumstances, it is a'
justice for which the nature of the association does not provide,
which the association does not undertake to do, and which, as
an association, it is under no obligation to do.
The people at large, the unlearned and common people,
have certainly an indisputable right to associate for the establishment and maintenance of such a government as they themselves see the justice of, and feel the need of, for the promotion
of their own interests, and the safety of their own rights,
without at the same time surrendering all their property, liberty, and rights into the hands of men, who, under the pretence of a superior and incomprehensible knowledge of justice,
may dispose of such property, liberties, and rights, in a
manner to suit their own selfish and dishonest purposes.
mean. to be used to accomplish the ends In view; but tM tlltU tlumatl_ to H ectomplUhtd are always precisely defined, and are sucb &I nel7 member D~ly
agteea
to, elae he would not voluntarily join the lLIIOCiaUon.
Justice is tbe object of government, and those wbo support the government, must be
~eed aa to the justice to be executed by it, or they cannot rlghU'Wly unite In maintaining the government i\aelC.
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If a government were to be established and supported solely
by that portion of the people who lay claim to superior knowledge, there would be some consistency in their saying that the
common people should not be received as jurors, with power
to judge of the justice of the laws. But so long as the whole
people (or all the male adults) are presumed to be voluntary
parties to the government, and voluntary contributors to its
support, there is no consistency in refusing to anyone of them
more than to another the right to sit as juror, with full power
to decide for himself whether any law that is proposed to be
enforced in any particular case, be within the objects of the
association.
The conclusion, therefore, is, that, in a government formed
by voluntary association, or on the theory of voluntary association, and v;oluntary support, (as all the North American
governments are.) no law can rightfully be enforced by the
association in its corporate capacity, against the goods,
rights, or peJ;son of any individual, except it) be such as all
the members of the association agree that it may enforce. '1'0
enforce any other law, to the extent of taking a 'man's
goods, rights, or person, would be making some of the parties
to the association accomplices in what they regard as acts of
injustice. It would also be making them consent to what they
regard as the destruction of their own rights. These are
thiugs which no legitimate system or theory of government
can require of imy of the parties to it.
The mode adopted, by the trial by jury, for ascertaining
whether all the parties to the government do approve of a particular law, is to take twelve men at random from the whole
people, and accept their unanimous decision as representing
.the opinions of the whole. Even this mode is not theoretically
accurate j for theoretical accuracy would require that every
man, who was a party to the government, should individually
give his consent to the enforcement of every law in every separate case. , But such a thing would be impossible in practice .
.The consent of twelve men is therefore taken instead j with
the privilege of appeal, and (in case of error found by the
the appeal court) a new trial, to guard against possible mistakes. This system, it is assumed, will ascertain the sense of
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the whole people - /I the country" - with sufficient accuracy
for all practical purposes, and with as much accuracy as is
practicable without too great inconvenience and expense.
5. Another objection that will perhaps be made to allowing
jurors to judge of the law, and the justice of the law, is, that
the law would be uncertain.
If, by this objection, it be meant that the law would be uncertain to the minds of the people at large, so that they would
not know what the juries would sanction and what condemn,
and would not therefore know practically what their own
rights and liberties were under the law, the objection is thoroughly baseless and false. No system of law that was ever
devised could be so entirely intelligible and certain to the
minds of the people at large as this. Compared with it, the
complicated systems of law that are compounded of the law
of nature, of constitutional grants, of innumerable and incessantly changing legislative enactments, and of countless and
contradictory judicial decisions, with no uniform principle of
. reason or justice running through them, are among the blind.
est of all the mazes in which unsophisticated minds were ever
bewildered and lost. The uncertainty of the law under these
systems has become a proverb.
So great is this uncertainty,
that .nearly all men, learned as well as unlearned, shun the
law as their enemy, instead of resorting to it for protection.
They usually go into courts of justice, so called, only as men
go into battle - when there is no alternative left for them.
And even then they go into them as men go into dark labyrinths and caverns - with no knowledge of their own, but
trusting wholly to their guides. Yet, less fortunate than other
adventurers,
they can have little confidence even ill their
guides, for the reason that the guides themselves know little
of the mazes they are threading.
They know the mode and
place of entrance j but what they will meet with on' their
way, and what will be the time, mode, place, or condition of
their exit j whether they will emerge into a prison, or not;
whether wlwlly naked and destitute, or not; whether with
their reputations left to them, or not; and whether in time or
eternity i experienced and honest guides rarely venture to pre.diet. , Was there ever such fatuity as that of a nation of men

12
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madly bent on building up such labyrinths as these, (or no
other purpose than that of exposing all their rights of reputation, property, liberty, and life, to the hazards of being lost in
them, instead of being content to live in too light of the open
day of their own understandings?
\"{hal honest, unsophisticated man ever fonnd himself illvolved ill a lawsuit, that he did not desire, of all things, that
his cause might be judged of on principles of natural justice,
as those principles were understood by plain men like himself1
He would then feel that he could foresee the result. These
plain men are the men who pay the taxes, and support the
government. Why should they not have such an administration of justice as they desire, and can understand?
If the jurors were to judge of the law, and the justice of
the law, there would be something like certainty in the administration 0( justice, and in the popular knowledge of the
law, and men would govern themselves accordingly. There
would be something like certainty, because every man has
himself something like definite and clear opinions, and also
knows something of the opinions of his neighbors, on matters
of justice. And he would know that no statute, unless it were
so clearly just as to command the unanimous assent of twelve
men, who should be taken at random from the whole community, could be enforced so as to take from him his reputation,
property, liberty, or life, What greater certainty can men
require or need, as to the laws under which they are to Jive '1
If a statute were enacted by a legislature, a man, in order to
know what was its true interpretation, whether it were constitutional, and whether it would be enforced, would not be
under the necessity of waiting for years until some snit 'had
arisen and been carried through all the stages of judicia' proceeding, to a final decision. He would need ol1ly to use his
own reason as to its meaning and its justice, and then talk;
with his neighbors on the same points. 'Unless he found them
nearly unanimous in their interpretation and approbation of if,
he would conclude that juries would not unite in enforcing if,
and that it would consequently be a dead letter. 4nd he
would be safe in coming to- this conclusion.
There would be something like certaiaty in the adminisira-
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tion of justice, and ill the popular knowledge of the law, for
the further reason that there would be little legislation, and
men's rights-would be left to stand almost solely upon too law
of nature, or what was ona called in England "the commol'
law," (before so much legislation and usurpation had become
incorporated into the common law,)-in
other words, upon
the principles of natural Anstice.
Of the certainty of this law of nature, or the ancient English
common law, I maybe-excused
for repeating here what I have
said on another occasion.
"Natluat law, so far from being uncertain, when compared
with statutory and constitutional law, is the only thing that
gives any certainty at all to a very large portion of our statutoryand constitutional law. The reason is this. "I'he words
in which statutes and constitutions arc written are susceptible
of so many different meanings, - meanings widely different
from, often. directly opposite to, each other, in their bearing
UpOI!men's rights, - that, unless there were some rule 'Of interpretation for determining which of these various and opposite
meanings are the true ones, there could be 110 certainty at all
as to the meaning of the statutes and constitutions themselves •
.ludges could make almost anything they should please out of
them.
Hence the necessity of a rule of interpretation.
And
this rule is, that the language of statutes and constitutions
.slwll 00 'Calls/rued, as ncarly as possible, oollsistent/g wit!
natural kua.
. The rule assumes, what is true, that natural law is a.
thing certain in itself; also that it is capable of being learned.
It assumes, furthermore, that it actually is understood by the
legislators and judges who make and interpret the written law.
Of necessity, therefore, it assumes further, that they (the legislators and judges) are incompetent to make and interpret the
soriue» law. unless they previously understand the natural
taw applicable to the same subject.
It also assumes that the
people must understand the natural law, before they can understand the written law.
It is a principle perfectly familiar to lawyers, and one that
must be perfectly obvious to ev-ery other DIan that will reflect
a moment, that, as II. general rule, 1In one can kU(JIo what the
written law is, until he knows iokat it ougltt to be; that men
are liable to be constantly misled by the various and conflicting senses of the same words, unless they perceive the true
legal sense in which the words ought to be taken. And this
true legal sense is the sense that is most nearly consistent with.
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natural law of any that the words can be made to bear, consistently with the laws of language, and appropriately to the
subjects to which they are applied.
Though the words contain the law, the words themselves
are not the law. Were the words themselves the law, each
single written law would be liable to embrace many different
laws, to Wit, as many different laws as there were different
senses, and different combinations of senses, in which each
and all-the words were capable of being taken.
'I'ake, for example, the Constitution of the United States.
By adopting one or another sense of the Bingle word "free,"
the whole instrument is changed.
Yet the wordfl'ee is capable
of some ten or twenty different senses. So that, by changing
the sense of that single word, some ten or twenty different constltutions could be made out of the same written instrument.
But there are, we will suppose, a thousand other words in the
constitution, each of which is capable of from two to ten different senses. So that, by changing the sense of only a single
word at a time, several thousands of different constitutions
would be made.
But this is not all. Variations could also be
made by changing the senses of two or more words at a time,
and these variations could be run through all the changes and
combinations of senses that these thousand words are capable
of. We see, then, that it is no more than a literal truth, that
out of that single instrument, as it now stands, without altering the location of a single word, might be formed, by construction and interpretation, more different constitutions than
figures can well estimate.
But each written law, in order to be a law, must be taken
only in some aile definite and distinct sense i and that definite
and distinct sense must be selected from the almost infinite
variety of senses which its words are capable of. How is this
selection to be made 1 It can be only by the aid of that perception of natural law, or natural justice, which men naturally
possess.
Such, then, is the comparative certainty of the natural and
the written law. Nearly all the certainty there is in the latter,
80 far as it relates
to principles, is based upon, and derived
from, the still greater certainty of the former.
In fact, nearly
all the uncertainty of the laws under which we live, - which
are a mixture of natural and written laws, - arises from the
difficulty of construing, or, rather, from the facility of misconstruing, the written law j while natural law has nearly or
quite the same certainty as mathematics.
On this point, Sir
William Jones, one of the most learned judges that have ever
lived, learned in Asiatic as well as European law, saysl:- and
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tbe faet should be kept forever in mind, as one of the most
important of all truths: - II It is pleasing to remark the similarity, or, rather, the identity of those conclusions which pure,
unblassed reason, in all ages and nations, seldomfails to draw,
in such Juridical inquiries as are not fettered and manacled
by positive institutions.""
In short, the simple fact that the
written law must be interpreted by the natural, is, of itself, a
sufficient confession of the superior certainty of the latter.
The written taw, then, even where it can be construed.
consistently with the natural, introduces labor and obscurity,
instead of shutting them out. And this must always be the
case, because words do not create ideas, but only recall them i
and the same word may recall many different ideas. For this
reason, nearly all abstract principles call be seen by the single
mind more clearly than. they can be expressed by words to
another. This is owing to the imperfectiou of language, and
the different senses, meanings, and shades of meaning, which
different individuals attach to the same words, in the same
circumstances. t
Where the written law cannot be construed consistently
with the natural, there is no reason why it should ever be
enacted at all. It may, indeed, be sufficiently plain and certain to be easily understood; but its certainty and plainness
are but a poor compensation for its injustice. Doubtless a law
forbidding men to drink water, on pain of death, might be
made so intelligible as to cut off all discussion as to its
meaning; but would the intelligibleness of such a Jaw be any
equivalent for the right to drink water '1 The principle is
the same in regard to all unjnst laws. Few persons could

• Jones on Ba.llments, 133.
describing the difficulty oC oonstruing the written 1&'11', 1&11:
.. Such is the imperfection oClanguage, and the want of technical skill in the m&ken
cf the law, that etatutes often give occasion to the moat perple:dng and distreAlnc
doubts and di.ocussions, arising from the ambiguity that attenda them. It requlrea
great experience, DoS well as the eommand of a perspicuous diction, to frame a law 111
such clear and precise terms, as to secure it from ambiguous expressions, and from an
doubts and criticisms 1lponits meaning." - Ktftt, 460.
The following extract from a speech oC Lord Brougham, In the House of Lorda, eonle888s the same difficulty:
•• There was another subject, well worth,. oC the conaidemtion oC government during
the recess, - the expediency, or rat,," the ~lut.
Rtet.nty, oClOme arrangement Cortho
prep&ration of bills, not merely private, but public bUla, in order liu&t ltgulation mig'" lie
<XIIUi6Imt alld .y.te_ic,
tmd tlJat the court. mig'" J&nC laavt M) large II portion of their ti ....
~
in ntJk4wrin, to coraotnu ad, of PfUlimMfll, i..f1I4fIy ClUtI ""CMI6IT1U1lJe, tUUl ia
___
dijJicuU to lie CtI1UtnItd." -IAIJ1 &potter, 184S, p. 625.

t Kent,

12.
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reasonably feel compensated for the arbitary destruction of
their rights, by having the order for their destruction made
known beforehand, in terms so distinct and unequivocal as to
admit of neither mistake nor evasion. Yet this is all the
compensation that such laws offer.
Whether, therefore, written laws correspond with, or differ
from, the natural, they are to be condemned. In the first case,
they are useless repetitions, introducing labor and obscurity.
In the latter case, they are positive violations of men's rights.
'I'here would be substantially the same reason in enacting
mathematics by statute, that there is in enacting natural law.
Whenever the natural law is sufficiently certain to all men's
minds to justify its being enacted, it is sufficiently certain
to need no enactment. On the other hand, until it be thus
certain, there is danger of doing injustice by enacting it j it
should, therefore, be left open to be discussed by anybody who
may be disposed to question it, and to be judged of by the
proper tribunal, the judiciary.e
It is not necessary that legislators should enact natural
law in order that it may be known to the people, because that
would be presuming that the legislators already understand' it
better than the people, -a fact of which I am not aware that
they have ever heretofore given any very satisfactory evidence.
The same sources of knowledge on the subject are open to the
people that are open to the legislators, and the people must
be presumed to know it as well as they.
The objections made to natural law, on the ground of obscurity, are wholly unfounded. It is true, it must be learned,
like any other science; but it is equally true that it is very
easily learned. Although as illimitable in its applications as the
infinite relations of men to each other, it is, nevertheless, made
up of simple elementary principles, of the truth and justice of
which every ordinary miud has an almost intuitive perception.
It is the science of justice, - and almost all men have the same
perceptions of what constitutes justice, or of what justice requires, when they understand alike the facts from which their
inferences are to be drawn. Men living in contact with each
other, and having intercourse together, cannot avoid learning
• This condemnation of written laws must, of course, be understood as applying only

to oases where principles and rights are involved, and not as oondemning any governmental-arrangements, or instmmentalities, that are oonsistent with natural right, and
whioh muet be agreed upon for the purpose of carrying natural law into effect. These
things may be varied, as expediency may dictate, 80 only that they be allowed to in'-ringe no prinoiple of justice. And they must, of oourse, be written, because they do
net C:dit as fixed principles, or laws in nature.
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natural law, to a very great extent, even if they would. The
dealings of men with men, their separate possessions, and their
individual wants, are continually forcing upon their minds the
questions, - Is this act just ~ or is it uujust-l Is this thing
mine? or is it his? And these are questions of natural law;
questions, which, in regard to the great mass of cases, are answered alike by the human mind everywhere.
Children learn many principles of natural law at a very
early age. For example: they learn that when one child has
picked up an apple or a flower, it is his, and that his associates
must not take it from him against his will. They also learn
that if he voluntarily exchange his apple or flower with a
playmate, for some other article of desire, he has thereby surrendered his right to it, and must not reclaim it. These are
fundamental principles of natural law, which govern most of
the greatest interests of individuals and society i yet children
learn them earlier than they learn that three and three are six,
or five and five, ten. Talk of enacting natural law by statute,
that it may be known! It would hardly be extravagant to
say, that, in nine cases in ten, men learn it before they have
learned the language by which we describe it. Nevertheless,
numerous treatises are written on it, as on other sciences.
The decisions of courts, containing their opinions upon the
almost endless variety of cases that have come before them,
are reported i and these reports are condensed, codified, and
digested, so as to give, in a small compass, the facts, and the
opinions of the courts as to the law resulting from them. And
these treatises, codes, and digests are open to be read of all men.
And a man has the same excuse for being ignorant of arithmetic,
or any other science, that he has for being ignorant of natural
law. He can learn it as well, if he will, without its being
enacted, as he could if it were.
If our governments would but themselves adhere to natural
law, tpere would be little occasion to complain of the ignorance of the people in regard to it. The popular ignorance of
law is attributable mainly to the innovations that have been
made upon natural law by legislation i whereby our system
has become an incongruous mixture of natural and statute law,
with no uniform principle pervading it. 'I'o learn such a system, - if system it can be called, and if learned it can be, - is
a matter of very similar difficulty to what it would be to learn
a system of mathematics, which should consist of the mathematics of nature, interspersed with such other mathematics as
might be created by legislation, in violation of all the natural
principles of numbers and quantities.
But whether the difficulties of learning natural .Jaw',·be
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greater or less than here represented, they exist in the nature
. of things, and cannot be removed. Legislation, instead of
removing, only increases them. This it does by innovating
upon natural truths and principles, and introducing jargon and
contradiction, in the place of order, analogy, consistency, and
uniformity.
Further than this; legislation does not even profess to
remove the obscurity of natural law.' That is no part of its
object. It only professes to substitute something arbitrary in
the place of natural law. Legislators generally have the sense
to see that legislation will not make natural law any clearer
than it is. Neither is it the object of legislation to establish the
authority of natural law. Legislators have the sense to see that
they CBn add nothing to the authority of natural law, and that
it will stand on its own authority, unless they overturn it.
The whole object of legislation, excepting that legislation
which merely makes regulations, and provides instrumentalities for carrying other laws into effect, is to overturn natural
law, and substitute for it the arbitrary will of power. In other
words, the whole object of it is to destroy men's rights. At
least, such is its only effect; and its designs must be inferred
from its effect. Taking all the statutes ill the country, there
probably is not one in a hundred, -except the auxiliary ones
Just mentioned, - that does not violate natural law j that does
not invade some right or other.
Yet the advocates of arbitrary legislation are continually
practising the frand of pretending that unless the legislatnre
make the laws, the laws will not be known. The whole object
of the frand is to secure to the government the authority of
.making laws that never ought to be known."
In addition to the authority already cited, of Sir William
Jones, as to the certainty of natural law, and the uniformity
of men's opinions in regard to it, I may add the following:
II There is that great simplicity and plainness in the Common Law, that Lord Coke has gone so far as to assert, (and
Lord Bacon nearly seconds him in observing,) that he never.
knew two questions arise merely upon common law; but that
they were mostly owing to statutes ill-penned and overladen
with provisos.' " - 3 Eunomus, 157-8.
I

If it still be said that juries would disagree,' as to what was
natural justice, and that one jury would decide one way, and
another jury another; the answer is, that such a thing is hardly
credible, as that twelve men, taken at random from the people
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at large, should unanimously decide a question of natural
justice one way, and that twelve other men, selected in the
same manner, should unanimously decide the same question
the other way, unless they were misled by the justices. If,
however, such things should sometimes happen, from any
cause whatever, the remedy is by appeal, and new trial.
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IT may probably be safely asserted that there are, at this
day, no legal juries, either in England or America. And if
there are no legal juries, there is, of course, no legal trial, nor
"judgment," by jury.
In saying that there are probably no legal juries, I mean
that there are probably no juries appointed in conformity with
the principles of the common law.
The term jury is a technical one, derived from the common
law j and when the American constitutions provide for the trial
by jury, they provide for the common law trial by jury j and
not merely for any trial by jury that the government itself
may chance to invent, and call by that name. It is the thing,
and not merely the name, that is guarantied. Any legislation,
therefore, that infringes any essential principle of the common
law, in the selection of jurors, is unconstitutional j and the
juries selected in accordance with such legislation are, of
course, illegal, and their judgments void.
It will also be shown, in a subsequent chapter," that since
Magna Carta, the legislative power in England (whether king
or parliament) has never had any constitutional authority to
infringe, by legislation, any essential principle of the common
law in the selection of jurors. All such legislation is as much
unconstitutional and void, as though it abolished the trial by
jury altogether. In reality it does abolish it.
What, then, are the essential principles of the common law,
controlling the selection of jurors 1
They are two.
• On the English Constitution.
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1. That all the freemen, or adult male members of the
state, shall be eligible as jurors.e
Any legislation which requires the selection of jurors to be
made from a less number of freemen than the whole, makes
the jury selected an illegal one.
If a part only of the freemen, or members of the state, are
eligible as jurors, the jury no longer represent" the country,"
but only a part of " the country."
If the selection of jurors can be restricted to any less number of freemen than the whole, it can bo restricted to a very
small proportion of the whole j and thus the government 'be
taken out of the hands of " the country," or the whole people,
and be thrown into the hands of a few.
That, at common law, the whole body of freemen were
eligible as jurors, is sufficiently proved, not only by the reason
of the thing. but by the following evidence:
1. Everybody must be presumed eligible, until the contrary
be shown .. We have no evidence, that I am aware of, of a
prior date to Magna Carta, to disprove that all freemen were
eligible as jurors, unless it bo the law of Ethelred, which
requires that they be elderly t men. Since no specific age is
given, it is probable, I think, that this statute meant nothing
more than that they be more than twenty-one years. old, If it
meant anything more, it was probably contrary to the common
law, and therefore void.
2. Since Magna Carta, we have evidence showing quite
conclusively that all freemen, above the age of twenty-one
years, were eligible as jurors.
The Mirror of Justices, (written within a century after
Magna Carta,) in ~he section" Of Judges" - that is, jurors
-says:
"All those who are 110t forbidden by law may be judges
0

o

• Although all the freemen are legally eligible as jurol'll, anyone may neverthelen
be chal\enged and set aside, at the trial, for any special ptr.onal disqualification; IUch
as mental or physical inability to perform tho duties; haling been oonvioted, or being
under charge, of crime; interest, bias, &c. Dut it is clear that the common !all'
allows none of these points to be determined by the oourt, but only by .. trim,"
t What was the precise meaning of the Saxon word, which I have here called tldwly,
I do not know. In tho Latin trans!ationa it is rendered by .tnioru, which may perhare
mean simply those who have attained their majority.
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~jurors).' To women it is forbidden by law that they be
judges j and thence it is, that feme coverts are exempted to do
suit in inferior courts: On the other part, a villein cannot be a
judge, by reason of the two estates, wbich >are repngnants;
persons attainted of false judgments cannot be judges, nor infants, nor any under the age of twenty-one years, 1I0r infected
persons, nor idiots, nor madmen, nor deaf, nor dumb, nor parties in the pleas, nor men excommunicated by the bishop, nor
criminal persons. '*' '*' And those who are not of the Christian faith cannot be judges, nor those who are out of the king's
allegiance." -Mirror
of Justices, 59-60.
In the section " Of Inferior Courts/' it is said:
"From the first assemblies came consistories, which we now
call courts, and that in divers places, and in divers manners;
whereof the sheriffs held one monthly, or every five weeks,
according to the greatness or largeness of the shires. And
these courts are called county courts, where thejudgment is by
the suitors, if there be no writ, and is by warrant of jurisdiction ordinary.
The other inferior courts are the courts of
every lord of the fee, to the likeness of the hundred courts,
'*' '*' There are other inferior courts which the bailiffs bold
in every hundred, from three weeks to three weeks, by the

suitors of the freeholders of the hundred. All the tenants within the fees are bounden to do their suit there, and that not for
the service of their persons, but for the service of their fees.
But women, infants within the age of twenty-one years, deaf,
dumb, idiots, those who are indicted or appealed of mortal
felony, before they be acquitted, diseased persons, and excommunicated persons are exempted from doing suit." - Mirror

of Justices, 50-51.
In the section

II

Of the Sheri.ff's Turns/' it is said:

The sheriffs by ancient ordinances hold several meetings
twice in the year in every hundred j where all the freeholders
wit/tin the hundred are bound to appear for the service of their
fees." - Mirror of Justices, 50.
II

The following statute was passed by Edward
years after Magna Carta:

1., seventy
.

"Forasmuch
also as sheriffs, hundreders,
and bailiffs of
liberties, have used to grieve those which be placed under
them, putting in assizes and juries men diseased and decrepit,
and having continual or sudden disease j and men also that
dwelled not in the country at the time of the summons; and
summon also an unreasonable number of jurors, for to extort
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money from some of them, for letting them go in peace, and so
the assizes and juries pass many times by poor men, and the
rich abide at home by reason of their bribes; it is ordained
that from henceforth in one assize no more shall be summoned
than four and twenty; and old men above three score and ten
years, being continually sick, or being diseased at the time of
the summons, or not dwelling in that country, shall not be
put in juries of petit assizes." - St. 13 Edward I, ch. 38.
(1285.)
Although this command to the sheriffs and other officers, not
to summon, as jurors, those who, from age and disease, were
physically incapable of performing the duties, may not, of itself,
afford any absolute or legal implication, by which we can
determine precisely who were, and who were not, eligible as
jurors at common law, yet the exceptions here made nevertheless carry a seeming confession with them that, at common
law, all male adults were eligible as jurors.
But the main principle of the feudal system itself shows
that all the full and free adult male members of the statethat is, all who were free born, and had not lost their civil
rights by crime, or otherwise - must, at common law, have
been eligible as jurors. What was that principle 7 It was,
that the state rested for support upon the land, and not upon
taxation levied upon the people personally. The lands of the
country were considered the property of the state, and were
made to support the state in tkis way. A portion of them was
set apart to the king, the rents of which went to pay his personal
and official expenditures, not including the maintenance of
armies, or the administration of justice. War and the administration of justice were provided for in the folJowing manner.
The freemen, or the free-born adult male members of the
state - who had not forfeited their political rights - were entitled to land of right, (until all the land was taken up.) on
condition of their rendering certain military and civil services
to the state. 'I'he military services consisted in serving personally as soldiers, or contributing all equivalent in horses, provisions, or other military supplies. The civil services consisted,
among other things, in serving as jurors (and, it would appear, as witnesses) in the courts of justice. For these services

13
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they received no compensation other than the use of their
lands.
In this way the slate was sustained j and the king
had lio power to levy additional burdens or taxes upon the
people. The persons holding lands on these termswere called
freeholders - in later times freemen - meaning free and full
members of the state.
Now, as the principle of the system was that the freeholders
held their lands of the state, on the' coridition of rendering
these military and civil services as rents for their lands, the
principle implies that all the freeholders were liable to these
rents, and were therefore eligible as jurors.
Indeed, I do not
know that it has ever been doubted that, at common law, all
the freeholders were eligible as jurors.
If all had not been
eligible, we unquestionably
should have had abundant evidence of the exceptions.
And if anybody, at this day, allege
any exceptions, the burden will be on him to prove them. The
presumption clearly is that all were eligible.
The first invasion, which I find made, by the English statutes, upon .this common law principle, was made in 1285,
seventy years after Magna Carta.
It was then enacted as
follows:
II Nor shall
any be put in assizes or juries, though they
ought to be taken in their own shire, that hold a tenement of
less than the value of twenty shillings yearly. And if such
assizes and juries be taken out of the. shire, no one shall be
placed in them who holds a tenement of less value than forty
shillings yearly at the least, except such as be witnesses in deeds
or other writings, whose presence is necessary, so that they be
able to travel." - St. 13 Edward I., ch. 38. (1285.)

'I'he next invasion of the common Jaw" in this particular,
was made in 1414, about two hundred years after Magna
Carta, when it was enacted:
" That no person shall be admitted to pass in any inquest
upon trial of the death of a man, nor in any inquest betwixt
party and party in plea real, nor in plea personal, whereof the
debt or the damage declared amount to forty marks, if the
same person have not lands or tenementsof the yearly value
offorty shillings aiove all charges of tile $ame."- 2 Henry
st. 2, eh. 3. (1414.)

v.,
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Other statutes on this subject of the property qualifications
of jurors, are given ill the note.e
• In l4.@S it W&II enaeted, by a statute entitled .. Of what credit
jurors must be whlch shall be impanelled in the SheriR"'s Turn."

and estate

those

.. That no bailiff nor other olI'ecr from henceforth return or iDlf'Ulcl any meh persos
in any shire of England, to be taken or put in or upon auy inquiry in any of the said
Turns, but such as be of g""d name and fUIDe., nud ha"ing lauds and tenements
tf
freehold within the same shires, to the YOlllly ralue of twrnly .hiJl",!:_ nt the least, or
.,1,0 lands ami tenements
heklen by custom of' manor, commonly called copy-h. lei, with;n the said ahhes, tu the Jcnr1y value of l,wenty -s ix shilUug~ eight pence over all
charges at the 1e&>J.... - 1 Rubard Ill •• eh, 4.. (14SJ.)
III 118G it WM enacted,
... That the ju.ticcs of the proo:c of
zeuhn fur the tiWQ being tRI.y take, by their discretion, I.R inquest,
"h",1l bave Iands snd tenements to the ycally value ~I'f"'JI ,lull",g'
<,Ik;,e of the eoneealnients of <>thel.... ,\c.., &'c. - a He.. ry VII .. cb.

A statute

passed in U9t,

in regard

e\'ery shire or this
whereof e,cry maa
.t the least, to it..
1. (1486.)

to jurors in tho city of London, enacts:

.. That no person nor persons hcrc:>Cter be Impanelled, susnmoned, or IIIVllrn in an,.
jllry or Inquest in coiuu within tho same city. (01 LllU<!OIl,) except he be of lands, teneuients, or goods axd chaurl... to tho value of J<dI,' TUTk.; .. Lnd that no person or per...ons hereafter be impanelled,
summoned, nor sworn in any jUly or iuquest in Lny COUl't
within the add city, for lands or tenements, or a.cwm personal, .. berein tbe debt or
dumage aiaouoteth
to the SIIIIl of fOlty marks, or shove. except he be in lands. tenemen ts, goods, or cbattels, to the \'Ulue of one hundred marks;" -11 Iltllry VII .. ch.:ll_
(14U4.)
The

statute

t llmT!I

VII!.,

ch, 3. see. 4, (1512)
mark s,"

requires

jlll'Ol's in London

W

have

.. good8 to the value of one hundred

In UP, it wo.s enacted that "It shal! be lawful W every aberifl' of the counties or
S.WM'"J#nn., Sa.rry, Cl"d S"",.r:r, to im~nel &1l1 sumh>Oll! ·t\I'enty.fOl1!' .I&.... ful men or
:such, inhabiting Within the precinct of hi. or their turns, &8 lIWe suit to tbe same turn,
wbereof everyone
batb lands or freehold to the ycmly value of tm shillings, or copyhold lands to the yearly value of thirtem .hilling. fl.ur pwcr. abot e all charges withill
uny of the 8D.id counties, or men of less Iivcllhood, if there be not I!O Ill&ny there, notwitbstanding
the statute of 1 RidiaTd Ill .. eh, t. 1)0 endure to the next parliament."
-11 lI ... rs VII., -eh, 26. (an.)
This statute

W&8

continued

ill foree by 19 llenry

VII.. eh.

10.

(1503.)

III 1511 it W&8 enacted, " Thd. evcry person or persons, being the klng'S natural
subjett wrn. wbieh either by tbe name of citizen, or of II. freeman, or any other name,
duth enjoy and use the liberties and privileges of any "ity, borougb, or wwn eorpo:-ate, wbere be d ...elJeth and ma keth his abode, being ...orth in TIII.v"bl, good. and ,ub_""nee to the clca.r vulue of Jurty pound», 00 henceforth .a.dlllittu.l in trials of murders
snd folon.!es in every sessions and gaol delh'ery. to be kept and hoklen in aoo for the
liberty of such cities, boroughs. and towns corporate, albeit they have no freehold. allY
act. statute, use, custom, or ordiaanee to the eontr ..ry hereof notwithsl.&nding."
- 2~

lIenry VIII., eh, 13. (1';31.)
In 158'> it was enacted, •• That in AU eases where cny jurors to be returned for trial
(Jf any issue or iss ues juined in any of the Queen's nuojesty'. courts of King's Bench,
Common Pleas, and the Exehequez, or Wille ju.uccs of u"';ze. by the laws of this
zealm now in force. ought to have estate of freehold in Iand .. tenements, or hereditaments, of the dear yearls value 01 flTtl' JuUi"g., that in every sueh elise the jurors
lh"t shall be returned from sud after tho end of thi~ present session of parllament,
shall
evelY of them have estate of freehcld in Iands teueuients, or hereditaments,
to the
clear yearly vuluo of fUJ1.T 1""""d. at the least." - 27 El.zabdh, eh, 6. (lS85.)
In 1GGW it waa enaetcd, U That all jurors.( other than strongers upon triala ptr mec!vtat.n. lu.glllZ) who are to be returned for the trials of issues juine<l in any of (hil)
• J. mark WRS I.hIrteeIl ahDllDP and /Qur p-!Dt'e.
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From these statutes it will be seen that, since 12851 seventy
years after Magna Carta, the common law right of aU free
British subjects to eligibility as jurors has been abolished, and
the qualifications of jurors have been made a subject of arbitrary legislation.
In other words, the government has usurped
the authority of selectillg the jurors that were to sit ill judgment
IIpon its own acts.
This is destroying the vital principle of
the trial by jury itself, which is that the legisluriou of the government shall be subjected to the judgment of a tribunal, taken
indiscriminately from the whole people, without any choice by
the government, and over which the government can exercise
lIQ control.
If the government can select the jurors, it will, of
course, select those whom i\ sllPpose::! will be favorable to its
enactments.
And an exclusion of any of the freemen from
eligibility is a selection of those not excluded. .
It will be seen, from the statutes cited, that the most absolute authority over the jury box - that is, over the right of
the people to sit in juries - has been usurped by the govern-

or

majesty's courts of king's !Jcnch, common pleas, or the exchequer, or before justices
assize, or nisl prius, oyer and terminer, gaol delivery, or general or quarter sessions
of tho peace, from and after the twentieth day of April, which shall be in the year of
our Lord one thousand six hundred and sl..,;'S.lh-o,in I\ny county of this realm of England,
shal] O\'Ilryof them then have, in th,·i, OWlI name, or In ttll.lli {Qr thorn, wi~hill tl;J~WIle.
county, tWt71ty. pau.nd. by: tk !>ear. a\ Ieast; abo1(~reprises, ill their own or thei~ wiv~s'
right, of freehold lands, or or ancient, demesne, or of rents in fee, fee-tail, or for life,
And that in every county within the dominion of Willes e1(cry such juror sbn then.
have, within the same, tight pautld. by the ytar, at the leo.st,above reprises, in mannera.£oresnid. All which persons having such esintAlILS aforesaid are hereby enabled anl\
reaJ.e liable to 1Je returned, and serve IL8 jqroru (or tho triAl of issues before the jqsticea
aforesaid, any law or statute to the conbl).fY I.n MY wise D,otwiihst.nnding." -16 atlCl
l7 Char/ .. ll ... ch, 3. (16liN.)
Dy a st.ntqte passed In 1602,ju~rs in Engljlnd are to hl,ve mndel!. eslates of \htl
nluo of /ClIpoWld8 a !i.ar; and.juro,s in Willes to have s\mUar estates o( the ~ellJ,m,Qt
.izpaunda
a y.ear,-' and 5 lVilliam aDfllo[ar~, eh, U,sce, 14, (1602,)
Dy the same statute, (eee, 18,) persons lI1?oY
be returned to serve upon tho tal" 1.1\
any county of England, who shall have. wi\hl.n the same ~unty.fiVt paur.ds by the Jtcar,
above reprises, in the manner aforesaid.
By St. 3 GCOTgt II., ch, 25. sec. 1!1.20. no one is to be ~ juror in, London, 'Whosh~l\
Dot be .. M householder within tho l!:\id city, and have lands, tenements, or JlIl~na.\
estate, to the value of one hundred povr.a ....
Dy another statute, applicable only to tho oounty of M,ddlos ...... i\ is enacted •
.. That all leaseholders, upon leases where the improved rents o~ VlIlu.esha,\1e,moun\
to fifty paunch or upward8 per anrmm, over and above all ground rents or other reserva,
tions payable by virtue of tho said lenses, shall be liable and obliged to serve uPOI\
juries 'When they shall be' lCglllly summoned fOf \hat purpose." - 4 Geor«t II.,
~h. 7, Bee. 3. (1731.)
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ment ; that the qualifications of jurors have been repeatedly
changed, and made to. vary from a freehold of ten shillillg8
yearly, to one of "iIDellt!l pounds b!l the year at least aboe«
reprises:" They have also been made different, ill the counties
of Southampton, Surrey, and Sussex, from what they were in
the other counties j different ill 'Vales from what they were
in England; and different in the city of London, and ill the
county of Middlesex, from what they were in any other part
()f the kingdom,
But this is not all. The government has not only assumed
arbitrarily to classify the people, on the basis of property, but
it has even assumed to give to some of its judges entire and
absolute personal discretion in the selection of the jurors to be
impanelled in criminal cases, as the following statutes sh-ow.

" Be it also ordained and enacted by too same authority, that
all panels hereafter to be returned, which be not at the snit of
any party, that shall be made and put in afore any justice of
gaol delivery or justices of pt'ace ill their open sessions to illquire for the king, shall hereafter be reformed by additions and.
lakillg out of names of persulI~<:by discretion (if tbe same justices before iohom sucli panel shall be returned ; and tke same
jllstic.'Cs shal! hereafter command the slu:r1ff, or his ministers
i:I£ his absence, to pnt other I10rsolls ;11th» same panei by their
dlscretlous ; and. tkat panel so hereafter to be made, 10 be good
and lawful. This act to endure only to the next Parliameut,"
-11 Hellry VII., ch. 2-1, sec. (j. (14Hj.)
'I'his act was continued in force by 1 Henry VIIL, ch. 11,
(1509,) to the end of the then next Parliament.
It was reenacted, and made perpetual, by 3 Henry VIII.,
ch. 12. (l;iIl.)
These acts gate unlimited aUIllOrity to lite king's
pacl.: juries at their discretiou ; awl abolished tlte
()f the common law rigltt ()f tlie people to sit asjurors,
()f their own liberties, in the courts to frldelt Ike acts

justices to
last ocstlg«
andjudge
applied.
Yet, as matters of law, these statutes were no more clear
violations of the common la w, the fundamental and paramount
"law of the land," than were those statutes which affixed the
property qualifications before named j because, if the king, or
the government, can select the jurors on the ground of property, it can select them on any other ground whatever.

13*
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Any infringement or restriction of the common law right of
the whole body of the freemen of the kingdom to eligibility as
jurors, was legally an abolition of the trial by jury itself. The
jnries no longer represented" the country," but only a part of
the country; that part, too, on whose favor the government
chose to rely for the maintenance of its power, and which it
therefore saw fit to select as being the most reliable instruments for its purposes of oppression towards the rest. And
the selection was made on the same principle, on which tyrannical governments generally select their supporters, viz., that
of conciliating those who would be most dangerous as enemies,
and most powerful as friends - that is, the wealthy.s
These restrictions, or indeed anyone of them, of the right
of eligibility as jurors, was, in principle, a complete abolition
of the English constitution; or, at least, of its most vital and
valuable part. It was, in principle, an assertion of a right, on
the part of the government, to select the individuals who were
to determine the authority of its own laws, and the extent of
its own powers.' It was, therefore, in effect, the assertion of a
right, on the part of the. government itself, to determine its
own powers, and the authority of its own legislation, over the
people j and a denial of all right, on the part of the people, to
judge of or determine their own liberties against the government. It was, therefore, in reality, a declaration of entire
absolutism on the part of the government. It was an act as
purely despotic, in principle, as would have been-the express
abolition of all juries whatsoever. By" the law of the land,"
which the kings were sworn to maintain, every free adult
male British subject wa~ eligible to the jury box, with full
power to exercise his own judgment as to the authority and
obligation of every statute of the king, which might come
... Suppose these statutes, instead of disfranchising all whose freeholds were of less
than tho standard value fixed by the statutes, had disfranchised all whose freeholds
were of greater value than the same standard - would anybody ever have doubted that
such legislation was inconsistent with the English constitution; or that it amounted to
an entire abolition of the trial by jury 1 C<lrtainly not. Yet it was as clearly inconsistent with the common law, or the Euglish constitution, to disfranchise those whose
freeholds fell below any arbitrary standard fixed by the government, as it woul.J.hare
been to disfranchise all whose freeholds rose above that standard.
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before him. But the principle of these statutes (fixing the
qualifications of jurors) is, that nobody is to sit in judgment
upon the acts or legislation of the king, or the government,
except those whom the government itself shall select for that
purpose. A more complete subversion of the essential principles of the English constitution could not be devised.
The juries of England are illegal for another reason, viz.,
that the statutes cited require the jurors (except in London
and a few other places) to be freeholders.
All the other free
British subjects are excluded i whereas, at common law, all
such subjects arc eligible to sit in juries, whether they be freeholders or not.
It is true, the ancient common law required the jurors to be
freeholders j but the term freeholder no longer expresses the
same idea that it did in the ancient common law j because no
land is now holden in England on the same principle, or by
the same tenure, as that on which all the land was held in the
early times of the common law.
As has heretofore been mentioned, in the early times of the
common law the land was considered the property of the state i
and was all holden by the tenants, so called, (that is, holders,)
on the condition of their rendering certain military and civil
services to the state, (or to the king as the representative of
the state,) under the name of rents. Those who held lands
on these terms were called free tenants, that is, free holders
- meaning free persons, or members of the state, holding
lands-to
distinguish them from villeins, or serfs, who were
not members of the state, but held their lands by a more servile
tenure, and also to distinguish them from persons of foreign
birth, outlaws, and all other persons, who were not members
of the state.
Every freeborn adult male Englishman (who had not lost
his civil rights by crime or otherwise) was entitled to land of
right j that is, by virtue of his civil freedom, or membership
of the body politic. Every member of the state was therefore
a freeholder j and every freeholder was a member of the state.
And the members of the state were therefore called freeholders.
But what is material to be observed, is, that a man's right to
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land was an incident to his civil freedom j not his civil freedom
an incident to his right to land. He was a freeholder because
he was e freebom member of the state j and not a freeborn
member of the state because he was a freeholder j for this last
would be an absurdity.
As the tenures of lands changed, the tetui freeholder lost its
original significance, and no longer described a man who held
land of the state by virtue of his civil freedom, but only one
who held it in fee-simple - that is, free of any liability to
military or civil services.
But the government, ill fixing the
qualifications of jurors, has adhered to the term freeholder
after that term has ceased to express the thillg originally
designated by it.
The principle, then, of the common law, was, that every
freeman, or freeborn male Englishman, of adult age, &c., was
eligible to sit in juries, by virtue of his civil freedom, or his
being a member of the state, or body politic. But the principle
of the present English statutes is, that a man shall have a right
to sit in juries because he owns lands in fee-simple.
At the
common law a man was born to the right to sit in juries.
By
the present statutes he buys that right when he buys his Jand.
And thus this, the greatest of all the political rights of an Englishman, has become a mere article of merchandise;
a thing
that is bonght and sold in the market for what it will bring.
Of course, there can be no legality in such juries as these j
but only in juries to which every free or natural born adult
male Englishman is eligible .
. The second essential principle of the common law, controlling
the selection of jurors, is, that when the selection of the actual
jurors comes to be made, (from the whole body of male adults,)
that selection shall be made in some mode that excludes the
possibility of choice Oil the part of the. gooernment:
Of course, this principle forbids the selection to be made by
any officer of lite government.
There seem to have been at least three modes of selecting
the jurors, at the common law. 1. By lot.* 2. Two knights,
or other freeholders, were appointed, (probably by the sheriff,)
- Lingard says : .. Th_ compurga.tors or jurors - - were aomeUmea - - dr_
6y lot." - 1 Liagard'. ll'ulory of E.glaad. p. 300.
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to select the jurors.
3. By the sheriff, bailiff, or other person,
who held the court, or rather acted as its ministerial officer.
Probably the latter mode may have been the most common,
although there may be some doubt on this point. ~
At the common law the sheriffs, bailiffs, and other officers

were chosen by the people, instead of being appointed by the
kin ft. (4 Blackstone, 413. Introduction to Gilbert's History of
the Common Pleas, p. 2, note, and p. 4.) This has been shown
in a former chapter.e At common law, therefore, jurors selected
by these officers were legally selected, so far as the principle
now under discussion is concerned i that is, they were not
selected by auy officer who was dependent on the government.
But in the year 1315, one hundred years after Magna Carta,
the choice of sheriffs was taken from the people, and it was
enacted:
II That
the sheriffs shall henceforth be assigned by the chancellor, treasurer, barons of the exchequer, and by the justices.
And in the absence of the chancellor, by the treasurer, barons
and.juetices." - 9 Edu)ard IL, st. 2. (1315.)

These officers, who appointed the sheriffs, were themselves
appointed by the king, and held their offices during his pleasure. Their appointment of sheriffs was, therefore, equivalent
to an appointment by the king himself. And the sheriffs, thus
appointed, held their offices only during the pleasure of the
king, and were of course mere tools of the king j and their
selection of jurors was really a selection by the king himself.
In this manner the king usurped the selection of the jurors who
were to sit in judgment upon his own laws.
Here, then, was another usurpation, by which the common
law trial by jury was destroyed, so far as related to the county
courts, in which the sheriffs presided, and which were the
most important courts of the kingdom.
From this cause alone,
if there were no other, there has not been a legal jury in a
county court in England, for more than five hundred years.
In nearly or quite all the States of the United States the
juries are illegal, for one or the other of the same reasons that
make the juries in England illegal.
• Chapter '. p. 120. Dote.
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In order that the juries in the United States may be legalthat is, in accordance with the principles of the common law
- it is necessary that every adult male member of the state
should have his name in the jury box, or be eligible as a juror.
Yet this is the case in hardly a single state.
In New Jersey, Maryland, North Carolina, Tennessee, and
Mississippi, the jurors are required to befreelwlders.
But this
requirement is illegal, for the reason that the termfreeltolder,
in this country, has no meaning analogous to the meaning it
had in the ancient common law.
In Arkansas, Missouri, Indiana, and Alabama, jurors are
required to be "freeholders or householders." Each of these
requirements is illegal.
In Florida, they are required to be "householders."
In Connecticut, Maine, Ohio, and Georgia, jurors are required to have the qualifications of " electors."
In Virginia, they are required to have a property qualification of one hundred dollars.
In Maine, Massachusetts, Vermont, Connecticut, New York,
Ohio, Indiana, Michigan, and Wisconsin, certain civil authorities of the towns, cities, and counties are authorized to select,
once in one, two, or three years, a certain number of the people-a small number compared with the whole-from whom
jurors are to be taken when wanted i thus disfranchising all
except the few thus selected.
In Maine and Vermont, the inhabitants, by vote in town
meeting, have a veto upon the jurors selected by the authorities
of the town.
In Massachusetts, the inhabitants, by vote in town meeting,
can strike out any names inserted by the authorities, and insert others i thus making jurors elective by the people, and, of
course, representatives only of a majority of the people.
In Illinois, the jurors are selected, for each term of court, by
the county commissioners.
In North Carolina, "tlte courts of pleas and quarter sessions
:Iff :Iff shall select the names of such persons only as are freeholders, and as are well qualified to act as jurors, &c.; thus
giving the courts power to pack the juries." - (Revised Statutes, 147.)
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In Arkansas, too, "It shall be the duty of the county court
of each county '*' '*' to make out and cause to be delivered to
the sheriff a list of not less than sixteen, nor more than twentythree persons, qualified to serve as grand jurors;" and the
sheriff is to summon such persons to serve as grand jurors.
In Tennessee, also, the jurors are to be selected by the
county courts.
In Georgia, the jurors are to be selected by" the justices of
the inferior courts of each county, together with the sheriff and
clerk, or a majority of them."
In Alabama, "the sheriff, judge of the county court, and
clerks of the circuit and county courts," or "a majority of"
them, select the jurors.
In Yirgmia, the jurors are selected by the sheriffs; but the
sheriffs are appointed by the governor of the state, and that is
enough to make the juries illegal. Probably the same objection lies against the legality of the juries in some other states.
How jurors are appointed, and what arc their qualifications,
in New Hampshire, Rhode Island, Pennsylvania, Delaware,
South Carolina, Kentucky, Iowa, Texas, and California, I
know not. There is little doubt that there is some valid objection to them, of the kinds already suggested, in all these
states.
In regard to jurors in the courts of the United States, it is
enacted, by act of Congress:
"That jurors to serve in the courts of the United States, in
each state respectively, shall have the like qnalifications, and
be entitled to the like exemptions, as jurors of the highest court
of law of such state now have and are entitled to, and shall
hereafter, from time to time, have and be entitled to, and shall
be designated by hallot, lot, or otherwise, according to the
mode of forming snch juries now practised and hereafter to be
practised therein, in so far as snch mode may be practicable
by the courts of the United States, or the officers thereof; and
for this purpose, the said courts shall have power to make all
necessary rules and regulations for conforming the designation
and empaneIling of jurors, in substance, to the laws and usages
now in force in such state j and, further, shall have power, by
.rule or order, from time to time, to conform the same to any
change in these respects which may be hereafter adopted by
the legislatures of the respective states for the state courts." St. 184U, ch. 47, Statutes at Large, vol. 5, p. 3Y4.
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In this corrupt and lawless manner, Congress, instead of
taking care to preserve the trial by jury, so far as they might,
by providing for the appointment of legal juries - incomparably the most important of all our judicial tribunals, and
the only ones on which the least reliance can be placed forthe preservation of liberty- have given the selection of them
over .entirely to the control of an indefinite number of state
legislatures, and thus authorized each state legislature to adapt
the juries of the United States to the maintenance of any and
every system of tyranny that may prevail in such state.
Congress have as much constitutional right to give over all
the functions of the United States government into the hands
of the state legislatures, to be exercised within each state in
such manner as the legislature of such state shall please to
exercise them, as they have to thus give up to these legislatures the selection of juries for the courts of the United States.
There has, probably, never been a legal jury, nor a legal
trial by jury, in a single court of the United States, since the
adoption of the constitution.
These facts show how much reliance can be placed in written constitutions, to control the action of the government, and
preserve the liberties of the people.
If the real trial by jury had been preserved in the courts
of the United States - that is, if we had had legal juries, and
the jurors had known their rights - it is hardly.probable that
one tenth of the past legislation of Congress would ever have
been enacted, or, at least, that, if enacted, it could have been
enforced.
Probably the best mode of appointing jurors would be this:
Let the names of all the adult male members of the state, in
each township, be kept in a jury box, by the officers of the
township j and when a court is to be held for a county or other
district, let the officers of a sufficient number of townships be
required (without seeing the names) to draw out a name from
their boxes respectively, to be returned to the court as a juror.
This mode of appointment would guard against collusion and
selection i and juries so appointed would be likely to be a fair
epitome of "the country."
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IT is a principle of Magna Carta, and therefore of the trial
by jury, (for all parts of Magna Carta must be construed
together,) that no judge or other officer appointed by the king,
shall preside in jury trials, in criminal cases, or "pleas of the
crown."
This provision is contained in the great charters of both
John and Henry, and is second in importance only to the provision guaranteeing the trial by jury, of which it is really a
part. Consequently, without the observance of this prohibition; there can be 110 genuine or legal- that is, common law
- trial by jury.
At the common law, all officerswho held jury trials, whether
in civil or criminal cases, were chosen by the people.e
.. The proofs of this principle of the common law have already been given on page
120, no/e.
There is much confusion and contradiction among authors as to the man ncr in which
8heriffsand other officers wero appointed; some maintaining that they were appointed
by the king, others that they were elected hy tho people, I imagine that both those
opinions are correct, and that scveral of the klng's officen bore the same official names
as those chosen hy tho people; and that this is tho cause of the confusion that has
arisen on the subject.
It seems to bo a perfectly well established fact that, ILtcommon law, several mlLgistrates, bearing the names of aldermen, sherUl's, stewo.rds, coroners nnd bailiffB,were
choscn by the peoplo; and yet it appears, from Magna Carta Itself, that some of the
Icing'. officers (of whom ho must havo had many) were also called" sheriffB,constables, coroners, and blLiliff:!."
Dut Magna Carta, in ¥arious instances, speaks oC sheriffs and bailiff:!as It Oil' sheriffs
and balliffB;" thns apparently intending to recognize the distinction betwccn officen oj
1M Iring, be&ring those names, and other officers,bearing the same official names, but
chosen by the people. Thus it BaYSthat .. DO sherif!' or balIla of 01U", or any other
(officer), shall take hones or carts of any freeman for carriage, unless \lith the consent
of the freeman himself."-JoTm'"
Ch4rltT; eh. 36.
m • kingdom subdivided into so many counties, hundreds, tithings, manon, cities

14
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But previous to l\Iagna 'Carta, the kings had adopted the
practice of sending officers- of their own appoiutment, called
justices, into the counties, to hold jnry trials ill some cases r
and Magna Carla authorizes this practice to be continued so
far as it relates to three kinds o£ civil actions, 10 wit: "novel
disseisin, mort de ancestor, and darrein presentment j":\If bue
specially forbids its being extended to criminal cases, or pleas.
of the crown.
This prohibition is in these words =
"Nl~llus vicecomes, constabularius,

coronator, ?Jelalii balivi

nostri, teneant placita coronee nostrre."
(No sheriff, constable, coroner, or other our bailijJs, shall hold pleas of our
crown.}-Jolm's
Charter, ch. 53. Henrf» diuo, eh, 17.
Some persons seem to have supposed that this was a prohibition merely upon officers bearing' the specific names of
~'sheriffs; constables, coroners' and bailiffs," to hold criminal
trials.
But such is not the meaning.
If it were, the name
and bOroughs, each having a judicial or police organization of its own, it is eTident thar
many or the ollicers must, have been ehosen 1>ythe people, else the government coul<l
not have maint.ained its popular character. On the other hand, it is evident \hat theking, the executive power or the nation, must have had large numbers of officers of hlsown in eTCry part of the kingdom. And it iIt perfectly natural that these drff'erent
lets of officers should, in many instances, bear the same official namesj, and, consequently that the king,. when speaking of his own officers. us distinguished from thosechosen by the p<3oplershouldcall them "'0 ... fherilfsrba.iliffs, ,y .l:C.,M he does In }la.gn1J
Carta.
I apprehend th3t inattention to these considerations has been \he cause oC all the
confusion of Ideas that hcs arfsen on this subjeer, - a confusion very evident in thefollowing paragraph from Dunham. which ma.y be given a.a an ilIllstratlon or that which.
is exhibited: by others on the same points •
.. Subordinate to the ealdormen ~re !.he gtTtja8, the sheriffs, or reeves,. of .. 110m Ih"3
1IItTt.t>JtTali,,'every .hirt,o,..cmmty.
Ther« Wa. ont i" every borough,IU a judg«; Therewas one at every gate, who witnessed purchases outside tho walls, and \here was ono,.
bigher !.han eitber,-Lhe
high aheria, - who was probably tho reeve of tho shire.
This l&I!tapp<ar6 to have been appointed by the king. Their functions were to exec uti>
the decrees of the king, or cal dormen, to I>rrest prisoners, to require bail for their
appeM"anco at the aessams, to collect fines or penalties levied by the court of the shire,.
to preaerve \he public peace, aJ>d 10 prlNid. ". a .ulm-dlJl(ltt tnbunal of 14tir 0 ....... Dunham'. Middl • .dgu, sec, 2, B, 2, ch, 1. 67 LardnfT',
Cab. Cye.,. p. ,U.
The confusion of dldiu attributed to these ollicerlt indicates clearly enough th..t different officers, bearing the same official names,.must have had different dutiel, and have
tlerived their authority from di.lferent.80uroes,-to wit, the king, and the people •
• DarTt;n prurntmtflt
was an inquest to discover who presented the last person to II
ehurch; mort dt anewor, whether the last possessor was seized of land in demesne of
his own fee; and h01.U dil,';'i",. wh-etber the c1a.im&nt had been unjJlsUy disseized of
his freehold.
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could be changed, and the thing retained

j and thus the prohibition be evaded.
The prohibition applies (as will prcsently be seen) to all officers of the king whatsoever j and it
.sets up a distinction between officers of the king., ("our bailiffs,") and officers chosen by the people,
The prohibition upon the king's j/l.'~lices sitting in criminal
trials, is included in the words" eel alii balioi nostri," (or
other our bailiffs.,
'The word bailiff was anciently a sort of
general name for judicial officers and persons employed in and
about the administration of justice.
In modern times its lise,
3S applied
to the higher grades of judicia! officers, has been
superseded by other words j and it therefore now, more gcll()rally, if not universally, signifies an executive or police officer,
a servant of courts, rather than one whose functions are purely
judicial.
The word is a French word, brought into England by the
Normans,

Coke says, "Ba!Jlife is a French word, and signifies an offi-cer concerned in the administration of justice of a certain province; and becansea sheriff ka til all office concerning the
administration of justice within his county, or bailiwick, therefore he called his county balloa sun, (his bailiwick.)
" I have heard great question made what the true exposition
'()f this word bnlious is. III ·the statute of Magun Oarta, cap.
.28, the letter of that stature is, uullus baliou« de catero poll at
aliquens ad legen« mauifestam nee ad [urumeutum
slmpllcl
.!nquela sua sine testlbus fidelibus ad hoc i!ldurlis."
(No bailiff
from henceforth shall put anyone to his open In w, nor to an
oath (of self-exculpation) npon his OWII simple accusation, or
complaint, without faithful witnesses brought in for the same.)
~'And some have said that balious ill this statute signifieth allY
judge.; for the la~1 must be waged and mnde before the judge .
.And this statute (say they) extends to the courts of comuuni
pleas, Idllg's bellcit, l\:'C., for they must bring with thcmjideles
testes, (fauhful wituesses.j &c., tnui ~() luul, been. lite usage 10
ft/iis day:' - 1 C6ke's Iust., 16::; b.
Coke makes various references, ill his margin to Braeton,
Fleta, and other authorities, which 1 have not examined, but
which, 1presume, support the opinion expressed in this quotailion.
Coke also, in another place, under the bead of the chapter

The Online Library of Liberty <oll.libertyfund.org>

Page 159

160

TRIAL BY JURY.

just cited from Magna Carta, that 11110 bailiff shall put an,!!
man to his open luw," &c., gives the following commentary
llpon it, from the Mirror of Justices, from which it appears
that in the time of Edward I., (1272 to 1307,) this word balhm»
was understood to include all judicial, as well as all other,
officers of the king,

'I'he Mirror says: &I The point which forbiddeth that no
hailiff put a freeman to his oath without suit, is to be understood ill this manner, - tlwl 110 justice, no minister of the king,
nor other steward, nor hailiff, have power to make a freeman
make oath, (of self-exculpution.) toidtou: lite killg's command, ~
nor receive auy plaint, without witnesses present who testify
the plaint to be true." -1I1irror of Justices, eh. 5, sec. 2, p.
~57.
Coke quotes this commentary,

(in the original French,)

and

ellen endorses it in these words:
" By this it appeareth, that under this word balious, in this
act, is comprehended every jllstice, minister of the king, steward, and bailifl." - 2 Iust., 44.
Coke also, .in his commentary upon this very chapter of
Magna Carta, that provides that " 110 sheriff, constable, coroner,
or other our builijfs, shall hold. pleas of 01/1' crown," expresses
the opinion that it "is a geueral law," (that is, applicable to
all officers of the king.) " by reason of the words vel alii balivi
nostri, (or other our bailiffs,') under wltich words are comprehanded all jlldgcs or justices of any courts of jllstice."
Aud
he cites a derision in the king's bench, in the 17th year of Edward I., (12S9,) as authority j which decision he calls "a
notable and leading judgment." - 2 Inst., 30-1.
And yet Coke, ill flat contradiction of this decision, which
he quotes with such emphasis and approbation, and in flat
contradiction also of the definition he repeatedly gives of the
word bullous, showing that it embraced all ministers of tile
king tohatsaecer, whether high or low, judicial or executive,
fabricates an entirely gratuitous iuterpretation of thi.s chapter
• lIo has no power to do U, either with, or witlwUl,lht king'6 command. The prohibition
Is absolute, containing no such quallfication as is here interpolated, viz., .. WIllwUllht
J.in(f'. rommand."
If it could be done w;lh the king's command, tho l>ing would h
Invested with arbitrary power in tho matter.
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-ef Magna Carta, .and pretends that after all it only required
'that felonies should he tried before the king's jllstices, on
account of their superior learnlug ; and that It permitted all
lesser offences to be tried before inferior officers, (meaning' of
-course the king's inferior oiIicers.) -2 IIlSt., 30.
And thus this chapter of l\1agna Carta, which, according to
his own definition of the word balious, applies to all officers of
the king j and which, according to the common and true definition of the term" pleas of the crown," applies to all criminal
eases without distinction, and which, therefore, forbids auy
officer or minister of the king to preside in a jury trial in any
criminal case whatsoever, he coolly and gratuitously interprets
into a mere senseless provision for simply restricting the discretion of the king ill giving names to his own officers who
should preside at the trials of particular offences j as if tho
king, who made and unmade aU his officers by a word, could
not defeat the whole object of the prohibition, by appointing
euch individuals as he pleased, to try such causes as he pleased,
ana. calling them by such names as he pleased, if he were but
permiued to appoint ana name suck officers at all; and as if it
were of the least importance what name an officer bore, whom
the king might appoint to a particular duty.'*'
• The absurdity of thit doctrine of Coke is made more .apparent by the fact that, at
that time, the « justlces " and other persons appointocl by tho king to hold courts wero
not only dependent upon tho king for their offices, and removable at his pleasure, bitt
-that the usual eautom was, ".t to appnr,t them with any .';(w to ptTmanmry, but v"ly to
gi •• them 8pecial commissior« for trymg " .ingl. eaut, or fur hnlJing" .ingle term r1 a
court, or for making a .ing!. circuit; which, h,i"g donr, their eQmminiolU <rpired. Tho
king, tberefore, could, and "nduuhtcdly did, appoint any iTlf/it.;uual h, pittUtu, to try any
-ea""e he pleased, with a 8J"cial t';tw to the verdicts h. d esired to vbtain in the particular ca....
This custom of commlsslonlng particular persons to hold jUl'Ytrials, in criminal eases,
(and probably also in citil ones.) lfu.s of course a.usurpation upen the common law,
.but had been practised moro or less f.olll the .time oC William the Oonqueror, Palgrave
~ys:
~. The frequent a.bse~ce of William from his Insulnr dominions oceaslened another
mode of administration, which "/lim,,t.ly prodcced .tdl gretuer <hang .. i" th.law.
It \\ a~
tbe practice of appointing ju.ticilll'll to represent the king's person, to hold his court, to
-decide his pleas, to dispense justico on hi. behalf, to counnand tbe wilitary levies, n.ut.!
to act 88 conservators nf the peace in tbe king's name.. • • 'I'ho justices who \I e. 0

* III Ibla extract, Palgrave seems to assume that lh. king hlmleU had a rl~ht to sit as Jud;;e, In
/ ..", trlalJ, In Ibe co .. ntV courts, In both civil and criminal eases. I apprehend h. had no .uch
power at Ibe common law, but only to .It In the trial or appeals, and In the trial or peers, and ()(
~Tl1 .Dlllin whichpeers were parties, and possiblyIn Ibe cow18 or II.IIClcnt
demesne,

14*
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Coke evidently gives this interpretation solely because, as he
was giving a general commentary on Magna Carta, he was
bound to give some interpretation or other to every chapter of
it ; and for this chapter he could invent, or fabricate, (for it is
r.·.iJl.cd In the name of the soverelgn, and whose powers werOorevocable at his pleasurej dcrived their Imthority merely from their grant. • • Some of those judges were
Lsu.,liy deputed for the purpose of relieving the king from the burden of his judici.>l
functrous, • • 'Iho number as weU as tho variety of names of the justices appearlUg in tho early ehlrographs of' Concords,' leave reason for doubting whether, anterior
tu the relgn of Henry III., (1216 to 1~j2,) a court, w"ose member« wert changmi!, aI
.1 "'" rvtTy.e...,,;.,.., can b. said to have been permanently ccn'tituIH1.
It se .,,13 71IIJreprobu/, t""t I". indi,,jduaU wha composed the tnlrunal w,Te stle« ted as suued tltt pleasure of the
••.• IT,,!."n, and the convenienct of the clerks and barons; und tho history of our legal

udunnistratlon will be much simplified, if wo consider all those courts which were after\\:"i1~ dcuouilnatcd
the Exchequer, the King'd Ileneh, the Counnon Pleas, and the
UlofL'ICCr)',
tL'I being originally
cam""ttet8, selected by the lang when occasion reguiTtd, out
~I "h;rbo body, Ivr the despatch of peculiar branches of business, and which commiuees,
£1/ drgnnl, lu~U1lttd fin indtpendent and pennanm: existmc«;
• • Justices itinerant,
wh .., despatched throughout the land, decided the 'Plens of the Crown,' may be
obscurely traced in the reign of the Conquerur; not, perhaps, aPl"intttl with much reg...
'.nt!l, but de.patched upon peculiar occasions and emergencies." -1 Palgra"e'.
Rue alld
Progress, .Le., p, ~8:J to 29.1.
The f"Uowing statute, passed in 1354, (139 years after Magna C.u-ta,) shows that
even after this usurpation of appointing" justices" of his own, to try criminal eases,
hu.d probably become somewhat established in practice, in defiance of 1I1ngnaCarta,
the king was in the habit of granting special commissions to still other persons, (espec.!ally to eherijfs,-his sheriffs, no doubt,) to try particular cases:
... Because that the people of the realm have sulfered many evils and mischiefs, for
!that sherins of divers counties, by virtuo of commissions and general writs granted to
them at their own suit, for their Singular profit to gain of the people, have made and
.taken divers inquests to cause to indict the people at their will, and have taken fine and
.ransom of them to their own usc, and have delivered them; whereas such persons
indicted were 110t brought before the king's justices to have their deliverance, it is
4lCCOrUcd
and est...blished, for to eschew all such evils and misehlefs, that such eommlssions and writs before tilis time made shall be utterly repealed, and that from henceforth no such commissions shall be granted." - St. 28 Edward III., eh, 9, (1354.)

How silly to suppose that the illegality of these commissions to try criminal eeses,
•.could have been avoided by simply granting them to persons under the title of "jus.tices," insteu.d of granting them to "sheriffs."
The statute was evidently a cheat, or at
.Ieut designed as such, inasmuch as it virtualIy asserts the right of the king to appoint
.hls tools, under the name of "justices," to try criminal cases, while iL di.avows his
.right to appoint them under the name of "sheriffs."
Millar says: "When the klng's bench came to have its usual residence at Westminster, the sovereign was induced to graal «pecial commUs.ionJ,far trying particular crimes,
In such parts at' the country as were found most convenient; and this practice was
gradually modelled into 0. regular appointment of certain commissioners, empowered, at
stated seasons, to perform circuits over tbe kingdom, and to bold courts in particular
towns, for the trial of all sorts of crimes. These judges of tbe circuit, however. ntver
obtained an ordinfU'Y jurnd.climl, but conunued, on every occ""ion, to dene« tluir authority
from two '1"ci~' commISsions: that of oyer anclterminrr, by which they were appointed to

hear and determine &11 treasons, felonies and misdemeanors, within eertaln distriets ;
and that of ga,l dtlivery, by which they were directed to try every prisoner confined In
the gaols of the several towns faUing under their inspeetion."-.Millar'.
KISt. View oj
Eng. Gov., vol. 2, ch, 7, p. 282.
The following extract trom Gilbert shows to what lengths of usurpation the kings
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a sheer fabrication,) no interpretation better suited to his purpose than this. It seems never to have entered his mind, (or
if it did, he intended that it should never enter the mind of
anybody else,) that the object of the chapter could be to deprive
the king of the power of putting his creatures into criminal
courts, to pack, cheat, and browbeat juries, and thus maintain
his authority by procuring the conviction of those who should
transgress his laws, or incur his displeasure.
This example of Coke tends to show how utterly blind, or
lJOW'utterly corrupt, English judges, (dependent upon the
crown and the legislature), have been in regard to everything
in Magna Carta, that went to secure the liberties of the people,
or limit the power of the government.
Coke's interpretation of this chapter of Magna Carta is of a
piece with his absurd and gratuitous interpretation of the
words "nee super eum lbimus, nee super eum miuemus."
which was pointed out in a former article, and by which he
attempted to give e judlcia! power to the king and his judges,
where Magna Carta had given it only to a jury. It is also of
a piece with his pretence that there was a difference between
would sometimes
people,

go, in their attempts to get the judicial power out of the hands of the
It to instruments
of their own choosing:

and entrust

.. From the time of the SaZtJns," (that is, from the commencement
of the reign of
Willia.m the Conqueror,) .. till the reign of Edward the first, (1272 to 130;,) tho several county courts and sheriffil courts did decline in their interest and lLuthority.
The
methods by which they were broken were two-fold.
Fir.t, by granting commu.io.... to

tM .heriff. by writ of JUSTICIES, wherebytM .herijJ had" particularjurisdiction grar.ttd him
to b. judge of" particular caUl', indeptndml oftM .uitor. of th« county court," (that is,
whout "jury;) "atld th ese commi.. io.... wu. aftu the Norman form, by which (according
to which) all pm»tr oj judicatur. """ immediately deri""d from 1M king." -Gilhtrt on the
Court of Chanctry, p. 1.
The several

authorities

not only to appoint

now given show tbat it was the custom of tho Norman king!,

to sit as judges in jury trials, in erimlnnl eases, but that
to sit in singular and particular eases, as OCCILSion
required;
and that they therefore readily could, and naturally
IJJOU!d, and therefore
undoubtedly
did, commission Individuals with a special view to their adaptation
or
capacity to procure such judgments
as the kings desired.
The extract from Gilbert suggests also the usurpation of the Norman kings, In their
&IISWIlption that th,y, (and not 1Mprople, as by the common law,) were the fountains of
justice.
It was only by virtue of this illegal lL88umption that they could claim to
appoint their tools to hold courts.
All these things show how perfectly lawless and arbitrary the kings were, both
before and after Magna Carta, and how necessary to liberty was the principle of Magna
Carta. and the common law, that no person appointed by the king should hold jary
tri&la in criminal cases.
persons

they also commissioned

individuals
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fine and amercement, and thatfinp.3 might be imposed by the
Icing, and that juries were required only for fixing amercements.
'l'hese are some of the innumerable frauds by which the
English people have been cheated out of the trial by jury.
Ex uno disce omnes. 'From one judge learn the characters
of all.*
I give in the note additional and abundant authorities for
• The opinions and decisions of judgcsand courts are undeserving of the le88t reliance,
(beyond the intrinsic merit of the arguments offered to sustain them.) and are unworthy even to be quoted as evidence of the law, whm those opiniom or decision. are favor"Ue to the p1wer of the guvemmew.t, or ""fuvorable to the libatie« of the people. The only
reasons that their opinions, whm in favor of liberty, are entitled to any confidence, sre,
first, that all presumptions of law aro in favor of lioorty: and, second, that the admlsslons of ali men, the innocent and the criminal alike, ",h"" made agaiMt thtiT own inter.
e.t., are entitled to be received as true, because it is contrary to human na.ture for ..
lII&Il to confess anything but truUt against himself.
More solemn farces, or more gross impostures, wero never practised upon mankind,
than are all,orverynearlyall,those
oracular responses by which courts o.ssumeto deter.
mine Utat certain statutes, in restmint of individual Uberty, are within the constltutlonal power of the government, and are therefore valid and binding upon the people.
The reason why these courts are so intensely servile and corrupt, is, that they are
1I0t only parts of, but the veriest creatures of, the very governments whose oppressions
they lire thus seeking to uphold. They receive their offices and salaries from, and &re
impcachn.ble and removable by, the \'ery goveruments upon whose acts they &lfect to
sit in judgment. Of course, no one with his eyes open evcr places himself in a positioD
:;0 incompatible with the liberty of declaring his honest opinion, unless he do it with the ,
intention of bceomlng a mero instrument in the bands of the government for the
execution of all its oppressions.
As proof of this, look at tho judicial history of England for the last five hundred
yoars, and of America from its seLtiement. In all that time (so far as I know, or pre.
sume) no bench of judges, (probably not even any single judge,) dependent upon the
legislature that passed the statute, has ever declared 0. single penal statute invalid, on
account of its being in conflict either with the common law, which tho judges in Eng.
laud have been sworn to preserve, or with the written constitutions, (recognizing men's
natural rights,) which the American judges were under oath to maintain. Every
oppression, every atrocity even, that has ever been enacted in either country, by the
legislative power, in the shape of a criminal law, (or, indeed, in o.lmost any other shape,)
bas been as Bureof a sanction from the judiciary that was dependent upon, and impeach.
able by, the legislature tbat enacted the law,lL8 if there were a physical necessity tha~
the legislative enactment and the judicial sanction should go together. Practically
speaking, the sum of their decisions, all and singular, has been, that there are no limite
to the power of the government, and that the people have no rights except what tho
government pleases to allow to them.
It Is extreme fo\1y for a people tq a\1ow such dependent, Bervile, and perjured eres~ures to Bit either in civil or criminal trials; hut to a\1ow them to sit in criminal trials,
and judge of the people'sliberUes, is not merely fatuity, -It is suicide.
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the meaning ascribed to the word bailiff. The importance of
the principle involved will be a sufficient excuse for such an
accumulation of authorities as would otherwise be tedious and
perhaps unnecessary,w
The foregoing interpretation of the chapter of Magna Carta
now under discussion, is corroborated by another chapter of
• Coke, speaking of the word bailiff., as wed in the atatute of 1 W utmi""er, ch. 35,
(1275,) 83YS :
"Hero bailiff. are taken for thejudgu
-

2

u«, 2~u.

of the court, as manifestly appeareth hereby."

Coke also 8.",Y8, •• It is a maxim in law, aliqui& """ debet ule judu: i..propria COUfa,(no
one ought to be judge in his own cauaej] and tberefore a fine levied before the kylifu of Sal"p was reversed, because one of tbe baylifu was party to the fine, quia II01l
p"t .. t uH;ud e..r ttparo," {because one cannot be judge and party.)-1
I .."., IU a.
In tbe statute of Gloucester, ch, 11 and 12, (1278,) "tbe mayor and bailiff. of London (undoubtedly chosen by tho people, or at any rate not appointed by the king) are
manifestly spoken of asjlle/gU, or magistrates, holdlngj",y trfuls, as follows:
Ch.II. "It b provided, also, that if any man Iease his tenement in the city of London, for a term of years, aud he to whom the freehold belongeth eaueeth himself to
be impleaded by colluslon, and uiaketh default after default, or cometh into court and
giv~th it up, for to make the termor (Ieseee) lose his term, (lease,) and the demandant
hath hls SUit, so that the termor may recover by writ of covenant; the mayor and bailiff'
.MY i"~"'T. by a gJOd i"qut.>t, (J"'y,) in the presence of the termor and the demandant,
wheth~r tho demandant moved hi. plea upon good right that he had, or by collusion,
or fraud, to make the termor 106e hi. terw; and if it be found by the Inquest (jury}
that the deuiaudunt moved his plea upon good right that he had, the judgment shall
be given furthwith; and if it be found by the inquest (jury) that he impleaded him
(self) by fraud, to put the termor from hi. term, then shall the termor enjoy his term,
and the execution 01' judgment for the demandant WIlli be suspended unU! the term be
exphed."-IJ
Edward I., eh, 11, (1278.)
Coke, In his commentary on this chapter, calls this court of" the mayor and bailiff'"
of London,"the CtIIITtofthehlUting¥,thr
great •• t and highe.t C<Jurt in London ;" and adds,
.. other cities have the like court, and 80 called, n.s York, Lincoln, Winchester, &0.
lIere the city of London is named; hnt it appcareth by that which hath been said out
of ~'leta, that this act extends to such cities and borough. privileged,-that
is, such ...
have such prlvilege to hold plea as London hath."-2
In"" 322.
The 12th chapter of the same statute is in the following words, which plainly recognize the fnet that" the mayor and bailiff. of London" are judicial officers holding oourbl
In London.

"It is provided, also, that If a man, impleaded for a tenement In the same city,
(London,) doth vouch a foreigner to warranty, that he shall 00\110 into the chancery,
and have a writ to summon his wlurantor at a certain day before the jlUtices of the
bench, and another writ to the "",yor and btnliff. of London, that thty ,hall ''''Ct4l. (suspend proceedings) in the matter that is bifur. them by wrIt, until the plea of the warrantee
be determined before the jU$ticcs of the bench; and when the pica at the bench shall
be determined, then shall he that i. vouched be commanded to go into the city," (that
is, before" tbe mayor and bailiff¥' " court,) "to answer unto the chief plea; and a
writ shall be awarded at the suit of the demandant by the justices unto th.. mayor "tad
bailiff., that they .hallprocttd
in th.plea,"
&c.-G Edward I.,ch. 12, (1278.)
Coke, in his commentary on thl5 chapter, also speaks repeatedly of "the mayor and
41 judg, .. h.lding court.; and also speaks of this chapter aa applicable not only
to " the citie of London, specially named for the cause aforesaid, but extended by equity
to all other privileged places," (that is, prhileged to have a oourt or" mayor and bail-

bailiff."
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Magna Carta, which specially provides that the king's justices
shall vgo through every county" to ICtake the assizes" (hold
jury trials) in three kinds of civil actions, to wit, ICnovel disseisin, mort de ancestor, and darrein presentment;"
but makes
no mention whatever of their holding jury trials in criminal
cases, - an omission wholly unlikely to be made, if it were
iff,,") "where

foreign voueher is made, as to Chester, Dnrba.m, Salop," &e.-

2 Ina.;

325-7.
BAlLllI:.-In
Glderman.*-Burrill'.

Scotch law, a municipal magistrate, corresponding with the English
Law Dictionary.

Fr. A ba.i1iff: a ministerial officer with duties similar 'to

BAlLIFJ7Jl.-Baillif.

those of a sheriff.
rill'. La", Diet.
BAILIFF.

•

•

•

•

Tht judge

oj a court.

A munioipal magistrate, &0. - Bur-

The word bailiffis of Norman origin. and was applied in England,

at an early period, (after the example, it is said, of the French.) to the chief magistrates oC counties, or shires, such as the alderman, the reeve, or sheriff, and also of inferior jupsdictioDl!, aueh as hundreds and wapentakes. - Spelman, wc. Balivue; 1 BI.
Com., 3U. See Bailli, Ballivus.
The Latin bal/ivus occurs, indeed, In the laws of
Edward the Confessor, but Spelman thinks it was Introduced by a later hand. Ballie«
(bailiwick) was the word formed from bal/ivus, to denote the extent of tenitory comprised within a bailiff's jnrL!diction; and bllili.. ick is still retained in writs nnd either
prcoeediogs, as the name of a sheritr's county.-l
BI. Com., 344. Set Ballie«,
The
<1Jice of bailiff wu at first strictly, though 'not t.rclusivtly, a judicial 0"'. In France, the
word had the sense of what Spelman calls justitia tutelam.
Bal/ivus occurs frequently
In the Rtgiam Majuta/em, in the sense of a j,dg e, - Spelman.
In its sense of a deputy, it was formerly applied, In England, to those officers who, by virtue of a deputation, either from the sheriff or tho lords of private jurisdictions, exercised within the
hundred, or whatever might be the limits of their bailiwick, certoinjudicial and minis.
terial functions. With the disuse of private and local jurisdictions, th~ mcaning of the
term became commcnly restricted to such pel'l!Onsas were deputed by tho sheriff to
assist him in the merely ministerial portion of his duty; such as the summoning of
juries, and the execution of writs. - Brande,
• • The word bazlif! is also applied in
England to the cbief magistrates of certain towns and jurisdietien~, to the keepers of
castles, forests and other places, and to the stewards or agents of lords of DUnors.Burrill'.
Law Dict.
"DA.ILIFF, (from the Lat. bal/ivus;
Fr. bai/lif, I, e., Pro:f.ctU8~incUr,) signifies nn
"ffioor appointed for tho administration of justice within a certain district, The uffice,
as well as the name, appears to havo been derived from the French," &:0. - Brews/fT'"

Encycloptdia.

Millar says, "The French monarchs, about this period, wero not content with tho
power of receiving appeals from the scveraJ courte of their barons. An expedient was
devised of sending royal bailiff. into different parts of the kingdom, with" commission
to take cognizanr.e of all those causes In which the sovereign WII.S interested, lj,nd in
reality for tho purpose of abridging and limiting the subordinate jurLodiction of the
• ..JldtrMan If,," 1\ title nnci~ntly given to vnrlous judicial office..., "" the AMermon or .11 Eng.
1"00, AI.lerm.ul or the King, AMerman or the County, AMerman or the City or Borough,alder·
man of the lluodrC<1or W"p"IltaJ.e. Tbese were oJJjudicial officers. See Law Dictionaries.
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designed they should attend the trial of such causes. Besides,
the chapter here spoken of (in John's charter) does not allow
these justices to sit alone in jury trials, even in civil actions j
but provides thaI four knights, chosen by the county, shall sit
Jleighboring feudal superiors.

By am edict of Phillip Augustus.in th" year 1190.thosa
Millar'. Hill.

6ailrJf. wero appointed in all the principal towns oC the kingdom." of the Eng. Gov., vel, ii., ch, 3, p. 126.

v.tw

" BAlLll'F"'!ffjce.- Magistrates who formerly administered justice in the pe.tiie.ments
IIr courts of France, answering to the English Iheriffs. &I mentioned by Bre.cton."Bouvitr'.

Law Dict •

.. There be several officers called bailiff., whose offices and employments seem quite
differen' from each other. • • The chieC magistrate. in dlrers aneient corporations,
are called bailrJf•• as in Ipswich. Yarmouth, Colchester. &c. Thero are, likewise,offieers of the forest, who are termed b&Uiffil."-l Baco .. '• .Aliridgmmt, 49S-9 •
.. BAILIFF.ignifies a. keeper or superintendent, and is directly derived from the French
word bail/i. which appears to come from the word baliwa. and .hat from bagal .... a Latin
word signifying generally a. governor, tutor, or superintendent.
• The French
word b",lli iii thus explained by Richelet, (Dictionaire, &c.:) Bail/i. - He who in a prtn'"
ince Jaa. the .upcrintendence of i....
,ice, who U lhe ordi"ary judge of the noblts, who is their
bead for the ban and <mitre ban •• and who m&intains the right and property of othero
against thoso who attack them. • • All tho various officers who are called by this
name, though differing as to the nature of their employments, seem to have some kind
Qf superintendence intrusted to them by their superior."-Political
Dictionary.
" BAILIFF. baliv....
From the French word bayliff, th&t is, prafectlU provincia, and as
the name, so the office itself was answerablo to that of France, where there wero eight
parliaments, which were high courts from whence thero lay no appeal. and within the
precincts of the several parts of that kingdom which belonged to each p&rliament.
Ihtre wtre sevtral pro.inc<I to which i....
tice IDa. admini.tmd
by certai» offictr. called bail!lf.;
aud in England wo have several counties in which justice hath been, and still is. in
small suits, administered to the inhabitants by tho officer whom we now call .AmI. 01"
.... count; (ono ofwhieh names descends from the SaxODS,the other from the Normans.)
And, though the sheriff is not called bailiff, yet it W&s probable that was one of his
names also. because tho county is often called ballil!a; as in tho return of a writ. whero
the person is not arrested, the sheriff saitb, i'!fra.nominat .... .A. B. non .. , invmt ... in
balliv'l mta, &e.; (the within named A. B. is not found in my bailiwick, &e.) And in
tbe statnte of 1\1agna Carta, eh, 28, and 14 Ed. 3, ch, 9. the word b-uliff SCClDS
to eomprise as well aheriiLI,as bailiffs of hundreds •
.. Bailitl, In Scotland, are magistrates of burghs, possessed of certain jurisdictions.
having tbo same power within their territory as sheriffs in th~ county. • •
.. As England is divided into counties, 80 overy county Is divided into hundreds; within
which, in ancient times, the people had justice administered to them ~y the several offi.
eers of every hundred, wbich were the bailiff.. And it appears by Braeton, (lih. 3, trad;
2. ch, 34,) thnt bailrJf. of hundreds might ancienUy hold pica of appeal and approvers;
but sinoo that time the hundred courts, except oerta.in franchises, are .wallowed in the
county courts; and DOW tho bailiff'l name and office iii grown Into contempt, they being
." Ban and arriere ban, a proclamation, whereby all that hold lAnd. or the crown, (except some
privileged officers Bud citizens,) are aummoned to meet at a cert&lnplace In order to aerve the klnc
In hII w&n. either personally, or by pro-q."-Bol/tr.
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with them to keep them honest. When the kiug's justices
were known to be so corrupt and servile that the people would
not even trust them to sit alone, in jury trials, in civil actions,
generally officers to serve write, &0., within their liberties; though, in other respects,
the name is still in good esteem, for the chief ma.gistrates in divers towns are called
bailiff,; and sometimes the persons to whom the king's castles a.re committed a.re
termed bailiff" &8 the bailiff of Dover Ca.stIe, &c.
"Of the ordina.ry bailiff' there a.re several sorts, viz., bailiff. of liberties; sherillil'
bailiff'; badiff. of lords of ma.nors; bailiff' of husbandry, &c. • •
" Bailiff' of liberties or franchises are to be sworn to ta.ke distresses, tndy imp"ntl
juror., ma.ke returns by Indenture between them a.nd sheriffs, &c. • •
" Bailiff, of court, baron summon those courts, and execute the process thereof. • •
" Besides these, there a.re a.lso bailifflOft!.tforest. • • "-Jacob', Law Diet. TomIi,,', do.
"BAILIWICK,balliVa,-is not only ta.ken for the county, but signifies generally tha.t
liberty which is exempted from the sheriff of the county, over which the lord of the
liberty a.ppointeth a. bailiff, with such powers within his precinct &8 an under-sheriff
ezerclseth under the sheriII' of the county; such &8 the bailiff of Westminster."Jacob', Law Dia, Tomlin', do.
"A bailiff of a Led, C;ourt-baron,Manor, Bali""" Laa, Baronil, Manmi. - He Is one
that Is a.ppointed by the lord, or his steward, within every ma.nor, to do such offices &8
apperta.in thereunto, &8 to summon the court, warn the tenants and resiants; also, to
summon the Leet and Homa.ge, levy fines, and make distresses, &e., of which you may
read at large in Kitchen'I Court·lea and Court-baron." - A Law Dictionary, anonymour,
(in Suffolk Law Library.)
.. BA.ILIFF.- In England an officer appointed by the sheriff. Bailiffs are either
special, and appointed, for their a.droitness, to a.rrest persons; or ba.iliffs of hundreds,
who collect fines, summon juries, attend the a.sslzes, and execute writs and prooe~es.
Tilt .hmff in England i. the king" bailiff. • •
.. Th« '!!fico of bailiffformff'ly Will high and honorablein England, and oJlietl"undtl'that
title on the continent are still invested with importantfunctionr."Wtbrttl';
.. BAILLI, (Scotland.) - An alderman;
burgh."WorCf.ter•

a magistrate who is second in rank in a royal

.. Balli, or Bailiff. - (Sorte d'officier de justice.)
-Boyer"
French Diet.

A ba.iliff; a sort of ma.gistrate."

" By some opinions, a bailiff, in Magna Carta, ch. 28, signifies any judge." Mm', Law Diet •

Cunning.

.. BA.ILIFF.- In the court of the Greek emperors there W&8 a grand bajul.. , first tutor
of the emperor's children. The superintendent of foreign mercha.nts seems also to have
been ca.lled baj"l oe; and, &8 be W&8 appointed by the Venetia.ns, thia title (ba.lio) was
transferred to the Venetian ambessedor, From Greece, the official bajulo, (balli""",
bailli, In France; bailiff, in Engla.nd,) W&8 introdnced into the south of Europe, a.nd
denoted a superintendent; hence the eight ballivi of the knights of St. John, which
constitute its supreme council. In France, the royal bailiffs were comma.nders of the
militia, adminiatrators or stewards of the domains, and judges of their dutricta. In the
course of time, only the first duty remained to the bailiff; hence he was bailli d'lple,
and lalDl WtT< adminiltertd in hiI nam' by a lawyer, ill hiI deputy, lieutenant de robe. The
'ejgnioriee, with whioh high courts were connected, employed ba.lllffs,who thus oonsti.
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how preposterous is it to suppose that they would not only
suffer them to sit, but to sit alone, in criminal ones.
It is entirely incredible that Magna Carta, which makes such
careful provision in regard to the king's justices sitting in civil
actions, should make no provision whatever as to their sitting
in criminal trials, if they were to be allowed to sit in them at
all. Yet Magna Carta has no provision whatever on the
subject.v
lhe lowut orritr of judg... From the courts or the nohUity,
to the royal courts; from thenoe to the parliaJncnts.
In the
greater bailiwicks of cities or importanoe, Henry II. est&hliahed a collegial constitution
under tho name of pruidial court..
• • The n"me of bailiff ..... jntn></uctd into Eng.
land wilh Wllli"m I. The counties were also called bailiwiclu, (balli,,,,,.) while the subtuted,

the

almost everywhere,

appellntion

divisions

passed

were

called h"ndTttU;

but. as the

courts

of the

hundreds

bve

long .inoe

eessed, the Engliah bailiJl'a are only a kind of subordinato officers of justioe. lilte the
French h.....
These correspond very nearly to the officers called COIIJ/ablu in the
United States.
Every sheriff has some of them under him, for whom he is anllfcrahle.
In some cities the highest municipal officer yet bears this name. as the high bailiff of

i.,.,.

Westminster.
In London. the Lord Mayor Is at the same time bailiff. (which title he
bore before the present became usunl.) and adminUt.,. •• in/AU q..all/y.lh.
eriminal jIlT".

diction of the cily.

jn

lhe court of old Bailey.

where there

are. annually.

eight sittings

or

U... ally. the recordtr of
Londo" ... pplit.!aU place GI judg.. In some instances the term bailiff. In England. ia
applied to the ohicC magiatrntes
of towns. or to the commanders oC partioular
cutl8l,
as thnt oC Dover.
The torm baillit. in Scotland, is applied to a judicial police-officer.
having powers very !imilar to those oC justiccs of peaee in the United States." - En.
cyclop:zdia Americana.
- Perhaps it mny be said (and such. it has already been seen. Is the opinion or Coke
and other!) that the chapter of Magnn Carta, tbt " no hailiff from henceforth shall put
any man to hls open law. (put him on trial.) nor to an oath (that Is. an ooth of self.
exCUlpation) upon hls (the bailitr·s) own accusation or testimony, without credible witnesses brought in to prove the chnrge." is u"lf a .. provlslon In regard to the klng's
justices sitting In criminal trla18," and therefore implies that they aTe 10 ,it In such
the court.

for the city of London and the county

oC Middlesex.

trials.
But, although
therefore

the word bail!lf inr.ludes nil judicial. as well as other. officers. and would

in this case apply to the king's

justiccs.

if

they were to ait in criminal

trials;

yet this particular chapter of Mugna ClLrtu evidently does not contemplate"
bailiff' "
,while acting In their judicial capucity. (for they were not aUowed to sit in t'lrimlnal
trials
chupter
kind.)

at aU.) hut 01111' in the charucter
is, that
unsupported

man on trial.

the simple

testimony

hy other

of .. it7lCllu;

(simplici

anil .. credible

Ioquela]

witnesses,"

and that

the

menDing

of .. no hallltr."
shall

of the

(or whutever

be sufficient

to put Any

or to his oath of self-exculpation.-

It will be noticed tbt the wurds of this chnpter are ""', "no bailiff of 0""." - that
of"" ling.-as in some other chapten of Mngn& Ce.rt.a; but simply" no b&Ulff."
.to.
The prohibition, therefore. applies to ..ll" bailiJl'a." - to those chosen b,r the pea-

I.e,

• At the common Ia....panles.1n both cl,n and crimInal cases, were alIo ...ed to ....ear In their
bebaltl and It ...W be 10 apIn, If \ho true trial b7 JUQ' Ihould be Rfttsblllhed.

OWIl

15
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But what would appear to make this matter absolutely certain is, that unless the prohibition that "no bailiff, &c., of
ours shall hold pleas of our crown," apply to all officersof the
king, justices as well as others, it would be wholly nugatory
for auy practical or useful purpose, because the prohibition
could be evaded by the king, at any time, by simply changing
the titles of his officers. Instead of calling them "shE'riffs,
coroners, constables and bailiffs," hecould call them "justices,"
(II' anything else he pleased; and this prohibition. so important
11> the liberty of the people, would then be entirely defeated.
'I'he king also could make and unmake "justices" at his
pleasure j and if he could appoint any officers whatever to
preside over juries in criminal trials, he could appoint any
tool that he might at any time find adapted to his purpose. It
was as easy to make justices of Jeffreys and Scroggs, as of
any other material j and to have prohibited all die king's officers, except his jllstices, from presiding in criminal trials, would
therefore have been mere fool's play.
We can all perhaps form some idea, though few of us wil1
1>13 likely to form any adequate idea, of what a different thing
ple, as well as those appointed by the king. And the prohibition Is obviously founded
upon tbe idea (a very: sound one in ~ha~ age certainly, and probably also in ~is) thM
public officers (whether appointed by king or people) bave generally, or at least frequently, too many interests and animosltlee against accused persons, to make it safe to.>
convict any man on their testimony alone.
The idea of Coke and others, that tho object of thii! chapter was simply to forbid
,naJ,rUtratu to put a man on trial, when there were no witnesses against him, but ollly
tho simplo accusatiou or testimony of the magistrates themselves, before whom he WIU
&0 be tried. is prcpostcruus; for that would be equivalent to supposing that ma:;i.taatc~
acted in the triple character oC judge, jury and witnesses, in t~e same trial; and thut,
therefore, in Buch CIUU, they needed to be probibited from condemning a man 011 their
own accusation or testimony alone. llut such a provlslcn would have been uuneees~:l.rY and senseless, for two reasons; first, because the baililTh or wag;"'trates had 11<>
power to .. hold pleas of the orown," sUllless to try or condemn. man; tbat power resting wholly with the juries; second, because if bailiffs or magistrates co...zd ~ry and condemn a man, without a jury. the prohibition upon their doing 80 upon their OW11 accusation or testimony alone, would give no additional protection to tho accused, so long as
these mme Lamas or mugistmtes were allowed to decide what weight should be given,
both to t10tir ""'" tU/imlmy and that of atha witnt88t4; for, If they wished to convict, they
would of course decide that any tesUJUony,however frh'olous or irrelevant, in adduio ..
to their
was sufficient. Certainly a magistrate could always procuro witnesses
enough to testify to something or other, which he hi7Mtlf could decide to be eorroboraUve of his own testimony: And thua the prohibition would be defeated in fact, thougb
observed in fOfm.
.

0""',
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the trial by jury would have been ill. practice, and of what
would have been the difference to the liberties of England, for
five hundred years last past, had this prohibition of Magna
Carta, upon the king's officers sitting in the trial of criminal
cases, been observed.
The principle of this chapter of Magna Carta, as applicable
to the governments of the United States of America, forbids
that any officer appointed either by the executive or legislatire
power, or dependent upon them for their salaries, or responsible to them by impeachment, should preside over a jury ill
criminal trials. To have the trial a legal (that is, a commo/I.
law) and true trial by jury, the presiding officers must be
chosen by the people, and be entirely free from all dependence
upon, and all accountability to, the executive and legislative
branches of the government.e
• Inthis chapter I hare called the justices" pmidiag offieers," solely f(Wthe 'Want
()f a better term. They are not .. pr .. iding officers," in the aenae of havillg any
authority over the jury; but are only assist.ants to, and teachers and servants of, the
jury. The foreman of the jury is properly the .. presiding officer," 80 far &8 there i.
aueh an officer at alL The sherilr has no authorit.1_except over othet persollll than tho
jUf]'.
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VIII.

THE FREE ADMINISTRATION OF JUSTICE.

TaE free administration of justice was a principle of the
common law j and it must necessarily be a part of every systern of government which is not designed to be an engine in
the hands of the rich for the oppression of the poor.
In saying that the free administration of justice was a principie of the common law, I mean only that parties were subjected
to no costs for jurors, witnesses, writs, or other necessaries for
the trial, preliminary to the trial itself. Consequently, no one
could lose the benefit of a trial, for the want of means to
defray expenses. But after the trial, the plaintiff or defendant
was liable to be amerced, (by the jury, of course,) for having
troubled the court with the prosecution or defence of an unjust
suit.* But it is not likely that the losing party was subjected
to an amercement as a matter of course, but only in those
cases where the injustice of his cause was so evident as to
make him inexcusable in bringing it before the courts.
All the freeholders were required to attend the courts, that
they might serve as jurors and witnesses, and do any other
service that could legally be required of them j and their
attendance was paid for by the state. In other words, their
attendance and service at the courts were part of the rents
which they paid the state for their lands.
'I'he freeholders, who were thus required always to attend
.2 Sulli",," Ltcturu, 23W. 3 Blackstont, 27W, 376. SulUvan 81118 tha.t both
plaintitfa and defend&Dts were lia.ble to amercement, Blaokstone speaks of plaintift'a
being liable, without saying whether defendants were so or not. What the rule really
was I do not know. There would seem to be so~e reason in allowing defend&Dts to
defend themselves, at llui, 0IL'1l cAll1'l{u, without expoalng themselves to amercement in
_
oC failure.
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tbe-conrts, were doubtless the only witnesses who wereusllally
required in civil causes.
This was owing to the tact that, 11l
those days, when the people at largo could neither write nor
read, few contracts were put in writing.
'I'he expedient
adopted for proving contracts, was that of making them in
the presence of witnesses, who could afterwards testify to the
transactions.
Most contracts in regard to lands were made
at the courts, in the presence of the freeholders there assembled.*
In the king's courts it was specially provided by Magna
Carta that "justice and right II should not be "sold j" that
is, that the king should take nothing from the parties for
administering justice.
The oath of a party to the justice of his cause was all that
was necessary to entitle him to the benefit of the courts free
of all expense j (except the risk of being amerced after the
trial, in case the jury should think he deserved it.t)
This priru;ipie of the free administration of justice connects
itself necessarily with the trial by jury, because ajury could not
rightfully
give judgment against ll'Jlly man, in either a civil or
criminal case, if they had any reason to suppose he had been
unable to procure his witnesses.
The true trial by juey would also compel the free administration of justice from another necessity, viz., that of preventing private quarrels j because, unless the government enforced
a man's rights and redressed his wrongs, free
expense to
him, a jury would be bound to protect him in taking the la \V
into his own hands.
A man has a natural right to enforce his
own rights and redress his own wrongs.
If one man o,we
another a debt, and refuse to pay it, the creditor has a natural
right to seize sufficient property of the debtor, wherever he

0/

.. 'When any other wUnesse. than freeholders were required in a civil suit, I am not
.. ware of the manner in which thel.r attendance was procured; but it was doubtless dono
at the expense either of the state or of the witne88es themselves. And U was doubtle88 the same in criminal eaaes,
t ..All cla1mBwere established in the IIrst stage by the oath of the plalntlfl', except
"hen otherwise speci&)ly'llirected by the law. The oath, by which any claim was supported, was called the fore-oath, or 4 Pmjura.mentnm," and it was the foundation of his
lniL One of the C&8e8 which did not require this Initiatory confirmation, was when
GLtU. conld be traeked into another man's land, and then the £ool.-=k stood for the
lore-oath:"-2
Palgraw'6 RUt and 1'TogrU6. &e., lao

15*
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can' find it, to satisfy the debt. If one man commit a trespass
upon the person, property or character of another, the injured
party has a natural right, either to chastise the aggressor, or
to take compensation for the injury out of his property.
But
as the government is an impartial party as between these ~
individuals, it is more likely to do exact justice between them
than the injured individual himself would do. The government, also, having more power at its command, is likely to
right a man's wrongs more peacefully than the injured party
himself could do it. If, therefore, the government will do the
work of enforcing a man's rights, and redressing his wrongs,
promptly, and free of expense to him, he is under a moral
obligation to leave the work in the hands of the government j
but not otherwise.
When the government forbids him to
enforce his own rights or redress his own wrongs, and deprives
him of all means of obtaining justice, except on the condition
-of his employing the government to obtain it for him, and of
,paying the government for doing it, the government becomes
itself (the protector and accomplice of the wrong-doer.
If the
.govemment will forbid a man to protect his own rights, it
ds 'bound ·to do it for him, free of expense to him. And so long
:3S -government
refuses to do this, juries, if they knew their
(duties, would protect a man in defending his own rights.
Under the prevailing system, probably one half of the community are virtually deprived of all protection for their rights,
except what the criminal law affords them. Courts of justice,
for all civil suits, are as effectually shut against them, as though
it were done by bolts and bars. Being forbidden to maintain
their own rights ,by force, - as, for instance, to compel the payment of debts, - and being unable to pay the expenses of civil
suits, they have no alternative but submission to many acts
of injustice, against which the government is bound either )0
protect them, free of expense, or allow them to protect themselves.
There would be the same reason in compelling a party to
pay the judge and jury for their services, that there is in
compelling him to pay the witnesses, or any other necessary
charges.s
• .Among the Deoeuary expenses oC lulu, should be reokoned reasonable compeDIIILtion
oC jll8tice,

to oonnsel, Cor they are Dearly or qulte as impor,tant to the administration
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This compelling parties to pay the expenses of civil suits is
one of the many cases in which government is false to the
fundamental
principles on which free government is based.
'What is the object of government, but to protect men's rights'}
On what principle does a man pay his taxes to the government, except on that of contributing his proportion towards
the necessary cost of protecting the rights of all l Yet, when
his own rights are actually invaded, the government, which
he contribntes to support, instead of fulfilling its implied contract, becomes his enemy, and not only refuses to protect his
rights, (except at his own cost,) but even forbids him to do it
himself.
All free government is founded on the theory of voluntary
association; and on the theory that all the parties to it voluntarily pay their taxes for its support, on the condition of
receiving protection in return.
But the idea that any poor
man would voluntarily pay taxes to build up a government,
which will neither protect his rights, (except at a cost which
he' cannot meet,) nor suffer himself to protect them by such
means as may be in his power, is absurd.
Under the prevailing system, a large portion of the lawsuits
determined in courts, are mere contests of purses rather than
of rights.
And a jury, sworn to decide causes "according to
the evidence II produced, are quite likely, for augltt they themselves can know, to be deciding merely the comparative length
of the parties' purses, rather than the intrinsic strength of their
respective rights. Jurors ought to refuse to decide a cause at
all, except upon the assurance that all the evidence, necessary
&S are judges, jurors, or witnesses;
and the universal practice of employing them, both
on the pa.rt of governments and of private persons, shows that their importance is generally understood. .As a mere matter of economy, too, it would be wi!e for the government to pay them, rathcr than they should not be employed; because they collect
and arrange the testimony and the law beforehand, so es to bo able to present the whole
case to the court and jury intelligibly, and in a short space of time. Whereaa, if they
were not employed, the court and jury would be under the neooS8ityeither of spending
much more time than now in the investigation of CIIUSCS, or of despatching them in
haate, and with Iittle regard to justice. They would be very likely to do the latter,
thus defeating the whole object of the people in establiahing courts.
To prevent the abuse of this right, it should perhaps be left di50retlonary with the
jury in each case to determine whether the counsel should receive any pay - and, If
any, how muoh - from the government.
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to a full knowledge of the cause, is produced. Thls assurance
they can seldom have, unless the government itself produces
all the witnesses the parties desire.
In criminal cases, the atrocity of accusing a man of crime,
and then condemning him unless he prove his innocence at his
own charges, is so evident that a jury could rarely, if ever, be
justified in convicting a man under such circumstances.
But the free administration of justice is not only indispensable to the maintenance of right between man and man i it
would also promote simplicity and stability in the laws. The
mania for legislation would be, in an important degree, restrained, if the government were compelled to pay the expenses
of all the suits that grew out of it.
The free administration of justice would diminish and nearly
extinguish another great evil, - that of malicious civil suits.
It is an old saying, that" multi litigant in /01'0, non ut aliquid
lucrentur, sed ut vexant alios." (Many litigate in court, not that
they may gain anything, but that they may harass others.)
.Many men, from motives of revenge and oppression, are willing to spend their own money in prosecuting a groundless
suit, if they can thereby compel their victims, who are less
able than themselves to bear the loss, to spend money in the
defence. Under the prevailing system, in which the parties
pay the expenses of their.suits, nothing but money is necessary
to enable any malicious man to commence and prosecute a
groundless suit, to the terror, injury, and perhaps ruin, of another ·man. In this way, a court of justice, into which none
but a conscientious plaintifcertainly should ever be allowed
to enter, becomes an arena into which any rich and revengeful
oppressor may drag any man poorer than himself, and harass,
terrify, and impoverish him, to almost any extent. It is a scandal and an outrage, that government should suffer itself to be
made an instrument, in this way, for the gratification of private malice. We might nearly as well have no courts' of
justice, as to throw them open, as we do, for such flagitious
uses. Yet the evil probably admits of no remedy except a
free administration of justice. Under a free system, plaintiffs
could rarely be influenced by motives of this kind j because
they could put their victim to little or no expense, neither
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pending the suit, (which it is the object of the oppressor to do,)
nor at its termination. Besides, if the ancient common law
practice should be adopted, of amercing a party for troubling
the courts with groundless suits, the prosecutor himself would,
in the end, be likely to be amerced by the jury, in such a manner as to make courts of justice a very unprofitable place for a
man to go to seek revenge.
In estimating the evils of this kind, resulting from the present system, we are to consider that they are not, by any means,
confined to the actual suits in which this kind of oppression is
practised j but we are to include all those cases in which the
fear of such oppression is used as a weapon to compel men
into a surrender of their rights.
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THE CRIMINAL INTENT.

IT is a maxim of the common law that there can be no
crime without a criminal intent. And it is a perfectly clear
principle, although one which judges have in a great measure
overthrown in practice, that jurors are to judge of the moral
intent of an accused person, and hold him guiltless, whatever
his act, unless they find him to have acted with a criminal
intent j that is, with a design to do what he knew to be criminal.
This principle is clear, because the question for a jury to
determine is, whether the accused be guilty, or not guilty.
Guilt is a personal quality of the actor, - not necessarily
involved in the act, but depending also upon the intent or
motive with which the act was done. Consequently, the jury
must find that he acted from a criminal motive, before they
can declare him guilty.
There is no moral justice in, nor any political necessity for,
punishing a man for any act whatever that he may have committed, if he have done it without any criminal intent. There
can be no moral justice in punishing for such an act, because,
there having been no criminal motive, there can have been no
other motive which justice can take cognizance of, as demanding or justifying punishment. There can be no political necessity for punishing, to warn against similar acts in future,
because, if one man have injured another, however unintentionally, he is liable, and justly liable, to a civil suit for damages j and in this suit he will be compelled to make compensation for the injury, notwithstanding his innocence of any
intention to injure. Hi! must bear the consequences of his own
act, instead of throwing them upon another, however innocent
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he may have been of any intention to do wrong. And the
damages he will have to pay will be a sufficient warning to
him not to do the like act again.
If it be alleged that there are crimes against the public, (as
treason, for example, or any other resistance to government.)
for which private persons can recover no damages, and that
there is a political necessity for punishing for such offences,
even though the party acted conscientiously, the answer is,the government must bear with all resistance that is not so
clearly wrong as to give evidence of criminal intent. In other
words, the government, in all its acts, must keep itself so
clearly within the limits of justice, as that twelve men, taken
at random, will all agree that it is in the right, or it must incur
the risk of resistance, without any power to punish it. 'I'his
is the mode in which the trial by jury operates to prevent the
government from falling into the hands of a party, or a faction, and to keep it within such limits as all, or substantially
all, the people are agreed that it may occupy.
This necessity for a criminal intent, to justify conviction,
is proved by the issue which the jury are to try, and the verdict they are to pronounce. The" issue." they are to try is,
"guilty," or "not guilty." And those are the terms they are
required to use in rendering their verdicts. But it is a plain
falsehood to say that a man is "guilty," unless he have done
an act which he knew to be criminal.
This necessity for a criminal intent - in other words, for
guilt - as a preliminary to conviction, makes it impossible
that a man can be rightfully convicted for an act that is intrinsically innocent, though forbidden by the government j because
-guilt is au iutrlnsic quality of actions and motives, and not one
that can be imparted to them by arbitrary legislation. All the
efforts of the government, therefore, to "make offences by statute," out of acts that are not criminal by nature, must necessarily be ineffectual, unless a jury will declare a man" guilty"
for an art that is really innocent.
The corruption of judges, ill their attempts to uphold the
arbitrary authority of the government, by procuring the conviction of individuals for acts innocent ill themselves, and forbidden ouly by some tyrannical statute, and the commission
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of which therefore indicates no criminal intent, is very apparent.
To accomplish this object, they have in modern times held
it to be unnecessary that indictments should charge, as by the
common law they were required to do, that an act was done
"wickedly," "feloniously," "with malice aforethougltt," or in
any other manner that implied, a criminal intent, without
which there can be no criminality j but that it is sufficient to
charge simply that it was done" contrary to the form of the
statute in such case made and provided." This form of indictment proceeds plainly upon the assumption that the government is absolute, and that it has authority to prohibit
any act it pleases, however innocent in its nature. the act
may be. Judges have been driven to the alternative of
either sanctioning this new form of indictment, (which they
never had any constitutional right to sanction,) or of seeing
the authority of many of the statutes of the government fall
to the ground j because the acts forbidden by the statutes were
so plainly innocent in their nature, that even the government
itself had not the face to allege that the commission of them
implied or indicated any criminal intent.
'I'o get rid of the necessity of showing a criminal intent,
and thereby further to enslave the people, by reducing them to
the necessity of a blind, unreasoning submission to the arbitrary will of the government, and of a surrender of all right,
011 their own part, to judge what are their constitutional and
natural rights and liberties, courts have invented another idea,
which they have incorporated among the pretended maxims,
upon which they act in criminal trials, viz., that" lgnorance
of the laio excuses no one." As if it were in the nature of things
possible that there could be an excuse more absolute and complete. What else than ignorance of the law is it that excuses
persons under the years of discretion, and men of imbecile
minds I What else than ignorance of the law is it "that
excuses judges themselves for all their erroneous decisions 1
Nothing. 'I'hey .are every day committing errors, which
would be crimes, but for their ignorance of the law. And yet
these same judges, who claim to be learned in the law, and
who yet could not hold their offices for a day, but for the
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allowance which the law makes for their ignorance, are continually asserting it to be a "maxim" that" ignorance of the
law excuses no one j" (by which, of course, they really mean
that it excuses no one but themselves j and especially that it
excuses no unlearned man, who comes before them charged
with crime.)
.
This preposterous doctrine, that "ignorance of the law
excuses no one," is asserted by courts because it is an indispensable one to the maintenance of absolute power in the government. It is indispensable for this purpose, because, if it be
once admitted that the people have any rights and liberties
which the government cannot lawfully take from them, then
the question arises in regard to every statute of the government, whether it be law, or not j that is, whether it infringe,
or not, the rights and liberties of the people. Of this question
every man must of course judge according to the light in his
own mind. And no man can be convicted unless the jury
find, 110tonly that the statute is law, - that it does not infringe
the rights and liberties of the people, - but also that it was
so clearly law, so clearly consistent with the rights and liberties of the people, as that the individual himself, who transgressed it, knew it to be so, and therefore had no moral excuse
for transgressing it. Governments see that if ignorance of the
law were allowed to excuse a man for any act whatever, it
must excuse him for transgressing all statutes whatsoever, which
he himself thinks inconsistent with his rights and liberties.
But such a doctrine would of course be inconsistent with the
maintenance of arbitrary power by the government j and
hence governments will not allow the plea, although they will
not confess their true reasons for disallowing it.
The only reasons, (if they deserve the name of reasons), that
I ever knew given for the doctrine that ignorance of the law
excuses no one, are these:
1. II The reason for the maxim is that of necessity. It prevails, I not that all men know the law, but because it is an
excuse which every man will make, and no man can tell how
to confute him.'-Selden,
(as quoted in the 2d edition of
Starkle 01t Slander, Prelim. Disc., p.140, note.)" -Law
Magazine, (London,) vol. 27, p. 97.
16
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This reason impliedly admits that ignorance of the law is,
intrinsically, an ample and sufficient excuse for a crime j and
that the excuse ought to be allowed, if the fact of ignorance
could but be ascertained. But it asserts that this fact is incapable of being ascertained, and that therefore there is a necessity for punishing the ignorant and the knowing-that
is, the
innocent and the guilty-without
discrimination.
This reason is worthy of the doctrine it is used to uphold;
as if a plea of ignorance, any more than any other plea, must
necessarily be believed simply because it is urged j and as if
it were not a common and every-day practice of courts and
juries, in both civil and criminal cases, to determine the mental capacity of individuals; as, for example, to determine
whether they are of sufficient mental capacity to make reasonable contracts; whether they are lunatic; whether they
are compotes mentis, "of sound mind and memory," &c. &c.
And there is obviously no more difficulty in a jury's determining whether an accused person knew the law in a criminal
case, than there is in determining any of these other questions
that are continually determined in regard to a man's mental
capacity. For the question to be settled by the jury is not
whether the accused person knew the particular penalty
attached to his act, (for at common law no one knew what
penalty a jury would attach to an offence,) but whether he
knew that his act was intrinsically criminal. If it were
intrinsically criminal, it was criminal at common law. If it
was not intrinsically criminal, it was not criminal at common
law. (At least, such was the general principle of the common
law. There may have been exceptions in practice, owing to
the fact that the opinions of men, as to what was intrinsically
criminal, may not have been in all cases correct.)
. A jury, then, in judging whether an accused person knew
his act to be illegal, were bound first to use their own judgments, as to whether the act were intrinsically criminal. If
their own judgments told them the act was intrinsically and
clearly criminal, they would naturally and reasonably infer
th~t the accused also understood that it was intrinsically criminal, (and consequently illegal,) unless it should appear that he
was either below themselves in the scale of intellect, or had
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bad less opportunities of knowing what acts were criminal. In
short, they would judge, from any aud every means they
might have of judging; and if they had any reasonable doubt
that he knew his act to be criminal in itself, they would be
bound to acquit him.
The second reason that has been offered for the doctrine
that ignorance of the law excuses no one, is this:
"Ignorance of the municipal law of the kingdom, or of the
penalty thereby inflicted on offenders, doth not excuse any that
IS of the age of discretion and compos mentis, from the penalty
of the breach of it; because every person, of the age of discretion and compos mentis, is bound to know the law, and presumed to do so. Ignorantia eorum, gum quls scire tenetur uon.
excusat:" (Ignorance of those things which everyone is
bound to know, does 110t excuse.) - 1 Hale's Pleas of the
Crown, 42. Doctor and Student, Dialog, 2, ch. 46. Law
Magazine,
(LoluUJn,) vol. 27, p. 97.
The sum of this reason is, that ignorance of the law excuses
no one, (who is of the age of discretion and is compos mentis,)
because every such person" is /xJlmd to know the law." But
this is giving no reason at all for the doctrine, since saying that
a man" is bound to know the law," is only saying, in another
form, that "ignorance of the law does not excuse him."
There is no difference at all ill the two ideas. '1'0 say, therefore, that" ignorance of the law excuses 110one, because every
one is bound to know the law," is only equivalent to saying
that" ignorance of the law excuses no one, because ignorance
of the law excuses no one." It is merely reasserting the doctrine, without giving any reason at all.
And yet these reasons, which are really no reasons at all,
are the only ones, so far as I know, that have ever been offered
for this absurd and brutal doctrine.
'I'he idea suggested, that" the age of discretion" determines
the guilt of a persoll, - that there is a particular age, prior to
which all persons alike should be held incapable of knowing
any crime, and subsequent to which all persons alike should
be held capable of knowing all crimes,- is another of this most
ridiculous nest of ideas. All mankind acquire their knowledge
of crimes, as they do of other things, gradually.
Some they
learn at an early age j others not till a later one. One individ-

The Online Library of Liberty <oll.libertyfund.org>

Page 183

184

TRIAL BY JURY.

ual acquires a knowledge of crimes, as he does of arithmetic,
at an earlier age than others do. And to apply the same presumption to all, on the" ground of age alone, is not only gross
injustice, but gross folly. A universal presumption might,
with nearly or quite as much reason, be founded upon weight,
or height, as upon age.*
This doctrine, that" ignorauce of the law excuses no one,'~
is constantly repeated in the form that" everyone is bound to
know the law." The doctrine is true in civil matters, especially in contracts, so far as this: that no man, who has the
ordinary capacity to make reasonable contracts, call escape
the consequences of his own agreement, on the ground that he
did not know the law applicable to it. When a man makes a
contract, he gives the other party rights j and he must of necessity judge for himself, and take his own risk, as to what those
rights are, - otherwise the contract would not be binding, and
men could not make contracts that would convey rights to
each other. Besides, the capacity to make reasonable con" This presumption, founded upon age alone, is as absurd in civil matters as in criminal. What can he more entirely ludicrous than the idea that all men (not manifestly
imbecile) become mentally competent to make all contracts whatsoever on the day
they become twenty-one years of age 1-and that, previous to that day. no man
becomes competent to make any contruot whatever, except for the present SllPPly of
\he me~t obvious wants of nature 1 In reason. a IIlAIl'S legal competency to make bind~
ing contracts, in any and every case whatever. depends wholly upon his mental capacity to make reaso'ftable contracts in each po.rticut:.r case. It of course requires mora
eapacitj' to make a reasonable contract in some cases than in others. It requires, fOl:
example. mora capooity to make 0. reasonable contract In the purchase of 0. larg~
estate, than in the purchase of 0. pair of shoes. nut the mental capacity to make a
reasonable contract, in any particular case, is, in reason, the only legal criterlon of th~
legal competency to make 0. binding contract in that casco The age, whether more or
Iess than twenty-one ycll.rB.is of no legal consequence whatever. except that it is entiUed
'to some consideration as evidence of capacity.
It may be mentioned. in this connection, that tho rules that prevDoil,thl overy ~
is entitlcd to freedom from parental authority at twenty-one years of age, and no one
before that age, arc of the same class of absurditics with those that have been mentioned. The only ground on which a parent is ever entitled to exercise authoriiy over
his child, is that the child is incapable of taking reasonable care of himself. The chlld
wonld be entitled to his freedom from his birth, if he Were at 'hat time oopablo of
taking reasonable care of himself. Some become capable of taking care of themselves
a.t an' earlier age than others. And whenever anyone becomes capable of taking reasonable care of himself, and not until then, he is entitled to his freedom, be his age moro
or less.
These principles would prevail under the true trial by jury, the jury being the judg~
of the capacity of every individual whose capacity should he called in question.
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tracts, implies and includes a capacity to form a reasonable
judgment as to the law applicable to them. But in criminal
matters, where the question is one of punishment, or not j
where no second party has acquired any right to have the
crime punished, unless it were committed with criminal intent,
(but only to have it compensated for by damages' in a civil
suit;) and when the criminal intent is the only moral justification for the punishment, the principle does not apply, and a man
is bound to know the law only as well as he reasollably may.
The criminal law requires neither impossibilities nor extraordin aries of anyone. It requires only thoughtfulness and a
good conscience. .It requires only that a man fairly and properly use the judgment he possesses, and the means he has of
learning his duty. It requires of him only the same care to
know his duty in regard to the law, that he is morally bound
to use in other matters of equal importance. And this care it
does require of him: Any ignorance of the law, therefore, that
is unnecessary, or that arises from indifference or disregard of
one's duty, is no excuse. An accused person, therefore, may
be rightfully held responsible for such a knowledge of the
law as is common to men in general, having no greater natural capacities than himself, and no greater opportunities for
learning the law. And he can rightfully be held to no greater
knowledge of the law than this. To hold him responsible for
a greater knowledge of the law than is common to mankind,
when other things are equal, would be gross injustice and cruelty. The mass of mankind can give but little of their attention to acquiring a knowledge of the law. Their other duties
in life forbid it. Of course, they cannot investigate abstruse
or difficult questions. All that can rightfully be required of
each of them, then, is that he exercise such a candid and conscientious judgment as it is common for mankind generally to
exercise in such matters. If he have done this, it would be
monstrous to punish him criminally for his errors i errors not
of conscience, but only of judgment. It would also be contrary to the first principles of a free government (that is, a
government formed by voluntary association) to punish men
in such cases, because it would be absurd to suppose that any
man would voluntarily assist to establish or support a govern-

16·
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ment that would punish himself for acts which he himself did
not know to be crimes. But a man may reasonably unite
with his fellow-men to maintain a government to punish those
acts which he himself considers criminal, and may reasonably
acquiesce ill his own liability to be punished for such acts. As
those arc the ouly grounds on which anyone can be supposed
to render any voluntary support to a government, it follows that a government formed by voluntary association, and of
course having no powers except such as all the associates have
consented that it may have, can have no power to punish a
man for acts which he did not himself know to be criminal.
The safety of society, which is the only object of the criminal law, requires only that those acts which are understood by
mankind at large to be intrinsically criminal, should be punished as crimes. The remaining few (if there are any) mny
safely be left to go unpunished. Nor does the safety of society
require that any individuals, other than those who have sufficient mental capacity to understand that their acts are criminal, should be criminally punished. All others may safely be
left to their liability, under the civil law, to compensate for
their unintentional wrongs.
The only real object of this absurd and atrocious doctrine,
uhat "ignorance of the law (that is, of crime) excuses no one,"
and that" everyone is bound to know the criminal law," (that
is, bound to know what is a crime,) is to maintain an entirely
.arbitrary authority on the part of the government, and to deny
Ito the people all right to judge for themselves what their own
rights and liberties are. In other words, the whole object of
uhe doctrine is to deny to the people themselves all right to
judge what statutes and other acts of the government are con.sistent or inconsistent with their own rights and liberties i and
thus to reduce the people to the condition of mere slaves to a
-despotic power, such as the people themselves would never
have voluntarily established, and the justice of whose laws the
.people themselves cannot understand.
Under the true trial by jury all tyranny of this kind would
be abolished. A jury would not only judge what acts were
really criminal, but they would judge of the mental capacity
of an accused person, and of his opportunities for understand-
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ing the true character of his conduct. In short, they would
judge of his moral intent from all the circumstances of the case,
and acquit him, if they had any reasonable doubt that he
knew that he was committing a crime.s
- In contrast to the doctrines of the text, it lDAybe proper to present more disUnctly
the doctrines tb&t are lDAintninedby judges, a.nd tho.t prevo.il in oourts of justice.
Of course, no judge, either of the present do.y, or perho.pa within the l&atfive hundred yea.rs, ha.a a.dmitted the right of a. jury to judge of the jwtict of a. 10.11', or to hold
a.ny 10.11' inva.lid for its injustice. Every judge a.aserts the power of the government to
punish for acts tho.t a.re intrinsica.l1y innocent, and which therefore involve or evince
no crimino.l intent. To a.ccommoda.tethe a.dministra.tion of 10.11' to this principle, 0.11
judges, so fa.r a.s I am o.wo.re,hold it to be unnecesaary tho.t a.n indictment should
cha.rge, or tho.t a. jury should find, that an act was done with a. criminal intent, except
in those eases where the act is malum in It, - crimina.l in itself. In 0.11 other ca.ses, so
fo.r a.s I am o.wa.re,they hold it sufficient tho.t the indictment cha.rge, a.nd oonsequently
tha.t the jury find, simply tho.t the act was done" contrary to the form of the sta.tut.e
in such case ma.de and provided;" in other words, contra.ry to the orders of the government.
All these doctrines prevail universa1ly o.mong judges, a.nd are, I think, uniformly
pra.ctised upon in oourts of justice; a.nd they pla.inly involve the mOllto.hsolute despotism on the part of the government.
But there is still a.nother doctrine tho.t extensively, and perhaps most genera.lly, preva.ils in practice, although judges are not o.grced in rega.rd to its soundness. It is this:
that it is not even necessa.ry that the jary should see or know,jur thtTllltllJu, who.t the
10.11' u that ischa.rged to have been violated; nor to see or know,jorthtTllltllJU,
that the
act cha.rged wa.s in vio1o.tionof o.ny 10.11' whatever;- but that it is sufficient that they
be simply told by tMjudgt tho.t a.ny act whatever, cha.rged in an indictment, is in viola.tion of 10.11', and tho.t they a.re then bound blindly to receive the decla.ra.t\ona.s true, a.nd
.convict a. ma.n a.ccordingly, if they find that he ha.s done the act charged.
This doctrine is a.dopted by IDAny&mongthe most eminent judges, a.nd the rea.sons for
it a.re thus given by Lord Ma.nsfield :
.. They (the jury) do not know, o.nd are not presumed to know, the law. They are
not sworn to decide the 10.11';- they are not required to do it. • • The jary ought
not to a.ssume the jurisdiction of law. They do not know, a.nd a.re not presumed to
know, a.nything of the IDAtter. They do not understa.nd the language in whioh it is
conceived, or the mea.ning of the terms. They have no rule to go by but their passions and wishes." - 3 Tmn Rep., 428, note.
Who.t is this but sa.ying tho.t the people, who a.re supposed to be represented in juries,
and who institute and support the government, (of course for the protection of their
own rights and liberties, /U thty understand them, for plo.inly no other motive can be
attributed to them,) are really the slo.ves of a despotio power, whose arbitra.ry comma.nds even they a.re not slIPposed competent to understa.nd, but for the tra.nsgresaioll
of which they a.re nevertheless to be punished a.s crimina.1a1
This is pJa.iuly the sum of the doctrine, because the jury are the peers (eqna.ls) of the
lICC1lSed,
and are therefore supposed to know the 10.11' a.s well a.she does, and as well as
n is known by the people o.t la.rge. If tMY (the jury) a.re not prelUDled to know the
• 'this declaration ot Maoalleld, that Juries In Eng\&Dd" are not Iworn to decld. the law" In
criminal .,..., II a plaID taIaebood. Th.,. are .worn to try the whole cue 101. ilia between the
kID& and tho prlloDu, and that 1ncI~ th.law u well u the tact. SeeJIITor'. 0GtA, pile 80.
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law, neither the accused nor the people Botlarge can be presumed to know It. Henoe,lt
follows that one principle. of the tru« trial by Jury is, that no accused person shall be held
responsible for Bonyother or greater knowledge of the law than Is common to his political
equals, who will generally be mcn of nearly similar condition In life. But the doctrine
of Mansfield Is, that the body of the people, from whom jurors are taken, are responsible
to Bo law, which it is agreed tNY cannot " .. a..../and. What is this but despotism 1- and
not merely despotism, but insult Bondoppression of the \ntensest kind 1
Tbis doctrino of Mansfield is the doctrine of all who deny the right of juries to judge
of the law, although all may not choose to express It In 80 blunt Bondunamblgnonacerms. But the doctrine evidently admits or no other interpretation or defence,
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X',
FOR JURORS.

THE trial by jury must, if possible, be construed to be such
that a man can rightfully sit in a jury, and unite with his fellows in giving judgment. But no man can rightfully do this,
unless he hold in his own hand alone a veto upon any judgment or sentence whatever to be rendered by the jury against
a defendant, which veto he must be permitted to use according
to his own discretion and conscience, and not bound to use
according to the dictation of either legislatures or judges.
The prevalent idea, that a juror may, at the mere dictation
of a legislature or a judge, and without the concurrence of his
own conscience or understanding, declare a man "guilty," and
thus in effect license the government to punish him j and that
the legislature or the judge, and not himself, has in that case
all the moral responsibility for the correctness of the principles
on which the judgment was rendered, is one of the many gross
impostures by which it could hardly have been supposed that
any sane man could ever have been deluded, but which governments have nevertheless succeeded in inducing the people
at large to receive and act upon.
As a moral proposition, it is perfectly self-evident that, unless
juries have all the legal rights that have been claimed for them
in the preceding chapters, - that is, the rights of judging what
the law is, whether the law be a just one, what evidence is
admissible, what weight the evidence is entitled to, whether
an act were done with a criminal intent, and the right also to
limit the sentence, free of all dictation from any quarter,they have no moral right to sit in the trial at all, and cannot
do so without making themselves accomplices in any injustice
that they may have, reason, to believe may result from their
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verdict. It is absurd to say that they have no moral responsibility for the use that may be made of their verdict by the
government, when they have reason to suppose it will be used
(or purposes of injustice. •
It is, for instance, manifestly absurd to say that jurors have
no moral responsibility for the enforcement of an unjust law,_
when they consent to render a verdict of guilty for the transgression of it j which verdict they know, or have good reason
to believe, will be used by the government as a justification
for inflicting a penalty.
It is absurd, also, to say that jurors have no moral responsibility for a punishment inflicted upon a man against law, when,
at the dictation of a judge as to what the law is, they have
consented to render a verdict against their own opinions of the
law.
.
It is absurd, too, to say that jurors have no moral responsibility for the conviction and punishment of an innocent man,
when they consent to render a verdict against him on the
strength of evidence, or laws of evidence, dictated to them by
the court, if any evidence or laws of evidence have been
excluded, which they (the jurors) think ought to have been
admitted in his defence.
~
It is absurd to say that jurors have no moral responsibility
for rendering a verdict of "guilty" against a man, for an act
which he did not know to be a crime, and in the commission
of which, therefore, he could have had no criminal intent, in
obedience to the instructions of courts that" ignorance of the
law (that is, of crime) excuses no one."
It is absurd, also, to say that jurors have no moral responsibility for any cruel or unreasonable sentence that may be
inflicted even upon a guilty man, when they consent to render
a verdict which they have reason to believe will be used by
the government as a justification for the infliction of such sentence.
'I'he consequence is, that jurors must have the whole case
in their hands, and judge of law, evidence, and sentence, or
they incur the moral responsibility of accomplices in any injustice which they have reason to believe will be done by the
government on the authority of their verdict.
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The same principles apply to civil cases as to criminal. If
a jury consent, at the dictation of the court, as to either law or
evidence, to render a verdict, on the strength of which they
have reason to believe that a man's property will be taken
from him and given to another, against their own notions of
justice, they make themselves morally responsible for the
wrong.
Every man, therefore, ought to refuse to sit in a jury, and
to take the oath of a juror, unless the form of the oath be such
as to allow him to use his own judgment, on every part of the
case, free of all dictation whatsoever, and to hold in his own
hand a veto upon any verdict that can be rendered against a
defendant, and any sentence that can be inflicted upon him,
even if he be guilty.
Of course, no man can rightfully take an oath as juror, to
try a case" according to law," (if by law be meant anything
other ,than his own ideas of justice,) nor" according to the
law and the evidence, as they shall be given him." Nor can
he rightfully take an oath even to try a case" according to the
evidence," because in all cases he may have good reason to
believe that a party has been unable to produce all the evidence legitimately entitled to be received. The only oath
which it would seem that a man can rightfully take as juror,
in either a civil or criminal case, is, that he" will try the case
according to his conscience." Of course, the form may admit
of variation, but this should be the substance. Such, we have
seen, were the ancient common law oaths.

The Online Library of Liberty <oll.libertyfund.org>

Page 191

OHAPTER

XI.

AUTHORITY OF MAGNA CARTA.

PROBABLY no political compact between king and people was
ever entered into in a manner to settle more authoritatively the
fundamental law of a nation, than was Magna Carta. Probably no people were ever more united and resolute in demanding from their king a definite and unambiguous acknowledgment of their rights and liberties, than were the English at
that time. Probably no king was ever more completely
stripped of all power to maintain his throne, and at the same
time resist the demands of his people, than was John on the
15th day of June, 1215. Probably no king every consented,
more deliberately or explicitly, to hold his throne subject, to
specific and enumerated limitations upon his power, than did
John when he put his seal to the Great Charter of the Liberties of England. And if any political compact between king
and people was ever valid to settle the liberties of the people,
or to limit the power of the crown, that compact is now to be
found in Magna Carta. If, therefore, the constitutional authority of Magna Carta had rested solely upon the compact of
John with his people, that authority would have been entitled
to stand forever as the supreme law of the land, unless revoked
by the will of the people themselves.
But the authority of Magna Oarta does not rest alone upon
the compact with John. When, in the next year, (1216,) his
son, Henry III., came to the throne, the charter was ratified
by him, and again in 1217, and again in 1225, in substantially
the same form, and especially without allowing any new
powers, legislative, judicial, or executive, to the king or his
judges, and without detracting in the least from the powers of
the jury. And from the latter date to this, the charter has
remained unchanged.
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In the course of two hundred years the charter was confirmed by Henry and his successors more than thirty times.
And although they were guilty of numerous and almost contiuual breaches of it, and were constantly seeking to evade it,
yet such were the spirit, vigilance and courage of the nation,
that the kings held their thrones only on the condition of their
renewed and solemn promises of observance.
And it was not
ulltil1429, (as will be more fully shown hereafter,) when a
truce between themselves, and a formal combination against
the mass of the people, had been entered into, by the king, the
nobility, and the "forty shilling freeholders," (a class whom
Mackintosh designates as "a few freeholders then accounted
toealthy,"*) by the exclusion of all others than such freeholders from all voice in the election of knights to represent the
counties in the House of Commons, that a repetition of these
confirmations of Magna Carta ceased to be demanded and

obtained.j
The terms and the formalities of some of these" confirmations" make them worthy of insertion at length.
Hume thus describes one which took place in the 38th year
of Henry III. (1253):
" But as they (the barons) had experienced his (the king's)
frequent breach of promise, they required that he shonld ratify
the Great Charter in a manner still more authentic and solemn
than any which he had hitherto employed.
All the prelates
and abbots were assembled.
They held burning tapers in
their hands.
The Great Charter was read before them. They
denounced the sentence of excommunication against every one
who should thenceforth violate that fundamental law. They
threw their tapers on the ground, and exclaimed, lJfay the soul
of every one uiho incurs this sentence so stink and corrupt in
hell! The, king bore a part in this ceremony, and subjoined,
I So help me God!
I will keep all these articles inviolate, as I
am a man, as I am a Christian, as I am a knight, and as I am
a king crowned and anointed.' "-Hume,
ch, 12. See also
,

• Mackilll08h'. H .. t, of Eng., eh, 3. .1.5IArdntT'JI CalJ. Cye., 35'.
.
JreelwldtTiI " were those .. people dwelling and resident in the 8AIIIe
oonnties, whereof every one of them shall have free land or tenement to the valne of
forty shiJlings by the year at the least above all charges." By statuto 8 Henry 6, eh•
•7, (1.1.29,) these freeholders only were allowed to vote for members of Parliament from
the COtUltitil.

t ..FurtYilhilling

17
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Blackstone'« Introd. to the Charters. Black. Laio Tracts;
Oxford ed., p. 332.
Mackintosh's Hist. of Eng., ch. 3.
Lardner's Cab. Cyc., vol. 45, p. 233-4.
The following is the form of "the
cation" referred to by Hume :

sentence of excommuni-

" The Sentence of Curse, Given by the Bishops, against
the Breakers of the Charters.
-" The year of our Lord a thousand two hundred and fiftythree: the third day of May, in the great Hall of the King at
'Westminster, in th» presence, and by the assent, of the Lord
Henry, by the Grace of God King of England, and the Lords
Richard, Earl of Cornwall, his brother, Roger (Bigot) Earl of
Norfolk and Suffolk, marshal of England, Humphrey, Earl
of Hereford, Henry, Earl of Oxford, John, Earl of Warwick,
and other estates of the Realm of England: We, Boniface, by
the mercy of God Archbishop of Canterbury, Primate of all
England, F. of London, H. of Ely, S. of Worcester, E. of
Lincoln, W. of Norwich, P. of Hereford, W. of Salisbury, W.
of Durham, R. of Exeter, M. of Carlisle, W. of Bath, E. of
Rochester, T. of Saint David's, Bishops, apparelled in Pontificals, with tapers burning, against the breakers of the Church's
Liberties, and of the Liberties or free customs of the Realm of
England, and especially of those which are contained in the
Charter of the Common Liberties of the Realm, and the Charter of the Forest, have solemnly denounced the sentence of
Excomrnuuication in this form. By the authority of Almighty
God, the Father, the Son, and the Holy Ghost, and of the glorious Mother of God, and perpetual Virgin Mary, of the blessed
Apostles Peter and Paul, and of all apostles, of the blessed
Thomas, Archbishop and Martyr, and of all martyrs, of blessed
Edward of England, and of all Confessors and virgins, and
of all the saints of heaven: 'Ve excommunicate, accurse, and
from the thresholds (liminibus) of our Holy Mother the Church,
'rVe sequester, all those that hereafter willingly and maliciously
deprive or spoil the Church of her right: And all those that by
any craft or wiliness do violate, break, diminish, or change the
Church's Liberties, or the ancient approved customs of the
Realm, and especially the Liberties and free Customs contained in the Charters of the Common Liberties, and of the Forest, conceded by our Lord the King, to Archbishops, Bishops, and other Prelates of England; and likewise to the Earls,
Barons, Knights, and other Freeholders of the Realm: And.
all that secretly, or openly, by deed, word; or counsel, do make
statutes, or observe them belug made, and that bring in Customs, or keep them when they be brought in, against the said
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Liberties, or any of them, the Writers and Counsellors of said
statutes, and the Executors (If them, and all those that shall
presume to judge according to them. All and every which
persons before mentioned, that willingly shall commit anything of the premises, let them well know that they incur the
aforesaid sentence, ipso facto, (i. e., upon the deed being
done.) And those that ignorantly do so, and be admonished,
except they reform themselves within fifteen days after the
time of the admonition, and make lull satisfaction for that
they have done, at the will of the ordinary, shall be from that
time forth included in the same sentence.
And with the sallie
senteuce we burden all those that presume to perturb the
Jleace of our sovereign Lord the King, and of the Realm.
To
the perpetual memory of which thing, We, the aforesaid PreIates, have put our seals to these presents," - Statutes of tile
Realm, vol, 1, p. 6. Ruff/wad's Statutes, vol. I, p. 2U.
One of the Confirmations of the Charters, by Ed ward I.,
was by statute, ill the 25th year of his reign, (1297,) in the
following terms. 'I'he statute is usn ally entitled" Ooufirmatlo
Cartarum," (Confirmation of the Charters.)

CIL. 1. " Ed ward, by the Grace of God, King of England,
Lord of Ireland, and Duke of Guyau, '1'(1 all those that these
&)resenls shall hear or see, Greeting.
Know ye, that We, to
che honor of God, and of Holy Church, and to the profit of
our Realm, have granted, for tiS and our heirs, that the Char(or of Liberties, and the Charter of the Forest, which were
made by common assent of all the Realm, in the time of King
Heuryour Father, shall be kept in every point without breach.
And we will that the same Charters shall be sent under our
seal, as well to our justices of the Forest, as to others, and to
all Sheriffs of shires, aud to all our other officers, and to all our
cities throughout the Realm, together with our writs, in the
which it shall be contained, that they cause the aforesaid Charters to be published, and to declare to the people that We have
confirmed them at all points j and to our Justices, Sheriffs,
.Mayors, and other ministers, which under us have the Laws
of our Laud to guide, .that they allow the same Charters, in
.all their points, III pleas before them, and in judgment i that
~s, to wit, the Great Charter as the Common Law, and the
Charter of the Forest for the wealth of our Realm.
Cft. 2. "And we will that if auy judgment be given from
henceforth contrary to the points of the charters aforesaid by
the justices, or by any others our ministers that hold plea
before them, against the points of the Charters, it shall be
undone and holden for naught.
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Ck.3. "And we will, that the same Charters shall be sent,
under our seal, to Cathedral Churches throughout our Realm,
there to remain, and shall be read before the people two times
in the year.
Ck 4. "And that all Archbishops and Bishops shall pronounce the sentence of excommunication
against all those that
hy word, deed, or counsel, do contrary to the foresaid charters, or that in any point break or undo them. And that the>
said Curses be twice a year denounced and published by the
prelates aforesaid.
And jf the same prelates, or any of them,
be remiss in the denunciation of the said sentences, the Archbishops of Canterbury and York, for the time being, shall
compel and distrain them to make the denunciation in the
form aforesaid." - St. 25 Edward L, (1297.)
Statutes of the
Realm, vol. I, p. 123.
It is unnecessary to repeat the terms of the various confirmations, most of which were less formal than those that have
been given, though of course equally authoritative.
Most of
them are brief, and in the form of a simple statute, or promise, to the effect that" The Great Charter, and the Charter of
the Forest, shall be firmly kept and maintained in all points."
'They are to be found printed with the other statutes of tbe
realm.
One of them, after having"
again granted, renewed
and confirmed" the charters, }eq uires as follows:
(( That the Charters be delivered to every sheriff of England
under the king's seal, to he read four times in the year before
the people in the full county," (that is, at the county court.)
"that is, to wit, the next connty (court) after the feast of Saint
:Michael, and the next county ~~urt) after Christmas, and at
the next county (court) after Easter, and at the next county
(court) after the feast of Saint John." - 28 Edward I, ch. 1,
(1300.)
.
Lingard says, "The Charter was ratified four times by
Henry II!., twice by Edward I., fifteen times by Edward II!.,
seven times by Richard II., six times by Henry IV., and once
hy Henry V. j" making thirty-five times in all. - 3 Lingard,
5U, note, Phil ad. ed.
Coke says Magna Carta

was confirmed thirty-two

times.-

Preface to 2 Inst., p. 6.
Lingard calls these" thirty-five successive ratifications"
of
the charter, "a sufficient proof how much its provisions were
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abhorred ~y the sover~ign, and how highly they were prized
by the nation." - 3 Lingard, 50.

• Mackintosh says, "For almost five centuries (that is, until
1688) it (Magna Oarta) was appealed to as the decisive authority on behalf of the people, though commonly so far only
as the necessities of each case demanded."-Mackintosh's
Hist. of Eng. ch, 3.

4.5Lardner's Cab. Cye., 221.

Coke, who has labored so hard to overthrow the most vital
principles of Magna Carta, and who, therefore, ought to be considered good authority when he speaks in its favor,. says:
II It is called
Magna Carta, not that it is great in quantity,
for there be many voluminous charters commonly passed, specially in these later times, longer than this is j nor comparatively in respect that it is greater than Charta de Foresta, but
in respect of the great importance and weightiness of the matter, as hereafter shall appear; and likewise for the same cause
Charta de Foresta j and both of them are called Magnre CharIre Libertatum. A.nglim, (The Great Charters of the Liberties
of England.)
• _
"And it is also called Charta Llbertatum. regnl, (Charter
of the Liberties of the kingdom;) and upon great reason it is
so called of the effect, quia liberosfacit, (because it makes men
(ree.) Sometime for the same cause (it is called) communis
Iibertas, (common liberty,) and le chartre des franchises, (the
charter of franchises.)
. .
II It
was for the most part declaratory of the principal
grounds of the fundamental Jaws of England, and for the residue it is additional to supply some defects of the common
Iaw, . .
"Also, by the said act of25 Edward I., (called Oonfirmatlo
Clwrtartlm,) it is adjudged in parliament that the Great Charter and the Charter of the Forest shall be taken as the common
law .•.
"They (Magna Carta and Carta de Foresta) were, for the
most part, but declarations of the ancient common laws of
England, to the observation and keeping whereof, the Icing
was bound and sworn.
• •
"After the making of Magna Charta, and Charla de Foresta, divers learned men in the laws, that I may use the words
of the record, kept schools of the law in the city of London,
and taught such as resorted to them the laws of the realm,

• He probably apeaks in Ita favor only to blind I.be eyea or &he people to the fn:lld.
lie baa attempted. upou Ita true meaniJl&.

17·
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taking their foundation of Magna Charta and Charta de For·
esta.
"And the said two charters have been confirmed, established, and commanded to be put in execution by thirty-two
several acts of parliament in all.
.
"This appeareth partly by that which hath been said, for
that it hath so often been confirmed by the wise providence of_
so many acts of parliament.
.
"And albeit judgments in the king's courts are of high
regard in law, andjlldicia (judgments) are accounted as jurisdicta, (the speech of the law itself,) yet it is provided by act
of parliament, that if any judgment be given contrary to any
of the points of the Great Charter and Charla de Foresta, by .
the justices, or by any other of the king's ministers, &c., it
shall be undone, and holden for naught.
"And that both the said charters shall be sent under the
great seal to all cathedral churches throughout the realm, there
to remain, and shall be read to the people twice every year.
"The highest and most binding laws are the statutes which
are established by parliament;
and by authority of that highest court it is enacted (only to show their tender care of Magna
Carta and Carta de Foresta) that if any statute be made contrary to the Great Charter, or the Charter of the Forest, that
shall be holden for none; by which words all former statutes
made against either of those charters are now repealed; and
the nobles and great officers-were to be sworn to the observation of Magna Charta and Charta de Foresta.
"Magnafuu quondam magnro reoerentia charta:" (Great
was formerly the reverence for Magna Carta.) - Coke's
Proem to 2 Inst., p. 1 to 7.
Coke also says, "All pretence of prerogative
Charta is taken away."-2
tn«; 36.

against Magna

He also says, "'1'hat after this parliament (52 Henry IlL,
in 1267) neither Magna Carta nor Carta de Foresta was ever
attempted to be impugned or questioned!' -2 IIlSi., 102.*
• It will be noticed that Coke calls these eonfirmations of the charter" acts of parliament," Instead of acts of the king alone. This needs explanation.
It was one of Coke's ridiculous pretences, that laws anciently enacted by the king, at
the requut, or with the coment, or by the advict, of his parliament, was .. an act of parliament," instead of the act of the king. And in the extracts cited, he carries this
idea 80 far as to pretend that the various eonfirmations of the Great Charter were
.. acts of parliament," Instead of the acts of the kings, lIe might as well have pretended that the original grant of the Charter was an "act of parliament;"
because It
WlI8 not only granted at the request, and with the eonsent, and by the advice, but on
the eompulsion even, of those who oommonly oonstituted his parliaments.
Yet this did
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To give all the evidence of the authority of Magna Carta, it
would be necessary to give the constitutional history of England
since the year 1215. This history would show that Magna Carta,
although continually violated and evaded, was still acknowlnot make the grant of the charter"
an &et of parliament."
It wa.s simply an &et of the
king.
The object of Coke, in this pretence, was to furnish some oolor for the palpable falaehood th&t the legislative

authority,

which

day, and which it finally succeeded
tution

p&rllament

to assume

trying

11'88

in obt&ining, h&d a precedent

in hia own

In the ancient

consti-

of the kingdom.

There would be &8much reason in saying th&t, because the anoient

One great
ancient

thoee

power of the kingdom.

to this argument

objection

of Coke, for the

is that a very large -

parllamente,

kings were in the

to the pdiliom of their subjeots, therefore

habit of paasing laws in special answer
pditioner. were a part of the legislative

prooobly

legialative

much

authority

of the

the larger - number

of leg-

islative &ets were done witlwut the advice, consent, request, or even presence, of a parliament.
Not only were many formal statutes
passed without any mention of the
consent or advice of parliament,
but a simple order of the king in council, or a simple
proclamation,
writ, or letter under seal, wued by his oommaod, had the same foree &8
what

an &et of perliament,"

Coke calls"

And this practice

ble extent at least, down to Coke's own time.
The kings were always in the habit of oonsu\ting

their

to a considera.-

oontinued,

parliaments,

more or Iess, In

to matters

regard

of legislation, - not because their consent W&8COD8titutionally neeeuary, but in order to make inlIuence in favor of their laws, and thus induce the people to observe them, and the juries
The

general

to enforoe them.

duties of the ancient

parli&ments

will be shown more fully hereafter.
at the

time

of Magna

C&rta, but

knights;
BOtbat little or notbing
th&t parliament
had a legialative
racy

for a. king.

BOme centuries

Even

commt was asked,

after

And

but judicial,

not represented

in the parliaments

only

the

arehblshops,

bishops,

the Commons were represented

almost

earls,

harons,

as
and

would h&ve been gained for liberty by Coke'8 idea.
power.
He would only have substituted
an aristoc-

only as pailiont:rl, except

appeared

were not legislative,

The ptoplewere

in parli&ment,

in the matter

the only source of their

of taxation,

inlIuence

they for

when their

on legialation

was

thia: th&t they would BOmetimes refuse their consent to the taxation, unless the king
would pMs such law8 as they petitioned for; or, &8 would seem to h&ve been much
more

frequently

the

case, unless

he would

abollsh

such

laws and

practices

&8 they

remonstrated
against.
The i"flumct or power of pau-li&ment, and especla1ly oC the Commons, In the gtnertJl
legislation

of the country,

W&8a thing of 810w growth, having

Its origin in a device

the king to get money contr&ry to law, (&8 will be seen in the next volume,>

of

and not at

all a p&rt of the oonstitution
of the people.
(near

of the kingdom, nor having its foundation in the ooD8Cnt
The power, a8 at prtlmt ~ercUtd, W&8 not fully establlshed until 1688,

five hundred

called)

years after Magna

h&d aoquired

such

inlIuence

C&rta.,> when
as the

the House of Commons (falsely

representative,

walIh, of the nation,
constitution

and

waI,

"oe

th&t they oompelled the king to d~
of the kingdom;
(which oeth h&8 been already given in a former chapter,-

in substance,

to preserve

and execute

* See

the Common law, the lAw of the land,

pap 101.
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edged as law by the government, and was held up by the people as the great standard and proof of their rights and liber- or, In the words of the o&th, .. the just law. and CUSIOm6 which the common people had
cJwsm;") and to swear that he would" govern the people of this kingdom of England,
and tho dominions thereto belonging, according to the 6/atutu in parliament agreed em,
and the laws and customs of the same.".
The passage and enforcement of this statute, and the assumption of this oath by the
king, were plain violations of the English constitution, Inasmuch as they abolished, so
far as such an oath could abolish, the legislativo power of' the king, and also .. those
just laws and customs which the common people (through their juries) had chosen,"
and substituted the will of parliament in their stead.
Coke was a great advocate for tho legislative power of parliament, as a means of
restraining the power of tho king. As he denied all power to juriu to decide upon the
obligation of laws, and as he held that the legislative power was .. 60 tran8Ctndent and
ab&oluleas (thal) it canMt be confined, eitherfor ca""e,r or p<T8C>116, .ui/hin a"y bound.," t
he was perhaps honest in holding that It was safer to trust this terrific power in the
hands of parliament, than in the hands of the king. -Ills error consisted in holding
that either the king or parliament had any such power, or that tbey had any power at
all to pass laws that should bo binding upon a jury.
These declarations of Coke, that the charter was confirmed by thirty. two " acts of
parliament," have a mischievous bearing in another respect, They tend to weaken the
authority of the charter, by conveying tho Impression that the oharter itself might be
abolished by .. act of parliament."
Coke himself admits that it could not be revoked
or rescinded by the king; for he says," All pretence of prerogative against Magna
Carta Is taken away." (2 In.I., 36.)
He knew perfectly well, and tho whole English nation knew, that the king could not
lawfully infringe Magna Carta. l\Iagna Carta, therefore, made it impossible that absolute power could eyer be practically established in England, ill the hand. of the king.
lienee, as Coke was an advocate for absolute power,-that
is, for a legislative power
.. so transcendent and absolute as (that) It cannot be confined, either for causes or persons, within any bounds," - thero was no alternative for him but to vest this absolute
power in parliament.
lIad he not vested it in parlia.ment, he would have been obliged
to abjure it altogether, and to confess that the people, through theirjuriu, had the right
to judge of the obligation of all legislation whatsoever; in other words, that they had
the right to confine the government within the limits of .. those just laws and customs
which the common people (acting a.s jurors) had chosen." True to his instincts, as a
judge, and as a tyra.nt, he a8.umtd that this absolute power was vested in the hands of
parliament.
But the truth was tha.t, as by the English constitution parliament had no authority
at all for gmeral legislation, It could no more confirm, tha.n it could abcllsh, Ma.gna
Carta.
These thirty.two confirmations of Magna Carta, which Coke speaks of as "acts of
parliament," were merely acts of the king. The parliaments, indeed, by refusing to
grant him money, except on that condition, a.nd otherwise, had contributed to oblige
him to make tho confirma.tions; just as they had helped to oblige him by arms to grant
the charter In the first place. But the confirmations themselves were neverthelelll conItltuUonully, as well &8 formally, the acts of the king alone.
• St. 1 JYUlimAlIII4 MGTY. ell.

e, (1888.)
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ties. It would show also that the judicial tribunals, whenev81'

it suited their purposes to do so, were in the habit of referring
to Magna Carta as authority, in the same manner, and with
the same real or pretended veneration, with which American
courts now refer to the constitution of the United States, or
the constitutions of the states. And, what is equally to the
point, it would show that these same tribunals, the mere tools
of kings and parliaments, would resort to the same artifices of
assumption, precedent, construction, and false interpretation, to
evade the requirements of Magna Carta, and to emasculate it
of all its power for the preservation of liberty, that are resorted
to by American courts to accomplish the same work on our
American constitutions.
I take it for granted, therefore, that jf the authority of
Magna Carta had rested simply upon its character as a compact between the king and the people, it would have been forever binding upon the king, (that is, upon the government, for
the king was the government,) in his legislative, judicial, and
executive character i and that there was no constitutional possibility of his escaping from its restraints, unless the people
themselves should freely discharge him from them.
But the authority of Magna Carta does not rest, either
wholly or mainly, upon its character as a compact. For centuries before the charter was granted, its main principles constituted cc the Law of the Land,"-the
fundamental and
constitutional law of the realm, which the kings were sworn
to maintain. And the principal benefit of the charter was,
that it contained a written description and acknowledgment, by
the king himself, of what the constitutional law of the kingdom was, which his coronation oath bound him to observe.
Previous to Magna Carta, this constitutional law rested mainly
in precedents, customs, and the memories of the people. And
if the Icing could but make one innovation upon this law,
without arousing resistance, and being compelled to retreat
from his usurpation, he would cite that innovation as a precedent for another act of the same kind i next, assert a custom i
and, finally, raise a controversy as to what the Law of the
Land really was. The great object of the barons and people,
in demanding from the king a written description and ac-
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knowledgment of the Law of the Land, was to put an end to
all disputes of this kind, and to put it out of the power of the
king to plead any misunderstanding
of the constitutional law
of the kingdom.
And the charter, no doubt, accomplished very
much in this way. After Magna Carta, it required much more
audacity, cunning, or strength, on the part of the king, than it
had before, to invade the people's liberties with impunity;
Still, Magna Carta, like all other written constitutions, proved
inadequate to the full accomplishment of its pnrpose; for when
did a parchment ever have power adequately to restrain a government, that had either cunning to evade its requirements, or
strength to overcome those who attempted its defence?
The
work of usurpation, therefore, though seriously checked; still
went on, to a great extent, after Magna Carta.
Innovations
upon the Law of the Land are still made by the government.
One innovation was cited as a precedent;
precedents made
customs; and customs became laws, so far as practice was
concerned; until the government, composed of the king, the
high functionaries of the church, the nobility, a House of Commons representing the "forty shilling freeholders," and a
dependent and servile judiciary,
all acting in conspiracy
against the mass of the people, became practically absolute,
as it is at this day.
As proof that Magna Carta embraced little else than what
was previously recognized as the common law, or Law of the
Land, I repeat some authorities that have been already cited.
Crabbe says, "It is admitted on all hands that it (Magna.
Carta) contains nothing but what was confirmatory of tho
common law and the ancient usages of the realm; and i~.
properly speaking, only an enlargement of the charter of
Henry I. and his successors." - Crabbe's Hist. of lite Eng.
Law, p. 127.
Blackstone says, "It is agreed by all our historians that the
Great Charter of King John was, for the most part, compiled
from the ancient customs of the realm, or the laws of Edward
the Confessor;
by which they mean the old common la w
which was established under our Saxon princes." - Blackstone's Iutrod. to the Charters. See Blackstone's Law Tracts,
Oxford ed., p. 289.
Coke says, "'l'he

common

law is the most general and an-
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cient law of the realm. . . The common law appeareth in
the statute of Magna Carta, and other ancient statutes, (which
for the most part are affirmations of the common law,) in the
original writs, in judicial records, and in our books of terms
and years." - 1 Inst., 115 b.
Coke also says, "It ( Magna Carta) was for the most part
declaratory of the principal grounds of the fundamental laws
of England, and for the residue it was additional to supply
some defects of the common law. • . '1'hey (Magna Carta
and Carta de Foresta) were, for the most part, but declarations of the ancient common laws of England, to the observation
and keepiu g whereof the Icing was bound and sworn." - Preface to 2 Inst., p. 3 and 5.
Hume says, "We may now, from the tenor of this charter,
(Magna Carta,) conjecture what those laws were of King
Edward, (the Confessor,) which the English nation during
so many generations still desired, with such an obstinate perseverance, to have recalled and established. They were
chiefly these latter articles of Magna Carta j and the barons
who, at the beginning of these commotions, demanded the
revival of the Saxon laws, undoubtedly thought that they had
sufficiently satisfied the people, by procuring them this concession, which comprehended the principal objects to which they
had so long aspired." - Burne, ch. 11.
Ed ward the First confessed that the Great Charter was substantially identical with the common law, as far as it went,
when he commanded his justices to allow" the Great Charter
as the Common Law," "in pleas before them, and ill judgment," as has been already cited in this chapter. -25 Edward
I., ch. 1, (1297.)
In conclusion of this chapter, it may be safely asserted that
the veneration, attachment, and pride, which the English nation, for more than six centuries, have felt towards Magna
Carta, are in their nature among the most irrefragable of all
proofs that it was the fundamental law of the land, and constltutioually binding upon the government; for, otherwise, it
would, have been, in their eyes, an unimportant and worthless
thing. What those sentiments were I will use the words of
others to describe, - the words, too, of men, who, like all modern authors who have written on the same topic, had utterly
inadequate ideas of the true character of the instrument on
which they lavished their eulogiums.
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Hume, speaking of the Great Charter and the Charter of the
Forest, as they were confirmed by Henry IlL, in 1217, says:
CI Thus
these famous charters were brought nearly to the
shape in which they have ever since stood; and they were,
during many generations, the peculiar favorites of the English
nation, and esteemed the most sacred rampart to national liberty and independence. As they secured the rights of allorders of men, they were anxiously defended by all, and became the basis, in a manner, of the English monarchy, and a
kind of original contract, which both limited the authority of
the king and ensured the conditional allegiance of his subjects.
Though often violated, they were still claimed -by the nobility
and people; and, as no precedents were supposed valid that
infringed them, they rather acquired than lost authority, from
the frequent attempts made against them in several ages, by
regal and arbitrary power." - Hume, ch. 12.
Mackintosh says, CI It was understood by the simplest of the
unlettered age for whom it was intended. It was remembered
by them. . . For almost five centuries it was appealed to
as the decisive authority on behalf of the people. . • '1'0
have produced it, to have preserved it, to have matured it,
constitute the immortal claim of England on the esteem of
mankind. Her Bacons and Shakspeares, her Miltons and
Newtons, with all the truth which they have revealed, and
all the generous virtues which they have inspired, are of inferior value when compared with the subjection of men and
their rulers- to the principles of justice j if, indeed, it be not
more true that these mighty spirits could not have been formed
except under equal laws, nor roused to full activity without
the influence of that spirit which the Great Charter breathed
over their forefathers."-Mackintosh's
Hist. of Eng., ch. 3.*
Of the Great Charter, the trial by jury is the vital part, and
the only part that places the liberties of the people iu their
own keeping. Of this Blackstone says:
CI The trial by jury, or the country, per patriam, is also that
trial by the peers of every Englishman, which, as the grand
bul wark of his liberties, is secured to him by the _Great Charter j nullus liber homo eapiatur, vel imprisonetur, aut exuletur,
aut allquo modo destruatur, nisi per legale judicium parium
suorum, vel per legem terrae.
The liberties of England cannot but subsist so long as this
palladium remains sacred and inviolate, not only from all
• Under tho head

or "John."
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open attacks, which none will be so hardy as to make, but
also from all secret machinations which may sap and undermine it." '*'
" The trial by jury ever has been, and I trust ever will be,
looked upon as the glory of the English law. • • It is the
most transcendent privilege which any subject can enjoy or
wish for, that he cannot be affected ill his property, his liberty, or his person, but by the unanimous consent of twelve of
his neighbors and equals." t
Hume calls the trial by jury" An institution admirable in
itself, and the best calculated for the preservation of liberty
and the administration of justice, that ever was devised by the
wit of man." ~
An old book, called" English Liberties," says:
/I English Parliaments have all along been most zealous for
preserving this great Jewel of Liberty, trials by juries having
no less than fifty-eight several times, since the Norman Conquest, been established and confirmed by the legislative power,
no one privilege besides having been ever so often remembered
in parliament." ~

• , BlacMI""., 349-50.
t 3 Blaclut""., 379.
§ p&ge 203, 5th edition, 1721.

* Hum.,

eh, 2•

18
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LIMITATIONS IMPOSED UPON THE :MAJORITY BY THE TRIAL BY
JURY.

THE principal objection, that will be made to the doctrine of
this essay, is, that under it, a jury would paralyze the power
of the majority, and veto all legislation that was 110t in
accordance with the will of the whole, or nearly the whole,
people.
'l'he answer to this objection is, that the limitation, which
would be thus imposed upon the legislative power, (whether
that power be vested in the majority, or minority, of the people,) is the crowning merit of the trial by jury. It has other
merits; but, though important in themselves, they are utterly
insignificant and worthless in comparison with this.
It is this power of vetoing all partial and oppressive legislation, and of restricting ihe government to the maintenance
of such laws as the whole, or substantially the whole, people
are agreed in, that makes the trial by jury" the palladium of
liberty." Without this power it would never have deserved
that name.
'I'he will, or the pretended will, of the majority, is the last
lurking place of tyranny at the present day. The dogma, that
certain individuals and families have a divine appointment to
govern the rest of mankind, is fast giving place to the one that
the larger number have a right to govern the smaller; a
dogma, which may, or may not, be less oppressive in its practical operation, but which certainly is no less false or tyrannical in principle, than the one it is so rapidly supplanting.
Obviously there is.nothing in the nature of majorities, that
insures justice at their hands. They have the same passions
as minorities, and they have no qualities whatever that should
be expected to prevent them from practising the same tyranny
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as minorities, if they think it will be for their interest to
do so.
There is no particle of truth in the notion that the majority
have a right to rule, or to exercise arbitrary power over, the
minority, simply because the former are more l1umNOUSthan
the latter. Two men have no more natural right to rule one,
than one has to rule two. Any single man, or any body of
men, many or few, have a natural right to maintain justice
for themselves, and for any others who may Heed their assistance, against the injustice of any and all other men, without
regard to their numbers j and majorities have no right to do
any more than this. The relative numbers of the opposing
parties have nothing to do with the question of right. Aud
no more tyrannical principle was ever avowed, than that the
will of the majority ought to have the force of law, without
regard to its justice j or, what is the same thing, that the will
of the majority ought always to be presumed to be in accordance with justice. Such a doctrine is only another form of
the doctrine that might makes right.
When tsoo men meet ()ue upon the highway, or in the wilderness, have they a right to dispose of his life, liberty, or
property at their pleasure, simply because they are the more
numerous party l Or is he bound to submit to lose his life,
liberty, or property, if they demand it, merely because he is
the less numerous party1 Or, because they are more numerous than he, is he bound to presume that they are governed
only by superior wisdom, and the principles (Ifjustice, and by
no selfish passion that can lead them to do him a wrong'!
Yet this is the principle, which it is claimed should govern
men in all their civil relations to each other. Mankind fall in
company with each other on the highway or in the wilderness
-of life, and it is claimed that the more numerous party, simply
by virtue of their snperior numbers, have the right arbitrarily
to dispose of the life, liberty, and property of the minority j and
that the minority are bound, by reason of their inferior numbers, to practise abject submission, and consent to hold their
natural rights,- any, all, or none, as the case may be,- at
the mere will and pleasure of the majority j as if all a man's
natural rights expired, or were suspended by the operation of
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a paramount law, the moment he came into the presence of
superior numbers.
If such be the true nature of the relations men hold to each
other in this world, it puts an end to all such things as crimes,
unless they be perpetrated upon those who are equal or superior, in number, to the actors. All acts committed against
persons inferior in number to the aggressors, become but the-exercise of rightful authority. Aud consistency with their
own principles requires that all governments, founded 011 the
will of the majority, should recognize this plea as a sufficient
jusrification for all crimes whatsoever.
If it be said that the majority should be allowed to rule, not
because they are stronger than the minority, but because their
superior numbers furnish a probability that they are in the
right j one answer is, that the lives, liberties, and properties of
men are too valuable to them, and the natural presumptions
are too strong in their favor, to justify the destruction of them
by their fellow-men on a mere balancing of probabilities, or on
any ground whatever short of certainty beyond a reasonable
doubt. 'Phis last is the moral rule universally recognized to
be binding upon single individuals. And in the forum of conscience the same rule is equally binding upon governments,
for governments are mere associations of individuals. 'I'his is
the rule 011 which the trial by jury is based. And it is plainly
the only rule that ought to induce a man to submit his rights
to the adjudication of his fellow-men, or dissuade him from a
forcible defence of them.
Another answer is, that if two opposing parties could be
supposed to have no personal interests or passions involved, to
warp their judgments, or corrupt their motives, the fact that
one of the parties was more numerous than the other, (a fact
that leaves the comparative intellectual competency of the two
parties entirely out of consideration,) might, perhaps, furnish
a slight, but at best only a very slight, probability that such
party was on the side of justice. But when it is considered
that the parties are liable to differ in their intellectual capacities, and that one, or the other, or both, are undoubtedly under
the influence of such passions as rivalry, hatred, avarice, and
amhition,- passions that are nearly certain to pervert their
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judgments, and very iikely to corrupt their motives,- all
probabilities founded upon a mere numerical majority, in one
party, or the other, vanish at once; and the decision of the
majority becomes, to all practical pnrposes, a mere decision of
chance. And to dispose of men's properties, liberties, and
lives, by the mere process of enumerating suchparties, is not
only as palpable gambling as was ever practised, but h is also
the most atrocious that was ever practised, except in matters
of government. And where government is instituted on this
principle, (as in the United States, for example.) the nation is
at once converted into one great gambling establishment;
where all the rights of men are the stakes: a few bold bad
men throw the dice-(dice Ioaded with all the hopes, fears,
interests, and passions which rage in the breasts of ambitions
and desperate men,)-and
all the people, from the interests
they have depending, become enlisted, excited, agitated, and
generally corrupted, by the hazards of the game.
The trial by jury disavows the majority principle altogether;
and proceeds upon the ground that every man should be presumed to be entitled to life, liberty, and such property as he
has ill his possession; and that the government should lay its
hand upon none of them, (except for the purpose of bringing
them before a tribunal for adjudication,) unless it be first
ascertained, beyo'Jtd a reasonable doubt, in every individual
case, that justice requires it.
To ascertain whether there be such reasonable doubt, it
takes twelve men /;y lot from the whole body of mature men.
If any of these twelve are proved to be under the influence of
any special interest or passion, that may either pervert their
judgments, or corrupt their motives, they are set aside as
unsuitable for the performance of a duty requiring such absolute impartiality and integrity; and others substituted in their
stead. When the utmost practicable impartiality is attained
on the part of the whole twelve, they are sworn to the observance of justice; and their unanimous concurrence is then held
to be necessary to remove that reasonable doubt, which, ~nremoved, would forbid the government to lay its hand on its
victim.
Such is the caution which the trial by jury both practises
IS"
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and inculcates, against the violation of justice, on the part of
the government, towards -the humblest individual, ill the
smallest matter affecting his civil rights, his property, liberty,
or life. And such is the contrast, which the trial by jury presents, to that gambler's and robber's rule, that the majority
have a right, by virtue of their superior numbers, and without
regard to justice, to dispose at pleasure of the property;nd
persons of all bodies of men less numerous than themselves.
The difference, in short, between the two systems, is this.
The trial by jury protects person and property, inviolate to
their possessors, from the hand of the law, unless jllstice,
beyond a reasonable doubt, require them to be taken. The
majority principle takes person and property from their possessors, at the mere arbitrary will of a majority, who are
liable and likely to be influenced, in taking them, by motives
of oppression, avarice, and ambition.
If the relative numbers of opposing parties afforded sufficient evidence of the comparative justice of their ,claims, the
government should carry the principle into its courts of justice j
and instead of referring controversies to impartial and disinterested men,- to judges and jurors, sworn to do justice, and
bound patiently to hearand weigh all the evidence and arguments that can be offered on either side,- it should simply
count the plaintiffs and defendants in each case, (where there
were more than one of either,) and then give the case to the
majority j after ample opportunity had been given to the plaintiffs and defendants to reason with, flatter, cheat, threaten, and'
bribe each other, by way of inducing them to change sides.
Such a process would be just as rational in courts of justice,
us in halls of legislation j for it is of no importance to a man,
who has his rights taken from him, whether it be done by a
legislative enactment, or a judicial decision.
.
In legislation, the people are all arranged as plaintiffs and
defendants in their own causes j (those who are in favor of a
. particular law, standing as plaintiffs, and those who are
opposed to the same law, standing as defendants) j and to
allow these causes to be decided by majorities, is plainly as
absurd as it would be to allow judicial decisions to be determined by the relative number of plaintiffs and defendants.

The Online Library of Liberty <oll.libertyfund.org>

Page 210

LIMITATIONS UPON THE MAJORITY.

211

If this mode of decision were introduced into courts of justice, we should see a parallel, and only a parallel, to that system of legislation which we witness daily. We should see
large bodies of men conspiring to bring perfectly groundless
suits, against other bodies of men, for large sums of money, and
to carry them by sheer force of numbers j just as we now con.
tinually see large bodies of men conspiring to carry, by mere
force of numbers, some scheme of legislation that will, directly
or indirectly, take money out of other men's pockets, and put
it into their own. And we should also see distinct bodies of
men, parties in separate suits, combining and agreeing all to
appear and be counted as plaintiffs or defendants in each
other's suits, for the purpose of ekeing out the necessary
majority j just as we now see distinct bodies of men, interested
in separate schemes of ambition or plunder, conspiring to carry
through a batch of legislative enactments, that shall accomplish
their several purposes.
This system of combination and conspiracy would go on,
until at length whole states and a whole nation would become
divided into two great litigating parties, each party composed
of several smaller bodies, having their separate suits, but all
confederating for the purpose of making up the necessary
majority in each case. The individuals composing each of
these two great parties, would at length become so accustomed
to acting together, and so well acquainted with each others'
schemes, and so mutually dependent upon each others' fidelity
for success, that they would become organized as permanent
associations j bound together by that kind of honor that prevails among thieves j and pledged by all their interests, sympathies, and animosities, to mutual fidelity, and to unceasing
hostility to their opponents j and exerting all their arts and
all their resources of threats, injuries, promises, and bribes, to
drive or seduce from the other party enough to enable their
own to retain or acquire such ,a majority as would be necessary to gain their own suits, and defeat the suits of their
opponents. All the wealth and talent of the country would
become enlisted in the service of. these rival associations;
and both would at length become so compact, so well organized, so powerful, and yet always so much in need of recruits,
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that a private person ,~ould be nearly or quite unable to
obtain justice in the most paltry suit with his neighbor, except
on the condition of joiuing one of these great litigating associations, who would agree to' carry through his cause, on condition of his assisting them to carry through all the others,
good and bad, which they had already undertaken. If he
refused this, they would threaten to make a similar offerto
his antagonist, and suffer their whole numbers to be counted
against him.
Now this picture is no caricature, but a true and honest
likeness. And such a system of administering justice, would
be no more false, absurd, or atrocious, than that system of
working by majorities, which seeks to accomplish, by legislatiou, the same ends which, in the case supposed, would be
accomplished by judicial decisions.
Again, the doctrine that the minority ought to submit to
the will of the majority, proceeds, not upon the principle that
government is formed by voluntary association, and for an
agreed purpose, Oil the part of all who contribute to its support, bnt upon the presumption that all government must be
practically a state of war and plunder between opposing parties; and that, in order+to save blood, and prevent mutual
extermination, the parties come to an agreement that they will
count their respective numbers periodically, and the one party
shall then be permitted quietly to rule and plunder, (restrained
only by their own discretion,) and the other submit quietly
to be ruled and plundered, until the time of the next enumeration.
Such an agreement may possibly be wiser than unceasing
and deadly conflict i it nevertheless partakes too much of the
ludicrous to deserve to be seriously considered as an expedient
for the maintenance of civil society. It would certainly seem
that mankind might agrce upon a cessation of hostilities, upon
more rational and equitable terms than that of unconditional
submission on the part of the less numerous body. Uncondi, tional submission is usually the last act of one who confesses
himself subdued and enslaved. How anyone ever came to
imagine that condition to be one of freedom, has never been
explained. And as for the system being adapted to the main-
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tenance of justice among men, it is a mystery that any human
mind could ever have been visited with an insanity wild
enough to originate the idea.
If it be said that other corporations, than governments, surrender their affairs into the hands of the majority, the answer
is, that they allow majorities to determine only trilling matters, that arc in their nature mere questions of discretion, and
where there is no natural presumption of justice or right on
one side rather than the other. They never surrender to the
majority the power to dispose of, or, what is practically the
sallie thing, to determine, the rights of any individual member.
The rights of every member arc determined by the written
compact, to which all the members have voluntarily agreed.
For example.
A banking corporation allows a majority to
determine such qnestions of discretion as whether the note of
A or of B shall be discounted j whether notes shall be discounted on one, two, or six days in the week j how many
hours in a day their banking-house shall be kept open j how
many clerks shall be employed i what salaries they shall
receive, and such like matters, which arc in their nature mere
subjects of discretion, and where there arc no natural presumptions of justice, or right in favor of one course over tho other.
But 110 banking corporation allows a majority, or .uny other
number of its members less than the whole, to divert the funds
of the corporation to any other purpose than the one to which
every member of the corporation has legally agreed that zhey
may be devoted j nor to take the stock of one member and
give it to 'another i nor to distribute the dividends among the
stockholders otherwise than to each one the proportion which
he has agreed to accept, and all the others huvo agreed that
he shall receive. Nor docs any banking corporation allow a
majority to impose taxes upon the members for the payment
of the corporate expenses, except in such proportions as
every member has consented that they may be imposed. All
these questions, involving the rigltts of the members as against
each other, arc fixed by the articles of the association,that
is, by the agreement to which every member has personally
assented ..
What is also specially to be noticed, and what constitutes a

The Online Library of Liberty <oll.libertyfund.org>

Page 213

214

TRIAL BY JURY.

vital difference between the banking corporation and the political corporation, or government, is, that in case of controversy
among the members of the banking corporation, as to the
rights of any member, the question is determined, not by any
number, either majority, or minority, of the corporation itself,
but by persons out of the corporation i by twelve men acting as
jurors, or by other tribunals of justice, of which no memberof the corporation is allowed to be a part. But in the case of
the political corporation, controversies among the parties to it,
as to the rights of individual members, must of necessity be
settled by members of the corporation itself, because there are
no persons out of the corporation to whom the question can be
referred.
Since, then, all questions as to the rights of the members of
the political corporation, must be determined by members of
the corporation itself, the trial by jury says that 110 man's
rights,- neither his right to his life, his liberty, nor his property,- shall be determined by any such standard as the mere
will and pleasure of majorities; but only by the unanimous
verdict of a tribuual fairly representing the whole people,that is, a tribunal of twelve men, taken at random from the
whole body, and ascertained to be as impartial as the nature
of the case will admit, and sworn to the observance of justice.
Such is the difference in the two kinds of corporations; and
the custom of managing by majorities the mere discretionary
matters of business corporations, (the majority having no power
to determine the rights of any member,) furnishes no analogy
to the practice, adopted by political corporations, of disposing
of all the rights of their members by the arbitrary will of
majorities.
But further. The doctrine that the majority have a right
to rule, proceeds upon the principle that minorities have 110
rights in the government; for certainly the minority cannot
be said to have any rights in a government, so long as tile
majority alone determine what their rights shall be. They
hold everything, or nothing, as the case may be, at the mere
will of the majority.
It is indispensable to a "free government," (in the political
sense of that term,) that the minority, the weaker party, have
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a veto upon the acts of the majority.
Political liberty is liberty for the weaker party in a nation.
It is only the weaker
party that lose their liberties, when a government becomes
oppressive.
The stronger party, in all governments, are free
by virtue of their superior strength.
They never oppress
themselves.
Legislation is the work of this stronger party i and if, in
addition to the sole power of legislating, they have the sole
power of determining what legislation shall be enforced, they
have all power in their hands, and the weaker party are the
subjects of an absolute government.
Unless the weaker party have a veto, either upon the making, or the enforcement of laws, they have no power whatever
in the government, and can of course have no liberties except
such as the stronger party, in their arbitrary discretion, see fit
to permit them to enjoy.
In England and the United States, the trial by jury is the
only institution that gives the weaker party any veto upon the
power of the stronger.
Consequently it is the only institution,
that gives them any effective voice in the government, or any
guaranty against oppression.
Suffrage, however free, is of no avail for this purpose;
because the suffrage of the minority is overborne by the suffrage of the majority, and is thus rendered powerless for purposes of legislation.
The.responsibility of officers can be made
of no avail, because they are responsible only to the majority.
The minority, therefore, are wholly without rights in the government, wholly at the mercy of the majority, unless, through
the trial by jury, they have a veto upon such legislation as
they think unjust.
Government is established for the protection of the weak
against the strong. This is the principal, if not the sole,
motive for the establishment
of all legitimate government.
Laws, that are sufficient for the protection of the weaker party,
are of course sufficient for the protection of the stronger party;
because the strong can certainly need no more protection than
the weak.
It is, therefore, right that the weaker party should
be represented in the tribunal which is finally to determine
what legislation may be enforced j and that no legislation shall
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be enforced against their consent. They being' presumed to
be competent judges of what kind of legislation makes for
their safety, and what for their injury, it must be presumed
that any legislation, which tltey object to enforcing, tends to
their oppression, and 110tto their security.
'I'here is still another reason why the weaker party, or the
minority, should have a veto upon all legislation which they disapprove. That reason 'is, titat that is the only means by
wldch the government can be kept witltin the limits of tile contract, compact, or constitution, by wldch the whole people agree
to establish government.
If the majority were allowed to

interpret the compact for themselves, and enforce it according
to their own interpretation, they would, of course, make. it
authorize them to do whatever they wish to do.
The theory of free government is that it is formed by the
voluntary contract of the people individually with each other.
This is the theory, (although it is not, as it ought to be, the
fact,) in all the governments in the United States, as also in
the government of England. 'I'he theory assumes that each
mall, who is a party to the government, and contributes to its
support, has individually and freely consented to it. Otherwise the government would have no right to tax him for its
Sll pport,for taxation without consent is robbery. This theory, then, necessarily supposes that this government, which is
formed, by the free consent of all, has no powers except such
as all the parties to it have individually agreed that it shall
have j and especially that it has no power to pass any laws,
except such as all the parties have agreed that it may pass.
This theory supposes that there may be certain laws that
will be beneficial to all,- so beneficial that all consent to be
taxed for their maintenance. For the maintenance of these
specific laws, in which all are interested, all associate. And
they associate for the maintenance of those laws only, in which,
all are interested. It would be absurd to sllppose that all
would associate, and consent to be taxed, for purposes which
were beneficial only to a part; and especially for purposes that
were injurious to any. A government of the whole, therefore,
can have no powers except such as all the parties consent that
it may have. It can do nothing except what all have con-
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sented that it may do. And if any portion of the people,- no
matter how large their number, if it be less than the whole,desire a government for any purposes other than those that
are common to all, and desired by all, they must form a sep·
arate association for those purposes. They have no right,by perverting this government of the whole, to the accomplishment of purposes desired only by a part,- to compel any
one to contribute to purposes that are either useless or injurious to himself.
Such being the principles on which the government is
formed, the question arises, how shall this government, when
formed, be kept within the limits of the contract by which it
was established 1 How shall this government, instituted by
the whole people, agreed to by the whole people, supported by
. the contributions of the whole people, be confined to the
accomplishment of those purposes alone, which the whole
people desire 1 How shall it be preserved from degenerating into
a mere government for the benefit of a part only of those who
established, and who support it 1 How shall it be prevented
from even injuring a part of its own members, for the aggrandizement of the rest 1 Its laws must be, (or at least now
are.) passed, and most of its other acts performed, by mere
agents:- agents chosen by a part of the people, and not by
the whole. How can these agents be restrained from seeking
their own interests, and the interests of those who elected them,
at the expense of the rights of the remainder of the people,
by the passage and enforcement of laws that shall be partial,
unequal, and unjust in their operation 1 That is the great
question. And the trial by jury answers it. And how does
the trial by jury answer it 1 It answers it, as has already
been shown throughout this volume, by saying that these
mere agents and attorneys, who are chosen by a part only of
the people, and are liable to be influenced by partial and
unequal purposes-shall not have unlimited authority in the
enactment and enforcement of laws i that they shall not exercise all the functions of government. It says that they shall
never exercise that ultimate power of compelling obedience to
the laws by punishing for disobedience, or of executing the
laws against the person or property of any man, without first

19
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getting the consent of the people, through a tribunal that may
fairly be presumed to represent the whole, or substantially
the whole, people. It says that if the power to make laws,
and the power also to enforce them, were committed to these
agents, they would have all -power,- would be absolute
masters of the people, and could deprive them of their rights
at pleasure. It says, therefore, that the people themselveswill hold a veto upon the enforcement of any and every law,
which these agents may enact, and that whenever the occasion arises for them to give or withhold their consent,- inasmnch as the whole people cannot assemble, or devote the time
and attention necessary to the investigation of each case,twelve of their number shall be taken by Jot, or otherwise at
random, from the whole body i that they shall not be chosen
by majorities, (the same majorities that elected the agents who
enacted the laws to be put in issue,) nor by any interested or
suspected party i that they shall not be appointed by, or be in
any way dependent upon, those who enacted the law i that
their opinions, whether for or against the law that is in issue,
shall not be inquired of beforehand i and that if these twelve
men give their consent to the enforcement of the law, their
consent shall stand for the consent of the whole.
This is the mode, which the trial by jury provides, for keeping the government within the limits designed by the whole
people, who have associated for its establishment. And it is
the only mode, provided either by the English or American
constitutions, for the accomplishment of that object.
But it will, perhaps, be said that if the minority can defeat
the will of the majority, then the minority rule the majority.
But this is not true in any unjust sense. The minority enact
no laws of their own. They simply refuse their assent to such
laws of the majority as they do not approve. The minority
assume no authority over the majority; they simply defend
themselves. They do not interfere with the right of the
majority to seek their own happiness in their own way, so
long as they (the majority) do not interfere with the minority.
They claim simply not to be oppressed, and not to be compelled to assist in doing anything which they do not approve.
They say to the majority, "We will unite with you, if you
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desire it, for the accomplishment of aU those ,purposes, in
which we have a common interest with you. You can certainly expect us to do nothing more. If you do not choose to
associate with us on those terms, there must be two separate
associations. You must associate for the accomplishment of
your purposes j we for the accomplishment of ours,"
In this case, the minority assume no authority over the
majority j they simply refuse to surrender their own liberties
into the hands of the majority. They propose a union j but
decline submission. The majority are still at liberty to refuse
the connection, and to seek their own happiness in their own
way, except that they cannot be gratified in their desire to
become absolute masters of the minority.
But, it may be asked, how can the minority be trusted to
enforce even such legislation as is equal and just'J The
answer is, that they are as reliable for that purpose as are the
majority; they are as much presumed to have associated, and
are as likely to have associated, for that object, as are the
majority; and they have as much interest in such legislation
as have the majority. 'I'hey have even more interest in it;
for, being the weaker party, they must rely on it for their
security,-having
no other security on which they can rely.
Hence their consent to the establishment of government, and
to the taxation required for its support, is presumed, (although
it ought not to be presumed.) without any exptess consent
being given. This presumption of their consent to be taxed
for the maintenance of laws, would be absurd, if they could
not themselves be trusted to act in good faith in enforcing
those laws. And hence they cannot be presumed to have
consented to be taxed for the maintenance of any laws, except
such as they are themselves ready to aid in enforcing. It is
therefore unjust to tax them, unless they are eligible to seats
in a jury, with power to judge of the justice of the laws.
Taxing them for the support of the laws, on the assumption
that they are in favor of the laws, and at the same time refusing them the right, as jurors, to judge of the justice of the
laws, on the assumption that they are opposed to the laws, are
flat contradictions.
But, it will be asked, what motive have the majority, when
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they have all power in their own hands, to submit their will
to the veto of the minority 1
One answer is, that they have the motive of justice. It
would be unjust to compel the minority to contribute, by taxation, to the support of any laws which they did not approve.
Another answer is, that if the stronger party wish to uslt..
their power only for purposes of justice, they have no occasion
to fear the veto of the weaker party; for the latter have as
strong motives for the maintenance of just government, as
have the former.
Another answer is, that if the stronger party use their power
2mJustly, they will hold it by an uncertain tenure, especially
in a community where knowledge is diffused; for knowledge
will enable the weaker party to make itself in time the
stronger party. It also enables the weaker party, even while
it remains the weaker party, perpetually to annoy, alarm, and
injure their oppressors. Unjust power,-or rather power that
is grossly unjust, and that is known to be so by the minority,
- can be sustained only at the expense of standing armies,
and all the other machinery of force; for the oppressed party
are al ways ready to risk their lives for purposes of vengeance,
and the acquisition of their rights, whenever there is any tolerable chance of success. Peace, safety, and quiet for all, can
be enjoyed ~mlyunder laws that obtain the consent of all.
Hence tyrants frequently yield to the demands of justice from
those weaker thnn themselves, as 'a means of buying peace
and safety.
Still another answer is, that those who are in the majority
on one law, will be in the minority on another. All, therefore, need the benefit of the veto, at some time or other, to
protect themselves from injustice.
That the limits, within which legislation would, by this
process, be confined, would be exceedingly narrow, in comparison with those it' at present occupies, there can be no
doubt. All monopolies, all special privileges, all sumptuary
laws, all restraints upon any traffic, bargain, or contract, that
was naturally lawful,* all restraints upon men's natural
• Such as restraints upon banking, upon the ratea of interest, upon traffio with for-

eigners, &c., &0.
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rights, the whole catalogue of mala prohibita, and all taxation to which the taxed parties had not individually, severally,
and freely consented, would be at an end j because all such
legislation implies a violation of the rights of a greater or less
minority. This minority would disregard, trample upon, or
resist, the execution of such legislation, and then throw themselves upon a jury of the whole people for justification and
protection. In this way all legislation would be nullified,
except the legislation of that general nature which impartially
protected the rights, and subserved the interests, of all. The
only legislation that could be sustained, would probably be
such as tended directly to the maintenance of justice and liberty j such, for example, as should contribute to the enforcement of contracts, the protection of property, and the prevention and punishment of acts intrinsically criminal. In short,
government in practice would be brought to the necessity of a
strict adherence to natural law, and natural justice, instead of
. being, as it now is, a great battle, in which avarice and ambition are constantly fighting for and obtaining advantages over
the natural rights of mankind.

19*
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TAXATION.
Ir was a principle ot the Common Law, as it is ot the law ot nature, and _ot
common sense, that no man can be taxed without his personal consent. The
Common Law knew nothing ot that system, which now prevails in England, of
auuming a man's own consent to be taxed, because some pretended representa.tive, whom he never authorized to act tor him, has taken it upon himse1t to
consent that he may be taxed. That is one of the many frauds on the Common
Law~ and the English constitution, which have been introduced since Magna
Carta.
Having finally, established itself in England, it has been stupidly and •
servilely copied and submitted to in the United States.
If the trial by jury were reestablished, the Common Law principle of taxation
would be reestablished with it; for it is not to be supposed that juries would
-enforce a tax upon an individual which he had never agreed to pay. Taxation
:without consent is as plainly robbery, when enforced against one man, as when
-enfcrced against millions 0; and it is not to be imagined that juries could be blind
.to so self-evident a principle.
Taking a man's money without his consent, is also
as much robbery, when.it is done b'y mUlions of men, acting in concert, and
.calling themselves a government, as when it is done by a single individual, acting on his own responsibility, and calling himself a highwayman.
Neither the
numbers engaged in the act, nor the different characters they assume as a cover
.for the act, alter the nature of the act itself.
If the government can take a ml\n~s money without his consent"there is no
Jimit to the additional tyranny it may practise upon him; for, with his money,
it can hire soldiers to stand over him, keep him in subjection, plunder him at
-diseretlon, and kill him if he resists.
And governments always will do this, as
Ithey everywhere and always have done it, e~cept where the Common Law prin-eiple has been established.
It is therefore a first principle, a very line qua non
.of political freedom, that a man can be taxed only by his personal consent. And
:the establishment of this principle,unth trial by jury, insures freedom of course ;
because: 1. No man would pay his money unless he had first contracted for such
a government as he was willing to support; and, 2. Unless the government then
kept itself within the terms of its contract, juries would not enforce the payment
of the tax. Besides, the agreement to be taxed would probably be entered into
but for a year at a time. If, in that year, the government proved itself either
inellicient or tyrannical, to any serious degree, the contraet would not be renewed.
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The dissatisfied parties, it sufiioientIy numerous tor II> new organization, would
torm themselves into a separate association tor mutual protection.
It not sufIicientIy numerous tor that purpose, those who were conscientious would forego all
governmental protection, rather than contribute to the support of a government
which they deemed unjust.
All legitimate government is a mutual insurance company, voluntarily agreed
upon by the parties to it, for the protection of their rights against wrong-doers.
In its voluntary character it is precisely similar.to all. association for mutual
protection against fire or shipwreck.
Before a man "!ViII join an association for
these latter purposes, and pay the premium for being insured, he "!ViII, it he be a
man of Bense,look at the articles of the association; see what the company promises to do ; what it is likely to do ; and what are the rates oC insurance.
It he
be satisfied on all these points, he will become a member, pay his premium for a
year, and then hold the company to its contract.
If the conduct of the company
prove unsatisfactory, he "!ViII let his policy expire at the end of the year Cor which
he has paid; "!ViII decline to pay any further premiums, and either seek insurance elsewhere, or take his own risk without any insurance.
And as men act in
the insurance of their ships and dwellings, they would act in the insurance of
their properties, liberties and lives, in the political association, or government.
The political insurance company, or government, have no more right, in nature
or reason, to auume a man's consent to be protected by them, and to be taxed
Cor that protection, when he has given no actual consent, than a fire or marine
insurance company have to assume a man's consent to be protected by them, and
to pay the premium, when his actual consent has never been given. To take a
man's property without his consent is robbery; and to assume his consent, where
no actual consent is given, makes the taking none the less robber!.
If it did,
the highwayman has the same right to assume a man's consent to part with his
purse, that any other man, or body oC men, can have. And his assumption would
afford as much moral justification for his robbery as does a like assumption, on
the part of the government, for taking a man's property without his consent.
The government's pretence of protecting him, as an equivalent for the taxation,
affords no justification.
It is for himself to decide whether he desires such protection as the government offers him. It he do not desire it, or do not bargain
tor it, the government has no more right than any other insurance company to
impose it upon him, or make him pay for it.
Trial by the country, and no taxation without consent, were the two pillars of
English liberty, (when England had any liberty,) and the first principles of the
Common Law. They mutually sustain each other; and neither can stand without the other. Without both, no people have any guaranty for their freedom;
with both, no people can be otherwise than free.·
• TrIal by the country, and POlaxaUon w!thou~ conaeot, mutuaUY.WltaIn each olher, and can be
IWltalned ooIy by each other, for these re&8OOI, 1. Jurlea would refWIe 10 enforce a \as agaIr.at
a man who had never agreed 10 pay It. They would also proleCt men In forcibly resuUog the
collecUon of taxes 10 which they had never consented. Otherwue the Jurors would authorize the
government 10 tax themselves wlthoul their consent, - a thing which no Jwy would be Ilk.lylo do.
In these 111'0way., then, trW by the country would .ustaln the principle ot no taxation without
consent. 2. On the other hand, the principle of PO taxaUon wlthoul coOlenl would .ustaln Ihe
trI&I by the coontry, becawoe men In geoeraI wooId DOt COOleD!10 be taxed tor the IUpport of a
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By what force, fraud, and conspiracy, on the part of kings, nobles, and ".
few wealthy freeholders," these pillars have been prostrated in England, it is
designed to show more fully in the next volume, if it should be neceB8ary.
IOTOnIIIlenL 1lDder which kIaI. bl the country was DOLaecam. ThUll Lbese Lwo principles muLualq
_taln each other.
But, If either of Lbeae prIDclplea were broken down, Lbe other would fall with
and tor Lb_
reasons I 1. U Lrla1 by Lbe country were broken down, the principle of 110 t&DUon wlthouL
eono.nL wonld fall with It, beeanoe the governmenL would Lben be able La tax Lbe people wllliouL_
Lbelr consent, Inasmuch as llia legal bibunala would be mere Looll of the government, and would
enlorce ouch LaDtlon, and pQD\sb men ror reoIIUng Inch taxation, as the governmenL ordered.
2. On the other hand, If llie principle of no tuati9n wlthouL consenL were broken down, ulal bl
Lbe country would fall willi It, becanae the government, If ILco1lld tax people wllliouL uielr consent,
would, of coune, Lake enough of llielr monel La enable It La emplol aIlllie force Deceuat1 tor
SUItalnIng Ita own uibunals, (In llie place of Jllrlel,) and carrying Lbelr decrees loLa execution.

n,
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NOTE.
In the second volume of this work, it is the intention of the author to discuss
the following topics, viz. :1. The Common Law of England, relative to Intellectual Property-reviewing the English decisiQus.
2. The .Constitutjon~l Law of the Uuitcd States - reviewing the acts of

Congress and the judici:t' decisions.
3. International Law.
4. Various other topics of minor importance connected with the subject.

He expects to prove, among other things, that it is the present constitutional
duty of courts, both in England and America - any acts of parliament or of
congress to the contrary notwithstanding-to

maintain the principle of perpe-

tuitY" in intellectual property, and also to give to such property the protection of
the criminal law
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CHAPTER
THE LAW OF NATURE

1.

IN REGARD
PROPERTY.

SEOTION

TO INTELLECTUAL

I.

The Right of Property in Idea. to be proved by AnalofJY.
IN order to understand the law of nature in regard to intellectual property, it is necessary to understand the principles of
that law in regard to property in general. We shall then see
that the right of property in ideas, is at lease as strong asand in many cases identical with - the right of property in
material things.
To understand the law of nature, relative to property in
general, it is necessary, in the first place, that we understand the
distinction between wealth and property; and, in the second
place, that we understand how and when w~th becomes prop-'
erty.
We shall therefore consider:
1. What is lVealth 1
2. What is Property 1
8. What is the Right of Property 1
4. . What Thing' are BlJ:bjectl 'of Property 1
I
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5.
6.
7.
8.

TIlE LAW OF IXTELLECTUAL rnOPERT!'.

How is the Rigltt of Property Acquired?
lVltat is the Eoundatlou of tlte Ri!J1tt of P1'operty?
Hoio is the 1U91tt of Propert!} TrallB/erred?
Conclusionsfrom the Preceding Principles.

SECTION

II.

lVhat is lVealth 1
Wealth is any thing, that is, or can be made, valuable to man,
or available for his use.
The term wealth properly includes every conceivable object,
idea, and sensation, that can either contribute to, or constitute,
the physical, intellectual, moral, or emotional well-being of man.
Light, air, water, earth, vegetation, minerals, animals, C\"ery
material thing, living or dead, animate or inanimate, that can
aid, in au!} foay, the comfort, happiness, or welfare of man, are
wealth.
Things intangible and imperceptible by our physical organs,
and perceptible only by the intellect, or felt only by the affections, arc wealth. Thus liberty is wealth j opportunity is wealth j
I
motion or labor is wealth j rest is wealth j reputation is wealth j
love is wealth; sympathy is wealth j hope is wealth; knowledge
is wealth j truth is wealth; for the simple reason that they all
contribute to, or constitute in part, a man's well-being..
All a man's faculties, physical, intellectual, moral, and affectional, whereby he either procures, or enjoys, happiness, are
wealth.
Happiness itself is wealth. It is the highest wealth. It is
the .ultimate wealth, which it is the object of all other wealth to
procure.
Inasmuch as any given thing is wealth, because, and solely
Leeause, it may contribute to, or constitute, the happiness or
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well-being (.f man, it follows that eL'er!!tMIl!], that can contribute
to, or constitute, his happiness or well-being, is necessarily
wealth.

The qucstiou wiH~ther a given thing be, or be not wealth, does
not therefore 11cpcII\1 at all upon its being tangible or perceptible

b.r our

J1lt!Jsir:al organs j because its capacity to contribute to, or
constitute, the happiness of man, docs not depend at all ul)on its
Ix:ing tIlUS tnngihlc or perceptible.
Things intangible and imperceptible by our physical organs, as liberty, reputation, love, and
truth, for example, have as clearly a capacity to contribute to,
and constitute, the happiness and well-being Qf man, as have any
of those things that arc thus tangible and perceptible.
Another reason why tangibility and perceptibility by our pbysicnl organs, arc no criteria of wealth, is, that it really is not our
physical organs, but the mind, and 01l7y tile milia, that takes
cognizance even of material objects. We arc in the habit of
saying that the eye sees any material object. But, in reality, it
is only the mind that sees it. The mind sees it tllroll!J1t tile eye.
It uses the eye merely as an instrumentality
for seeing it. An
eye, without a mind. could sec nothing.
So also it is with the
hand, as it is with the eye. We are in the habit of sa)'ing that
the lWlld touches any material thing.
But, in reality, it is only
the mind, that perceives the contact, or takes cognizance of the
touch. The hand, without the mind, could feel nothing, and
take cognizance of nothing, it should C01110 in contact with. The
mind simply uses the hand, as un instrument for touching j just
as it uses tho e)'e, as an instrument for seeing. It is, "therefore,
only the mind, that takes cognizance of any thing material.
And en~ry thing, of which the mind does take cognizance, is
equally wealth, whether it be material or immntcriul ; whether it
be tangible or perceptible, through the instruuientulity
of our
physical organs, or 110t. It would be absurd to loa)' that one
thing was wealth, because the mind was obliged to usc such
material instruments as the hand, or the e)'e, to perceive it j and
that another thing, as an idea, for l·x:lIII)11c. was IIU/ wealth,
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simply because the mind could perceive it witltOut using an!!
material instruments.
It is plain, therefore, that an idea, which the mind perceives,
without the instrumentality of our physical organs, is as' clearly
wealth, as is a house, or a. horse, or any material thing, which
the mind sees by the aid of the eye, or touches through the
instrumentality of the hand. The capacity of the thing, whether
it be a. horse, a house, or an idea, to contribute to, or constitute,
the well-being of man, is the only criterion by which to determine whether or not j~ be wealth j and not its' tangibility or
perceptibility, through the agency of our physical organs.
An idea, then, is wealth. It is equally wealth, whether it be
rcgnrded, as some ideas may be, simply as, ill itself, an object of
enjoyment, reflection, meditation, and thus a. direct source of
happiness j or whether it be regarded, as other ideas may be,
simply as a means to be used for acquiring other wealth, intellectual, moral, aflcctional, or material.
An idea is self-evidently wealth, when it imparts happiness
directly.
It is wealth, because it imparts happiness. It is also
equally wealth, when it is used us an instrument or means of
creating or acquiring other wealth. It is then as clearly wealth,
as is any other instrumentality for acquiring wealth.
The idea, after which a. machine is fashioned, is as clearly
wealth, as is the material of which the 'maehine is composed.
Tlte idea i8 the life of the machine, 'without which, the machine
would be inoperative, powerless, and incapable of producing
wealth.
The plan after which a house is built, is as much wealth, as is
tho material of which tho house is constructed. Without the
plan, the material would have failed to furnish shelter or comfort
to the owner. It would have failed to be a. house.
The idea, or design, after which a telescope is constructed, is
as much wealth, as are the materials of which the telescope is
composed. Without the idea, the materials would have failed to
aill men in their examination of the heavens.
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The design, after which a picture is drawn, is as clearly
wealth, as is the canvas on which it is drawn, or the paint with
which it is drawn. Without the design, ~he canvas and the
paint could have dono nothing towards producing the picture,

-

which is now EO valuable.
The same principle goyerns in every department and variety of
industry.
An idea is every where and always the guide of labor,
in the production and ac'lluisition of wealth j and the idea, that
guides labor, ill the production or acqnisition of wealth, is itself
as obviously wealth, as is the labor, or as is any other instrumentality, agency, object, or thing whatever, whether material or
immaterial, that aids ill the production or acquisition of wealth.
To illustrate - The compass and rudder, that are employed in
guiding a ship, and without which the ship would be useless, are
as much wealth, as is the ship itself, or as is the freight which
the ship is to carry.
But it is plain that the mind, that observes
the compass, and the thought, that impels and guides the hand
that moves the rudder, are also as much wealth, as are the compass and rudder themselves,
So the thought, that guides the hand in labor, is ever as clearly
wealth, as is tho hand itself'; or as is the material, on which the·
hand is made to labor j or as is the commodity, which the hand
is made to produce. But for the thought, that guides the hand,
the commodity would not be .produced i. the labor of the hand
would be fruitless, nnd therefore valueless.
Every thing, thorefore-c-whetherintellectual, moral, or material, however gross, or however subtile i whether tangible or
intangible, perceptible or imperceptible, by our plt!Jsical organsof which the human mind can take cognizance, ~nd which, either
as a. means, occasion, or end, can eithor.coutributo to, or of itself
constitute, the well-being of man, is wealth.
Mankind, in their dealings with each other, in their purchases,
and in their sales, both tacitly and expressly acknowledge and
act ,upon the princlplo, that a tl/ollgllt is wealth j that it' is a
wealth whose value is to be estimated and paid for, like other
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wealth.
Thus a machine is valuable in the market, according to
the idea, after which it is fashioned. The plan, after which r,
house is built, enters into the market value of the house. The
design, after which a picture is drawn, and the skill with which
the mercantile
value of the picture itself. The canvas and the paint! as simple
materials, are worth - in comparison with the thought and skill
embodied in the picture-only
as one to an hundred, a thousand,
or ten thousand.
)Iankind, ignorant and enlightened, savage and civilized, with
nearly unbroken universality, regard ideas, thoughts, and emo-

it is drawn, enter into, and mainly constitute,

tions, as the most valuable wealth they can either possess for
themselves, or give to their children.
TIlCY value them, both as
direct sources of happiness, and as aids to the acquisition of other
wealth.
They are, therefore, all assiduously engaged in acquiring ideas, for their own enjoyment and usc, and imparting them
to their children, for their enjoyment and usc. They voluntarily
exchange their own material wealth, for the intellectual wealth
of other men. They pay their money for other men's thoughts,
written

on paper, or uttered by the voice. So self-evident,
indeed, is it that ideas are wealth, in the universal judgment of
mankind, that it would have been entirely unnecessary to assert
and illustrate the fact thus elaborately, in this connection, were
it not that the principle lies at the foundation of all inquiries as
to what is property;
and, at the same time, it is one that. is so
universally, naturally, and wlc:OnSCiollsly, received and acted
upon, in practical life, that it is never even brought into dispute j
men do not stop to theorize upon it i and therefore do not form
any such definite, exact, or clear ideas about it, as nrc necessary
to furnish, or constitute, the basis, or starting point, of the subsequent inquiries, to which this essay is devoted. For these

reasons, the principle has now been stated thus partlcularly.
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III.

W/wt is Property'j
Property is simply wealth, that i8 poesessed - thut 11118 an
oumer; in contradistinction to wealth, that has no owner, but
lies exposed, uuposseseed, and ready to be converted into property, by whomsoever chooses to make it his own.
All property is wealth i but all wealth is not property.
A
yery small portion of the wealth in the world has any owner. It
is mostly unpossessed.
Of the wealth in the ocean, for example,
only an infinitesimal part everbecomes property.
j\lan occasionally takes possession of a fish, or a shell, leaving all the rest of
the ocean's wealth without an owner.
A somewhat larger proportion, but still a small proportion, of
the wealth that lies in and upon the land, is property.
Of the
forests, the mines, the fruits, the animals, the atmosphere, a.
small part only has ever became property.
Of intellectual wealth, too, doubtless a very minute portion of
allthat is susceptible of acquisition, and possession, has ever been
acquircd-c-that is, has ever become property.
Of all the truths,

and of all the knowledge, which will doubtless sometime be possessed, how little is now possessed,

8ECTIOX

IV.

What i8 tltc Rigltt of Propert!J?
The right of properly is simply tlw "igltt of dominion, It is
tho right, which one mun has, us (/.'I!lill~t all other mCII, to the
exclusive control, dominion, usc, uud enjoyment of any particular
thing.
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The principle of property is, that a thing belongs to one man,
and not to another - mine, and thine, and his, are the terms
that convey the idea of property.
The word property is derived from propriuB, signifying ani.
own. The principle of property, then, is the principle of one's
personal ownership, control, and dominion, of and over any
thing. The right of property is one s -tight of ownership, enjoyment, control, and dominion, of and over any object, idea; or
sensation.
The proprietor of any thing has the riglit to an exclusive
ownership, control, and dominion, of and over the thing of which
he is the proprietor. The thing belongB to him, and not to
another man. He has a right, as against all other men, to
control it according to hiB own will and pleasure; and is not
accountable to others for the manner in which he may use it.
Others ha.veno right to take it from him, against his will; nor to
exercise any authority, control, or dominion over it, without his
consent; nor to impede, nor obstruct him in the exercise of such
dominion over it, as he chooses to exercise. It ~ not their., but'
lli", They must leave it entirely subject to his will. Hi. will,
and not their wills, must control it. The only limitation, which
any or all others have a right to impose upon his use and disposal
of it, is, that he shall not so use it as to' invade, infringe, or
impair the equal supremacy, dominion, and contt:ol of others,
over what is their own.
The legal idea.of property, then, is, that one thi~g belongs to
one man, and another thing to another man; and tha~ neither of
these persons have a right to any voice in the control or disposal
of what belongs to the other ~ that each is the sole lord of what
is his own j that he is its sovereign j and has a right to use,
enjoy, and dispose of it, at his pleasure, without giving any
account, or' being under any responsibility, to others, for his
manner of using, enjoying, or disposing of it.
This right of 'property; which each man has, to what is his
own, is a right, not merely against anyone single ina.ividuaJ,but
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it is a. right against ali other individuals, singly and collectively.
The right is equally valid, and equally strong, against the will
of all other men combined, as against the will of every or any
other man separately. It is a right against the whole world.
The thing is his, and is not the world's. And the world must
leave it alone, or it does him a wrong j commits a trespass, or a
robbery, against him. If the whole world, or anyone of the
world, desire anything that is an individual's, they must obtain
his free consent to part with it, by such inducements as they can'
offer him. If they can offer him no inducements, sufficient to
procure his free consent to part with it, they must leave him in
the quiet enjoyment of what is his own.

SECTION

lVI,at TllingB are SubjectB

V.

of Propert!!1

Every conceivable thing, whether .intellectual, moral, or material, of which the mind can take cognizance, and which can be
possessed, held, used, controlled, and enjoyed, by one person,
and not, at the ,arne instant of time, by another person, is right.:.
fully a subject of property.
All the. wealtlt, that has before been described-that
is, all
the things, intellectual, moral, emotional, or material, that can
contribute to, or constitute, the happiness or well-being of man;
and that can be possessedby one man, and not at the same time
by another, is rightfully a ~ubject of property-that
is, of individual ownership, control, dominion, use, and enjo3IDent.
'The air, that a man inhales, is his, wMle it iB inhaled. When
he has exhaled it, it is no longer his. The air that he mAl
inclose in a bottle, or in his dwelling, is his, wliile it i. '10 incloBed. When he has discharged it, i~ is no longer his. The
sun-light, that falls upon a man, or upon his land, or that comes
I
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into his dwelling, is his j and no other man has a right to forbid
his cnjo)"ll1cnt of it, or compel him to pay for it.
A man's body is his own. It is the property of his mind.
(It is the mind that owns crery thing, that is property.
Bodies
own nothing j but arc themselves subjects of property - that is,
of dominion.
Each body is the property - that is, is under the
dominion-of
tho mind that inhabits it.) And no man has the
right, as being the proprietor, to take another man's body out of
the control of his mind. In other words, no man can oU'n
another man's body.
All a. man's enjoyments, all his feelings, all his happiness, are
his pTope1'iy, They are his, nnd not another man's.
They
belong to him, and not to others.
And no other man has the
right to forhid him to enjoy them, or to compel him to })~y for
them.
Other men maj' hare enjoyments, feelings, happiness,
similar, in their nature, to his, nut thcy cannot own his feelings, Iiis enjoyments, or !tis happiness.
They cannot, therefore,
rightfully require him to pay them for them, as if they were
theirs, and not his own.
A man's ideas arc his property.
Thej' are his for enjoyment,
and his for usc. Other men do not own his ideas. lIe has a
right, as against all other men, to absolute dominion over his
ideas. lIc has a right to act his own judgment, and his \own
pleasure, as to gh'ing them, or selling them to other men. Other
men cannot cluhn them of him, as if they wcrn their property,
and not his j anj' more than they can claim any other things
whatever, that arc hi". If they desire them, and he docs not
choose to give them to them gratuitously, they must l.uy them of
him, as they would huy mlj' other articles of property whatever.
They 1l1l\~11'ay' him his price for them, 01' 1I0t have them, They
liuve 110 IIl1Jre l'igllt to force him to give his j.leao.;to them, than
they have to force him to give them his purse.
)!allki\lll uuivcr-ully act 11pOll this principle.
Xo !-:lIIC man,
who nd:wJWll'llgc<l the right of iudivldunl prol'(:) ty in (Ill:! thing,
ever cluimcd that, as a nuturul or gelleral principle, he \1:lS the
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rightful owner of the thoughts produced, and exclusively possessed,
by other men's minds j or demanded them on the ground of their
being Ids property
their possessors.

j

or denied that they were the property

of

If the ideas, which a man has produced, were not rightfully
his own, but belonged equally to other men, thoy would have the
right imperatively to require him to give his ideas to them, without compensation j and it would be just and right for them to
punish him as a. criminal, if he refused.
Among civilized men, ideas are common articles of traffic.
Tho more highly cultivated a people become, tho more are
thoughts

bought and sold.
Writers, orators, teachers, of all
selling their thoughts for money. They
sell their thoughts, as other men sell their material productions,
for what they will bring in the market.
The price is regulated,
not solely by the intrinsic value of the ideas themselves, but also,

kinds, are continually

liko the prices of all other commodities, hy the supply ang. demand.
On these principles, the author sells his ideas in his volumes j
the poet sells his in his, verses j tho editor sells his in his daily or
weekly sheets; the statesman sells his in his messages, his diplomutic p,lpers, his speeches, reports, and votes j the jurist sells his
in his judgments, and judicial opinions i the lawyer sells his in
his counsel, und his arguments;
the physician sells his in his
advice, skill, and prescriptions;
the preacher sells his in his
pra)'el'S and sermons; the teacher sells his ill his instructions i
the lecturer sells his in his lecturcs ; the architect sells his in his
plans; the artist sells his ill the figure he has engravell on stone,
and in the picture he has painted on cauvus, In prnctical life,
these ideas arc all us much articles of merchandize, as are houses,
and lands, and brcnd, and meat, und cluthing;: and fuel. )Icn
cum their livings, und support their families, by protludng and
selling ideas. Aud no man, who has all)' rational ideas of his
0\\ n, doubts that in ::':0 doil1g they earn their livelihood ill as
le;;ililllate a manlier as :my other mciuhcrs of society earn theirs.
He who produces food for 1I1Cll' S minds, gllhll':! for their hands in
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labor, and rules for their conduct in life, is as meritorious a producer, as he who produces food or shelter for their bodies •
Again. We habitually talk of the ideas of particular' authors,
editors, poets, statesmen, judges, lawyers, physicians, preachers,
teachers, artists, &c., as being worth less than the price that is
asked or paid for them, in particular instances j and of other
men's ideas, as being worth more than the price that is paid for
them, in particular instances j just as we talk of other and material commodities, as being worth less or more than the prices at
which they are sold. We thus recognize ideas as being legitimate articles of traffic, and as haviL~ It regular market
like other commodities.
Because all men !Jive more or less of their thoughts
tously to their fellow men, in conversation, or otherwise,
not follow at all that their thoughts are not their property,

value,
gratuiit does
which

they have a natural ri97tt to set their own price upon, and to
withhold from other men, unless the price be paid. Their
thoughts are thus given gratuitously, or in exchange for other
men's thoughts, (as in conversation,) either for the reason that
they would bring nothing more in the market, or would bring too
little to compensate for the time and labor of putting them in a
marketable form, and selling them. Their market value is too
small to make it profitable to sell them. Such thoughts men
give away gratuitously,
or in exchange for such thoughts as
other men voluntarily give in return - just as men give to each
other material commodities of small value, as nuts, and apples, a
piece of bread, a cup of water, a meal of victuals, from motives
of complais;nce and friendship, or in expectation of receiving
similar favors in .return j and 110tbecause these articles are not
as much property, as are the most valuable commodities that men
ever buy or sell. But for nearly all information that is specially
valuable, or valuable enough to command h. price worth demanding-though
it be given in one's private car, as legal or medical
advice, for example-a
pecuniary' compensation is demanded,
with nearly the same "uniformity all for a. material commodity.
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And no one doubts that such information is a. legitimate and
lawful consideration for the equivalent paid. Courts of justice
uniformly recognize them as such, as in the case of leW1I,medical, 'and various other kinds of information. One man can sue
for and recover pay for ideas, which, as lawyer, physician, teacher,
or editor, he has sold to another man, just as he can for land,
food, clothing, or fuel

SECTION

How is the Right

VI.

of Propert!! acquired.

The right of property, in material wealth, is acquired, in tM
first instance, in one of these two ways, viz.: first, by simply
taking possession of natural wealth, or the productions of nature j
and, secondly, by the artificial production of other wealth. Each
of these ways will be considered separately.
1. The natural wealth of the world belongs to those whofirst
take possession of "it. The right of property, in' any ariicle of
natural wealth, is first acquired by simply taking possession of it.
Thus a man, walking in the wilderness, picks up a. nut, a stick,
or a. diamond, which he sees lying on the ground before him.
He thereby makes it his property - his own. It is thenceforth
his, against all the world, No other human being, nor any
"Dumberof human beings, have any right, on the ground of Jlro~
ert!!, to tab it from him, without his consent. They are all
bound to acknowledge it to be·Ms, and not theirs.
It is in this way that all natural wealth is first made property.
And any, and all natural wealth whatsoever, that can be possessed, becomes property in consequence, and solely in consequence, of one's simply taking possession of it.
There is no limit, fixed by the law of nature, to the amount of
property one may acquire by simply taking possession of natural
wealth, not already possessed, except the lhnit fixed Ly his power
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Or ability to take such possession, without doing violence to the
pcr~on or property of others. So much natural wealth, remaining unpossessed, as anyone can take possession of first, becomes
absolutcly his property. ,.
This mode of acquiring property, by taking possession of the
productions of nature, is a jU8t mode. Nobody is wrongedthat is, nobody is deprived of any thing that is his own-when
one man takes possession of a production of nature, which lies
exposed, and unpossessed by anyone.
The first comer has the
same right, and all the right, to take possession of it, and make
it his own, that any subsequent comer can have, No subsequent
comer can show any right to it, different in its nature, from that,
which the first comer exercises, in taking the possession. The
wealth of nature, thus taken, and made property, was provided"
for the use of mankind. The only way, in which it can be made"
useful to mankind, is by their taking possession of it individually,
and thus making it private property. Until it is made property,
no one can have the rig?t to apply it to the satisfaction of his
own, or any other person's, wants, Or desires. The first comer'a
wants and desires are as sacred in their nature, and the presumption is that they are as necessary to be supplied, as those of the
second comer will be. They, therefore, furnish to him as good

"" Some persons object to this principle, for the reason that, as they say, a
slngle individunl might, in this way, take possession
whole continent, if he
happened to be the first discoverer i and might hold it ugainst all the rest of tbe
human race. But this ohjeetion arises wholly from jln erroneous view of "bat
it i$, to take possessi(lll of any thing. '£0 simply stand upon a continent, and
declare one's self the possessor of it, is not to take possession of it. One would,
in that wny, take possession only of what his body actually covered, To take
posses-donof more than this, he must bestow some valuable labor upon it, such,
for example, ns cutting down the trees, In'caking up the Foil,building a but ~r a
house upon it, or a fence around it. In thc~e cases, he holds the land in order to
hold the labor which he has put into it, or ul'on it. And the land is his, so long
as the labor he lans expended upon it remains in n coudltlon to be "alliable for
the uses for which it was expended i because it is not to he supposed that a mnn
has abandoned the fruits of hi~ lnbor EO long as they remain iu n stute to be
practically useful 10 him.

«»
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an authority for taking possession of the wealth of nature, as
those of the second comer will furnish to him. Thcy lDay chance
to be either less, or more, violent, in degree i but whether less,
or more, (if that were important to his comparative right,) the
first comer cannot know. It is enough for him, that his own
wants and desires have their origin in his own human- nature, in
the same way that those of the second comer will have theirs.
And such wants and desires are a sl!fficient warrant for him to
take whatever nature has spread before him for their gratification,
unless it have been already appropriated by some other person.
After he has taken possession of it, it is his, by an additional
right, such as no other person can hal-e. He has bestowed his
labor upon it-the
labor, at least, of taking it into his possession i and this labor will be lost to him,' if he be deprivcd of the
commodity he has taken possession of. It is of no importance
ho" slight that labor may have been, though it be but the labor
of a moment, as in picking up a pebble from the ground, or
plucking a fruit from a tree. Even that labor, trifling as it is, is
more than any other one has bestowed upon it. AmI it is enough
for him, that tliat was Ids labor, and not another man's. lIe can
no), show a better right to the thing he -hns taken possession of,
than any other man can. He had an equal right with any other
man before j now he has a superior one, for he has expended his
labor 111)on
it, and no other person has done the like.
It cannot be said that the first comer is bound to leave something to supply the wants of the second. This argument would
be just as good against the right of the second comer, the third,
tho fourth, and so on indefinitely, as it is against the right of the
first j for it might, with the same reason, be said of each of
these, that he was bound to leave something for those who should
come after him. The nile, therefore, is, that each one lllay take
enough to supply his own wants, if he can find the wherewith,
unappropriated. AmI the history of the race prows that under
this rule, the last man's wants arc hotter supplied than worethose of the first, owing to the fhct of the last man's haYing the
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skill and means of creating more wealth for himself, than the
first one had. He has also the benefit of all the accumulations,
which his predecessors have left him. The first man is a.hungry,
shivering savage, with aU the wealth of nature around him. The
last man revels in all the luxuries, which art, science, and nature,
working in concert, cen furnish him.
Moreover, the wealth of nature is inexhaustible. The first
comer can, at best, take possession of but an infinitesimal portion
of the whole j not even so much, probably, as 'Would fall to his
share, if the whole were equally divided among the inhabitants
of the globe. And this is another reason why a second comer
cannot complain:of the portion taken by the first.
There are still two other reasons why the first C<?merdoes no
wrong to his successors, by taking possession of whatever natural
wealth he can find, for the gratification of his wants. One of
these reasons is, that when the wealth taken is of a perisha.ble
nature, as the fruit of
, a vine or tree, for example, it is liable to
perish without ministering to the wants of anyone, unless the
first comer appropriate it to the satisfaction of his own. The
other reason is, that when the wealth taken, is of a permanent
nature, as land, for example, then the first comer, by taking p0ssession of it-that is, by bestowing useful labor upon it - makes.
it more capable of contributing to the wants of mankind, than it
would ha.vebeen if left ~ its natural state. It is of course right
that he should enjoy, during his life, the fruits of his own labor,
in the increased value of the land he has improved j and when he
dies, he Ieaves the Iandin a better condition for those who come
af~crhim, than it would have been in, if he had not expended his
labor upon it.
Finally, the wealth of nature can be made available for the
supply.of men's wants, only by men's taking possession of portions of it individually, and making such portions their own. A
man mmt take possession of the natural fruits of the earth, and
thus make them his property, before he can apply. them to the
sustenance of his body. He must take possession or'land, and
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thus make it his property, before he can raise a crop from it, or
fit it tor his residence. If the first comer have no right to take
possession of the earth, or its fruits, for the supply of his wants,
the second comer certainly can have no such right. The doctrine, therefore, that the first comer has no natural right to take
possession of the wealth of nature, make it- his property, and
apply to his uses, is a doctrine that would doom the entire race
to starvation, while all the wealth of nature remained unused, and
unenjoyed around them.
For all these reasons, and probably fur still others that might
be given, the simple taking possession of the wealth of nature,
is a just and natural, as it is a necessary, mode of acquiring the
right of property in such wealth.
2. The other mode, in which the right of property is acquired, is by the creation, or production, of wealth, by labor.
The wealth created by labor, is the rightful propertyof the
creator, or producer. This proposition is so self-evident as hardly
to admit of being made more clear j for if the creator, or producer, of wealth, be not its rightful proprietor, surely no one
else can be j and such wealth must perish unused..
The material wealth, created by labor, is created by bestowing
labor upon the productions of nature, and" thus adding to their
value, For example - a. man bestows his labor upon a block of
marble, and converts it into a statue; or 'upon a piece of wood
and iron, and converts them into a plough; or upon wool, or
cotton, and converts it into a. garment. The additional value
thus given to the stone, wood, iron, wool, and cotton, is a creation
of new wealth, by labor. And if the laborer own the stone,
wood, iron, wool, and cotton, on which ho bestows his labor, he is
the rightful owner of the additional value which his labor gives
to those articles. But if he be not tho owner of the articles, on
::tfhichhe bestows his labor, he is not the owner of the additional
value he has gh'en to them; but gives or sells his labor to the
owner of the articles on whichhe labors.
Hal-ing thus seen the principles, on which the right of prop-
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crty is ncquircd in material wealth, let us now take the same
principles, aud sec )10,," they will apply to the acquisitlon of the
right of property in ideas, or intellectual wealth.
1. If ideas be considered as productions of nature, or as
things existing in nnturo, nnd which men merely discover, or
take possession of, then he who docs discover, or first take possession of; an idea, thereby l)eCOll1CS
its lawful and rightful },roprietor j on the same principle that he, who first takes possession
of any material production of nature, theroby makes himself its
rightful owner.* And the first possessor of the idea: has the
same right, either to keep that idea solely for his own use, or
enjoyment, or to give, or sell it to other men, that the first possessor of tiny material commodity has, to keep it for his own usc,
or to give, or sell it, to other men.
2. If ideas be considered, not as productions of nature, or as
things existing in nature, and merely discovered by man, but as
entirely new wealth, created by his labor-thc
labor of his
mind - then the right of property in them belongs to him; whoso
labor created them j on the same principle that any other wealth,
created by human labor, belongs rightfully, as property, to its
creator, or producer.
It cannot be truly said that there is any intrinsic difference in
the two casesi that material wealth is created hy physical labor,
and ideas only by intellectual labor ; and that this difference, in
the mode of creation, or production, makes a. difference in the
rights of the creators, or producers, to the products of their
respective labors. .Any article of wealth, which a. man creates
or produces, by the exercise of anyone portion of his wealthproducing faculties, is as clearly his rightful property, as is tID.}"
other article of wealth, which he creates or produces, by an~·
other portion of his wealth-producing faculties. If his mind
• .. To discover," and "to take possession of," an idea, arc one and the same
act; while to discover, and to take possession of, n mntcrlal thin~, nrc separate
acts. But this difference in the two cases cannot affect the principle we are
discussin~.
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produces wealth, that wealth is as rightfully his property, as is the
wealth that is produced by his hands.
Thi:! proposition is :,dt'evident, if tho fact of creation, or production, l,~'
luhor, he what
gives the creator or producer a right to the wealth he creates, or

produces.
But, secondly, there is no real fouudntion for the assertion, or
rather for tho distinction assumed, that matcriul wealth is 111'0duccd by plt!Jsicallahor, and that ideas arc produced by ill telle»
tllallahor.
All that lnbor, which we arc in the habit of caHill!,;
plt!Jsical labor, is in reality performed wholly by tho mind, will,
or spirit, which uses the bones and muscles merely as took
Bones and muscles perform no labor of themselves j they move,
in labor, only as they arc moJed by the mind, will, or spirit.
It
is, therefore, as much the mind, will, or spirit, that lifts 11 stone,
or fells a tree, or digs a field, as it is the mind, will, or spirit,
that produces an idea. There is, therefore, no such thing as the
plt!J8icallabor of men, independently of their intclloctual !a1,OI·.
Their intellectual powers merely use their physical ol'gall~. a~
tools, in performing what we call physical labor,
And the
physical organs have no more morit in the production of muu-riul
wealth, than have the saws, hammers, axes, hoes, spades, or allY
other tools, which the mind of man uses in the production IJI"
wealth.
All wealth, therefore, whether material or intellectual, which
men produce, or create, by their labor, is, in reality, produced or
created by the labor of their minds, wills, or spirits, and b!J them
alone. A man's rights, therefore, to the intellectual products of
his labor, necessarily: stand on the same basis with his right:i to
the material products of his labor. If he have the right to the
latter, on the ground of production, he bas the same right tl) tile
former, for the same reason j since both kinds of wealth arc alike
the productions of his intellectual or spiritual power:>.
The fact, that the mind uses the physical organ; ill the l,n,·
duction of material wealth, can make no dlstinction 1,ct\\o.:d' ~Il"h
wealth, and ide<1:l- for tho wind also uses a material oroall, (the
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brain.) in the production of ideas ; just as, in the production of
material wealth, it uses both brain and bone.
So £.'11', therefore, as a man's right to wealth, has its origin in
his production or creation of that wealth by his labor, it is
impossible to establish a distinction between his right to material,
and his right to intellectual, wealth; between his right to a house
that he has erected, and his right to an idea that he has produced.
If there be any possible ground of distinction, his right is even
stronger to the idea, than to the house; for the house was constructed out of that general stock of materials, which nature had
provided for, and offered to, the whole human race, and which
one human being had as much natural right to take possession of,
as another; while the idea is a pure creation of his own faculties,
accomplished without abstracting, from any common stock of
natural wealth, any thing whatever, which the rest of the world
could, ill any way, claim, as belonging to them, in common with
him.

SECTION

VII.

WI/at is tIle Foundation oj tlte Right 'of Property 1
The right of property has its foundation, first, in the natural
right of each man to provide for his OW11 subsistence; and, seco11(11y,
in his right to provide for his general happiness and wellbeing, ill addition to a mere subsistence.
The right to live, includes the right to accumulate the means
of living; and the right to obtain happiness in general, includes
the ,right to accumulate such couunoditics as minister to one's
huppiness, These rights, then, to livo.ruudto obtain happiness,
m;e the foumlati~llsof the right of property. Such being tho
rase, it is evident that no other humuu rigltt has a deeper foundation in the nature and necessities of rnun, than' the rigllt of property. If; when one man has 'lippccl :L CIll' of water from tho

The Online Library of Liberty <oll.libertyfund.org>

Page 251

29

THE LAW OF NATURE.

stream, to slake his own thirst, or gathered food, to satisfy his
own hunger, or made a garment, to protect his own body, other
men ~an rightfully tell him that these commodities are not M8,
but theirs, and can rightfully take them from him, without his
consent, his right to provide for the preservation of his own life,
and for the enjoyment of happiness, are extinct.
The right of property in intellectual wealth, has manifestly
the same foundation, as the right of property in material wealth.
Without intellectual wealth - that is, without ideas - material
wealth could neither be accumulated, nor fitted to contribute, nor
made to contribute, to the sustenance or happiness of man. Intellectual wealth, therefore, is indispensable to the acquisition
and use of other wealth. It is also, of itself, a direct source of
happiness, in a great variety of ways. Furthermore, it is not
only a thing of value, for the owner's uses, but, as has before
been said, like material wealth, it is a merchantable commodity;
has a value in the market; and will purchase, for its proprietor,
other wealth in exchange. On every ground, therefore, the right
of property in ideas, has as deep a foundation in the nature and
necessities of man, as has the right of property in material things.

SECTION

VIII.

How is the Right of Property Transferred?
From the very nature of the right of property, that right can
be transferred, from the proprietor, only by his own consent.
What is the right of property 1 It is, as has before been explained, a right of control, of dominion. If, then, a man's
property be taken from him without his consent, his right of control, or dominion over it, is necessarily infringed; in other words,
his right of property is necessarily violated.
Even to U8e another's property, without his consent, is to violate his right of property; because it is for tho time being,
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a dominion over wealth, the rightful

dominion over

"I.ic'h Lelongs solely to the owner.
The-e arc the principles of the law of nature, relative to all
}.I'II}.el'ty. Thcy arc as applicable to intellectual, as to material,.
property.
The cOllsent,or will, of the owner alone, can transfer
tile right of property in either, or give to another the right to
usc either.
If it bc asked, how is the consent of a. man to part with his
intellectual property to be proved?
The answer is, that it must
JJC proved, like all other facts in courts of justice,
by evidence
thut is naturally applicable to prove such a fact, and that is sufticient to satisfy thc mind of the tribunal that tries that question,

SECTION

IX.

Conclusionsfrom the Preceding Principles.
1'IIc conclusions,

that follow from the

principles now estab-

lished, obviously are, that a man has a natural and absolute right
:\11(1 if a. natural
and absolute, then necessarily a. perpetual,
ri~llt - (If property, in the ideas, of which he is the discoverer
ur crvator ; that his right of property, in ideas, is intrinsically
,hl' ~,lIl1e:15, und stands on identically the same grounds wit~ his
right of 1'1'1l}lI.'\'t.rill material things; that no distinction, of prindj,lc': exists !Jl'tWCl'U tho two cases.
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II.

ANSWERED.

The objections that will be urged to the principles of the preceding chapter, are the following.

SEOTION

r.

ObJection First.
It will be said there can be no right of property in ideas, for
the reason that .tn idea. has no corporeal substance.
This is an ancient argument, but it obviously has no intrinsic
weight or soundness; for corporeal substances are not the only
things that have vnlue ; they are not the only tbings- that contribute to the welfare of man; they arc not the only things that
can be possessed by one man, and not by another j they :u e not
the only things that can be imparted by one man to another j nor
are they the only things that are the products of labor. Indeed,
correctly speaking, corporeal substances are never the products,
(that is, the creation8,) of human labor. Human labor cannot
create corporeal substances. It can only change their forms,
qualities, adaptations, and values. These forms, qunlities, adaptations, and values arc all incorporeal things.
Hence, as will be
more fully shown hereafter, nll tho products - that is, all the
creatiolls- of human labor, arc incorporeal.
To deny the ri~ht of property in incorporeal things, is equivalent to denying the right of property in labor itself; ill tho
products of labor j and eYCIl ill those corporeal substances, that
arc acquired by labor i :IS will now bc shown.
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1. To deny the right of property in incorporeal things, is
equivalent to denying the right of property in labor, because
labor itself is incorporeal. It is simply motion j an action merely
of the faculties. It has no corporeal substance. To deny, therefore, that there can be any right of property in incorporeal
things, is denying that a. man can have any right of property in
his labor j and, of course, that he Can ha-re any right to demand
pay for it, when he labors for another. Yet we all know.that
labor is a subject of property. A man's labor is his own. It
also has value. It is the great dependence of the human raee
for subsistence. It is of ten thousand thousand kinds. Each of
these kinds, too, has its well understood market price j as much
so as any corporeal substance whatever•• And each of these
various kinds of labor is·constantly bought and sold as merchandise.
Labor, therefore, being incorporeal, and yet, by universal confession, a. subject of property, the principle of the right of property in .incorporeal things is established.
2. To deny th~ right of property in incorporeal thin~, is
equivalent to denying the right of property in the producu, (that
is, in the creations,) of human Iabor ; for these products, or creations, are all incorporeal. Human labor, as has already·been
said, cannot create corporeal substances. It can only create, and
give to corporeal substances, new forms, qualities, adaptatioD8,
and values. These new forms, qualities, adaptations, and values
are all incorporeal things. For example - The new forms, and
new beauties, which a sculptor, by his labor, creates, and imparts
to a block of marble, are not corporeal aubstances,
They are
mere qualitie8, that have been imparted to a corporeal substance.
They are qualities, that can neither be weighed nor measured,
like corporeal substances. Scales will not weigh them, nor yard
sticks measure them,' as they will weigh and measure corporeal
substances. They can be perceived and estimated only by the
mind j in the same manner that the mind perceives and estimates
an idea. In short, these new forms and new .beauties, which
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human labor has created: and imparted to the marble, are incorporeal, and not corporeal things. Yet they have value j are the
products of labor j arc subjects of property j and arc constantly
bought and sold in the market.
So also it is with all the new forms, qualltles, adaptations, and
values, which labor creates, and imparts to the materials, of
which a house, for example, is composed. These new forms,
qualities, adaptations, and values, nrc all incorporeal. They can
neither be weighed, nor measured, as corporeal substances. Yet
without them, the corporeal substances, out of which the house
is constructed, would have failed to become a house. They,
therefore, hare value. The.r arc also the products of Iabor j are
subjects of property j and arc constantly bought and sold in the
market.
The same principle holds good in regard to all corporcal substances whatsoever, to which labor gives new forms, or qualities,
adapted to satisC,),the wants, gratiCy the cyc, or promote the
happiness of man-e-whether the substances be articles of food,
clothing, utensils for labor, hooks, pictures, or whatever else may
minister to the desires of men. The new forms nnd (lualiti\;8,
given to each and all these corporeal substances, to adapt them
to use, are tliemselre« incorporeal. Yct they have value j are
the- products of labor ; and arc as much subjects of propcrtl' na
are the substances themselves, .And thc destruction or injury of
these forms and qualities, by any.person not the owner, is sa
clearly a crime, as is the theCt·or destructlon of the substances
themselves. In fact, correctly speaking, it is only the incorporeal
forms, qualities, and adaptations of corporeal substances, that can
be destroyed. The substances themselves are incapable of destruction. To destroy or injure the incorporeal forms, qualities,
and adaptations, that have been given to corporeal substances by
labor, destroys or injures the market value of the substan~
themselves j because it destroys or impairs their utility, for the
purposes for which they are desired. How absurd then to say
that incorporeal things are not subjects of property.
I
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The examples already gil"en, of labor, the products, or creations of labor, (by which is now meant those forms, qualities,
adaptations, and values,' imparted by labor to corporeal substances.] would be sufficient to prove that incorporeal things are
subjects of property. But, saying nothing as yet of ideas, there
are still other kinds of incorporeal things, that arc subjects of
property. For example. A man's pecuniary credit, or reputation for pecuniary responsibility, has value i is the product of
labor j and is a subject of property. Various other kinds of
reputation ars also subjects of property. A magistrate's reputation for integrity j a soldier's reputation for courage j II. woman's
reputation for chastity j a physician's reputation for skill j &
preacher's reputation for sincerity, &c., &c., arc all subjects of
property. They have ralue ; and they are the products of labor.
Yet they are not corporeal substances.
Health is incorporeal. Strength "is incorporeal. So also the
senses, or faculties, of sight, hearing, taste, smell, 'and feeling
are incorporeal. A person might lose them all without the loss
of any corporeal substance. Yet they are all valuable possessions, and subjects of property. To impair or destroy them,
through carelessness or design, is an injury to be compensated by
damages, or punished as a crime.
Melody is incorporeal. Yet it has value j is the product of
labor; is a subject of property j and a common article of merchandise.
:Beauty is incorporeal. Yet it is II. subject of property. It is
a property, too, that is Tery highly prised-s-whether it be beauty
of person, or beauty in those animals or inanimate objects, which
are subjects of property. And to impair or destroy such beauty,
is acknowledged by all to be a wrong, to be compensated in damages, - or a crime, to be visited with penalties.
A ride, and the right or priTilege of riding, [lr of being carried,
as, for example, on railroads, in steamboats, and public conveyances of all kinds, arc incorporeal things. They cannot be seen
,by the eye, 1101' touched by the hand. They can only be pcr-
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ceived by the mind. Yet they have value j are subjects of property j and are constautly bought and sold in the market.
The right of going into 3. hotel, or a place of public amusement, is not a corporeal substance. It nevertheless has value,
and is a subject of property, and is constantly bought and sold.
Liberty is incorporeal. Yet it has value j and if it be not
sold, it is because DO corporeal substance is sufficiently valuable
to be received in exchange for it.
Life itself is incorporeal. Yet it is property j and to take it
from its owner is usually reckoned the highest crime that can.be
committed against him.
)Ian,r other kinds of property are incorporeal.
Thus it will be seen that thollaMs are by no means the only
Incorporeal things 111(It
113vevalue, and are subjects of property.
Civilised society could not exist without recognizing incorporeal
things as property.
3: To deny the right of property in incorporeal things, is
equivalent to denying the right of property even in corporeal
things.
What is the foundation of the right of property in corporeal
things ~ It is not that they are the products, or creation8, of
human labor j for, as has already been said, human labor never
produces- that is, it never creates - corporeal substances. But
it is simply this - that human labor has been expended upon
them - that is, in tal:ill!J passeseion of them. The right of
property, therefore, in corporeal tllin9s, has its foundation .okl!!
in human Iabor, fcltir:Tt i8 itself incorporeol:
Now it is clear that
if labor, which is incorporeal, were ~ot itself a subject of property, it could give the laborer no right of property in those corporcal substances, u}lOnwhich he bestows his labor. A right
cannot arise out-of no right. It is absurd, therefore, to say that
a man has no right of property in his labor, for the reason that
labor is incorporeal, and yet to say that that Sll11?elabor, (which
is not his,) can give him a right to a corporeal substance, to
which he confessedly has no other right, than that he baa
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expended labor upon it, If labor itself be not a subject of property, it follows, of necessity, that it can give the laborer no right
of property in any thing else,
The necessary consequence, therefore, of denying the right of
property in incorporeal things, as labor, for example, is to deny
the right of property in corporeal things j because the right to
the latter is only a re8ult, or con8egue7lCe, of a rigllt to the jormcr. If: therefore, we deny the right of property in incorporeal
things, we must deny all rights of property whatsoever.
The idea, therefore, that incorporeal things cannot be subjects
of property: is simply absurd, since it goes necessarily to the
denial of all property j and since also it is itself denied by the
c<?mmonsense, the constant practice, and, above all, by the
universal necessities, of mankind at large. On the other hand,
if we admit a right of property in incorporeal things at all, then
ideas nrc as clearly legitimate subjects of property, as any other
incorporeal things that can be named. They are, in their ue.ture,
necessarily personal possessions j they have value j they are the'
products of labor j they are indispensable to the happiness, wellbeing, and even subsistence of man j they can be possessed by
one man, and not by another j they can be imparted by one man
to another; yet no one can demand them of another. as a. right j
and, as has before been said and shown, they are continually
bought and sold as merchaadise.
The doctrine, however, tliat corporeal substances.only could be
subjects of property, was a. somewhat natural one in the infancy
of thought j when men's theories about property were superficial
and imperfect, partaking more of the character of instinct, than
of reason, and when things visible by the eye,. and tangible by
the hand, would naturally be regarded, by' Unreasoning minds, sa·
of a ,ery_ different character, in respect of ~usccptibility of ownership, from such incorporeal things as ideas, of which few men
had any worth setting a. price upon, The distinction, ',however,
between corporeal and incorporeal things, as subjects of property,
is one entirely groundless in itself, and entirely unworthy of the
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advanced reason of the present day j or even of any modem day j
although modem days have seen the argument urged.Mankind have doubtless never con,i,tently adhered to the
theory that only corporeal things could be subjects of property.
Probably in the darkest barbarism-certainly
since the earliest
history of civilization- incorporeal things, of various kinds,
ha.ve been subjects of purchase and sale. The illiterate have
sold their labor, which is incorporeal j and the learned, powerful,
and artful, as, for example, the law-givers, magistrates, priesta,
physicians, astrologers, and necromancers, have sold their ideaa.
And the nature of men assures us, that there' was never a time
known among them, when the injury or destruction of various
kinds of incorporeal property, as, for example, strength, sight,
health, be.auty,·liberty, and life, was not considered and treated
as a wrong to be avenged,
In modern times, with the advance of civilization, incorporeal
things in a thousand forms, ideas included, hare come to be
among the most common articles of traffic j and contracts,' based
solely upon the ground of property in incorporeal things-as,
for example, contracts to pay lawyers, physicians, preachers,
teachers, editors, &e., for their ideas-are
contlnualiyenforced
by courts of justice, with the same uniformity as are con~
for corporeal things j while at the same time, the very tribuna'ls,
who enforce these contracts-tribunals- composed, too; of men, ,
'rho earn their official salaries only by giting their ideas in 6%c1!angefor them - deny the principle of property in ideas. Such
has been, and stili il?, the inconsistency of men's opinions on this
subject - an inconsistency that strikingly illustrates the jDlIJ1&.turity of reason, t}le low state of legal science, and the imper-:
fection of political and judicial institutions.
One obstacle to the universal acknowledgment of property in
ideas, has been this. Mankind freely give away SO large ..
portiqn of their ideas, and so few of their ideas ro-eof sufficient
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value to bring anything in the market, (except in the market of
common conversation, where men mutually exchange their ideas,)
that persons, who hare not reasoned on the subject, have naturally fallen into the habit of tldnking, that ideas were not subjects
of property; and have consequently been slow to admit that, as
a matter of sound theory or law, men had a strict right of property in any of their ideas. And yet these same doubters have
themselves been, and now are, in the constant practice of buying
ideas, in various ways, of magistrates, lawyers, physicians,
preachers, teachers, editors, &c., and paying their money for
them, without once dreaming that there was any more hardship
or injustice in their being necessitated to do so, than in their
being necessitated to buy their food or clothing.
Another reason, why the absolute right of property in ideas,
has not been.earlier, more consistently, and universally acknowledged, bas been that, in the infancy of civil society, and even
until a comparatively recent date, owing to the general ignorance
of letters, and the want of records for that purpose, there has
been a nearly or quite insuperable difficulty in maintaining tha.t
right in practice, by reason of there being ItO means of proving
olle's property in an idea, after the idea itself had gone out among
men. But that· difficulty -is now removed by the invention of
records, by which a man may have his idea registered, and his
light to it established, before it is disclosed to the public.
But what must settle, absolutely and forever, this question of
the right of property in incorporeal things, is this - tllat the
rig7,t of property itself is an inco''P0reality. The rig7lt of property is a mere incorporeal rig71t of dominion, or control, over a
tMII!!. It is neither tangible by the hand, nor visible by the eye.
It is a mere abstraction, existing only in contemplation of the
mind. Yet this incorporeal ri:;llt of dominion or control over a
thing, is itself a suldeet of propertyof oumereldp j one that
is continually bought and sold in the market, independently of
pOB8euion of the tltin!! to whic71it relatet.
To make this point clear to the unprofessional reader. There
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are two kind» of property, which pertain to every corporeal thing
that is owned. One is the ri[Jllt of property, or ownership, in
the thing owned- that is, the "igltt of dominion or control over
the thing. The other is the p08se8sion of the thing owned.
These two kinds of property are the only kind» of property, that
any man call have in any corporeal thing. Yet these two kinds
of property can exist, and often do exist, separately from each
other. Thus one man may own a. thing-that
is, have the rigllt
of propert!J in a. thing - as a. house, for example- and another
man have the possessionof it. One man has the abstract incorporcal ri:Jltt of dominion, or control, over the house; the other
has, for the time being, the actual dominion- that is, the possession- which.he holds, either with, or without, the consent of
the owner, as the case may be.
Now, anyone can see that this incorporeal rigllt of the true
owner, is itself a 8ubJect of propcrty.
It is a thing that may be
owned, bought, and sold, independently of the other kind of
property, viz, : possession. It often i8 owned, bought, and sold,
independently of possession. For example, a. man often buys,
pa.rs for, and owns, a. house to-day, which he is not to have possession of until next week, next month, or next year. Y~t,
though out of possessionof the house, his incorporeal right of.
property in it, is itself a. legal and bona fide property, of which
he i8 possessed. It is a. property, which he himself may sell, if
he so choose.
This incorporeal rigId of property is the property, that is prin- .
cipnlly regarded by the laws. Possession is comparatively of
little importance.
I~ is comparatively of Iittle- importance, because if a. man own the rigllt of property in a. thing, he can then
claim the possession, solely by virtue of that light, and the law
will !Jh'e it to klm, On the other hand, if a. man have pos8e8sion
of a. thing, ",;thout the ri!Jllt of property in it, the law will
compel him to surrender the possession to the one who owns the
ri!fht of property. Hence, in nearly all controversies, in. law,
about property, the question is, Who has the rigllt of property"
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Not, Who has the possession1 These facts show that the "ght
of property, in any corporeal thing, i. itself a subJect of pr0perty, of oumership; independently of posse8Bion; and is so regarded by the laws. Yet it is but an incorporeality.
This incorporeal right of property is also the propertr, which
is of chief consideration in the minds of men, in all their dealings
with each other. It is what one man buys, and the other sells,
They care little for possession; because they know that the "ght
will, sooner or later, give them the possession. On the other
hand, they know that possession, without the right, will be insecure, and of little value. For these reasons, in all legitimate
traffic, the purchaser is careful to know that he buys the right of
property-that
is, that he buys of one, who really owna the
property - has the abstract incorporeal rigllt to it; and not of
one who merely has the possession of it. This fact, too, shows
that the right of property is itself .a subjeet of property-of
oumersltip- independently of possession of the commodity to
which it relates j and is universally so recognized by mankind,
in their every day dealings. Yet it is but an incorporeality.
To accumulate evidence on this point. That this right of
property is itself a subJect of property, and an incorporeal.ity, is
proved by the fact, that it is transferred fro~ one man to another,
simply by consent - by a mere operation of thel mind - without
any corporeal delivery of the thing, to which the right attaches.
Thus two men, in New York, may exchange their respective
righu of property, in two ships, that .are, at the time, in' the
Pacific ocean. And this incorporeal transfer, of the incorporeal
right of property, in the ships, enables each .purchaser afterwards
to claim the possession, dominion, and control of the ship itself;
tlUl.the has purchased. Here it is clear that the incorporeal
ri!Jltt'Ofproperty, or dominion, is a legal entity, and a .ubject of
l1Toperty,of owners1tip; one, which is transferred, from one man
to another, by an incorporeal act, II. simple operation of the mind,
viz.: the act of consent. Manifestly this incorporeal rig1lt of
property, or dominion, is, of itself, in.dependently of possession
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of the commodity to which it relates, a subject of property, oj
owner.mp.
Again. This incorporeal rl9"'t of property, being, of itself,
a ,,':hject of property, it follows that no man can assert that he
has a riollt of property even in a corporeal thing, without, at the
same time, asserting, that an incorporeality is a subject of property, of ownership.
To conclude. The nollt of prbperty being incorporeal, and
being itself a .uldect of prbperty, it demonstrates that the right
of property may attach to still other incorporeal things j for it
would be plainly absurd to say, that there could be an incorpoTJal
right of property to a corporeal thing, but could be no incorporeal right of property to an incorporeal thing. Clearly an
incorporeal right of property could attach .to an inco7pOreal
thing - a tTdllg of it. own' nature - as easily as to a corporeal
thing, a thing of a different nature from its own. The attachment of this incorporeal right of property, to a corporeal thing,
is not a.phenomenon visible by the eye, nor tangible by the hand.
It is perceptible only by the mind. And the mind can as easily'
perceive the same attachment to an incorporeal thing, as to '"
corporeaZ one.
It will DOW be taken for-granted, that this point is established,
namely, that on principles of natural law, incorporeal things are'
subj~cts of property. If that point be established, it is self..
evident that ideal are naturally subjects or property j that their
incorporeality is no objection whatever to their being oWned 88
pro~.
SECTION

II.

Ob,lection StCO'lllL
The second oT>jection,t~a.t is urged against the right of propcrty in ideas, is, that, admitting, (what cannot with the least,
reason be denied,) that a man is thc sole proprietor of an idea, .

•
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lone
as he retains it in his exclusive possession, he
nevertheo
.
.
less loses all exclusive right of property in it the moment he
comwuuicates the idea to another person, because that other perSOIt tllcreby acquire» a8 complete r088e8~ion of the idea,
the
or/t;inal proprietor.
This is a very shallow objection, since it is founded wholly on
the assumption, that if a man once intrust his property in
another man's keeping, he thereby loses his own right of property ill it j whereas men are constantly intrusting their propetly
in other men's hands, in many different ways, and for many
different purposes, as for inspection, for hire, for sale, for safe
keeping, for the purpose of having labor performed upon it, and
fo~purposes of kindness and accommodation,without their right
0/ property being in the least affected by it. Possession has
nothing to do with a man's rig!tt of property, after that right has
once been acquired. He can then lose his Mgld of propert!l, only
by his own con8ent to part with it.
This impossibility of losing one's rig71t of prOjJert!l, otherwise
than by his own con8ent, is involved in the '1ery nature of the
right of propertJ:, which is a right of dominion-that
is, a right
to have a thing 8ubject to one'8 will. _It is an absurdity, a. contradiction, to say that a. man's right to have a. thing Bubject to hi.
will, can be lost ogainst !ti8 will; or can be separated from him
by any other process than his own will that it shall be separated
from him. Hence a man can never sell, or give away, any thing
that is his, by any other process than an act of his will, namely,
his con8ent to part with his right of propertg in it. Otherwise a
m~n would lose his right of property in a thing, every time he
suffered another to take possession of that thing. He' could not
intrust an article of property in another man's hand for a
moment, for any purpose whatever, without losing his right to it
forever. Yet men' habitually intrust their property in each
other's keeping, with perfect freedom, without their ownership,
or ri[}7ltof property, being in the least impaired thereby.
No assertion could be more utterly absurd, in regard to any
60

aa
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corporeal thing, than that a man loses his right of property in it,
by simply parting with his possession of it; for every day's and
ewry hour's experience, both in business and in law, would give
tbe lie to it. And ;yet the assertion is equally absurd, wben
made in respect to incorporeal things, as when made in respect to
eorporeal things. Thcre is not so much as an infinitesimal difference between the two cases.
The admission,therefore, that a man owns an idea, as property,
while it is in bis exclusive possession, is an admission that he
owns it forever after, in whosesoeverpossession it may 00, until
he has consented to part, 110t merely with his exclusive possession,
hut also with Iris ri[Jllt of properly in it.
The only question, then, 011 this point, is, whether it is to be
presumed, simply from the fact that a man voluntarily parts with
the exclusivep08sc8~ivl& of his idea, that he therefore con8ent8 to
part also with his exclusive rigl,t of properly in it 1 In other.
words, whether it is' to be presumed ~hat a man consent8 to part
with bis exclusive right of property in bis idea, simply from tbe
fact that he makes that idea knoum. to another person '1
To answer this question requires a little analysis of the nature
of the act, on which the presumption, if it exist at all, is
founded.
In the case of a corporeal commodity, tbe act of making it
lmolOn, and tbe act of giying p0ll8e8sion of it, are distinct actsthe first not at all implying the last. But in the case of an idea,
-the act of making it knoum, and the act of giving p088e88ion of it,
are necessarily one and the same act; or at least one necessarily
inrolres the other, Yet, although the act of making an idea.
known, and the act of glving pos8es8ion of it, ;re, in reality, one
and the same act, still the act has two distinct aspects, in which
it may be viewed, T'iz.: first, that of 8imply making the idea.
k1l.()um (as in the case of making known a corporeal commodity) ;
'and, secondly, that of gi,ingpo88t88ion of it. And the question
proposed will be simplified, and more easily and conclusively
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answered, by considering the act in each of these aspects separately.
The first question, then, is, whether it is to be presumed that
a man intenda to part with his exclusive right of property in an
idea, simply because.he makes the idea knoum to another person 1
Obviously there is no more ground, in nature, or in reason, for
presuming that a man intends to part-with his right of property,
in an idea, simply because he describes it, or makes it known, to
another person, than there is for presuming that he intends to
part with his right of property, in any corporeal commodity,
simply because he describes it, or makes it known, to another
person. If a man describe his horse to another person; nobody
presumes therefrom that he intends to part with his right of
property in his horse. And it is the same of e'rery other corporeal commodity. What more reason is there for presumiJ:lg
that" he intends to part with his right of property in an idea,
simply from the fact that he describes 'the idea, or makes it
known, to his neighbor'! Certainly there is none whatever, if
we but regard the act, (~we are now attempting to do,) limply
ai making known the idea, and not as givi1lg pOB8eB8Wn of it.
On any other principle than this, men could not talk about'their
property to their neighbors, without losing their exclusive right
to it.
Nothing, therefore, could, be more entirely farcical, than the
notion, that a man loses his exclusive right of property, in an
idea~simply by making the idea known to other persons-pro~ded, always, that the act of J?aking the idea known, be regarded
BimpTz,1as such, and not aB giving pOB8eB8ion of it.
Let UB now lOOKat the ~t of making known an idea., in ita
other ,aspect, viz.: that of giving p08seBsion of it.
Here the question is, whether it is to·be presumed that ~ man
intendB to part with his right of property in an idea, simply
because he puts the idea into the pOB8eBlSi~nof another person 1
Here, too, there is manifestly no more ground, in nature, or in
reason, for presuming tha.t a man intends to part with his' rignt
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or property, in a valuable idea-that
is, an idea having an important market value - simply because he gives it into the poi,mion or another person, (without receiving any equivalent, or
otherwise indicating any intention to part with his right or property in it,) than there is for presuming that he intends to part
with his right of property, in any corporeal commodity, of 1M
,ame market value'tcith the idea, simply because he gives such
commodityinto the p08session of another person (without receiving any equivalent, or otherwise indicating any intention to part
with hls right or' property in it). It is just as improbable, in
reason, and in nature, that a man 'Wouldgratuitou81!1 part with
his right of property in an idea, that 'Was'worth in the market a
hundred, a. thousand, or a hundred thousand dollars, as it is that
he 'Wouldgratuitously part with his right of property, in a corporeal commodity, of the same market value.
.The legal presumption, therefore, as to 'Whethera man does, or
does not, intend to part with his right of property in ~ idea.,
when he puts that idea.into the possessionof another person, will
depend very much upon the market value of the idea. In short,
the legal presumption wilt"be governed by precisely the same
principles, as in the case of a corporeal commodity.
To illustrate these principles. If one man give to another the,
possessionof. a. corporeal commodity, of so small value as a Jiu~
an apple, or a cup of water, for example, without saying whether
he.also gives the right of property in it,
legal presumption
clearly is that he doe« intend to give the right of pro~.
Such is the legal presumption, because such is clearly the moral
probability, its derived from the general practice of mankind..
But' if a man were to give to another the possession of a 'corporeal
commodity,of ~o large value as a. horse, a house, 9r a farm, without receivlng any equivalent, and without specially making known
that he also gave the right of property in it, the legal presumption clearly would be, that he did not intend to give the right
property. Such would clearly be' the legal presumption, solely
because such would clearly be the moral probability, as derived'

the
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from the general practice of mankind. But where the value or
a corporeal commodity is neither so great, on the one band, nor
so small, on the other, as to furnish any clear rule of probability,
as to whether the owner intended to reserve bis right of property
in it, or not, no absolute legal presumption, as to his intentions,
can be derived 80lely from the fact of his giving possession of the
thing itself; and consequently his intention, as to parting with
his right of property, or not, may need to be proved by other
evidence.
In the case of intellectual property, the legal presumption
would follow the same rules of moral probability, as in the case
of material property - that is, it would follow the rule of probability, where the probability, as derived from the general practice of mankind, was clear. But where the probability was not
clear, the intention of the owner would be a fact to be proved by
circumstances. If, for example, one man gave possession ,to
another of an idea, that either had a merely trivial market value,
or no market value at all, (like the ideas which men usually give
freely to each other in conrersation.) without otherwise indicating
any intention as to parting with his right of property'in it, the
legal presumption, like the moral probability, would be, that he did
intend to part with his exclusive right of property in it. But if,
on the other hand, he gave possession of an idea, that bad a large
market value, without otherwise indicating his intention as to
parting with his right of property in it, the legal presumption,
like the moral probability, would be that he did not intend to
part with his right of property. But where the value of the
idea was neither so small, on the one hand, nor so large, on the
other, as to furnish a clear rule of probability as to the owner's
intentions, the fact of his intention would be open to be proved
by circumstances.
Of course a man could always reserve his right of property,
in ideas of the smallest value, or part with his right of property,
in ideas of the largest value, by specially making known that
such were his intentions.
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Whether, therefore, the act of making knoum an idea, be regarded silllJ.ll!J as makill!J it Imoim, (as in the Case of making
known a corporeal commotlity,) or as also giving posscsskn« of it,
it affords no ground for presuming that the owner intended to
part with his exclusive right of property in it, provided tlie idea
be a valuable olle for the market; because it is naturally as improbable, ,that a man would gratuitously part with his right of
property, in an idea, that would bring him an important sum in
the market, as it is that he would gratuitously part with: his riglit
of property, in a corporeal couimodity, that would bring the same
sum in the
market.
,'

If it tccrc Jlossiblc for the law to regard the act of making an
idea known, simpl!J as mal:illg it knoion, (as in tho case of
making known a corporeal commodity,') and 1l0t also as giving
possession of it, it would clearly be tho duty of the law SO to
regard it, wlumevcr the idea !l'as one that IIad all important value
in the market, And' tl'h!J should the law so regard it? First,
because such would clearly be the intention of the owner of the.
idea, When lie describes his idea. to 11is - neighbor, he no more
ill tends to com'e)' to him any valuable property right in the idea.
itself, beyond a lIIt're l.'lIoldcJgc of it, than he intends to convey
a. valuable property right in a. corporeal commodity, b'l'yond a
mere l:nowledge of it, when he describes such commodity to his
neighbor.
IIis intention, in either case, is simply to convey a.
bare knowledge of the idea, or of the corporeal commodity, and
. nothing more. And his intention should be taken for what it
really is, andfor not/ling else, if t!tat be possible,
A second reason to the same point is this. The,ono, to whom
tho owner communicates an idea, liad no claim to it', He did not
produce it. He pa)·s nothing for it. He bad no claim upon the
owner to furnish it .to Lim. The owner did Lim a Idndncss, by

piving him a simple knowledge of the idea, «ithou: allY other
ri9ltt. These are sufficient reasons why, after the idea is. made
known to him, he should claim no further rights in it, than the
owner intended to convey to him. They are also sufficient rea-
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sons why the law should, if it be possible, give such a construction, and only such a construction, to the aet making known the
idea, as the owner intended.
But since tho act of making an idea known, necessarily involves
the giving possession of it, the law must, perhaps, necessarily
regard it as giving possession of it. If so, the owner, when he
makes an idea known, must take all the consequences that nece8sarily follow from giving possession of it. We have seen what
those consequences are, to wit. Where the idea has a merely
trivial market value, the presumption clearly is, that the owner
intends to part with his exclusive right of property in ~ Where
the idea has a largo market value, the presumption clearly is,
that he docs not intend to part with his exclusive right of 'property in it. But where the market value of the idea is neither
very important, nor really unimportant, no very strong presumption either way can arise from the simple fact of giving possession ; and the owner's intention will be open to be determined by
other circumstances.
But there are very weighty reasons of policy, lIS well lIS of
justice, why the fact, that a man makes .known an idea, or gives
possession of it, should, in no case, where his intentions are at
all doubtful, be construed unfavorably to his retaining his right
of property in it; and why the rule should at least be lIS stringent, in favor of the owner, in the case of ideas, as in the case of
material commodities of the same market value.. These reas.ons
are lIS follows.
First: Because it is manifestly contrary to reason and justice
to presume that a man intends any thing, adverse to his own
rights and his own interests, where no cause is shown for his
doing so. This reason is as strong in the case of an".idea, as in
the case of a material commodity.
Secondly. Because men will be thereby discouraged from
producing valuable ideas; from making them known i from offering them for sale j and from thereby enabling mankind to purchase, and have the benefit of them. The law should as much
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encourage men to produce and make known valuable ideas, and offer
them for sale, lIS it docs to produce and make known valuable material commodities, and offer them for sale. It should therefore 88
much protect a man's right of property in a valuable idea, after
he has produced it, and made it known to the public, and offered
it for sale, as it should his right of property in a valuable
material commodity, after 110 has produced it, and advertised it
to the public.
It would be no more absurd or atrocious, in
policy, or in law, to deprive a man of his right of property in a
valuable material commodity, lIS a penalty for exhibiting or offering that commodity to the public, than it is to deprive a. man of
his right of property in 3. valuable idea, :IS a penalty for bringing
that idea to the knowledge of the public. If men cannot be p~
tccted in bringing their valuable ideas into the market, they will
either not produce them, or will keep them concealed as far 88
possible, and strive to realize some profit by using them as far 88
they can, in private,
In short, thcy will do just :IS men would
do with thcir material commodities, if they were not protected in
making them known to the public - that is, either not produce
them, or keep them concealed, and usc them in private, instead
of offering them for sale to those W110 would purchase and use
them, for their own benefit, and the benefit of the public.
The
law cannot compel men to produce valuable ideas, and disclose
them to the world j it can only induce them to do it. And it
can induce them to do it, only by protecting their right of property in them, or by making some other compensation for them.
Thirdly. The law ought not only to encourage mankind to
trade with each other, but it ought to encourage them to trade
honestly, intelligently, and therefore beneficially j and not knavishly, blindly, or injuriously.
It ought, therefore, to encourage
them to exhibit their commodities, and make known their true
qualities in the fullest manner, to those who propose to become
purchasers.
rf, therefore, a man have an idea to sell, he should
be encouraged to make its true character and value fully known
to-the intended purchaser.
But this he can do only by putting
7
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the idea into the possession of the proposed purchaser. This act,
then, which the interests of the proposed purchaser require, and
which the owner consents to for the satisfaction, safety, aDd
benefit of the proposed purchaser, certainly ought not to be construed agai~t the rights of the owner; any more than the fact,
that the owner of any material commodity gives it into the hands
of a. proposed purchaser, in order that the latter may inspect
it, and judge whether it be for his interest to purchase it, ought
to be construed unfavorably to the rights of the owner.
No law could be more absurd in 'itself, or hardly more fatal to
honesty in trade, or even more destructive to trade itself, tlian a
law, that should forbid the owner of a. commodity to exhibit it,
submit it freely to inspection, or even give it into the pOBBe88ion
of a. proposed purchaser, for -examinationand trial, except under
penalty of thereby forfeiting his right of property in it. Commercial society could not exist a. moment under such a principle.
In fact, neither civil: social, nor commercial society could exist
under it. An~ the principle is just as absurd, fatal, and destructive, when applied to ideas; as it would be if applied to material
commodities.
In the traffic in material commodities, the law encourages honesty, confidence, disclosure, examination, inspection, and intelligence, by protecting the rights of the true owner, even though
he surrender the commodity into the exclusive possession of a
man, who proposes to purchase it. This is more than is ever
necessary in the case of an idea; for there the owner always
retains a.n equal possesslon, with the individual to whom he communicates the idea. How absurd and inconsistent, then, is it to
FAythat the owner of the idea, loses his right of property in it,
by allowing another simply to participate with himself in its
posses8ion, while the owner of a material commodity retains his
right of property, notwithstanding he surrender to another the
excluBive possession.
If the owner of ~ house admit a person into his house, either
on business, or as a friend,' or for inspection as a proposed pur-
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chaser, he thereby as much admits such person to an equal po._
sessiot: with himself of the house, as the owner of an idea, admits
a man to an equal possession of it, when he admits a friend,
neighbor, or proposed purchaser, to a. knowledge of that idea,
And there is as much foundation, in justice, and in reason, for
saying that the owner of the house thereby loses his exclusive
right ~f property in his house, as there is for saying that the
owner of the idea thereby loses his exclusive rig~t of p~opcrty
in his idea.
So also, if the owner of a farm admit a man upon his farm, in
company with himself, for any purpose wllatever, he as much
admits such person to an equal possession of it, for the time bdng,
as the owner of an idea admits a man to an equal possession with
himself, when he admits such person to a knowledge of that idea..
And there is as much foundation, in justice, and in reason, for
saying that the owner of the farm thereby loses his exclusive
right of property in his farm, as there is for saying that the
owner of the idea thereby loses his right of property in his
idea..
It cannot be said that there is any want of nnalogy between
theso cases of the house arid the farm, on the one hand, and of
the idea.on the other, for the reason that, in the cases of the
house and the farm, the joint possession is temjJorary, but that,
in the case of the idea, the joint possession is necessarily perpetual(inasmuch as aman cannot at will be dispossessed, or
dispossesshimself, of an idea, after he has once become possessed
of it). This difference in the cases is wholly immaterial to the
principle, for the reason that, if equal possession were to give
equal right of property, it fL'oitld give it on the first moment of
posle88ion; and the one, who should thus acquire an equal right
of property, would have tlten~efortTt as much right to make hi.
posseltsion perpetual, as would the original owner.
This conclusion is so obvious and inevitable, and would be so
fatal to all rights of property, that where one man thus admits
another upon his premises, the law docs not even consider it 'a
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case of joint possession,for any legal purpose wltatet.er, except to
protect the person admiUed from violence during, and on ac~unt
of, such occupation a8 he has been voluntarily admitted to. But
for allY purp08e8 of property, control, use, oumership, or dominWr&,
agaillst the 10ill of the true owner, it i8 not, in law, a CaBe even
of :joint p08se8sion. And if this be a. sound principle, in the
case of the house, or the farm-as
it unquestionably is-and
one indispensable to the co-existence of social life and the rights
of property - it is an equally sound principle; when applied to
an idea...
On this principle, then, a person admitted, by its owner, to the
knowledge or possession of an idea, without any intention, on the
part of the owner, to part with any right of property in it, is not
entitled even to be considered a. joint possessor of the idee, for

allY legal purpo8e whatever, beyond the intention of the owner,
except for the simple purpose of giving him a lawful protectitm
from violence during, and on account of, 8uch a p088e8sion aB the
oU'ner has voluntarily admitted him to. For any of the purposes
of property, control, use, or dominion, against th, will of ~
true owner, he is no more in the legal possessio» of the idea.,
than, in the cases before supposed, the man admitted by the
owner into a. house, or upon So farm, is in legal possession of such
house or farm.'
In short, the general principle of law is, that where one man
intrusts his property in another man's possession, the latter haa
no right whatever to U8e it, otherwise than aB the owner consent.
that he may U8e it. Not being the owner of it, he can exercise
no kind of dominion over it, except such as the owner has given
him permission to exercise.' If he do use it, without the owner's
permission, and any inconvenience be occasioned to the owner
thereby, or the propcrty come to any harm in consequence, he
becomes legally liable to pay the damages.
Or if he use the
property for purposes of profit, without the owner's permission,
the psofits belong to the owner of tho' property, and not to ~e
one having possession of it.
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These are the general principles of the law or nature in regard
to property intrusted by one man to the keeping of another.
And they are as applicable to incorporeal property - ideas, for
example- as they are to corporeal property.
The only exception to these principles, that is or sufficient
importance to be noticed here, is where the keeping or another's
property is attended with expense, as a horse, for example, which
must be fed. In such a case, if the owner have made uo provision for the support or the horse, the man having possession or
him may usc him enough to pay for his keep. But the principle
or this exception would not :lpplyat all to intellectual propertyan idea, for example- which one man had intrusted to another;
because the keeping of it would be attended with no expense.
The man having it in his possession, therefore, would have no
right to usc it, without the owner's consent.
The conclusion,therefore, is, that when one man communicates
a valuabl~ idea.to another, without any intention of parting with
his exclusive rigllt of property in it"the latter receives a simple
knowledge, or naked possession, or the idea, without any right of
property, usc, control, or dominion whatever, beyond what the
true owner intended he should have.
To conclude the argument on this point. There is one monstroUs inconsistency, or more properly one monstrous aBsurdity,
in the laws, as at present administered, relative to intellectual
properv-. It is this - that unkMwn ideas are legitimate objects
of property and sale j but, that knoum ideas are not.
, Thus the law, as now administered, holds, t~at ·if a. man can
make' a contract, for the sale or his ideas, without fir8t making
them known, or maMing the purchaser to judge of their value, or
of their adaptation to !tis use, they are a sufficient consideration
for the contract, and consequently legitimate objects. or property
and sale; and the contract is binding upon the purchaser; and
the seller, upon the d,!lliveryor the ideas, can compel tll~payment
of the price agreed upon for them. 'But if he first make his
ideas known, so as to enable the proposed purchaser' to see what-
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be is buying, and judge of their value, and their adaptation to
his uses, they are no longer legitimate objects of property or
sale; are an insufficient consideration for a contract; and, the
owner thereby loses his power of making any binding contract for
the sale of them; and loses his exclusive' property in 'them
altogether.
Thus the principle of the law, as now administered, clearly
is, that if a man buy ideas, without a..ny knowledge of them, he is
bound to pay for them. .But if he buy them, after fuU impection, and proof of their value, he is not bound to pa.y for them.
They are then no longer merchandise. In short, the principle
acted upon is, that unknown ideas are objects of property and
sale; but known ideas are not.
To illustrate.
If a man contract ivith the publisher of a
newspaper, to furnish him a.sheet of ideas, daily or weekly, for
a year, for a given sum - the ideas themselves being of COUlll8
unknown at the time of the contract, and their intrinsio value
being necessarily taken on trust - suc7~ideas are legal objects
property and sale, and Do sufficient consideration,for the contract;
and the contract is therefore binding upon the purchaser, even
though the ideas, when they come to be delivered, should prove
not to be worth half the price agreed upon. So, too, 'if a man
contract with So lawyer to furnish him legal ideas; or with a.
preacher to furnish him religious idf-&S;or with So physician to
furnish.him medical ideas - the ideas themselves being lliXnown
at the time of the contract, and their value therefore necessarily
taken on trust - Buch ideas are :L sufficient consideration for a
contract j and consequently legitimate objects..of property and
sale j and must be paid for, on delivery, even though they should
prove to be not half so valuable as the purchaser had anticipated
they would be. But if a man have a mechanical idea. to sell,
and for the satisfaction of the proposed purchaser, exhibit it to
him, and demonstrate its value, and its adaptation to his purposes,
before asking' him to purchase it, the law, as now administered,
1101115 that it is no longer the exclusive property of tho orig~~

or
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owner j no longer an objcct of sale between these parties j but
has already become the joint propcrty of both, without any consideration for it ha\"ing passed between them.
Now, it is plain that this principle is as false in policy, as false
in ethics, and as false in reason, as would be the same principle,
if applied to corporeal commoilitics-making them lawful objects
of property and sale, provided contracts for them be entered into
before the purchaser sees them, or knows what they are j but no
longer objects of property or sale, after those, who wish to purchase and usc them, shall have inspected them, and become satisfied o~ their value, and adaptation to their purposes.
It cannot be said that there is a difference between the two
classes of C3SCS - that in the case of tho lawyer, the preacher,
and the physician, they scll nez their ideas, but the labor of pro<lltc;,,:}them, and (If mal ..bl:J f}U!1I/ lmoum, or deliv''Ting them;
whereas in the case of the inventor, he seeks to sell, not the labor
of producing, or making known, or dclivcrlng his idea, (for that
labor has already been performed on his own rcspon~ibi1ity,) but
die idea iucif. This cannot consistently be said, because it i
- really the idea only that is paid for, or for which pay is claimed
in either case: The Iabor, neither of producing, nor of makin!
known, or delivering ideas, has uuy intrinsic value, independently
of its products - that is, independently of the ideas produced,
made known, or delivered, by it. We pay for labor, whether
intellectual or physical, only for the sake of its products. We
do indeed call it paying for labor, instead of paying for its products. And, in one sense, we do pay for the Labor, rather than
for its products] because we pay for the labor, taking our risk
whether its products will be of any value. .Yet, in reality, it is
only the product« of the labor, that we have in view, when we
buy the labor. Xo one buys labor fOT its own sake; nor for ~y
other reason than that he .may thereby become the owner of its
products. Dy buying the labor, one makes himself the ~wner of
its products; and- this is the whole object of buying the labor
itself. The difference, ~h~rerore,between buying labor, and buy-
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ing the products of labor, is a difference of form merely, and not
of substance. The products of labor are all that make labor of
any value, and all that are really had in view when the labor is
purchased.
This difference in the two cases- that is, between selling ideas
themselves, and selling the labor of producing, and making
known, or delivering, ideas - is immaterial for still another
reason, viz.: that it would be absurd to say t11at the intellectual
labor of producing ideas, or the physical labor .of speaking,
.printing, or otherwise delivering them, was a legitimate object of
property or sale, unless the ideas themselves, thus produced and
delivered, were also legitimate objects of property and sale. To
say this would be as absurd as to say that the labor of producing
or delivering corporeal commodities, was a proper object of property and sale j but that those commodities themselves were not
proper objects of property or sale.
To be consistent, therefore, the law should' either hold, tha.t
the labor of producing, and making known, or delivering, ideas;
is not an object of property and sale; or else it should hold that
the ideas themselves are objects of property and sale.
The object of buying known ideas, and of buying the labor
that produces, and makes known, or delivers ~n1cnown ideas, is
the same, viz.: to get ideasfor use. And to say that an idea is
not as legitimate an object 'of property and sale, as is the la.bor
of producing or delivering it, is just as' absurd as it would be to
say that wheat is not itself a legitimate object of property or
sale, but that the labor of producing and delivering wheat u a
legitimate object of property and sale.
All intellectual labor, therefore, that is employed in producing
ideas, and all physical labor, (including manuscript writing, and
printing, as well as speaking,) that is employed in making known
ideas, should be held to be no subjects of property or sale, arid
no sufficient considerations for a contract i or' else all the ideas
produced by intellectual labor, or delivered or made known by
physical labor, should also be held to be legitimate subjccta of
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property and sale, and sufficient considerations for contracts.
And if they arc legitimate subjects of property and sale, and
sufficient considerations for contracts, lip/ore they arc made known
to a proposed purchaser, and before be can sec what they are, or
judge of their value, or of their adaptation to his usc, it is
absurd and inconsistent to 53.ythat they arc not at least equally
legitimate subjects of property and sale, and quite as valid considerations for contracts, after they have been made known to a
proposed purchaser, and he has examined them, seen what they
are, and ascertained their value, and their adaptation to his use.
The argument of pos8cssion is of no force against this view of
the case, because, as we have seen, the possession given, is simply
the knowledge, or naked possession, of the idea, without any
rigltt of usc, property, contract, or dominion, beyond what the
true owner intended to con,ey, when he made the idea known.

SECTION

Oldection

III.

TlliTd.

A third objection, that has been urged against n. right of propeity in ideas, any longer than they remain in the exclusive p0ssession of the originator, is, that ideas are of the nature of wild
animals, which, being once let loose, fly beyond the control of
man j .thus interposing an obstacle, in a law of their own ~ature,
to the maintenance of any dominion over them, after ~ey have
once been liberated.
This objection is utterly fanciful and unfounded. The resemblance between n. flying thought, and· a flying bird, ma.y be sufficiently striking for purposes of poetry and metaphor, but baa
none of the elements of a legal analogy. A thought never flies.
It goes only as it is carried by man, It never escapes beyond
the power of men j but is always wholly under their control j
having no existence, nor habitation, except in their minds.
8

The Online Library of Liberty <oll.libertyfund.org>

Page 280

58

THE LAW OF L'\TELLECTUAL PROPERTY.

Renouard, in his argument against the right of property h
ideas, asks, "Who can doubt that thought, b!l ita own eBBenCt,
escapes exclusive appropriation 1"* I answer the question by
asking, Who can pretend, for an instant, that thought does, II by
its OWIL e8sence," or b!l all!llaw (If its own nature, escape exclusive appropriation 1 :K~thing is, by its own essence and nature,
more perfectly susceptible of exclusive appropriation, than eo
thought. It originates in the mind of a. single individual. It
can leave his mind only in obedience to his will. It dies with
him, if he so elect. .And, as matter of fact, doubtless ninety-nine
out of every hundred of every man's thoughts do really die with
him, without having ever been in the possession of any other
than his single mind.
When a thought does go beyond the mind of its original possessor, it goes only to such minds as he wills to have it go to•
•
And it can then lea..e their minds only in obedience to their
wills j and can go only to such minds as they choose to deposit it

with.

never,

A thought, then,
II by its own essence," or by a'lly law
of its oU"n nature, goes out of the exclusive possession of the
mind that originated it. It never " escapee" from the custody,
either of its :first owner, or of any subsequent owner or possessor.
If it be regarded as a living creature, it is no wild animal j but
one thoroughly domesticated j neither capable of going, by its
own powers, nor ever seeking to go, beyond the limits assigned.
for its habitation.
Is not a thought, then, "by its own essence" and nature, eo
subject of "exclusive appropriation 1" Nothing ·is more selfevident than that it is. Neither wood nor atone-is more susceptible of "exclusive appropriation," than a. thought. And if it
be susceptible of exclusive appropriation, it is a. legitimate subject
of property.
'It There is a translation of Renouard'. Argument in tbe American Jurist, No.
43, (Oct. 1839,) p.39.
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This conclusion is not impaired at all by tho fact, that, if the
owner of an idea do but once give it into the possessionof another
person, it is then liable and likely, 110((0 go of itself, but to be
carried, to millions of minds. The owner understands all this
when he makes his thought known j and in many, perhaps most,
cases desires and intends it-knowing
that no right of property
or use will go with the idea j but that the more extensive the
knowledge or possession of jt, the more numerous will be those,
who will come to him to buy the idea itself, or the right of
using it.
nut perhaps it will be said that an idea, once disclosed, though
in confidence, to a single individual, may be given by him,
against the u·m of the true owner, into the possession of mankind
at large. This is true, but it can only be done wron!1fully; and
then no right of property or usc goes with the idea, unless in thE
case of what the law calls an innocent purchaser for value. AnG
the "Tong-doer is responsible for the wrong, if any injury accrue
to the owner in consequence of it. The principle is precisely the
same as in the case of a corporeal commodity, intrusted by its
owner to the keeping of another. If the person thus intrusted,
pro\'c false to his trust, and deliver the commodityover to a. third
person, against the will of the owner, no right of property goes
with it, (unless to an innocent purchaser for value,) ar.t} the
wrong-doer is responsible for his wrong, if the owner of the commodity sustain any loss in consequence. And this principle is
just as sound, when applied to au idea, as when applied -to 8.
poreal commodity.

cor-

SECTION

IV.

ObJection Fourth.
It is said that ideas have no ear-marks, by which theh- ownership may be known. And hence it lias been inferred that' ideas
cannot be subjects of ownership i though it would doubtJr.:~

The Online Library of Liberty <oll.libertyfund.org>

Page 282

60

THE LAW OF INTELLECTUAL PROPERTY.

puzzle anyone to show any connexion between the premises and
the conclusion.
This objection is as frivolous as the others j for neither has
corporeal property usually, if ever, any ear-marks by which the
world at large can know toho is the owner. Neverthelcss,'when
mankind see corporeal wealth, as a horse, a ,
house, or a farm, for
example, which bears evidence of human labor, and which has
too much market value to justify the idea that the owner wouldvoluntarily abandon it, they infer that it hae an owner, though
he may be at the time unknown to them. So it should be with an
idea. When a man has communicated to him an i4ea, or a. device, that he never knew before,- as that of a steam engine, for
example - or any other that has such market value, that he cannot reasonably suppose the owner would gratuitously part with his
right of property in it, he ought, as a rational man, to infer that
it has an owner, though. it have no proprietary mark, by which its
owner can be known to a stranger. On the other hand, if the
idea be one that has so little market value, that the author would
not be likely to make it an article of merchandise, or to set any
value upon it as an exclusive property, he may reasonably infer
that it is free to anyone who chooses to use it.
If it be said that an idea has no mark, by which .itlLown pr0ducer or proprietor can know it, the objection is unfOUu(ledj since
a man doe. know his own ideas, as well as he knows either the
faces of his children, the animals he has reared, or the house he
has built. In this respect ideas have the advantage over very
many kinds of corporeal commodities. For example, -a. man
cannot distinguish his own piece of coin, from the hUndreds of
thousands of others stamped in the same mould. Neither can a.
man often, if ever, identify his own wheat, oats, or other grain,
by a simple inspection of 'the grain itself. He can identify it
only by circumstances. And it is the same with a very great
variety of corporeal commo«U.ties.
_
If it_be said that, for want of ear-marks, the producer 'of an
idea .eannot establish his authorship of it, to the .atiifactirm of

.
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the legal tribunals, the answer is, that, notwithstanding the want
of ear-marks, that very thing is now done every day j partly by
means of records, where men sometimes register their ideas, and
thus make the evidence, before making the ideas known to the
world j and partly by a great variety of other evidence, which
such cases generally admit o£
If, however, either from the nature of ideas, or any other
cause, a man fail to identify an idea as his, to the satisfaction of
the tribunal that tries the question, he must lose his right of
property in it j the same as men must do, when they lack evidence to establish their right to corporeal commodities, which are
really theirs. But because a man may sometimes, for want of
evidence, fail to identify an idea as his, when it really is his, ~t
is no reason why he should not hold his property in. all those
ideas, which he can prove, .to the satisfaction of the legal tribunals, to be his. In short, the same rules, on this point, are
applicable to ideas, that are applicable to corporeal commodities.

BE'OTION

V.

ObJection FiflA.
A fifth objection, that is urged to a man's having' a right of
property in his Inventions, is, that: the course of events, and the
general progress of knowledge, science, and art, suggest, point
to, contribute to, and aid the production of, certain inventions;
and that it would therefore be wrong to give to a man an exelusive and perpetual property, in a device, or !dea, which is not the
unaided production of his own wwers j but which so many circumstances, external to himself, have contributed and aided to
bring forth.
This objection is as short-sighted as the others. If sound, it
would apply as strongly against the right of property in material,
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as in intellectual wealth. But has a man no right of property in
the gold he finds and gathers in California, because the course of
events pointed him thither? and the general progress of knowledge, science, and art supplied railroads and steamboats to earry
him there? and tools to work with after he arrived 1 ,.As well
might this bo said, as to say that a man should have no property
" in his idea, because the course of events, and the progress of
knowledge, pointed him to it, and enabled him to reach it.
The course of events, and the general progress of knowledge,
science, and art, as used in this objection, have no other meaning
than this-They mean simply all the various kinds of knowledge
that have come down to us from the past- (including in the
pallt, not merely the ancient time, but all past time up to the
present moment).
The sum of this argument, therefore, is, that authors and inventors have the "benefitof all the knowledge that has come downto us, to aid them in producing their own writings and discoveries j and therefore they should have no right of property in
their writings and discoveries,
If this objection be sound, against the rights of au!l!Qrs and
inventors to then: iniellectuai productions, then it will..£'ollowthat
other men have no right of property in any of those. corporeal
,things, which the knowledge, that has come down 'to us, has
enabled them to produce, or acquire. The argument "is clearly
as applicable to this case as the other.
It is no doubt true, that the course of events, and the general
progress of knowledge, science, and art, do suggest, point to,
contribute to, and aid the productions of, many, possibly all, inventions. . nut it is equally true that the course of events, and
the general progress of knowledge, science, and art, suggest, point
to, contribute to, and aid the production and acquisition of, all
kinds of corporeal property. But that is no reason why corporeal things should not be the property of those, who have produccd or acquired them. Yet the argument is equally strong
against the ritiht of property in corporeal things, as in intellectual
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productions, If, because authors and inventors, in producing
their writings and discoveries, had the advantage of the course of
events, and the general progress of knowledge, in their favor,
they arc to be denied the right of property in the fruits of their
Iabors, then e,ery other man, who has the course of events, and
the progress of knowledge, science,, and art in his favor, (and
what man has not~) should, on the same principle, be denied all
ownership of the fruits of his labor-whether
those fruits be
the agricultural wealth he has produced, by the aid of the ploughs,
and hoes, and chains, and harrows, and shovels, which had been
invented, and the agricultural knowledge which had been acquired, before his time j or whether they be the houses or ships
he lias built, through the aid of the axes, and saws, and planes,
and hammers, which had been devised, and the mechanical knowledge and skill that had been acquired, before he was born.
.But has the farmer no right of property in his crops, because
in producing them, he availed himself of all the agricultural
implements, and agricultural knowledge, which other men had
devised, and left for his use 1 Has DJ man no right of property in
his house, or his ship, because, in building it, he availed- himself
of all the axes, and wheels, and saws, and planing machines,
which other men had invented 1 lIave the manufacturers of
cloths no right of property in their fabrics, because, in the manufacture of them, they use all the looms, and spindles, and other
machinery, which were invented and furnished to their hands by
others 1 Has the printer no right of property in his books or
newspapers, because, in producing them, he had the Didof the
arts of paper making, the inventions of letters, of types, and of
printing presses 1 Or because the public demand for books and
papers, the courso of events, and tho progress of knowledge,
suggested, pointed to, and enabled him to command capital for,
-the production of such articles as he manufactures I
The course of events and the progre~s of knowledge, science,
and art- in other words, all tho various kinds of knowledge that
have come down to us - arc mere tools, which-the past has put
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into the hands of the present, for doing the 'Workthat is now to
be done. These tools, so far as they are now 'common propertYI
are free to all j and each one avails himself of such 88 he finds
best adapted to the 'Workhe has in hand j whether that work be
the growing of agricultural products, the building of houses or
ships, the manufacture of clothing, the printing of books, or the
invention of steam engines, or electric telegraphs. And no one,
of the present day, can be justly denied his right of property in
the fruits of his labor, because, in producing them, he used any
or all these tools which the past has supplied for the benefit of
those who are now alive. The dead have no right of property in
either the intellectual or material things they have left to the
living; yet they only could have the right to object to the use or
"hat once was theirs, The living all stand on the same level,
in regard to their right to use these now common tools, for the
production of 'Wealth. And their individual rights, to the products
of their labor, are not at all effected by their use of these tools.

SECTION

VI.

Objection Sizt4.
A sixth objection is, that sinee II the course of events, and ~e
general progress of knowledge, science, and art, suggest, point
to, contribute to, and aid the production. of, certain inventions,"
as mentioned in the preceding section, it is to be presumed that, if
a particular invention 'Werenot produced by one Ifiind, it soon
would be by another j and that, because one man happens to be
the first inventor, is no reason why he should have an exclusive
and perpetual property in a device, or idea, which 'Would have
been brought forth, before a very long time, by some other mind;
if it had not been done by him.
Admitting, for the sake of the argument, that n 'Wouldhave
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produced a certain idea, if A had not done it before him, the
objection is of no more weight, in the case of intellectual propcrty, than in the case of material property. If A had not taken
possession of a certain tract of wild land, and converted it into a.
farm, some one would have come after him, and done it. But
that is no reason why the farm docs not now belong to A.
If A had not produced certain commodities for the marketagricultural commodities, for example - the market would have
been supplied by some one else. But that plainly is no reason
why the commoditiesproduced by the labor of A, should not be
held to be his property.
If a man is to be denied any right of property in the fruits of
his labor, mercHybecause it is presumed that, if he had not performed tho labor, some other person would, no man would be
entitled to property in the fruits of his labor j for in few cases,
if any, could he prove that no other person would ever have performed the labor, if he had left it undone.
The same principle, that applies to material things, in this
respect, applies to ideas.
The principle goes to the destruction of all rights of property
in the fruits of man's labor, because if A, as first producer, is to
be deprived of the fruits of his labor, :inerelyfor the reason that
:B would have produced the same things, if A had not, then B
certainly, as second producer, ought to have no property in them,
for the reason that, if he had not produced them, C would have
done so. Admitting that B- would h....
ve produced the same things
that A has done, he could have no better right to them than A
now has. So that the principle goes to the destruction of all
rights or"property in nearly or quite all material, as well
intellectual, things.
But is it at all true, or at all to be presumed, that jf A had not
produced a certain invention, B would have done it '1 It may, in
a few cases, seem highly probable, though it cannot in the nature
of things be certain, that particular inventions would have been
made, within a. short period, if they had not been made at the
~

as
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times they were. Nevertheless, these things are, in general,
matters resting wholly in vague conjecture, and not at all on
proof. It may be reasonably certain that, under favorable conditions, mankind at large will progress in the arts and sciences j
that many new and 'Valuableinventions will be made b!l 8o;nebod1/.
But what those inventions will be, cannot be known beforehand.
It surely is not easy, even if it be possible, to determine that any
given invention would have been produced in a hundred, or a.
thousand years, if it had not been produced by 'the particular
individual, who actually produced it. Hundreds and thousands
of years have rolled away without its being produced j and how
can it be known, or even confidently asserted, that hundreds and
thousands more might not have rolled away, without its being
produced, had it not been for the existence of the single mind
that actually brought it into existence '1 Who can. suppose that
the poems of Homer, Shakespeare, and Milton, or the orations of
Demosthenes, Cicero, and Burke, would ever have seen.the light,
had not Homer, Shakespeare, Milton, Demosthenes, Cicero and
Burke themselves existed '1 Certainly no one can imagine such
things to have been within the range of any rational probability.
Each mind produces its own 'Workj and 'Who can say that any
other mind would have produced the same work "th~t one mind
has produced, if the latter had not preoccupied the. field '1
The same theory no doubt holds good to a considerable extent,
(who can say it does not hold good to all extent '1) in all other
fields of intellectual labor, as well as in poetry 'and eloquence '1
.Perhaps it will be said that some devices are so simple, and lie so
on the surface of thiIigs, that they mllst soon have been discovered by somebody, if the actual discoverer had never existed,
But simple ideas, that seemed to have lain on the surface of
things, almost within the sight of everyone, have been passed by
unseen for ages. Who can say that they would not have continued to be passed by for ages more, but for the fortunate, ingenious, or keen-sighted discoverers, who actually first laid their
eyes directly upon them '1 It certainly seems to be the gt1lrral
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order of nature, in regard to intellectual productions, that each
individual of the human race has his peculiar work all~tted to
him j not that one is created to do what another has left undone...
Who can say, or believe, that if Alexander, and Ceasar, and
Napoleon had not played the parts they did in human affairs,
there was another Alexander, another Oeesar,another Napoleon,
standing ready to step into their places, and do their work 'I
Who can believe that the works of Raphael and Angelo could
have been performed by other hands than theirs 'I Who can
affirm that anyone but Franklin would ever have drawn the
lightlliIJgs from the clouds 'I Yet who can say that what is true
of Alexander, and Cresar, and Napoleon, and Raphael, and Angelo, and Franklin, is not equally true of Arkwright, and Watt,
and Fulton, and Morse 'I Surely no one.
It is no doubt both easy and truthful to say, that certain events
point the way to, and prepare the way for, certain other events
-to discoveries, as to all other things. But it is also no doubt
, equally true that the course of events,.and the progress of knowledge liare, through all time, pointed the way to, and prepared
the way for, countless thousands of other inventions that haj8
nerer been made i inventions, that have not been made, 8imply
because the right man was not there to make them ; or he had not
the proper facilitie8, or the nece8BaT!Iinducements, to make them.
If ten thousand times as many discoveries had been made, 88
have been actually made, we should have said, with equal reason,
ana with equal truth, that the course of events, and the progress
of knowledge, had pointed the way to them, and prepared the
'fay for them, as we now say that the course of events, and the
progress of knowledge, pointed the ""ay10, and prepared the way
for, the discoveries already made i and that, if they had not been
made at the time they were, they would no doubt soon have been
,. Thcre arc doubtless exceptions to this role, (or t\\ 0 men have been known to
Invent the same thing, 'iilhout nny nill from eneh other. Bnt such CasCl are

"cl)' rare..
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made by others I What, then, is the value of any such objection
as this, to the rights of authors and inventors 1
But even if a second man would have made a. certain invention, if the first had not - what of it 1 May not the invention
as well be the property of the first man, as of the second 1
The first man ha'\"ingdone the work, the second man has no
need to do it j but is left free to perform some other labor, of
which he will enjoy the fruits, in the same way that the first enjoys the fruits of his labor. Where, then, is the injustice 1

SECTION

Objection

VII.
fj't'Ve"f)".

It is said that two men sometimes make the same invention;
and that it would therefore be wrong to give the whole invention
to one.
.The answer to this objection is, that the fact that two men
produce the same invention, is a. very good reason why the invention should belong to both j but it is no reason at ~)l why both
should be deprived of it.
'
If two men produce the same invention, each has an equal
right to it j because each has an equal right· to the fruits of his
labor. Neither can deny the right of the other, without denying
also his own. The consequence is, that they must either use and
sell the invention in competition with each other, or unite their
rights, and share the invention between them. Tllese are the
only alternatives, which their relations to each other admit of.
And it is for the parties themselves, and not for the government,
to determine 'which of these alternatives they will elect. Each
holds the whole invention by the same title-that
of having
produced it"hy his labor. Neither can say that the title of the
other is defective, or in any '"ay imperfect, Neither party has
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any right, therefore, to object to .the other's using or selling the
invention at discretion.
And each, therefore, can lawfully and
freely use and sell the invention, (and give a good title to the
purchaser.) without any liability to answer to the other as an
infringer.
In short, the parties stand in the relation of competitors to each other j each having an equal and perfect right to use
and sell -the invention, in competition with, and in defiance of,
the other. But as such competition would probably not be' 80
profitable to either of the parties, as a union of their competing
rights, such a union would doubtless generally be agreed upon by
the parties themselves, without any interference from tho government.

SECTION

VIII.

Objection EiOllth.
It may be urged that, however just may be the principle of the
right of property in ideas, still the difficulty of determining who
is the true author of an invention, or idea, after that invention
or, idea. has become extensively known to mankind, interposes a
practical obstacle to the maintenance of any individual right of
property in any thing so subtle, intangible, and widely diffused,
as such an invention, or idea,
This was unquestionably a very weighty and serious objection,
in ruder times, when letters were unknown to the mass of the
people, and when a thought was carried from mind to mind, unaccompanied b'y lmy reliable proof of the first originator.
Tho
'facilities and inducements thus afforded to fraudulent claims in
opposition to those of the true owner, and the difficulty of comLatting such frauds, by the production of authentic and. satisfactory proofs, mllst h:l\'C made it nearly or quite Impossible to
maintain, in practice, the principle that a. man was the owner of
the thoughts he had produced, after he lnnl once <1in1l;;ctl them
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to the world. And this, doubtless, is the great reason, perhaps
the only reason, why the right of property in ideas was not established, in whole, or in part, thousands of years ago.
But this obstacle is now removed by the invention of records,
whereby a man can have his discovery registered, before he makes
it public, and thus establish his proprietorship, and make it
known, both to the people, and the judicial tribunals.

SEOTION

IX.

Objection NinJA.
It is generally, if not universally, conceded that an inventor
has a good moral claim for compensation for his invention j that
he ought to be auitalJly, and even liberally, paid, for his labor.
At the same time, many, who make this concession, will say that
to allow him an exclusive and perpetual property in his invention,
would be transcending all reason in the way of compensation.
This view of the case, it will be seen, denies to the inventor
all exclusive rig71t of property in his invention.
It asserts that
the invention really belongs to the public, and not" to himself.
And it on1y advocates the morality and equity of allowing him
such compensation for his time and labor as is reaaonable., And
it maintalus" that such compensation should be determined, in
some measure at least, by the compensation which other men than
Inventors obtain for their time and labor. And this is the view
on which patent laws generally are founded.
The objection to this theory is, that it strikes at all rights of
property whatsoever, by denying a man's right to the products of
his labor. It asserts that government has the rigltt, at ita own
discretion, to take from any man the fruits of his labor, giving
him in return such compensation only, for his Iabor, as the govcrnment deems reasonable.
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H this principle be a sound one, it should be carried out
towards all other persons, as well as inventors. A man, who bas
converted wild land into a productive farm, should be allowed to
enjoy that farm only until the government thinks he is rca80naUy
paid for his labor. Then it should be taken from him, There is
no reason why the greatest benefactors of mankind should be
made the victims of an: arbitrary discretion, destructive of their
natural rights to the fruits of their labor, when the rule is applied
to no one else. Other men, who have never added one thousandth
part so much to the general stock of wealth, are allowed to amass
large fortunes, without the liability of having it all taken from
them, except so much as $e ~overnment may chance to think
will be a reasonable compensation for the labor expended in acquiring it. What right has government to make any such distinction as that 'I
But what i8 It reasonable eompensation" for a man's labor 'I
It is what the labor is really worth, is it not 'I Most certainly it
is. And ,,-hat is any and all labor worth 1 It i8 worth jU8t
what it produces, and no more. This is the precise value of all
labor. Labor that produces nothing, is -worth nothing. Labor
th~t produces much, is worth much, The labor, which it costs lit
man to pick .up a pebble, is juSt worth a pebble, and no more.
The labor, which it costs a man to pick up a diamond, is worth
the diamond, by the same rule that the other labot was worth the
pebble; and only a pebble. Each kind of labor is ~orth the
thing it produces, becau8e it PTpduce8 that tlting. There is no
other way of determining the value of labor, There is no arbitrary standard of the value of labor i although 'when labor itself
is sold in the market, (instead of the products of labor,) an arbitrary price is fixed upon it, either because the necessities of thelaborer compel him to sell his labor at I\n arbitrary price, or
because it is not known beforehand how much his labor will be
worth, In such case, the purchaser of the labor takes his risk
whether the labor will prove to be worth more or less than the
price he pays for it. If it produce mote than he pays for it, he
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makes a. profit. If it produce less, he makes a. loss. But this
price that he p:1Js has nothin;; to do in fixing tho real value of
the labor. The exact value of the labor cannot be known until
its products are known.
Then the true value of the labor is
determined and measured by tllo value of its products.
Labor has no value of itself. If it produced nothing, it would
be worth nothing.
Of necessity, therefore, eyer,r separate act of
labor is worth precisely what it produces - be it little or much.
A man, therefore, does not receive the full value of his labor,
unless he receive the whole of its products. '
Thosc, who talk about the justice of the govornmcnt's allowing
an inventor reasonable eompeueatlon. for his labor, talk as if the
government had cmployed the inventor to labor for it for wagesthe govcnuncnt taking the risk whether he invented any thing of
value, o~'not. I~ such a case, tho govcmmcnt would be entitled
to the invention, on paying t110inventor his stipulated, or reasonable; wages. But the government docs not clllj.loy an inventor
to inventa steamboat, or a telegraph.
lIe invents it while laboring on his own account.
If he succeed, therefore, the whole
fruits of his labor are rightfully his j if he fail, lie bears the loss.
lIe never calls upon the government to l)ay him for his labor that

:rst

was utuuccessful ; and the govcjnmcnt ,11ever
!ll~dcl'took to
l)ay for the labor of the hundreds and thousands of unfortunate
men, who attempted inventions, and failed, 'With what, force,
then: Can it claim to seize the fruits of their sllcccsif,;,l
labor,
leaving them only what it pleases to call a reasonable cOIlIj)enBatlon, or reasonable wfl[Jes, for their Iabor l If the government
were to do thus towards other men generally than inventors,
there would TiCn. revolution instantly.
Such a government would
l.e universally re;;arueel as the most audacious aud monstrous of
tyrannies.
If a ruun, while laboring .for himself, nnd at his own risk, have
pw)cInc(:llllIl(clt wealth, with ttut.. labor, it is Id« !JOO{Zfortune, or
the I c-ult of his gor)d jnc1gment, awl superior powers. No one
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but himself has any claim upon the products of his labor j and
it is the sheerest robbery to take them from him without his
consent.

SECTION

X.

Objection Tenth.
Another theory, advocated by some persons, is, that abstractly,
and on principles of natural justice, men have the same right of
property in their ideas, that they have in any other products of
their labor j but that. this property requires peculiar and extra
ordinary protection j and that the present laws on the subject are
in the nature of a compromise between the government and the
inventor j the government giving extraordinary protection for a.
time, and the inventor, in consideration of that protection, giving
up his property at the end of that time.
There is plainly no foundation for this theory. In the first
place, the government, instead of giving extraordinary protection,
'does not give even ordinary protection, to intellectual property,
during the time for which it pretends to protect it. The only
protection, that can be claimed to be extraordinary, is the benefit
of records. But this certainly is not. extraordinary, for it is
enjoyed in common with landed property universally. Besides,
the expenses of these records arc paid, not by the govemment,
but by those who arc to derive a benefit from them. They are
therefore no boon, no privilege, no token of extraordinary favor,
on the part of tho government.
But even if intellectual property were 3)]0\\"el1extraordinary
protection, that would be no excuse for taking from the owners
the property itself, at the end of a limited period. )fcrehanrlise.
in cities is allowed an extraordinary protection, in the shape of a
night police. But no one ever conceivedthat that was uny reason
why the owners should not have 3. perpetual property in that
10
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kind of WC!llth. Merchandise on the ocean also enjoys an e~
ordinary protection, in the shape of a navy to guard it against
pirates and other enemies. But no one ever deemed that to be
any reason for making such property free plunder, after the
owners had enjoyed it for fourteen years. Yet there would be as
much reason and justice in outlawing such proptMy, after a
specified time, as there are in outlawing intellectual property.
Various kinds of property, such as cotton and woollen manufactures, coal, iron, sugar, hemp, wool, breadstuffs, &c., &c.,
hare, at different times, enjoyed not only ail the ordinary protection against wrong-doers, but also an extraordinary protection
against competition, by means of tariffs on imported commodities
of like nature j whereby their prices were 'raised ten, -twenty,
thirty, and fifty per Cent. above what would otherwise ha.ve been.
the regular market rates. The government has thus made it
necessary that these advanced prices should be paid, by the people
at large, to the holders of these kinds of property .. Yet nobody
ever proposed that, as a consideration for this extraordinary and
unequal protection, 'the property itself, or 0. dollar of the capital
invested in the production of it, should ever be confiscated to
the government or people, at the end of fourteen years, or any
other specified time. American merchant ships, in addition to
being protected by an armed navy against pkates and other
enemies, have been protected against the competition of foreign
vessels, by laws designed to give them the monopoly 9f the coasting trade, and some other branches of navigation. Yet no one
eyer proposed that, as an offsetfor this extraordinary protection,
all these ships should become public property at tJic end of fourteen years. Combustible property of all' kinds is allowed au
extraordinary protection, in the shape of firc companies maintained at the public expense. Yet no one ever suggested that as
a consideration for this extraordinary protection, thc property
should be forfeited at a time fixed by law. All the property,
that floats on the ocean, is allowed an oxtruordinary protection
against shipwreck, in the shape of lighthouses and buoys, cstab-
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lishcd and maintained at the public expense, also of coast "Surveys
and charts made at the public charge. But no one ever claimed
that these were any reasons why the property itself should ever
be forfeited by its owners. Yet intellectual property, which'
never enjoyed, for a moment, the slightest extraordinary protection whatsoever, i8 confiscated to the public, after being enjoyed
for only a brief period by its honest owners and producers.
But, in the second place, intellectual property is not allowed
even ordinary protection, during the time for which the government pretends to protect it. It is not allowed, like other property, the protection of criminal laws, under which the government not only pays the expense of prosecutions, but punishes
violators by imprisonment. AU property, except intellectual, is
allowed the benefit of these criminal laws. But intellectual
property is permitted the protection only of civil suits, in which
the parties pay their own expenses, and in which, if judgment be
obtained, 'it must often be against irresponsible men, who can
make no satisfaction for their wrongs. In this case, the injured
party has expended his money, without either obtaining redress
against the individual "Tong-doer, or procuring the Infliction of
any punishment to operate as a warning to others.
Intcll~ctual property neither enjoys, nor requires, extraordinary protection. It asks simply to ,~ placed on the same footing
with other property, and to be allowed the benefit of any and all
those ordinary contrivances for the protection of property, which
are adapted to its needs, and calculated to give it security.

SECTION

XI.

Objection Eleventh.
It is said that ideas are unlike corporeal commodities in this
respect, namely, that a corporeal commoditycannot be completely
and fully possessed and used by two persons at once, without
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collision between them j and that it must therefore necessarily be
recognized as the property of one only, in order that it may be
possessedand used in peace j but that an idea.may be completely
and fully possessed and used by many persons at once, without
collision with each other j and therefore no one should be allowed
to monopolizeit.
This objection lays wholly out of consideration the fact, that
the idea has been produced by one man's labor, and not by the
labor of all men j as if that were a fact of no legal consequencej
"..hereas it is of decisive consequence j else there can be no exclusive right of property, in any of the productions or acquisitions
of human labor, If one commodity, the product of one man's
labor, can be made free to all mankind, without his consent, then,
by the same rule, every other commodity, the product of individual Iabor, may be made free to all mankind, without the consent
of the producers. And this is equivalent to II. denial of all. individual property whatsoever, in commodities produced or acquired'
by human labor.
In truth, the objection plainly denies that any exclusive rights
of property whatsoever, can be acquired by labor or production;
bec;use it says that a man, who produces an idea ~ (and the
same principle would apply equally well to any other commodity)
- has no better right of property in it, or of doml@on over it,
than any and all the rest of m~nkind. That is, that he has no
rights in it at all, by virtue of havin!J produced it; but has only
equal rights in it with men w710 did not produce it, This certainly is equivalent to denying, that any exclusive right of property, ecn be acquired 'by labor or production.
It is equivalent·to
asserting, that all our rights, to the usc of commodities, depend
simply upon the fact-that we are men; because it asserts that all
men have equal rights to use a particular commodity, no matter
1('710may 71ave'been the producer.
This doctrine, therefore, goes fully to the extent of denying
all rights of property whatsoever, evm in material tldn98 (exterior to one's person) j because all rights of property in such
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material things, have their origin in labor i (that is, either in the
labor of production, or the labor of taking possession of the
products of nature j) not necessarily in the labor of the present
possessor i but either in his labor, or the labor of some one from
whom he has, mediately or immediately, derived it, by gift, purchase, or inheritance.
The doctrine of the objection, therefore, by denying that any
right of property can originate in labor or production, virtually
denies all rights of property whatsoever, not merely in ideas, but
in all material things, exterior to one's body i because if no rights
of property in such things can be derived from labor or production, there can be no rights of property in them at all.
The ground, on which a man is entitled to the products and
acquisitions of his labor, is, that otherwise he would lose 'the
benefit of his own labor. He is therefore entitled to hold these
products and acquisitions, in order to,hold the labor, or the benefit of the labor, he has expended in producing und acquiring
them.
The right of property, therefore, originates in the natural
light of every man to the benefit of his own labor. If this principle be 0. sound one, it necessarily follows that every man has a.
natural right to all the productions and acquisitions of his own
labor, be they intellectual or material. If the principle be-not a.
sound one, then it follows, necessarily, that there arc no rights of
property at a11i~ the productions or acquisitions of human labor.
The principle of the objection, therefore, goes fully and plainly
to the destruction of all rights of property whatsoever, in the
productions or acquisitions of .human labor.
The right of property, then, being destroyed, what principle
docs the objection offer, as a substitute, by which to regulate the
conduct of men, in their possession and usc of all those commoditics, which are ~ow subjects of property? It substitutes only
this, viz.: that 111mmust not come in; collision witll ead« other, in
the actual possession and use oj tldllg8.
Now, since this actual possession nnd use of things, can .be
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exercised, only by men's bringing their bodies in immediate contact with the things to be possessed or used, it follows that the
principle laid down, of men's avoiding collision in the possession
and usc of things, amounts to but this, viz.: that men's bodie.
are sacred, and must not be jostled; but nothing else i8 'sacred.
In other words, men own their bodies; but they oUln nothing else.
Every thing else belongs, of riglit, as much to one person as to
another. And the only way, in which one man can possess or use
any thing, in preference to other men, is by keeping his hands
constantly upon it, or otherwise interposing his body between it
and other men. These are the only grounds, on which he can
halJ any thing. If he take his hands off a commodity, and also
withdraw his body from it, so as to interpose no obstacle to the
commodity's being taken possession of by others, they have &
right to take possession of it, and hold it against him, by the
same process, by which he had before held it against them. This
is the legitimate and necessary result of the doctrine of the
objection.
On this principle a man has a right to take possession of, and
freely usc, any thing and every thing he sees and desires, which
other men may have produced by their labor-provided
he can
do it 'without coming in collision with, or committing any violence
upon, the persons of other men.
This is the principle, and the only principle, which the objection offers, as a rule for the government of the conduct of mankind towards each other, in the possession and use of material
commodities. And it seriously docs offer this principle, lIS a. substitute for the right of individual and exclusive property, in the
products and acquisitions of individual labor. The principle,
thus offered, is really communism, and nothing else.
If this principle be a sound one, in regard to material com':
modifies, it is undoubtedly equally sound in relation to ideas.
But if it be preposterous and monstrous, in reference to material
commodities, it is equnlly preposterous and monstrous in relation
to idcas ; for, if applied to ideas, it as effectually denies the right
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of exclusive property in the products of one's labor, as it would
if applied to material commodities.
It is plain that the principle of the objection would apply, just
as strongly, against :1Oyright of exclusive property in corporeal
commodities, as it does against II. right of exclusive property in
ideas j because, 1st, many corporeal commodities, as roads, canals,
railroad cars, bathing places, churches, theatres, &c., can be
used by many persons at once, without collision with each other j
and, 2d, all those commodities-as axes and hammers, forexample-s-which can be used only by one person at a. time without
collision, may nevertheless be used by different persons at different times without collision. Now, if it be a true principle, that
labor and production give no exclusive right of property, and
that e\'cry commodity, by whomsoever produced, should, without
the consent of the producer, be made to serve as many persons as
it can, without bringing them in collision with each other, that
principle as clearly requires that a hammer should be free to
different persons at different times, and that a road, or canal
should be free to as many 'persons at once, as can usc it without
collision, as it does t11:1t~n idea should be frec to as Y lany persons at once as choose to usc it.
On the other hand, if it be acknowledged that a man ],ave an
exclusive right of property in the products of his labor, because
tltey arc the products (If ltis labor, it clearly makes no difference
to this right, whether the commodity he has produced be, in its
nature, capable of being possessed and used by a thousand persons at once, or only by one at n. time. Tlwt is a wholly im~a.terial matter, so far as his right or property is concerned j because
ltis right of property is derived from 7lis labor in prollucino the
commollity; and not from th« nature of th« cOTllmodttgu'llm produced. If there could be :my difference in. the two cases, his
right would be stronger, in the case of a commodity, that could
be Usedby II. thousand persons at once, than in the case of a commodity, that could bo used only by one person at a time j because
u man is entitled to be rewarded for his labor, according to the

The Online Library of Liberty <oll.libertyfund.org>

Page 302

80

THE LAW 'OF IKTELLECTUAL PROPERTY.

intrinsic value of its products; and, other things being equal, a.
commodity, that can be used by many persons at once, is intrinsically more valuable, than a commodity, that can be used only
by one person at a. time.
Again.
The principle of the objection is, that ali things
should be free to all men, so far as they can be, without men's
coming in collision with each other, in the actual possession and
use of them;

and, consequently, that no one person can have any

riehtfUI control over a thing, any longer than he retains it in his
actual possession; that he has no right to forbid others to possess
and use it, whenever they can do so without

personal

collision

with himself; and that he has no right to demand any equivalent
for such possession and usc of it by others. Fromthese propositions it would seem to follow further, that for a man to withhold
the possession or use of a thing from others, for the purpo8e of
inducing them, or making it necessary for them, to buy it, or
rent it, and pay him an equivalent, is an infringement upon their
rights.
The principle of property is directly the reverse of this. The
principle of property is, that the owner of a. thing has absolute
dominion over it, u'hetlter ILeliaue it in actual possession or not,

and tel/ether he himself wis7t to use it or not j that'lonR one has a.
right to take possession of it, or use it, without his consent j and
that he has a perfect right to withhold both the possession and
usc of it from others, frof!l no other motive than to induce them,
or make it necessary for them, to buy it, or rent it, and pay him
an equivalent for it, or for its use.
~ow it is plain that the question, whether a. thing be susceptible of being used by one only, or. by more persons, d.t once,
without collision, has nothing to do with the principle of property;
nor with the owner's right of dominion over it j nor with his right
to forbid others to take possession of it, or usc it. If he ha.ve a.
ri~bt to forbid one man to take possession of, or us~, a certain
commodity, he has the same right to forbid a. thousand, or the
whole world. And if he have a. riglIt to forbid a. than to take
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possession of, or usc, a commodity, that is susceptible of being
possessed and used b.7 one person only at 0. time, he has the same
right to forbid him to take possession o~ or use, 0. commodity,
that is susceptible of being possessed and used by a hundred, or
a thousand, persons at once. The fact that men would, or would
not, come in collision with each other, in their attempts to possess
and use a co.nmodity, if he were to surrender his dominion
over it, and leave all equally free to possess and use it, is
clearly a matter which does not at all concern his present. right
of dominion over it j nor in any way affect his present right to
forbid any and all of them to possess or use it.
It is, therefore, wholly impossible that the circumstance, that
one commodity - as a hammer, for example - is in its nature
susceptible of being possessed and used by but one person at a
time without collision, and that, another commodity - as a. road,
canal, a railroad car, a ship, a bathing place, a church, a theatre,
or an idea-is
susceptible of being possessed (i. e. occupied),
and used by many persons at once without collision, can affect a.
man's right to hare complete dominion over the fruits of his
0.

labor. A man's exclusive right of property in- or, in other
words, his right of absolute dominion over - anyone
of these
various commodities, depends entirely upon the fact, that snch
commodity was either 0. product or acquisition of his own labor,
(or of the labor of some one, "from whom, either mediately, or
immediately, he has derived it, by purchase, gift, or inheritance j)
and not at all upon the fact, that such commodity' can, Or cannot,
be possessed and used by °more than one person at a time, without
collision;
The right of property, or dominion, docs not depend, as the
objection supposes, upon either the political or moral necessity of
men's avoiding collision with each other, in the possession and
usc of. commodities j for if it did, it would be lawful, as has
already been shown, for men to seize and usc all manner of corporeal commodities, whenever it could he done without coming in
personal collision with the persons of other men. But the right
11
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of property, or dominion, depends upon the necessity and right
of each man's providing for his own subsistence and happiness j
and upon the consequent necessity and right of every man's exercisinc exclusive and absolute dominion over the fruits of his labor.
o
eXow, this right of exercising exclusive and absolute doin:-uon
over the fruits of one's labor, is not, as the oldection assume" a.
mere right of possessing and using them, in peace, and withont
collision with other men: but it includes also the right of making
them subservient to his happiness in every other p08sible way,
(not inconsistent with the equal right of other men, to a. like
dominion over whatever is theirs,) as ~ell as bll possessing and
using them.
Now a man may make a commodity subservient to his welfare,
in a variety of ways, other than that of himself possessing and
nsing it -provided always hie absolute dominion over it be first
eetablished. For example, if his absolute dominion over it be
first established, so that he can forbid other m~n to use it, except
with his consent, he can then sell it, or rent it, to those who wish
to use it, and thus' obtain from them, in exchange, other commodities which he desires j or he can confer it, or its use, as a
favor, upon some one whose happiness he wishes to promote.
But unless he be first secured in his absolute domi~.2~ over it, so
as to be able to forbid other men using it, except with his consent,
he is deprived of aU power to make it subservient to his happiness, by selling it, or renting it, in exchange for other commodities j because, if other men can use it without his consent, they
will hare no motive to buy it, or rent it, paying him any thing
valuable in exchange. He cannot even give it, as a favor, to
anyone, because it is no favor, on his part to give to another a.
commodity, which that other already has ,rithout his consent.
The right of property, therefore, is a right of absolute dominion over a commodity, whether the owner wish to retain it in his
own actual possessionand usc, or not. It is a rigltt to forbid
othere to uae it, 1citll.OUt !tis consent. If it were not so, men
could never sell, rent, or give away those commodities, which
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they do not themselves wish to keep or USCj but would lose their
right of property in them - that is, their right of dominion over
themthe moment they suspended their personal possession and
use of them.

It is because

man has this right of absolute dominion over
the fruits of his labor, and can forbid other men to U8e them
. witkou: h~8 cOllsent, tL'lu:tlterhe himself retain 1ii8 actual po88e.:I.

Ilion and U8e 0/ them. or not, that nearly all men are engaged in
the production of commodities, which they themselves have no
use for, and cannot retain any actual possession of, and which

they produce solely for purposes of sale, or rent.
In fact" there
is no article of corporeal property whatever, exterior to one's
person, which owners are in the habit of keeping in such actual
and constant possession or use, as would be necessary in order to
secure it to themselves, if the rigllt of property, originally derived from labor, did not remain in the absence of possession.
But further.
The question, whether a particular commodity
can be used by two or more persons at once, without collision
with each other, is obviously wholly immaterial to that' right of
absolute dominion, which the producer of the commodity has over
it bor virtue of his haying produced it j and to his consequent
right to forbid any and all other men to use it, without his
consent.
A man's right of property in the fruits of his labor, is -an
absolute right of controlling them - so far as the nature of thing8
will admit of it - so as to make them subservient to his welfare
in every possible way that he can do it, without obstructing other
men in the equally free and absolute control of e,:ery" thing tho.t
is theirs.
Now, the nature of things offers no more obstacles, to
a man's exclusive proprietorship and control of a commodity,
which is, in its nature, capable of being possessed and used by
ma.ny at once without collision, than it docs to his exclusive proprietorship and control of a commodity, which is, in its nature,
incapable of being possessed and used by more than one at
a. time without collision. His right of property, tpererore, is
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just US good, in the case of one commodity, us in the case of the
other.
The absurdity of any other doctrine than this is so nearly
apparent, us hardly to deserve to be seriously reasoned against.
One man produces a. commodity-a
hammer, for examplewhich can be used but by one person at a time without collision;
and this commodity is his exclusively, because he Jroduced it b!f
Ids labor. Another man produces another commodity - as a
road, a canal, or an idea, for example-which
can be used by
thousands at once without collision j and this commodity, forsooth,
is not his exclusirelj-, although he produced it solely by his ..own
labor! Of what possible consequence is this difference, in the
nature of the two commodities,that it should affect the producer's
exclusive rigbt of property in either one or the other? Manifestly it is not of the least conceivable importance.
.As a matter of abstract natural justice, there is no difference
whatever, in a man's demanding and receiving pay for a commodity, or the use of a commodity, which can be used by thousands at once without collision, and his demanding and receiving
paj' for a commodity, or the use of a commodity, which can be
used by but one person a time. In the first case, he as much
gives an equivalent for what he receives, as he does~ the latter j
an equivalent too, that is us purely a product of labor, as is the
commodity he receives in..exchange.
As a matter of abstract natural justice too, a man is as much
entitled to be paid for his labor in producing commodities, that
can be used by many persons at once without collision, as he is
to be paid for producing commodities, that can be used by..but one
person at a time, For example, one man produces an idea, which
is worth, for U8e, a dollar to each one of a thousand different
men, Another man produces a thousand axes, worth a dollar
each for the use of a thousand different men. Is there any difference in the intrinsic merit or value of the labor of these two
producers? Or is there any difference, in their abstract right to
demand rJa~'.of
. those ""110 use tbe products of their labor? Is
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not the producer of the idea. as honestly entitled to demand a
thousand dollars for the use of his single idea, as the other is to
demand a thousand dollars for his thousand axes 1 The producer
of the idea. supplies a thousand different men with as valuable a
tool to work with, as does the producer of the axes. Why, then,
is he not entitled to demand the same price for his ideas, as the
other does for his axes 1 Does the fact that, in the one ease, a
I

thousand different men use the same commodity, (the, idea,) and
that, in the other, a thousand different men use a thousand diJftrent commodities, (axes,) all of one kind, make the least difference
in the merits of the respective producers 1 Other things being
equal, is not one single commodity, that can be used by a thousand men at once without collision, just as valuable, for all practical purposes, as a thousand other commodities, that can each be
used only by one person at a time 1 .Axe not a'thousand men as
effectually supplied with the commodity they want, in the first
case, as in the latter 1 Certainly they arc. Why, then, should
they not pay as much for it 1 And why should not the producer
receive as much in the first ease, as in the last1

No reason

whatever, in equity, can be assigned.
If there be no difference in the justice of these two cases, is
there any way, in which the producer of the idea can get his
thousand dollars for it, other than that, by which the producer of
the axes gets his thousand dollars. for them, to wit, by first securing to him his absolute dominion over it, or absolute property in
it, and thus enabling him to forbid others to use it ~xcept on the
condition of their paying him his price for it 1 If there be no
other way, by which he can get pay for his idea, then he is sa
well entitled to an absolute property in it, and dominion over it,
as the producer of the axes is entitled to an absolute property in,
or dominion over, them.
Still further.

A thousand

separate

individuals,

can as well

afford to pa.y a thousand dollars, (one dollar each.) for the use
of a single commodity, that can be used by them all at once
without collision, as they can to

pay n. illOll~and dollars, (one
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dollar each,) for the usc of a thousand different commodities,
each of which can be used only by one person at a time. A man
can just as 1\"e11afford to pay a dollar for an idea, that is worth a.
dollar to him, for use, though it be ttsed also by others, as ~e' can
to pay a dollar for an axe, that is worth but a dollar to him for
usc, though it be not used by others. Its being used by others,
or not, makes no difference at all in his capacity to pay for whatever value it is really of to himself.
A thousand different men can also as well afford to pay a dollar
each, for the use of a commodity, which they can all use at once

without collision, as they can to pa.y a. dollar each for the use of
a single commodity', which can be used only by one person at a.
time, and which call therefore be used by them all, only by their
using it singly, successively, and at different times. For example. A thousand men can as well afford to pay a thousand dollars, (one dollar each.) for the use of a vessel, which will carry
them all at once, as they can to pay a thousand dollars, (one dollar each.) for the use of a boat 50 small as to carry but one
person at a time, and which must therefore make a thousand different trips to carry them all. How absurd it would be to say
that the owner of the large boat had no right to charge a dollar
each for his thousand passengers, merely becauselds~v~sselwas 80
large tlnt it could carry them all at once, without collision with
eael: other, or with himself] and yet that the owner of the small
boat had a right to charge a dollar each, to a thousand suecesaive
passengers, merely because his loat u'as 80 small that it could
carry but one at 'a time.
The same principle clearly applies to an idea. Because it can
be used by thousands and millions at a time, without collision, it
is none the less tho exclusive-property
of the producer j and he
has none the less right to charge pay for the' use of it, than if it
could be used by but one person at a. time.
There is, therefore, no ground whatever, of justicoor reason,
.on which the producer of the idea. can be denied the rigllt to de-

Uland Imy for it, according to its market "111u<', liny more than
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the producer of any other commodity can be denied the right to
demand pay for it, according to its market value, And the
market value of c\"cry commodity is that price, which men will
pay for it, rather than not hare it, when it is forbidden to them
by one who has an absolute property iu it, and dominion over it.
The objection, 110W under consideration, is based solely upon
the absurd idea, that the producer of a commodity has no right
of property in it, nor of dominion over it, beyond the simple
right of using it himself without molestation ; that he has therefore DO right to forbid others to usc it, whenever they can get
possession of and usc it, without collision with himself; that he
must depend solely upon his own usc of it to get compensated for
his labor in producing it; that he can never be entitled to
demand or receive any compensation whatever from others, for
the use of it, or for his labor in producing it, however much
they may use it, or enrich themselves by so doing; and that he
therefore has no right to withhold its use from others, with any
view to induce or compel them to buy it, or rent it, or make him
any compensation for. the labor it cost him to produce it. In
short, the principle of the objection is, that when a man .has
produced a commodity by his own sale labor, he bas DO right of
dominion over it whatever, except the naked right tQ use it; and
that all other men have a perfect right to use it, without -his
consent, and without rendering him any ~ompensatioil, whenever
he is not using it, or whenever the nature of the thing is such as
to enable both-him arid them to usc it at the same time, without
collision.
The objection clearly goes to this extent, because the whole
principle of it consists in this Single idea, viz.: that men must
avoid collision with each other in the possession and usc of commodities.
This principle "odd not allow the producer so much even as a
preference ~\'er other men, in the possession and usc of a commod!!;y,unless he preserved his first actual possession unbroken.
To illustrate. If, when he W:lS not using it, he should let go his
I
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hold of it, and thus suffer another to get possession of it, he
could not reclaim it, even when he should want it for actual use..
To allow him thus to demand it of another, for actual use, on the
ground that be was the producer of it, would be acknowledging
that labor and production did give him at least Borne tights to it
over other men. And if it be once conceded, that labor and
production do give him any rights to it, over other men, then it
must be conceded, that they give him all rights to it, over other
men; for if he have any rights to it, over other men., then DO
limit can be fixed to his rights, and they are 9f necessity absolute.
And these absolute rights to it, as against all other men, are what
constitute the right of exclusive property and dominion. So tha.t
there is no middle ground between the principle, that labor and
production give the producer no riglits at all, over other men, in
the commodity he produces; and the principle, that they give
him absolute rights over n11other men, to wit, the right of exclusive property or dominion. There~, therefore, no middle
ground between absolute communism, on the one hand, which
holds that a man has a right to lay his hands on any thing, which
has no other man's hands upon it, no matter who may have been
the producer; and the principle of individual property, on the
other hand, which says that each man has an absolgte dominion,
as against all other men, over the products and acquisitions of his
own labor, whether he retain them in his actual possession, or not..
Finally. The objection we have now been considering, ..seems
to have' had its origin in some loose notion or other, that the
works of man should be, like certain works of nature - as the
ocean, the atmosphere, and the light, for example - free to be
used by all, 60 far as they can be used by all without"collision..
There is no analogy between the two cases. The ocean, the
atmosphere, and the light, so far as they arc free to all mankind,
nrc free simply because the author of nature, their maker and
owner, is not, like man, dependent upon the products of his labor
for his subsistence and happiness; he therefore offers them freely
to all mankind; neither asking nor needing any compensation for
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the use of them, nor for his labor in creating them. But if the
ocean, the atmosphere, and the light had been the productions of
men - of beings dependent upon their labor for the means of Bubsistence and happiness - the producers would have had absolute
dominionover them, to make them subservient to their happiness;
and would have had a right to forbid other men either to use
them at all, or use tLem only on the condition of paying for the
use of them. .And it would have been no answer to this argument, to say, that mankind at large could usc these commodities,
without coming in collision with the owners; that there were
enough for all ; and that therefore they should be free to all.
The answer to such an argument would be, that those, who had
created these .commodities, had the natural right to supreme
dominion over them, as products of their labor j that they had &
right to make them subservient to their own happiness in every
possible way, not inconsistent with the equal right of other men,
to a like dominion over whatever was theirs; that they could get:
no adequate compensation for their labor in creating them, unless
they could control them, forbid other men to use them, and thus
induce, or make it necessary for, other men to pay for the use of
them; that they had created them principally, if not solely, for
the purpose of selling or renting them to others, and not merely
for their own use; and that to allot others to use them freely,
and against the will of the owners, on the simple condition of
avoiding personal collision with them, would be virtually robbing
the owners of their propert" and depriving them of the benefits
of their labor, and of their right to get paid for it, by demanding
pay of all who used its products for their own' benefit. This'
would have been the legal answer j and it would have been allsufficient to justify the owners of these commodities, in forbidding
other men to use them, except with their. consent, aad on paying
such' toll or rent as they saw fit to demand.
The principle is the same in the case of an idea. An idea.,
produced by one man, is enough for the use of all mankind (for
the purposes for which it is to be used). It is as sufficient for
u
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the actual use of all mankind, as for the actual use of the producer. It may be used by all mankind at once, without collision
with each other. But all that is no argument against the right
of the producer to absolute dominion over an idea, which ,he has
produced by his own labor; nor, consequently, is it any argument
ngainst his right to forbid nny and all other men to usc that idea,
except on the condition of first obtaining his consent, by paying
him such price for the use of it as he demands.
But for this principle, the builders of roads and canals, which
mny be passed over by thousands of persons at once, without collision, could maintain no control over them, nor get any pay for
their labor in constructing them, otherwise than by simply passing
over them themselves. Every other person would be free to pass
over them, without the consent of the owners, and without pnying
any equivalent for the use of them, provided only they did not
come in personal collision with the owners, or each other.
Do those, who say that an idea should be free to all who can
use it, without collision with the producer, say that the builders
of roads and canals have no rights of property in them, nor any
right of dominion over them, except the simple- right of themselves passing over them unmolested? That they have no right
to forbid others to pass over them, without first purchasing their
(the owners') cons~nt, by the payment of toll, or otherwise 'J
No one, W110 acknowledges the right of property at all, will say·
this. Yet, to be consistent, he should say it.
But the analogy, which the objector would draw, between the
works of nature and the works of man, in order to prove that the
Iatter- should be as free to all mankind as the former, is defective,
not only in disregarding the essential difference between the
works of man ana. the works of nature, to wit, iliat the former
arc produced by a being who labors for himself, and not for
others j and who need» the fruits of his labor as a. means of subsistence and happiness j while the latter arc produced by Do Being,
who neither needs nor asks any compensation for his labor; but
it is defective in still another particular, to wit, that it disregards
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the fact, that the works of nature themselves are no longer free
to all mankind, after they have once been taken possession of by
an individual. It is not necessary that he should retain his actual
possession of them, in order to retain his right of property in
them, and his right of dominion over them; but it is sufficient
that he has once taken possession of them. They are then forever hie against all the world, unless he consent to part, not
merely with his possession, but with his right of property, or
dominion, also. They are his, on the principle, and for the
reason, that otherwise he would lose the labor he had expended
in talcing possession of them. Even this labor, however slight it
may be, in proportion to the value of the commodity, is sufficient
to give him an absolute title to the commodity, against all the
world. And he ma.y then part with his posseseion. of it at pleasure, without at all impairing his right of dominion over it.
If, then, a man's labor, in simply taking possession of those
works of nature, which no man had produced, and which were
therefore free to all mankind, be sufficient to give him such an
absolute dominion over them, against all the world;' who can
pretend that his labor, in actually creating commodities-as
ideas, for example-which before had no existence, does not give
him at least an equal, if not a superior, right to an absolute
dominion over them 'I

SECTION

XII.

ObJection Twe1Jtl&.
It is said that a man, by giving his ideas to others, does not
thereby part with them himself, nor lose the use of them, as in
-the case of material property j that he only adds to other men'a
wealth, without diminishing his own j that his giving laiowledge
to other men is only lighting their candle's--bJ'his, thereby gmng
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them the benefit of light, without any loss of light to himself;
and that therefore he should not be allowed uny exclusive property in his ideas, nor any right to demand a price for that, which
it is no loss to him to give to others.
This objection is really the same as the next preceding' one;
and is only stated in a different form. The answers given to that
objection, will apply with equal force-to this.
The fallacy of both objections consist, primarily, in thiathat they deny the fundamental principle, onwhich aU rights"or
property are founded, namely, that labor and production give, to
the laborer and producer, a right of exclusive property in, and
of exclusive and absolute dominion over, the acquisitions and
products of his labor.
The fallacy of .both objections consists, secondarily, in thisthat they deny to the laborer the right and power of obtaining
any compensation for his labor, other than such as he may chance
to obtain, from his own personal possession and use of the commodities, "which he produces or acquires by his labor. They
assert the right of all other men to use those commodities, without his consent, and without making him any compensation-e-provided only that they" can do it without coming in personal
collision with him. They thus deny that he h~ .p;1y right to
forbid other men to use the cbmmodities he has- produced, or to
demand pay of them for such use. They thus, virtually deny his
right 'to sell or rent the products of his Iaoor, or to obtain in
exchange for them such other commodities as he desires. They
assert that, after a..man has himself incurred the whole labor and
expense of producing a commodity- a commodity that is capable
of accommodating others, as well as himself; and that will be of
as much, perhaps more, value, for use, to others, than to himself
- he is bound to give them as free use of it, as 'he hM himself,
without requiring them to.bear any part of the burden, or compensate him for any portion of the labor and expense, incurred
by him in producing it. They thus virtually assert' that labor,
onceperformed, is no longer entitled to be rewarded, however
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beneficial it may be to others than the labor~r j that commoditi~
once producca, are no longer entitled to be paid for, by those who
use them, (other than the producers,) however valuable they may
really be to them j that a man, therefore, has no such right of
property in, nor of control over, the products of his labor, 88
will enable him to forbid other men to us!' them, or to demand
pay of other men, for them, or for the use of them j that all
men, consequently, have a. perfect right to seize, and appropriate
to their own.use, the products of each other's labor, without the
consent of the producers, and without making any compensation,
provided only that they do it without coming in personal collision
with the producers j that if a. man have produced enough of any
particular commodity, (as wheat, for example.) to supply the
world, he can rightfully control only so much of it, as he needs
for his own consumption, and can maintain his actual possession
of j that he can withhold the surplus from no one, with a. view to
getting up equivalent for it j that el"ery man's surplus, of any
particular commodity, is not his property, to be exchanged for
the surplus commoditiesof other men, by voluntary contract, but
is rightfully free to be seized, by anyone, to the extent .of his
particular needs for his own consumption j consequently that the
exchanges, which take place among men, of their respective surpluses of the different commodities they severally produce, all
proceed upon false hotions of men's separate rights of property
in the products of their separate labor, and upon.a false denial of
the right of all men to participate equally with each man in the
products of his particular labor; that men have no right to produce any thing for sale, or rent, but only to consume; and that
if anyone man be so foolish.as to produce more, of any specific
commodity, than he himself can usc - as for example, more food
than he.himself can eat, more clothes than he himself can wear,
more houses than he himself cau live in, more books than he
himself can read, and so on to the end of the catalogue - such
folly is his own, committed with his c,res open, and he has no
right to complain if all such surpluses be taken from him, against
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his will, and without compensation, by those who can consume
them j that it is not the labor of producino commodities, but the
will and power to consume them, that gives the right of property
'in, and dominion over, them j that the right of property, therefore, depends, not upon production, but upon men's ap~titeS.J
desires, wants, and capacities for consumption; and consequently
that all men have equal rights to every thing they desire for eon-'
sumption, whoever may have been its producer-provided. only
they can seize upon it without committing an actual trespass upon
the body of such producer.
This is clearly the true meaning of the objections j because the
same principle would apply as well to a surplus of food, clothing,
or any other commodity, as to a surplus of ideas, or-what
is
the same thing-to
the surplus capacity of a. single idea, beyond
the personal use of the producer - by which I mean the capacity
of a. single idea to be used by other persons simultaneously with
the producer, without collision with him. The capacity of a
single idea.to supply a large number of persons at once without
collision, is, in principle, precisely like the capacity of a large
quantity of food. to supply a. large number of persons at once,
without collision. In the case of the food, as in the case of the
idea, there is more than one can use, and is enough~!!>rall; and
that is the reason given, 'Whythe idea should not be monopolized
by the producer, but be made free to all who'can use it aavantageously for themselves. If this argument be good, in the case
of the idea, it is equally good in the case of the food; for there
is more of that than the producer can consume, and therefore the
surplus should be free to others. The argument is "thesame, in
one case as in the other j and if it"be good in one case, it is good
also in the other.
The capacity of an idea to be-used by many persons at once,
is also the same, in principle as tho capacity of a road, a canal,
a steamboat, a. theatre, or a. church, to be used by many persons
at once. And. the producer or proprietor or- the idea, has 88
clear a. right to demand pay from all who use his idea, simulta-
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neously with himself and with each other: as the producer or
proprietor of a road, a canal, a steamboat, a theatre, or a church,
has, to demand pay of all who use one of those commodities,
simultaneously with himself and with each other. How absurd
it would be to deny the right of the proprietors of these last
named commodities, to demand pay of the thousand users of
them, on the grounds that they all used them simultaneously!
that there was room for all! that the users did not come in collision with each other! that the commodities were susceptible of
being used by a thousand or more at a time! and that the use of
them, by others, did not prevent the proprietors from using them
also at the same time!
Is a passage on a steamboat of no value to a man, if there be
other men on board 1 Is it not just as legitimate a. subject for
compensation, when he enjoys it simultaneously with others, as
when he enjoJs it alone 1 Are not the performances in a. theatre,
a church, or a concert room, just as legitimate subjects for compensation, by each person who enjoys them, though they be
enjoyed simultaneously by a thousand others beside himself, I1S
they would be if enjoyed by himself alone 1 Certainly they are.
And on the same principle, the usc of an idea, which may be
used by the whole world Ilt once, without collision with each
other, is just as legitimate a. subject for compensation to the producer, as though the idea were capable of being used by but one
person at a. time.
But further. Wny is it claimed that a man is bound, in the
case of an idea, any more than in any other case, to give a product of his labor to others, without requiring them either to compensate him for his labor in producing it, or pay him any equivalent for iu value to them t He has produced, at his own 'cost, a
commodity, which can be used by others, as well as by himself;
and the use of \\'hich, by others, will bring as much wealth to
them, as his own use of it will bring to himself. Why has be no
right, in this case, as in all others, to say to other men, ,rou shall
not use, for your profit, a. commodity produced by my labor,
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unless you 'will pa.y me my price for it, or - what is the same
thing-for my labor in producing it1 - Can any rational answer
be given to such a question as that'1 What claim have they upon
a product of his labor, that they should seize it without. paying
for it'! Is it theirs '! If so, by what right, when they did not
produce it'! and have never bought it'! and the producer has
never freely given it to them'! Self-evidently it can be theirs
by no right whatever.
On the principle of these objections, Fulton could get no compensation for his labor and expense, in inventing the steamother than such as he might derive from actually opera~,
ting one of his own it g"u!S in competition with all other persons,
..u-~might
choose also to operate them. If he did not choose
~
...
himself to"..!f'?i4ite an elioiBe for .a living, the world would get
the whole benefit of his invention for nothing, and he go wholly
unrewarded for his labor in producing it. On the same principle,
'Morse could get no pay for the labor and expense incurred by
him in inventing the telegraph, other than such as he could
obtain by himself operating a telegraph, in competition with all
other persons who should choose to do the like. If he did not
choose to operate a telegraph for a living, or could not make a
living by so doing, the world would get the whole..beneflt of his
invention for nothing, and he go wholly unrewarded for his labor
in producing it. On the same principle, a man, who should
build, at his own cost, a road, or a canal, would have no right to
forbid others to pass over it, nor to demand pay of them for
passing over it j and could consequently get no pay for his labor
in constructing it, other than such as he could- obtain by simply
passing oyer it himself. If he did not wish to pass over it, he.
would wholly lose his labor in constructinl? it; and the world
would get the whole benefit of it for nothing. On the same
principle too, if a. man should build and run, at his own charge,
a steamboat, large enough to carry a thousand passengers beside
himself lie could neither forbid the thousand to come on board,
nor demand pay of them for their passage. IIe could get no pay

?v---..:t;- ~,

The Online Library of Liberty <oll.libertyfund.org>

Page 319

OBJECTIONS ANSWERED.

97

for his outlay, in building and running the boat, otherwise than
by simply taking a l)assagc on board of it himself. H this
should not be an adequate compensation, he would have to submit
to the loss, while the other thousand passengers would enjoy a.
free passage, on his boat, at ltis cost, and without his consent,
simply because the boat was large enouglt to carry him and tliem
too, and because their lJassage on it did not lJrevent him from
taking passage on it also, simultaneously with themselves!
But it is said that giving knowledge to a man, is simply lighting his candle by ours j whereby we give him the benefit of light,
without any loss of light to ourselves. And because we are not
in the habit of demanding pay, for so momentary a labor, or so
trivial a service, as that of simply lighting a man's candle, it is
inferred that we have no right to demand pay of a man, for our
inielleetual light, to be used as an instrumentality in labor,
though it be such, that he will derive great pecuniary profit
from it.
Admitting, for the sake of the argument, that the cases are
analogous, the illustration wholly fails to prove what is designed
to be proved by it j because, legally .~peakin[J,we have as perfect
a right tothe absolute .control of our candles, as of any other
property whatever, and as perfect a right to refuse to light
another man's candle, as to refuse to feed or clothe his body.
We have also as perfect a right to forbid him to light his candle
by ours.ior in any way to me our light, as we have to forbid him
to use our horse, or our house. And the ouly reason we do not,
in practice, demand a price for lighting· a man's candle, is, that
the lighting of a sinfJle candle is so slight a labor, and is so easily
<loneby any body, and every body, that it will command no price
in the market j since every man would sooner light hls Oll n
candle, than pay even the smallest sum to nnother for doing it.
But whenever the number of candles to be lighted is so large, :15
to enable the service to command a price in the market, men as
habitually demand pay for lighting eundles, as for ltD)' ()~)Icr
service of the same market value. For example, those who light
13

The Online Library of Liberty <oll.libertyfund.org>

Page 320

98

THE LAW OF INTELLECTUAL PROPERTY.

tho lamps, in the streets of cities, in churches, theatres, and other
large buildings, as uniformly demand pay for so doing, ns for any
other service done by one man for another. And no lawyer was
ever yet astute enough to discover that such lamplighters ,were
entitled to no pay, either for the reason that they parted with
none of their own light, or for the reason that they enjoyed, in
commonwith others, the light given forth by the candles the,
lighted.
We do not now demand pay for lighting a 8ingle candle, simply
because the ~rvice is too trivial to command a price worth demanding. But if the production of a light, in the first instance,
were -like the invention of a valuable idea - a. work of great
labor and difficulty, such as few persons could accomplish, and
those few only by a great expenditure of money, time, and study,
the producers of a light would then demand pay for lighting even
a. 8ingle' candle by it, the same as they now do for the use of an
idea by a. single individual. And it would be no argument aga.i~
their right to do so, to say, .that they part with no light themselves j that they have as much light left as they had before, or
as they can use in their own business, &c., &e. The answer
would be, that the light was the product of their labor, and as
such was rightfully their exclusive property, and su'9ject to their
exclusive control j that therefore no one had a. right to use it
without their consent j that they had as good right to produce a.
light, with a view to sell it to others, or to light other men's
candles by it for pay, as to produce it for their own use in labo~;
that if they were to give the benefits of their light to others gratuitously, or if others could avail themselves of it, without making
compensation, the producers would get no adequate compensation
for the labor of producing it j that the light was valuable to
others, as well as to the producers, and therefore others, jf they
wished to use the light, could afford, and should be required, to
bear a. part of the cost of producing it j and that if they refused
to bear any part of the cost of the light, they ought not to par"ticipate in the benefits of it.
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But the case of lighting another man's candle by ours, is Dot
8trictly analogous to the case of our furnishing him a valuable
idea, for his permanent use and profit. There is indeed a sort of
analogy, between giving a man light for his eyes, and light for
his mind j especially if he use both kinds of light in his labor.
But the important differencebetween lighting a candle, and furnisbing an ide;, is this. When we simply light a man's candle
for him, we do not supply him, at our own cost; with a permanent
light for usc. We only ignite certain combustible materials of hi.
own; and from them alone he derives the permanent light, which
he uses in labor. It is therefore only from the combustion of hiI
oton property, that he obtains that permanent light, which alone
,wili-suffice for his uses. All the service, therefore, which tile
render him, is the exceedingly trivial one of simply igni#ng
those materials by a momentary contact with our flame, We
supply none of the materials themselves, from the combustion of
which his permanent and useful light is derived. But in the
case of the idea, we do furnish him with the permanent light
itself, by the aid of which alone he performs his labor. We do
not, as in the other case, simply ignite hi8 combustible materials.
We furnish the permanent light, and the whole light, at our own
sole cost.
Now the simple ignition of his combustible materials, as in the'
case of the candle, is toQ trivial a service to be worth demanding
pay for it i and too trivial also to command a price, if it were
demanded. But the furnishing him a perpetual light, as in the
case of the idea, i8 a service sufficiently important to be worth
demanding a price for it i and also sufficiently important to command a price in the market. And this is the difference, or at
least one of the differences, between the two cases.
To make the case of the material light analogous to that of the
intellectual light, it would be necessary that we produce, at our
own cost, a permanent matcrinllight, such as will be of practical
utility in labor. Haying done this, a stranger, who bad no share
in the production of the light, claims the right to come into our
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/if '1M, and to use it for the purposes of !ti8 labor) without our
consent, ngainst our will, and without making us any eompensetion. We deny his right to do so j we tell him the light is our
property, the product of our labor j that, as such, we h~ve a.
right to control it, and its use j that we produced it with a. view
to sell so much of it as we did not wish to use j and that we will
permit him to use it only on his paying us such a. price as we see
fit to demand, But he replies, that within the sphere of our
light, there is room, which we do not occupy, and where the light
goes to waste j that his occupying this vacant space,. and using
this waste light, will not interfere with the light we are using;
that the light will be just as strong, where we are at foork; as it
was before; that he denies our right to demand pay 'for the use
of our surplus light j and that therefore he will use it, and pay
us nothing for it.
·Which party here has the l~w on his side, the producers of the
light, or the intruder '1 qertainly there can be no doubt that the
light is the property of the producers, and that no one can claim
the right to use it, for the purposes of his labor, without their
consent. .ADdthe principle is the same in the ease of the intellectual light.
To make the analogy still closer, between theseases of the
material and the intellectual light, and especially to make the
wrong of the intruder more palpable, we must suppose tha.t we
have produced a. peculiar material light j and that this peculiar
light is indi8pensable for the manufacture of a. peculiar comm~ty, tha.t is of value in the market. We, being the sole pr0ducers and possessors of this peculiar light, enjoy a monopoly of
the manufacture and sale of the peculiar commodities manufaetured by the aid of it. The intruder now claims the right, with·
out our consent, to come into our light, and use it-for the manufacture of the same kind of commodities, which we are manufacturing, and which can be manufactured only by our_light j and
then to ofTerthose commodities in the market in competition with
ours. He thus claims, not only. to usc our light, ngainst qur
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will, and without making us any compensation, but also to use it
for a purpose ,,~ich is prejudicial to us, by. reducing the market
value of the commodities, which we ourselres manufacture by it.
He thus does us a double wrong; for he not only uses, without
our consent, and without making us any compensation, the light
which we alone have produced; but he also reduces the practical
value of the light to !l8, for our own uBe8, by selling, in competition with ours, the commodities he manufactures by its aid.
Is there no injustice, no intrusion, no usurpation, in such conduct as this'! Most clearly there is. If, I being an innholder,
a stranger were to come into my house, seize upon my stores of
provisions, cook them by my fire, and then sell them.to l1J.ycustomers, in competition with those which I have provided for them,
the intrusion, usurpation, injustice, and robbery would be no more
flagrant than in the case supposed. Yet neither of these cases is
any more than a. parallel to that of a man, who, without my consent, uses my invention, my intellectual light, and manufactures
commodities by it, which he otherwise could not manufacture,
and then sells them in competition with mine.
Finally. If the doctrine be true, that a man should have no
pay for imparting knowledge to others, because he retains the
same knowledge himself, then a lawyer should have no pay for
the knowledge he imparts to his client, to a jury, or to a judge j
a physician should have no pay for the knowledge he imparts to
his patient, or to his patient's nurse; a. preacher should have no
pay for the knowledge he imparts to his congregation; a lecturer'
should have no pay for the knowledge he imparts to his audience j
a teacher shouldhave no pay for the knowledge he imparts to his
.scholars ; a master should have no pay for the knowledge he
imparts to his apprentice j a. legislator should have no pay for
the knowledge he imparts to -his fellow legislators: or to the
country, by his speeches; Do j4dgo should have no pay for the
knowledge he imparts by his judicial opinions or decisions j
authors and editors should have no pay for the knowledge they
impart by t~eir writings j and so on indefinitely.
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Dy the same principle too, a musician should charge nothing
for his music, because he loses none of it himself. He hears it
all, and enjoys it all, the same as if no one else were bearing it,
or enjoying it. A painter should have no pay for.a. view~or his
picture, because he does not thereby lose the view of it himself.
A sculptor should have no pay for exhibiting a. statue, because.
he does not thereby lose the sight of it himself. A soldier should
have no pay for achieving the liberties of his country, because
he enjoys all those liberties himself, and none the less because
his fellow countrymen, who stayed at home while he was fighting,
enjoy them too. Such are some of the absurdities to which the
doctrine leads.
The argument on this point might be extended still farther.
But I apprehend it has already been extended farther ihan was
really necessary. The objections have no soundness in them;
yet they have probably as much plausibility as any of the object. ions that were ever brought against one's riyht of property in his
ideas. And this is the reason I have felt it excusable to expend
so many words upon them.

SEC 7 ION

X I II~

ObJection ThirtuntA.
It is said that society have ri9hts in ideas, that have been once
made known to them; that a .perpetua.l monopoly in the producer,
destroys the rights of society; and that society have a. right to
perpetuate ideas once made known.
lIenee it is inferred that society ha.ve a. right to confiscate
ideas, and make them free to all, in order to prevent the producer'a witMtoldin9 themfrom the public, and thus caU8in9 them
to peri.1, unuaed.
The }lrim:l.ryassumption here is, "that society ha.ve ri97u in
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idC3Sonce made known to them." From this assumption, th~
other assumptions and the inference naturally follow. They
depend solely upon it, and are nothing without it. If, then, the
first assumption be baseless, the others and the inference are
equally 80.
What 'rights society have, in ideas, which they did not produce,
and have never purchased, it would' probably be very difficult to
define j and equally difficult to explain ltow society became pessessed of those rights, It certainly requires something more than
assertion, to prove that by simply coming to a. knowledge of
certain idC3S- the products of individual labor - society ~
quires any valid title to them, or, consequently, any rillhtl in
them..
There would clearly be just as much reason in saying that
society ha.ve rights in material commodities the products or
individual labor- becanse'their existence had become known to
the public, as there is in saying that they have rights in ideasthe products of individua.llabor - simply because their existence
had become known to the public. There would, for example, be
just as much reason in sa.ying, that society have rights in a
thousand, or a hundred thousand, bushels of wheat-the
product
of- i~dividual labor - on the ground that the existence of this
wheat had become known to them, as there is in saying that they
have rights in a mechanical invention - the product of individual
labor - on the ground that its existence has become known 'to
them. And there would be just as much reason in :saying, that
society have a. right to confiscate this wheat, and distribute it
gratuitously among the people, in order to prevent the producer',
wit/Jwlding it from market, and Buffering it to rot, as there is in
saying that society have a right to confiscate a mechanical inven.
tion, and make it free U? the public, in order to prevent the invento"'B withholding itfro1fJ market, and Buffering it to be lo,t.
~ however, this doctrine be true, in favor of society, it must
be equally true in favor of single individuals j for society is only
a.number individuals, who have no rights except as individuals.

=-

of
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The consequence of the doctrine, therefore, 'Would 00, that every
private individual 'Would hare ngllis in every commodity, t?&e
existence of fchich sllould come to 1iis knotcledge! He would
also, of course, have the right, (now claimed for society,) o~ preserving such commodities from loss and decay. .And this right
'Would involve the still further right, (now claimed for society,)
of taking such commodities out of the hands of the producers,
and appropriating them to his own use, in order to prevent the

producer'« withholding tTtem from him, arid suffering them to
peris1~ unused by him! This is the legitimate result of the principle contended for.
This doctrine, that society have rights in aU commodities, in
consequence of the commodities becoming known to them j and
that they have a right to confiscate them, and apply them to the
public usc, in order to prevent the producer's withholding them
from market, and suffering them to perish unused, would certainly afford a very convenient and efficacious mode of destroying
all private property, and throwing every thing into common stock.
nut what other purpose it could serve, it is not easy to see. If
the doctrine be a. sound one, in regard to material commodities, it
is undoubtedly sound also in regard to intellectual commodities.
nut if it be the height of absurdity and tyranny, -in ..-regard' to
material commodities, it is equally absurd and tyrannical in
regard to ideas.
The doctrine is also as unsound in policy,"as.it is in law; since
it would cause a. thousand commodities to perish unused, or prevent their ever being produced, as often as it would save one from
thus perishing.
If a man be allowed an absolute property in the
products of his labor; and can forbid others to use them, except
with his consent, he then has a motive to preserve them, and
bring them to market j because, if they are valuable, they will
command a price. Hence he will suffer few or none of them to
be lost. nut if the products of his labor are to be confiscated,
he is, in the first place, dissuaded from producing nearly as many
as he otherwise would j and, secondly, such as he docs produce,
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he will keep concealed as far as possible, in order to save them
from confiscationj and the consequence will be that very many of.
them will perish unused.

SECTION

XIV',

Objection Fourteenth.
Another objection is, that after the author of an idea has once
made it known to others, it is impossible for him ever to recover
the exclusive possession of it.
Thi,s objection is of no validity - and why '1 Because it is
wholly unnecessary that he should have the exclu8ive p088e88ion
of his idea, in order to practically exercise his right to the exclusive U8e of it.
The objection assumes that it is practically impossible for a
man to exercise his rjght to the "exclusive use" of an idea,
unless he also have the exclu8ive pos8e8sion of it.
The objection rests 80lely on that assumption. Yet such &Ii
assumption is a self-evident absurdity j for the exclu8ive po'.
session. of an idea is not, in practice, at all necessary' to the exclu8ive U8e of it. An idea, unlike a corporeal commodity, can be
as fully and completely used, by a. single Indlvidua], when it is
possessed by all the world, in common with himself, as when it is
possessed by himself alone. Their possession of it, jointly with
himself, offers no natural impediment whatever to his exclusive
use of it. The practical exercise of his right of exclusive use,
is, therefore, in no manner whatever, naturally contingent or
dependent upon his exclusive possession. And. this fact alone is
self-evidently an ample and unanswerable reason why, in law, it
is wholly unnecessary that he should retain-his exclusive p0ssession, in order to retain the right of exclusive use.
Here, no doubt, the argument, on this point; might be safely
14

The Online Library of Liberty <oll.libertyfund.org>

Page 328

106

THE LAW OF INTELLECTUAL PROPERTY.

left. But, perhaps, some further illustration of it may be allowable.
.
The law never makes any requirements, that are practically
unnecessary to the exercise o~ one's rights. The only reason,
why a man's right to the exclusive use of a corporeal commodity,
is ever, in law, dependent upon his right to the exclusive p0ssession of it, is, that the practical exereise of his exclusive right
of use, is naturally and necesBarily dependent on his exclusive
possession of the commodity. It is naturally impossible that he
can use it-that
is, the whole of it, fully and completely-unless he have exclusive possession of it. But it is wholly otherwise in the case of an idea, which, from 'its immateriality, can be
as fully and completely used, by a single individual, when it is
possessed by all other men, in common with himself, as when
possessed by himself alone.
Whenever the practical exercise of the exclusive right of use,
is, naturally and necessarily, dependent on the exclusive possession, there a man must have an exclusive right of possession, in
order to have an exclusive right of use. But whenever the practical exercise of an exclusive right of use, is naturally possible,
without the exclusive possession, there the two may be separated,
and a man may have an exclusive right of use, with'only a com'mon right of possession.
For the law to require an exclusive possession, to sustain the
right of exclusive use, when a common possession is just as good
for 'the practical exercise of that right, would be interposing an
unnecessary obstacle to the enjoyment of one's rightS.
When a man parts with the exclusive poBseBBion of an idea, he
parts with what it is naturally impossible he should ever recover.
And if the practical exercise of his exclusive right of use, were,
naturally and nece8sarily, dependent upon his exclusive p0ssession, his right of exclusive use would be forever lost, .with his
right of exclusive possession. .Dut since the practical exercise of
his exclusive right of use, is not in any way dependent upon his
exclusive possession, the 'question of exclusive possession has
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legal\y nothing to do with his right to the exclusive use j and the
owner of an idea may, consequently, give to all mankind, a perpetual and irrevocable possession of it, in common with himself,
without his own right to the exclusive use of it, being at all
impaired thereby.
The case of the owner of an idea, after he has given to others
a knowledge or possession of it, in common with himself, is
nearly or quite similar to that of a ma~, who should grant to
others the perpetual, but naked, right, to come personally upon
his farm, and enjoy the prospect, doing no damage, and offering
no impediment to hl« labor; but wit7wut any rig7lt themselves to
cultivate the farm, or to take the crops. In this case, the individuals, so admitted upon the farm, would hold possession of it, in
common with the owner, to the precise extent, and for the specific
purpose, to which, and for which, he had granted it to them j and
they would hold. it to no greater extent, and for no other purpoee.
Now, it certainly could never be said, in such" a case, that the
owner had lost .bis exclusive rifl.ht to cultivate hie farm, and take
the crops, because he could never recover the exclusive possession
of it.
The principle is the same in the case of the idea. The owner
admits other men to a simple knowledge of the idea - that is, to
a naked possess(on of it - in common with himself j but without
any right to use it, for any industrial or pecuniary l'urpose.
They receive the possession of it, subject: to these limitatiom.
Here plainly the owner's right to the exclusive use of it, for industrial and pecuniary purposes, is no more impaired, than in the
case of the farm.
Since, then, the owner of the idea has never parted with his
own possessionof it, nor with his original right to the exclusive
use of it, he has no need to recover the exclusit'e possession of it j
because the possessionof it by others, in common with himself,
offers no practical irhpedlmcnt to his exclusive use of it. The
exclusive possessionof the idea, being practically unnecessary to
his exclusive use of it, it is legally unnecessary. Consequently
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the fact, that be can never recover it, is a fact of no legal
importance whatever, as affecting his right to the exclusive use
of it.

SECTION

XV.

Oldection Fifteenth.
Another objection is, that ideas cannot be seized, on any legal
process.
Admitting, for the sake of the argument, what is probably true,
that no way can be devised, by which a man's property, in ideas,
can be taken on legal process, that fact interposes no obstacle
whatever to their being treated, by the law, as property. There
are many kinds of property, which the law protects, but which,
nevertheless, the law cannot seize. For example. Reputation
is property, and is protected by the law j yet it cannot. be seized.
and sold, to pay a fine, or satisfy a. debt.. A man's health,
strength, and beauty are property j and the law punishes an
injury done to them j yet they cannot be seized and sold, on legal
process. All a man's intellectual faculties alia - 'powers, aXe
property j yet they cannot be taken for a debt, or confiscated for
crime. Music is property i and a single hour's melody will often
bring thousands of dollars in the market. Yet it cannot be taken
in execution for a debt. Labor, of all kinds, is property j but
no kind of labor whatever can be seized by the law.
This objection, like all the others!is therefore without foundation.

I have thus answered, or attempted to answer, eyery objection,
worthy of an answer, (except two - one to be noticed in the next,
and the other in the succeeding, chapter,) that I retnember ever
to have read or heard, against the right of a man, on principles
of natural law, to an absolute and perpetual property in his ideas.
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PROPERTY.

1.

Perpetuit!l of Inidlectual Property.
If men have a natural right of property, in their intellectual
productions, it follows, of necessity, that that right continues at
least during life: Nature has certainly fixed no limit shoit of
life, to the right of property. Limjtation to a less period, would
be contrary to the very nature or the ~'ight of property, which,
as has been before repeatedly mentioned, is an absolute right of
dominion j a right of having a thing cntirel!l subject to one's will.
If a man's right to exercise this dominion, were limited in duration, it would not be absolute. If, therefore, his will to exercise
it, continue through his life, his right' to exercise it, continues for
the same length of time - for his will and his right go hand in
hand. The property is, therefore, necessarily his, during hi8 life,
unless he consent to part with it.

SECTION

II.

Descent. of Intcllectual Property.
There is the same reason, and as strong reason, why a. man's
intellectual property should descend to his relatives, DS there is
why his material property should do 80.
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What is the ground, on which the law allows any man's pro~
erty to go, at his death, to his ":"Tife,
children, or other relatives 'I
This, and nothing else, viz.: the law presumes that he acquired
it for them, and intended it for their benefit. In short, it presumes that it was his will that it should go to them, rather than
to mankind at large. And this is a. reasonable presumption, (in
the absence of express evidence to the contrary,) because, during
life, men u8uallylabor for, and devote their property to the su~
port and welfare of, their immediate families and relatives, in
preference to strangers. And it is natural that, at death, they
should wish their property still to be devoted to the same ends,
for. which they produced and employed it while living. This
presumption is so natural and reasonable, so well grounded in the
nature and experience of mankind at Iarge, and withal so eonsistent with a .man's moral duties, that nothing is suffered to
overcome it, in law, except undoubted evidence that a man expressed a different will, while living, and in the possession of his
reason.
.Although men sometimes will that, at their death, their property shall go to others than their nearest relatives, it is nevertheless nearly or quite an unheard of event, that a man should wis1l
his property to go to mankind at large, in preference to his.
immediate friends: There is, therefore, no ground, in law, for
such a presumption, in the absence of express evidence. And
there is no more reason why a. man's intellectual property should
go to the public, at his death, than there is why lUs material
property should go to them.
It has been said, that, admitting So man to have an absolute
property in his ideas, during life, it is So wrong to society to allow
the transmission of this right by Inheritance, for this reason, viz.:
It is said that the right of property naturally terminates with
the life of the proprietor j that, in the case of ~at~l
property,
society allow the right to be transmitted to relatives, for the
reason that, otherwise, the property, being left ,vithoutan.owner,
would become the property of those who should first seize upon
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it j that it would thus give rise to violent scrambles among those
who should be attempting to seize upon it j that, to preve1It tJli.
violence, society decrees that the property shall go to the immediate family of the deceased j but that, as there could be no
scramble or violence to get possession of an idea, at the death of
the proprietor, there is no necessity, and therefore no justification, for allowing the principle of inheritance to apply to intellectual property j and that, consequently, such property should
become free to all
This objection is entirely fallaeious ; and the reason assigned,
why material property is allowed to go to the relatives of the
deceased, is not the true one. Society do not establish the principle of inheritance arbitrarily, as the objection supposes, to avoid
occasions for violent scrambles for the property of the dead j for
such scrambles could as well be averted by decreeing that the
property should escheat to the government, as by decreeing that
it should go to the relatives of the deceased. And if the property have no rightful owner, it perhaps ought to go to the public,
and to the government as the representative of, and trustee for,
the public. But the principle of inheritance is a principle of
natural law, founded on the presumption that, where a. deceased
person has left no evidence to the contrary, it was his will, (so
long as he had his reason, and therefore so long as his will was of
any legal importance,) ihat in that moment, (whenever it might
arrive,) in which his property could no longer be. useful to, nor
. be controlled by, himself, all his rights in it should vest in his
family. And such a. will, or consent, is, in its nature, as valid
and sufficient, and the law justly holds it to be as eifech1!ll,1;0
convey the right of property, as any consent which a. man gives,
when in full health, to the conveyance of his right of property
for a. pecuniary consideration.
The unlvorsal nature of mankind, and their nearly or quite
universal conduct, throughout life, and in their latest moments of
reason, furnish so strong evidence that such is the will of all
men, in regard totheir property, that governments dare tlot dis-
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regard it - dare not confiscate the property of 3. deceased person,
who left relati ves living within any reasonable limit of consanguinity. And mankind in general would as soon rebel against a.
government, which they knew would confiscate their property a.t
their death, and thus plunder their families of the provision they
had made for them, as they would against one that should confiscate it while they were living. There is no species of robbery,
which the general sense of mankind would consider more atrocious, on the part of government, than that of confiscating the
property of the dead.
1I The property of the dead."
That is not an accurate expression. It is not the property of the dead, but of the living;
for the right of property passed to the living at or before the
moment of the death of the original proprietor.
If, then, the principle of inheritance be a principle of natural
law, it is as applicable to intellectual, as to material, properly.
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IV.

TIlE SALE OF IDEAS.

There remain to. be considered some important questions, in
regard to the sale of ideas, in connexion with books, machines,
statues, pictures, &c. We will first speak of the sale of them
in connexion with Looke ; and of the other cases afterward.
Whcn an author sells a copy of his book, docs that sale carry
with it. the right to reprint the book? Or does he reserve that
right exclusively to himself?
If he reserve that right exclusively to himself, how docs that
reservation le:Jally appear, when no express stipulation of the
kind is shown ?
If the purchaser of a book do ?zot buy with it the right to
reprint it, what right of property or use docs he buy, in the ideas
which the book communicates? And how are legal tribunals to
know what rigllt of property, in the ideas, which the book communicates, is conveyed by the sale of the book itself?
Questions of this kind have been proposed, by those who deny
that any exclusive right of multiplying copies, can remain with
the author, after he has sold copies of his book unreservedly in
the market. These persqns say that, by selling his book unreservedly, the author neecssarilg sells the right to make any and
all possible uses of the ideas communicated by the book j that the
reprinting of the book is only one of the uses, to which the copy
sold is capable of being applied; and that the right to use the
copy for this purpose, is as muclrjmpllcd in the sale of the book,
as is any other use of it whatever.
These questions and arguments were forcibly presented by
Justice Yates, and by Lord Chief Justice De Grey, as follows,
16
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Justice Yates said, "Every purchaser of a. book is the owner
of it; and, as such, he has a right to make what use of it he
pleases.
" Property, according to the definition given of it by the defendant's counsel, is 'jllS utendi, et fruendi' (the right of using and
enjoying]. And the author, by empowering the bookseller to
sell, empowers him to convey this general property j and the
purchaser makes no stipulations about the manner of using it.
II The publisher himself, who claims this property, sold these
books, without making any contract whatever. Wnat color has
he to retrench his own contract ~ or impose such a. prohibition ~"
[a prohibition upon reprinting the book.]
II If the buyer of a. book may not make what use of it be
pleases, what line can be drawn, that will not tend to supersede
all his dominion over it ~ He may not lend it, if he is not to
print it; because it will intrench upon the author's profits. So
that an objection might be made even to his lending the book to
his friends; for he may prevent those friends from buying the
book; and so the profits of such sale of it will not accrue to the
author. I do not see that he would have a right to copy the
book he has purchased, if he may not make a print of it j for
printing is only a method of transcribing.
" With regard to books, the very matter and contents of the
books are, by the author's publication of them, irrevocably given
to the public; they become common; all the sentiments contained
therein, rendered universally common; and when the sentiments
are made common by the author's own act, every:..use of those
sentiments must be equally common.
" To talk of restraining this gift, by any mental reservation of
the author, or any bargain he may make with his bookseller,
seems to me quite chimerical.
" It is by legal actions that other men must judge and direct
their conduct j and if such actions plainly import the work being
made common j much more, if it he a necessary consequence of
the act, 'that the work is actually thrown open by it j' no private
transaction, or secretly reserved claim of the author, can ever
control that necessary consequence. Individuals have no power,
(whatever they may wish or intend,) to alter the fixed constitution of things j a man cannot retain what he parts with. If the
author will voluntarily let the bird fiy, his property is' gone j and
it will be in vain for him to say 'he meflnt to retain' what is
absolutely flown and gone.".
,. Millar

171.

Tal'lor, " Darrows 2364 - 5.
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Lord Chief Justice De Grey said:
" But it is said, that the sale of :I. printed copy is II. qualified
or couditlonal sale, and that the purchaser may make all the uses
he pleases of his book, except that one of reprinting it. But
where is the evidence of this extraordinary bargain '1 or where
the analogy of law to support the supposition 'J In all other
C3Sesof purchase, payment transfers the whole and absolute
property to the buyer j there is no instance where :I. legal right is
otherwise transferred by sale j an example of such :I. speculative
right remaining in the seller. It is a new and metaphysical refinement upon the law ; and the laws, like some manufactures, may be
drawn so fine as at 135tto lose their strength with their solidity." •
These questions and arguments are of vital importance to the
principle of intellectual property, The.)' arc worthy of being
answered. They must be answered, before the principle of exclusire copyright can be maintained, as a part of the law of nature.
Yet, I apprehend, they have never been ndcquately answered.
The common, and I believe the only, answers, that have ever
been made to these arguments, have been, 1st. That it is only
by the multiplication of ~oJ)ics,that an author can expect to get
paid for the labor of producing his book j and therefore it would
be unreasonable to suppose that he intends to part with his exelusire ri311tto multiply copies, for 50 trivial II. price as the profit
made upon II. single book. 2d. That if an author were to part
'Withhis exclusive right to multiply copies, his ideas might be
misrepresented, mutilated, and attributed to other persons than
himself; and thus his reputation suffer, without his having any
means of redress; and that it is therefore unreasonable to suppose
he intends to subject himself to the liability of such injustice, for
so small :I. consideration as the profit on a single copy of his book.
These are no doubt weighty coasiderationa j but they do not
fully meet the question. A man, who gratuitously gives away
his ideas in conversation, loses all chance of reaping any pecuniary profit from them. He is also liable to have his views
misrepresented, mutilated, and attributed to others than himself.
But the law docs not, for these reasons, uniformly imply thathe
• Donaldson

t"••

Becket, 1'1Pllrliamentary Hist. 991.
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n'';l'l"rcIlany oxclusivc right of property in, 01" control oyer, them.
Awl jf it will not imply this, in the case of a man, who gives his
j,h.':ls gratuitously to the public, why should itdo it for a man
who has sold, and received a price for, his Ideas I
...
~'lIe nrgument of inudcquncy of price is un insufficient one, for
various reasons, as follows.
1. Inadequacy of price is, of itself, no objection to the valiJity of a sale, where no fraud is alleged.
2. Inadequacy of price is oftentimes, in practice, a wry difficult-thing to be proved j and would be especially so in the case
of the copyrights of books. Men's opinions differ so much as to
the intrinsic merits of particular books j and the marl ..ct value of
a copyright often depends 80 little. upon the book's intrinsic
merits, that inadequacy of price could seldom or never be proved.
Milton, assuming that he bad a perpetual copyright in his Paradise Lost, sold it for five pounds. Yet this was a legal sale, and
its validity could not be impeached for inadequacy of price.
S. The difference in price between a book, of which the cop~'right is reserved, and one of which the copyright is not reserved,
is too slight to afford uny sufficient evidence, of itself, to a judicial
tribunal, whether- the copyright was, or was not, reserved.
4. If, as the opponents of an exclusive copyH~ht contend,
every purchaser of a book purchases with it the right of reprinting it, no one purchaser could afford to pay but a trivial price
above the Value of the book, independently of that right j because
he would buy no exclusive right; but only a right to be held in
common with all other purchasers of copies. He could therefore
secure no monopoly in the publication of the book j but could
only print it in competition with all others, who should choose to
print it. For sltclL a right he could, of course, afford to pay but
a. merely trivial price, independently of the value of the Lookfor
other vscs. How then could it ever be proved that he had paid
an inadequate price for sucl, a ri[Jltt as he Iuu purchased 7
5. If the author, by selling each copy of his book unreservedly, sells with it the right of multiplylng copies, then the
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presumption would be, that he received a price at least rmneuhat
higher, for eael, copy, than he could have sold it for, if he had
expressly stipulated that it should not be used for multiplying
copies j and from this presumption it would follow,as a logitimute
inference, that he had chosen to adopt this moue of getting paid
for his copyright - that is, by a slightly additlonal price 011 each
copy sold-rather
than
the sale of the exclusive copyright to
anyone individual.
The original question, then, necessarily. returns, viz.: lV/tat
right has tlte purchaser of the book obtained?
Has he purchased
the right to multiply copies? Or only the right to use, il~ other
ways,-th~ particular copy that he has purchased? And, especially,.how can legal tribunals knoio what right has been bought
and sold?
It evidently will not do for an author; after he has sold a book
unreservedly, to say, arbitrarily, that he diu not intend to part
with his exclusive copyright j since it is clear that, in law, every
man must be held to have intended every thing that is neei:ssaril:;
implied in his voluntary act.
The whole question, then, resolves itself into this, viz.: What,
on legal principles, is necessarily implied in the sale of a book,
by an author, when no express stipulation is entered into, as to
the use that is to be made of it? In other words, What rights,
in the ideas communicated by the book, docs the author 1ICcesBaril!! convey, when the sale of the book itself is' qualified by no
express restriction upon its use?
I shall offer an answer to this question, by attempting to prore,
what seems almost too nearly self-evident to need to be proved,
viz.: That a book, and the ideas it describes, are, in fact, and in
law, distinct commodities; and that an unqualified sale of the
book does not, therefore, of itself alone, imply any sale u·lwtcvcr
of the ideas it describes, nor the conveyance of any right whatever to the use of those ideas.
By this I mean that the sale of the book conveys, of itself, no
right of property or use in the ideas, beyomZ that lIIerely mental

by
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})OS8e8Sum and mental. enioyment of them, which ore indeed a
species of property and use j and necessarily, or at least naturally, follow from reading the boo~; but which, for the sake of
brevity and clearness in this discussion, I shall leave out, of eonsideration ...
It will therefore be understood, when, in the remainder of thi.
chapter, I speak of "property"
in, and "me" of, ideas, that I
mean Do property and -use beyond, or additional to, this merely
mental possession and enjoyment of them.
To state more precisely the point to be proved. Suppose the
author of a valuable mechanical invention were to write, and sell
unreservedly in the market, a book describing his machine so
fully that a reader would be able, from the description given, to
construct and operate a similar machine: The purchaser of the
book would, in this case, acquire a right to the mental possession,
and mental enjoyment, of all the knowledge communicated by
the book j but he would acquire, simply by virtue of his purchase
of the book, no right whatever to use that knowledge in constructing or operating a machine like the one described. .And the same
principle applies to all other ideas described in books. PM. is
the point to be prOf)ed.
If the first of the foregoing propositions be true, viz.: "That
a book, and the ideas it communicates, are, in fact, and in laW,.
distinct commodities," the truth of the succeeding proposition,
viz.: "That an unqualified sale of the book does not, oj itself
alone, imply :my sale whatever of the ideas it describes, nor the
conveyance of any right whatever to the use of those ideas,"
would seem to follow of course j because the sale of one thing
...When it is said, in chapter first, pa:;c 1!I, that" an author sells his ideas in bla
volu~5," that "an editor sells his iu his sheets," &e., it is not meant that they
ncaa<arily sold an entire alld unqualified right of property in their ideas; but only
a partiu] or qualified right, viz.: a right to the IIlenlal posscsslon and menial enjoyment of them. Whether the purchaser acquires nny further ri:;ht of property
than this, in 'he idfiU described in the volumes and popers, will depend on the
principles laid down in this chapter.
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can, perhaps, never, of itsclf, imply the sale of another thing,
that has a. separate and distinct existence.
That n. book, and the ideas it communicates, are, in fact and i~
law, separate and distinct commodities, is apparent from the following considerations, viz.
1. What is an idea 1 It is a production of the mind. It is
wholly immaterial. It has no existence, except in the mind. It
can exist only in the mind. It no more exists in a book, than it
docs in n. stone, or a tree. It can no more exist in a book, than
in n. stone, or a tree.
2. What is a book? It is mere paper and ink. It is entirely
material. In its nature, it differs as much from an idea, 88 a.
stone or a tree differs from an idea. There is no more natural
affinity between a. book and an idea, than there is between a.
stone, or a tree, and an idea. That is, an idea. will no more
inhere in, or adhere to, a book, than it will inhere in, or adhere
to, a stone or a tree.
When, therefore, a man buys a book, he docs not buy any
ideas j because ideas themselves are no part of the book j nor are
they in any way attached to the book. They exist only in the
mind.
.' A book, therefore, does not, as, in common parlance, is habitually asserted, contain, auy ideas. The most that can be said,
is, that it represents, describes, or perhaps more properly still,
8uggests, or brings to mind, ideas. And how docs it do this '1
In this way only. The book consists of paper, with certain
characters, in ink, stamped upon it. These characters were devised to be used as arbitrary signs, or representatives, of certain
sounds uttered by the human voice; And by common consent
among those, 'who are acquainted with these arbitrary significations, that have been attached to them, they are used to represent
those \sounds. The vocal sounds, which these characters arbitrarily represent, are, by common consent, used by mankind, 88
the namcs of certain ideas. These names of the ideas are not
the ideas themselves, any more than the name of a man is the
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man himself. But when we hear the names of these ideas, the
iUC3S themselves are brought to our minds; just as, when we
Lear the name of a man, the man himself is brought to mind.
In this way the characters printed, ~ ink, in a book, are used-as
the signs, representatives, or names, at second hand, of men's
ideas; that is, they represent certain sounds, which sounds stand
for, represent, and thus call to mind, the ideas. This is all the
resemblance a. book has to the ideas, which it is employed to communicate.
The most, therefore, that can be said of a book, is, that it
consists of, or contains, certain material things, to wit, charaotera
in ink, stamped on paper, which, by common consent among
mankind, are used to represent, describe, suggest, or carry to
one's mind, certain immaterial"things, to wit, ideas.
It is, therefore, only by a figure of speech, that we say that a.
book contains ideas. We mean only that it contains, or consists
of, certain material things, which suggest ideas. It contains only
such material signs, symbols, or arbitrary representatives of
ideas, as one mind employs in order to suggest or CODl"ey
its ideas
to other minds.
1\ow, unless the sale of a material symbol, or representative,
be legally and nece88arily identical with the sale of 'the immaterial idea, which that symbol represents, or suggests, it is clear
that the sale of a book is not, legally or necessarily, identical
with the sale of the ideas, which that book may suggest to the
reader.
The ideas themselves are not contained in the book; they constitute no part of the book; they have their whole existence
entirely separate from the book-that is, in the mind; the whole
object, design, and effect of the book are, to suggest certain ideaa
to the mind of the reader, and thereby act as a vehicle, or instrumentality, for conveying the ideas from one mind to another.
What ground is there, then, for saying that the sale of thebook is necessarily or legally identical with the sale of the ideas,
which it communicates, describes, or suggests'! None whatever.
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Suppose lI. man make lI. book, containing such drawings, pic.
tures, and written descriptions, of his house, his farm, his horses,
and his cattle, as are sufficient to bring those commodities to the
mind of the reader.
.And suppose he then sell that book unreservedly in the market.
Does the purchaser of the book acquire,
by virtue of that purcluse, :my right of property or use in tho
commodities described in the book?
Certainly not. And why
not?
Simply because the book, and the things it describes, .are,
in fact, and in law, separate and distinct commodities; and ilie
sale of the one docs not, therefore, at all imply the sale of the
other.
The same principle applies to a. book, that describes idea.,
instead of houses and lands. The book, and the ideas it describes,
arc as much separate and distinct commodities, in the one case,

as arc the book, and the houses and lands it describes, in the
other.
And the sale of the hook, that describes the ideas, no
more implies the sale of the ideas, than the sale of the book, that
describes the houses and lands, implies the sale of the houses and
lands.
The only difference between the two cases, is this wholly immateriar one, yiz.: that the written descriptions, of the idea.,
arc sufficient to put the reader in actual poescseion. of tho ideas
described - that is, in mel/tal possession of them, which is the
only possession, of which they are susceptible'; whereas the
written descriptions, of the houses and lands, are not sufficient to
put the reader in actual possession of those commodities j since
'the possessio» of houses and lands must be a p7tyBical, instead' of
a mental one. But this difference, in the two cases, is wholly
immaterial to the rigbt of property for use; because simple po._
session: of the ideas, (and this is all the book gives,) is of no
importance, in law, without the right. of property for
has been already explained in chapter .2d, section 2. •

U8t- 88

\

• It is perhaps worthy of notice, in this eonnexlon, tbat a man can acquire,
(rom a written description, the lame l1Iental possession of AOll$u Bnd landi, that
he can of ideM. That is, he enn Bequiro the same b,ou:1w.qe o( boases Bnd
11

lana..
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The conclusion, therefore, that the sale of Do book, describing
idea», gives no right of property in the ideas, for u~e, is just as
valid and inevitable, as is the conclusion, that the sale of Do book,
describing houses and lands, gives no rig~t of property in the
houses and lands, for uae.
.
An author, in selling a book, sells nothing but the book itself;,
the right to usc the book itself; and the right to all the benefits,
which necessarily or naturally result to the reader from the use
of the book alone. He sells nothing that the book describes; nor
the right to use any thing that the book d~cribes.
The question, arises, then, what is necessarily, naturally, or
legally involvedin the use of the book olone'l The answer is this.
The whole object and effect of the book itself, as Do representative of ideas, are accomplished, when it has suggested to its
readers all the ideas which it can suggest. Every possible use
and power of the book itself, in relation to the ideas it describes,
are exhausted in the execution of that single function. After
that function is performed, the book itself is thrown aside, and
h~ no part nor lot whatever- in any of the uses, to which the
ideas, it has suggested, may be applied. How, then, can it be
said that, the use of the book involves the me of the ideas it
communicates, when the me of the ideas is a whollY"sepnrate act
from the me of the book itself; and the use of the book itself is
a wholly separate act from the use of the ideas '1 There would be
just as much reason in saying' that the me ~f a book, that described a farin, involved the use of the farm, as there is in ,saying
that the me of a book, describing Ideas, involves the ule 'of those
ideas.
Plainly, then, an author, by describing his ideas in Do 'book,
and then selling the book for use, gives no more right to the use
tbnt he CAll of idens; nnd this Tcnowltdge of idells is 1111
tho poueuion of them that
be ean, in ar.!I v:a!l, acquire, It would seem, therefore, thnt if this merely mental
pcssessicn of tbings, whicb is aequlrcd by rellding nbout them, were oC any
Importance, in law, it ought to have the snme Importance Ilnd effect, in the case
of bouses and Innds, III in the C4SO of ldeu.·
'
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of his ideas, than a man, who describes his farm in a book, and
then sells the book for use, gives a right to the use of his firm.
Certainly, too, eyery purchaser of a book, that describes ideas,
is as mueh bound to know, that the book and the ideas are separate and distinct commodities, as the purchaser of a. book, that
describes a farm, is bound to know that the book and the farm
are separate and distinct commodities. And the purchaser of a
book is also bound to know, that he no more acquires a right io
use the ideas, by simply buying a description o.f them, than he
acquires a right to use 3r farm, by simply buying a description
of it.
But .perhaps it will be said that the whole object, in buying a
book, is to get possession of the ideas it describes; and that the
whole object, in getting possession of the ideas it describes,' is to
use them for our benefit, as in the ~e of any material commodities, which we seek to get possession of; that the author knows.
all this when he sells the book ; and that the law will consequently imply that he consented to it j inasmuch as otherwise it
would impute to him the fraud of making a sale, inform, without
intending that the real benefits of the sale should be.enjoyed by
the purchaser.
. But there is no such analogy, between material and immaterial
things, as is here assumed: The possession of material things,
without the right of use, is a burden, becaitse it imposes labor,
without profit. Men therefore do not desire the possession of
material things, unless they have also the right of using them.
But it is wholly different witJi ideas. The simple pMsession of
them is necessarily a good. They are .no burden. They, impose
up profitless labor upon the possessor. They furnish food and
enjoyment for his mind, and promote its health, strength, growth,
and happiness, even though he be not permitted to use .them, in
competition with their owner, as a means of procuring subsistence
for his body.
A yery large proportion of all the books, that arc purchased,
nrc purchased sJlely for the mental enjoyment and instruction to
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be obtained by reading them j and not for the purpose of reprinting them, nor of ~tsing the ideas for any pecuniary end.
There is, therefore, no ground for saying that the whole object
of buying books, is to get the ideas, to be ~t8ed for pecuniary
purposes; and that, unless they can be so used, the author has
practised a fraud on the purchaser. The mental enjoyment and
instruction, which the reading of books affords, are suffieient
motives for the purchase of books, even tlrough the right to use
the ideas described in them, for pecuniary ends, be no part of the
purchase.
Taking it for granted that it has now been established, that a
book itself contains no ideas; that a book, and the ideas it describes, are, in fact, and in law, distinct commoditiesj and that
the sale of, the book legally implies no sale of the ideas for uS,e
(beyond the simple mental possession and enjoyment of them) ;
I stop to anticipate an objection, viz. : It will be asked how one
man can trespass upon another man's right of property, in ideas,
by simply printing and selling a book, that contains no ideas?
The answer to this question is, that a book cannot be printed
without using the author's ideas j inasmucli as those ideas are an
indispensable guide to the work of p1'intinu a book that shall describe them. They are an indispensable guide to the-scork of setting the type that are to represent those ideas. It is impossible,
therefore, that a book can be printed, without using the ideas
which the book is to describo., This use, therefore, of an author's
ideas, unless with his consent, expressed or implied, is a trespass
upon his right of property in them. The use of his ideas, without his consent, in making a valuable book, is as much a trespass
upon his right of property in those ideas, as the use of a man's
printing press, without his consent, in printing the book, would
be a trespass upon the owner's right of property in the printing
press.
But not merely the printing of a book, without the author's
consent, is a trespass upon his right of property in Lis ideas, but
the sale, and even the reading, of a book thus printed, is also a
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trespass Upl.lU the S:lUlC right of property - mill ~hy?
Because
the right of p1"0P~'11J is a right of absolute dominioa. The owner
of ideas, therefore, has a right to inhibit - and, where he reserves his copyright, he docs inhibit - the couununieation of his
ideas, from one mind to another, through the instrumentality of
any books whatever, except sucli as lie himself prints, or license.
to be prin ted. }.:ny body, therefore, who either sells or reads a
book, not printed by the author, nor licensed by him to be printed,
is an accomplice and agent in taking the author's ideas out of his
control, and in communicating them through a. channel or instrumentality, which he has inhibited to be used in the communication
of his ideas.
So absolute is an author's right of dominion over his ideas,
that he inay forbid their being communicated even by the human
voice, if he so please. And such prohibition would be as perfectly legal, as any other act of dominion over them.
An author may, if he please, by express contract, restrict the
communication of his ideas, beyond the first purchasers of the
books, which he himself prints, or licenses to be printed j and
thus make it necessary for every man to buy a. book, and pay
tribute on it to the author, ~n order to become -aequainted with
the ideas. And there may, perhaps often, arise cases where it
would be for the interest of an author to do so. But without
such an express contract, the presumption of law would be, that
the purchaser of a book had the consent of the author to sell it,
lend it, or dispose of it, at his pleasure, as he would any other
material property j and that' e.ery one, into whose hands it should
thus lawfully como, might read it.
Dut here another question will be raised, viz.
If a book, and the ideas it describes, are distinct commodities ;
and if the sale of tho book do not imply the sale' of any right' of
property in the Ideas described in it,'{beyond the mere possession
and mental enjoyment of them j) how is' it tliat men can rver
have a. right to usc any of the ideas described in books, without
making 3. special purchase of them, srparatL'ly from the book f
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It is important that this question be answered; because,
althouzb
the productions of every man's mind are theoretically.
o
Lis propcrty, yet we see that, in practice, flOt all, but 'lear?y aU,
the ideas, that are described in books, arefreely used by mankind
at large, in any and every way in which they please to use them
- (except the single one of reprinting the author's descriptions
of them) -without making any special purchase of them from
the author, separately from the purchase of the books describing
them. It may seem, at first view, that this practice must be ilIc~1.
But I shall attempt to show that mankind
o
. have a. leoal
riollt to use, in this way, not all, but nearly all, the ideas that
are described in books. And the question now is, nOtO can they
'lave this riOltt, con8i8tentlg tvith the principles hitherto laid down
in tTtiB eBBay?
The answer to this question is to be obtained by applying, to
each case, these general rules, viz.
When an author sells a book, describing his ideas, the law
presumes-that he intends to retain all such of his original exclusive rights of property in them, all may be practically valualile to
him; and that he intends to abandon - not to Bell, but to abandOlt- all such of his original exclusive rights of property in
them, aB would not be of a.ny value to ldm, if retained.
The law raises these presumptions, on his part, because they
are abstractly reasonable, and conformable to the principles of
action, that generally govern mankind - that iI:!,-mankind generally wislt to preserve all their rights of property, that will be
practically valuable to them j and they generally wish not to look
after, watch over, or consequently to preserve, any rights of
property, that are too insignificant to be of any practical value
to them.
Thcse rules also, when applied to ideas, arc only the synonyms
Or equivalents of the general principles, on which the administration of justice proceeds in all cases, viz.: that the government is
establlshcd and maintained for practical, and not for merely theoretical, -purposes ; and 1113.t it will therefore protect a man in the
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possession of every thing that is his, and that is of any real appreciable value to ltim ; but that it will incur neither the trouble
nor expense of protecting him in that, which, though it may be
theoretically his, is of ,w real appreciable value to kim:
This, too, is, practlcally'speaking, all tho protection, which the
law can give to a man's rights of property, in all!! case; whether
the property be material or immaterial; because the law can
award no damages for the invasion of rights, unless the injury
suffered be large enough to be capable of being measured by at
least 80me legal standard of value, as a. cent, a farthing, a penny,
or some measure of that kind.
These principles are usually expressed by the legal maxim, de
minimis non c:urat lex [the law takes no care of trifles;] (which
maxim, by the way, implies that the law does take care of every
thing that is of any real appreciable value).
The result of these principles, then, when applied to ideas, is
simply this, viz.: wherever an author's exclusive rights of property in them, can be of any real appreciable value to him, the
law will protect him in them; inasmuch as it will presume that
he desires to retain them. But wherever his exclusive rights of
property in them, can be of no real appreciable value to him, the
law will not protect them; but will prcsume that he voluntarily
abandons them.
In other words, wherever an exclusive right of use would be
more profitable to the author, than a right in common foitTt the
rest of mankind, there his exclusive right is presumed to be
retained. But wherever a rigllt of usc, in common fOitll the rest
of mankind, would be just as profitable to the author, as an
exclusive right, there his exclusive right is presumed to be abandoned, and only a common right retained.
Now, in order to determine ft'hat exclusive rights of property,
in his ideas, can be made more valuable to the author, than a
eomnwn right, we must determine, in the case of eacli ir!ea, or
collection of ideas, what J1rofitable usc he could make of an ezelusive right, oyer a common right; or, on the other hand, what
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profits he would. lose, by suffering his exclusive right to become
connnon to all. And this question is one, which, in practice,
could !jt:llcrally be vcry easily settled.
In the case of the most important labor-saving inventions, for
eX:1111}11e,
the exclusive right of using them, is evidently more
valuable than a right in common with the rest of mankind; because an exelueive right will sell for a price in the market;
whereas a. common right will not. An exclusive right will also
be more profitable for the inventor, .• he wish to use it himself,
than a. common right j because it will enable him to avoid competition, and thus obtain a higher price for his labor. For these
reasons the law will presume, in the case of such inventionshowever fully they' lUay be described in books, and however unreservedly such books may be sold in the market - that the
authors choose to retain their exclusive right in them, for pur-

of labor. At the same time, perhaps, the law will not
presume that the inventors retain the exclusive right to their
inventions, for literary purposes - that is, for the purpose of

jjOSCS

writing books describing them - because the profits, on the sale
of such books, may be insignificant; and because also it may be
for the interest of the iuvcntors to have their inventions described
by others than themselves, and thus more widely advertised for

sale.
Nevertheless, in the case of most of the ideas described in books,
the only exclusive right, that ean be of any profit to the author,
over a CCllIIlIlCIn right, is the right of using thcmjol' literary purposcs. This, therefore, is 'the onlye:l'dusive right, which the
law 1\ ill ordinarily presume that the author wishes to retain.
The ideas, described in print, may be classed - with reference
to the rights retained, and the rigllts abandoned, by the authors
- under three heads.
In the first class IIlll,)' be reckoned those Inbor-saving, und other
vuluablo, inventions, of which the authors retain the exclusive
lISC: for tTIC particular purposcs for wld"'t tlie invention» (Ire 8jJedally d~si!Jlled; hut of which the authors do not, ordinarily,
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retain the exclusive usc, for literary purpose8 -

that

is, for the

purpose of writing descriptions of them."
In the second class Illay be reckoned those ideas, of which the
authors retain the exclusive usc, for literary purposes, but not
for any other purpose.
In the third class may be reckoned those ideas, of which the
authors retain no exclusive usc whatever.
But let us explain, a little more particularly, the principles of
law applicable to each of these classes of ideas.
1. As an example of the first class of ideas, take the invention of the steam engine ". The invention itself is of immense
value, for pll1poses of labor; but a book, describing it, would
probably yield little or no profit, as a mel'ely literary enterprise.
If, therefore, the inventor of the steam engine were to write a
book, making the invention fully known to the public, the law
would nevertheless presume that he reserved his exelusite right
to the invention, for use as a motive power; but, at the same
time, it would probably presume that he abandoned his excluslue
right to it, fur literary ,Pu11)oses,' and that he was willing it
should be freely written about, by all who might choose to write
about it. And even if other men should reprint his own description of it, without his consent, yery likely the law would not say
that any wrong had been done him j but rather a Lencfit, inasmuch as his invention would thus bcrmore widely advertised, for

sale, than it otherwise would be.
But if uny other man, than the inventor, were to write a hook
describing the steam engine, the law would most likely IJreslIllle
that he wrote it solely as a literary enterprise j awl that he
therefore wished to retain Lis exclusive right of property in it.
2. In the second class of ideas - those, ill which the authors
retain an exclusive right, fur literary }l1ll'jlv81!8, hut I/ut for any
other usc -11Iaj' he reckoned un infinite number of iclca;:, that
arc really useful to munkind, us guides for their conduct, under
-various circumstances ill life j hut which, nevertheless, have
sillyly 110 appreciable market value, fur Il$.'. Take: for example,
1;
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the ideas, that the earth is a globe; that it turns on its axis; that
it revolves round the sun; that honesty is the best policy ; that
industry and economy are the roads to wealth j that certain kinds
of labor are injurious to the health; that certain kinds of- food
are more nutritious than others j that certain diseases are contagious, and others not; that certain animals are untamable and
dangerous; that other animals are 11armless, susceptible of being
domesticated, and made subservient to the uses of man; that
certain systems of philosophy and religion have more truth in
them than others; and an infinite number of other ideas, which
are valuable to mankind for me; but which, nevertheless, if
offered for sale singly in the market, would not bring a farthing
apiece, from one man in a thousand.
The only way, then, in which any exelusioe property, in ideas
of this kind, can be made valuable to the authors, is by using
them for literary purposes, instead of attempting to sell the ideas
themselves singly for me.
Since, then, this right to use one's ideas, of this kind, fur
literary purposes, is the only exclusive right of property, that can
be of any practical value to the author, it is the only exclusire
right that the law will presume that he intends, or desires, to
retain, when he sells a book describing them.
:-: •
This exclusive right of using I ideas for literary purposes, is
what we call the copyright. And this is the only exelusiue right
of property, which authors usually retain, or wish to retain, in
the ideas they describe in their books.
But, because a man ,has the exclusive right of using his own
ori[Jinal ideas, for literary purposes, it must not be inferred that
authors have any exclusive right of property of this kind, except
in thoseparticular ideas, which they themselves originnte. Now
it is only a very few of the leading,lJrimary, anti most important
ideas, described in books, that. are original with the authors of
the books j inasmuch as the elementary truths, in nearly all dellartments of knowledge, have been long known to mankind. An
author's oriflinality is, therefore, generally confined to secondar!l
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and 8ub8idiary ideas, such as the combination, arrangement, and
application of the leading or elementary ideas, and the style of
the composition describing them. And it is only in these original ideas of !ti8 own, that the law gives him a copyright, or any
exclusive property.
"
3. .Among the examples of the third class of ideas - in which
no exclu8ive right whatever is retained-may
be reckoned a.
large proportion of the ideas, which appear in newspapers j especially the accounts of passing events, and comments thereon;
which ideas have an interest to-day, but will be stale to-morrow;
and an exclu8ive right in them will never be of any appreciable
value to the author, either for the purpose of being reprinted, or
for any other use. In this case the law presumes that the author
retains no exclusive right of property in them j simply because
such exclusiue right would be of no practical va.lue to him.
If, however, these ideas have any particular intellectual merit,
which would add to the author's reputation, the law will presume
that he wishes to retain his exclusive right of properly in them,
8() far
as is neces8ary to 8ecure to himself tke reputation of
autllor8hip, ~\'en though no direct pecuniary advantage is to be
derived from them. The law', therefore, will require that those,
who reprint such ideas, should ascribe them to the true author,
instead of printing them as their own. Of course !his requirement applies only to such ideas, as have such an essential and
_ important merit, as the authors may reasonably desire the credit
of." It would not apply to ideas too trivial to be worthy of Po
reasonable man's consideration. To such, the principle, that the
law docs not take care of trifles, would apply,
I shall now take it for granted, that it has been sufficiently
shown, that n book, and the ideas described in it, are, in fact,
and in law, distinct commodities j that the sale of the fo;mer
implles no sale of any rigltt of property in the latter, beyond the
mere possessionand mental enjoyment of them j that, with these
exceptions, the law presumes that an author desires to retain his
exclu8ive right in all his origiw11 ideas, for all purposes whatso-
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ever, for which such exclusive right will have an appreciable
value, llccuniarily or otherwise, over a right in common with the
rest of mankind.
This presumption of law, in favor of the a~thor, arises, with(lilt allY special notice being givell, in the Look, that he wishes to
retain his copyright, or any other I aclusiue right, in the ideas
described. It arises, in the case of ideas, on the same principles,
and for the same reasons, as in the case of material property,
viz.: that the ideas are the products of labor j that ~ey are
naturally the property of the producer; and that it is as unreasonable to presume that he would gratuitously part with any
valuable rights in them, as it is that he would gratuitously part
with any equally valuable rights in his material property.
It is not legally neces8ary, therefore, that an author should

give notice, in hi8 book, that he retains his copyright, or any
other right in the ideas described.
Indeed it might, in 80me
cases, be dangerous to give the notice "copyrigltf reserved ;"
that is, in cases where still other rights, than the copyright, were
intended to be reserved; because such notice, unaccompanied by
any other special reservation, might imply that no other rights,
than the copyright, were reserved.
But although it might be dangerous to give noticej~rimply of a
reservation of "copyright,"
where still other rights were intended to be reserved - as in 'the case of books describing valuable mechanical inventions, and also in the case of dramatic and
musical compositions, where the right of performing the pieces

was intended to be reserved -

it might, nevertheless, be highly
judicious, to give notice of the reservation, botlr of tlie copyright,
aiul of all other right8 intended to be reserved, in order to guard
;t;;:.in~t an~' Pl"c:"I1J11ptionof abandonment, "in doubtful CIISCI!:
a~:,i/l·t the will of tIll! author,

TakilJe it fl.l"gl'ullwd that the If"e:;tiulJ, ·WLcther the sale of II.
book unreservedly, implies a. sale, fur Ulle, of the ideas described
in ·it'} has now been sufficiently answered, I proceed to .answer
another question, very similar

in character
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wit:

\r~hether if an inventor

make an unreserved

machine, constructed in accordance with his invention,

sale of a.
such sale

"ill include the sale of a right to construct other similar rnachines 1 or only a right to use the particular machine sold 1
It will be seen at once that much of the same reasoning, that
is applicable to books, and the ideas described in them, is applicable also to machines, and the ideas, after which they are constructed.
For example, the machine, and the idea, after which
it is constrncted, are, in fact and in law, separate and distinct
commodities; as much so as are a book, and the ideas described
in it. The machine does not literally contain the idea, after
which it was constructed; although we are in the habit of speaking of machines in this manner.
The idea does not exist in the
machine; it exists only in the mind. The machine consists only
of wood, iron, and other corporeal substances.
The forms and
shapes, given to those substances, are only 1fects, produced upon
them by a combination of causes, to wit, the idea of the inventor,
and the physical .labor of the machinist; just as the order,
arrangement, and collocation of the printed letters in a book, are
effects produced by a combination of causes, to wit, the ideas of
the author, and the physical labor of the printer.
In both
cases - that of a machine, and that of a book - we can ascertais.
the nature of the causes, (that is, the ideas, and the physical
labor,) by an examination of their effects. But the causes and
their effects are not, therefore identical.
They nre, in fact and
in law, distinct entities; as much so as are nny other causes and
their effects. The machine, too, as'a wllole-that
is: the wood,
iron, or other corporeal substances, with the effects produced
upon them, or the shapes given to them, by tbe idea of the' inventor ann the labor
the machinist - is elenrlv. . in f.·1(·t and
. ill
law, a ,li"tiuct entity from the idea of the in n'lIt"l'. ,.J,it'll eau

of

.

exist only in the mind. And the sale or the umchiue, therefore,
implies no sale of the inventor's idea, any farther or otherwise
than this, to wit. The sale of the machine implies a right to nse
it j and the right to usc

it, implies a right to me the idea of the
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inventor, so far as it may be necessary to use it, in order to use
the machine; but no farther.
The same question, in substance, may now be asked, in regard
to a machine, that was before suggested in regard to a book, viz. :
If a machine, and the inventor's idea, after which it was constructed, be, in fact, and in law, distinct commodities; and if the
machine do not literally contain the inventor's idea; how can his
rights of property, in that idea, be trespassed upon, by another
person, in constructing or using a similar machine - that is, a
machine which does not contain any idea whatever '1
The answer is the same as in the case of the book, viz.: that,
although the machine do not literally contain the inventor's idea,
yet the machine cannot be constructed without u8inrj his idea.
That idea is an indispensable guide to the construction of the
machine.
And this use of the inventor's idea, without his consent, is a violation of his rights of property in it.
So, also, in operatin[J a machine, the operator use8 the inventor's idea; for he designs and endeavors to produce the same
results, as those intended by the inventor, and by the same process, as that devised by the inventor.
This, therefore, is a use of
the inventor's idea, and is consequently a trespass upon his rights.
The same principles apply to sculpture, painting/'drawing,
&c.
and the design after which it was sculptured, are
distinct commodities; and the sale of the statue does not convey
any right to use the sculptor's design, for the purpose of making
a. copy. The same is true of paintings and drawings, the designs

.A. statue,

of which can be made of sufficient practical value to the authors;
to be entitled to be recognized, by law, as objects of private
property.
It is not le.qally nece88my to give notice, on a machine, that
the invention is reserved; because, if the invention be such, as
that the exclusive use of it will be of any really appreciable
value to the author, every body is bound to presume that it is
reserved. But where the fuct of value is at all doubtful, it may be
of utility to give the notice, in order to guard against the doubt.
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V.

IX IXTr.r.L1:Cl'UAL PROPERTY.

As 3. matter of public policy, the expediency of allowing a
man n. perpetual property in his ideas, is as clear as is that of
allowing him a perpetual property in material things.
IDmt is the argument of policy again8t a perpetual property
in ideas? Principally this - that the world will get ideas
cheaper, if they get them for nothing, than if they pay for them.
This argument would be just as good in favor of abolishing the
right of property in the material products of men's labor, as it is
for abolishing it in Intellectual ones. Take wheat, for example.
If the right of property in wheat were abolished, the world would
get the stock of wheat, that is now on hand, for nothing. But
the next crop of wheat would be a small one i and people would
then learn, that in the long run, the cheapest mode, and the only
mode, of procuring a constant and ample supply of wheat, is to
acknowledge that wheat is- the property of the producers, and
then to buy it of them by voluntary contract. Under the system
of a right of property in wheat, there will be a perpetual supply
of wheat i because men have a sufficient motive to produce it;
and n man can always procure enough for his uses, by giving a:
reasonable proportion of the products of his own labor in exchange. But under the system of no right of property in wheat,
he would be able to get wheat at no -price whatever, after the
present stock should be consumed i simply because men would
have no sufficient motive to produce wheat, unless their right of
property in it were acknowledged.
The principle is the same in regard to valuable ideas. We can
get the frce usc of tllc.prc8t'11t lJioc!: of ideas, lly destroying the
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rights of the producers to their property in them. But if we do,
the next crop of ideas will be a small one, as in the case of the

wheat,

If we want no new ideas, but only wish to get the use of the
1,re5ent stock for nothing, without regard to justice, the true way
undoubtedly is, to abolish all rights of l)roperty in them. But if
we wish to induce men of inventive minds to go on producing

•

new ideas, the hue way certainly, if not the only way, is to
respect their rights of property in those they have already produced.
But governments have the idea that

intellectual

men -

espe-

ciully authors and inventors - can be induced to work, if they.can
1JUtbe permitted to enjoy a partial or temporary property in the
products of their labor j while it is conceded that all the rest of
mankind should enjoy a full and perpetual property, in the
products of theirs.
But there are the same reasons of policy,
for allowing men a perpetual property in -their ideas, that there
arc for allowing them a perpetual property in the material products of their labor.
What are the great incentives to enterprise and industry in the
production, of material wealth '1 Plainly these - the tllOughts
that whatever a man acquires, will be his during life, or during
pleasure, and that, at his death, whatever he leaves, will go to
those whom he wishes to provide for. These are the all-powerful
springs, and almost the only springs, that keep all physical industry in motion, and supply the world with wealth.
Thc policy of nature, for supplying mankind with subsistence,
is, that each man shall labor, first and principally, for himself
and those most dear to him j and only secondarily and discretionally, for maukind in g<:lIeral; unless, indeed, his labors for man-

kind at largc, can be mude productive of

t to himself, and
those naturally dcpcndeut on him. In this wa,)', each man laboring for, ana supplying, those nearest to him, all arc labored for,
and supplied. This polioy is dictated null impelled by the natural
strength of the human uffcctlons, which arc uucoutrollable by
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human statutes i and 110 adverse policy, devised or dictated by
Iawgivers, such as that of requiring a man to work for mankind
at large, instead of working for himself and his friends, can either
stifle these natural motives, or supply others of any thing like
equal power over the energies of men.
But how would these motives be weakened, and nearly deadened, by the knowledge that, at the end of a brief period, the
products of a man's labor would be taken from him, against his
will, and given to men, whom he never knew, or knowing, does
not love 1 And how would the general production of wealth be
checked, and nearly paralyzed, by the establishment of such a.
principle, us a universal law 1 How many fruitful farms, for
example, would ever have been reclaimed from their wilderness
state, if those, who felled the trees, and subdued the soil, had
known that, after a period of fourteen years, the fruits of their
labors would, be taken from them and their faruilics, and be made
the common property of the world 1 How many substantial,
comfortable, and elegant dwellings would ever have been erected?
if those, who built them, had known that, after occupying them,
with their families, for fourteen ~'ears, they would be required to
admit the world at large to an equal occupancy with themselves 1
The universal, and the universally known, nature of man answers
these questions i and tells us that, with such a prospect before
them, mankind, as a general rule,. would labor only for the
production of such things, as they and theirs could actually

con811m~within the time they were allowed to possess them i t'tat
tlu:y 1L'ould not labor for the benefit of robber», intruders, or
stran!lers ,. that they would therefore attempt none of those accumulations for the future, which each man and each geuerution
of men now' attempt, under the inducements furnished by the
principle of pCIJlelual property, in one's self and his descendants,
The consequcnce, therefore, of such n principle would be
univcrsnl povcrty.
~Ien would produce only as they consumed.
And this state of poverty would continue so long as the right of
individual and pcrmuncnt propert~· was denied. But let the right
18
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of individual and perpetua.l property, In the products of one's
labor, be acknowledged, and the whole face of things changes at
once. Each man, secured in his right to what he produces, commences to accumulate for the benefit of himself, and those whom
be desires to protect. He controls and enjo'ys his accumulations
Juring life, and at death leaves an important portion of them to
his children, to aid them in making still greater accumulations,
which they, in turn, leave to their children. And this process
continues, until "the world arrives at that state of wealth, in
which we now find it; the whole world enriched b'y the wealth
individual proprietors j instead of the whole world being Impoverished, as in the other case, through the impoverishment of the
individual producers of wealt}l.
Such being the la.w of man's nature, imperatively controlling
his motives and energies, there is no reason wh'y the true policy
indicated by it - that is, tbe policy of perpetual property-e-should not be applied as well to the producers of intellectual, as
of material, wealth. There is no reason why the principle of
individual and perpetual property.dn ideas, will not prove 8S
beneficent towards the whole human family, by stimulating the
production of valuable ideas, as does the same principle when
applied to corporeal things. Men produce valuabie~ideas just in
proportion as they are furnished with the necessary facilities, and
stimulated b'y adequate motives. This they do under the jnfluence of the same la.w,which stimulates them to the production of
material wealth. And the increase of intellectual wealth would
be as much accelerated, b'y the adoption of the principle of perpetuity, in reference to Intellectual property, as is the increase of
material wealth, by the adoption of the same principle, in reference to material property. On the other hand, the production of
intellectual wealth is as much checked, and discouraged, b'y the
systematic plunder of the producers, as the production of material
wealth would be, by the systema.tic plunder of its producers.
The production of intellectual and of material wealth obeys the
same Iaws in these particulars. And these Jaws arc utterly

or
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irrevocable by human enactments. Government cannot compel
the Arkwrights, and Fultons, and )Iorses to invent their great
ideas, and give them to mankind. It can only induce and enable
them to do it. And tlde the government must do, or mankind
must lose the benefits of the ideas themselres.
Such, then, being the inevitable conditions, on which alone
these valuable ideas can be obtained, the questions for society to
settle are, simply, whether government shall encourage the
production of these ideas, by protecting them as property to their
producers 1 And whether, when the public want them, they
shall be necessitated to buy them, and pay for them, as for other
property 1 Or whether the production of them shall be discouraged and suppressed, by the systematic and legalized robbery of
the producers 1
At present, the United States, England, and some other nations
say, by their laws, we will give this property a. partial protection - that is, the protection of civil, but not of criminal, laws j
and even that protection it shall have onl!! for a brief period;
after which, it shall be a subject for free plunder by all."
What effect this system has upon the production of valuable
ideas, may be judged of, by the effect, which a similar system
confessedly uoulil have, upon the production of wealth, by the
physical industry of men. If such a systcm would discourage
all physical industry, it now discourages all intelleetuaJ effort, in
a corresponding degree. And, consequently, we now }javea correspondingly less number of valuable inventions, than we otherwise should have, Under a. system of full protcctio'n- that is,
the protection of both civil and criminal laws - and of perpetual
property in the producers, we should doubtless bare five, ten,
twenty, or more times as many-valuable inventions, as we now
bare. This may be safely predicated, both from the general
principles go\"erning the production of all valuable commodities,
namely, that they are produced in quantities corresponding to "the
protection affordedthem, and the prices paid for them j and also
from-an observation of the present condition of Inventors generI(
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ally, and of the difficulties they encounter in bringing out their
ideas. What is that condition? And what are those difficulties'I
In the first place, the general condition, of both authors and inventors, is that of poverty. Doing incomparably more to enlighten and enrich mankind, than any other persons, they are
probably, as a. class, poorer than any other industrious class in
the community. This is all owing, especially in the case of inventers, to the miserable protection afforded to their property,
and the consequently small price they obtain for their labor. In
the second place, the difficulties they experience in bringing out
their ideas, arise solely from their poverty, and their inability to
obtain the necessary capital with which to make their experiments, and upon which to live while making them. This inability to obtain capital, results wholly from the want of protection
given to such property j whereby the value of each inventor's
prospectiue property, in his inventions, is rendered so precarions
as to be a wholly inadequate security for investments. The
natural risks of an inventor's failure to make an invention, interpose such an obstacle to the procuring of capital, as can be overcome only by the prospect of large profits in case of success.
But when this prospect of large profits, in case of success, is cut
off by the inadequate protection afforded to the' property to be
produced, and the brief period for which even that protection is
afforded, there is no-adequate security left, as a basis for investments. 'And nearly all capitalists view the mattcr in this light.
Inventors, therefore, as' a general rule, are unable to- procure
capital. The consequcnce of this want of capital is the same, in
the case of inventors, that it is in the case of any of the other
industrial classes j for an inventor can no more produce idees,
toitlzout a money capital, than other men can produce houses,
ships, or railroads, without a. similar capital. The result is, that
a. large portion of the inventions, that otherwise would be made,
are never brought out j and the world loses t110 benefit of them.
The operation of these causes, in crippling the powers of inventors, is so general, so nearly universal, and so severe, us to have
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3.

matter

of the most public notoriety.

141
Yet the true

remedy, and what must, in the nature of things, be the only true
and practicable remedy, is seldom proposed, and has never been
adopted.
If the property of inventors were fully protected, and made
perpetual, they would find no more difficulty in obtaining the
capital necessary for their Purl)oses, than other men do in finding
it for theirs j because, although there may be more risk as to the
success of 3. 8ingle experiment of theirs, than there is of the
success of the ordinary operations of business, yet, in the 10tl9
run, their labors would be much more lucrative, than the business
of other men j and this prospect of superior profit, would enable
them easily to command the necessary capital.
Invention would
become 3. regular business, 3. distinct profession, on' the part of
large numbers of men who have a talent for it, instead of being,
as now, little more than the merely occasional occupation of here
and there an individual.
The number of inventors would thus,
not only be greatly increased, but individual inventors would
produce many more inventions than tliey now do. The number
of persons, who have a natural capacity for invention, is probably
as great as the number of those, who have a natural capacity for
poetry, painting, sculpture, or oratory.
And doubtless as many
have been disabled and dissuaded, by want of means and inducements, from becoming inventors, as have been disabled and dissuaded, by the same causes, from becoming poets, painters,
sculptors, or orators.
But under a system of full protection, and
perpetual property in their inventions, these naturally born inventors would nearly all devote themselves to invention, as their
most congenial and lucrative :pursuit. And the result doubtless
would be, that we should have ten, twenty, and most probably
fifty, or one hundred times as many, valuable inventions, as we
now have.
Mankind 'do not perceive their true interests on this subject;
and they are paying the penalty for their blindness, ill the heavy
toil, and the lack of wealth, which so large a portion of them
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endure. They have not yet fully learned that their brains, and
not their hands, were designed for the performance of all heavy
and rapid labor - that is, through the medium of labor-performing inventions. Yet such is the truth, as witness the water
wheels, the steam engines, the electric telegraphs, the power
looms, the spinning machines, the cotton gins, the carding machines, the sewing machines, the planing machines, the printing
presscs, the railroads, the vessels propelled by wind and steam,
and the thousands of other inventions, (very many of which are
so old, and in such common use, that we are apt to forget .tha.t
they are inventions,) by means of-which-the power and speed of
labor are so wonderfully, and almost miraculously, increased.
Compare the speed, and the amount of the labor, .performed by
these instrumentalities, with the speed, and the amount of the
labor, performed ~y men, without the use of these or other inventions j in other words, compare the labors of civilized men,
accomplished through the instrumentality of labor-performing
inventions, with the labor of savages, accomplished with the
hands, unaided by such inventions j and we shall aee at once the
difference between men's brains and their hands, as instruments
of labor. If, now, the products .of men's brain labor, were as
fully secured to the producers, as are the prodncteof their hand
labor, we should see such a development of brain labor, (in the
shape of labor-performing inventions,) and of consequent wealth,
as the wildest dreams of men have doubtless never conceived of.
Another consideration, that specially commends these inventions to the protection of the law, is, that the wealth, that results
from them, cannot be monopolized by the owners of the inventions; but is generally distributed, with great impartiality, among
all classes of society, from the richest to the poorest. Row is,
this done? In this way. If theinventor becomes the manufacturer of the thing invented, he, like all other men, finds it for
his interest to make quick sales, at small profits. rather than slow
and small sales, at large profits j because he will thereby derive
the greatest oggregate income from his invention. If, on the
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other hand, he chooses to license others to manufacture the thing
he has invented, the same principle operates j and he finds it for
his interest to license a large number of pianufacturers, at low
Ptices, rather than a. small number, at high prices. He thereby
insures such a. competition between them, as will compel them to
make quick and large sales, at small profits, l-ather than slow and
small sales, at large profits.
If the thing invented be of much importance, and one. for
which there is a. large demand in the community, the inventor
generally finds it for his interest to license others to manufacture
it, rather than become the manufacturer himself'; because he
thereby derives a greater profit from bis invention, and also finds
leisure and means for the more agreeable and lucrative employment of making still other inventions, the use of which he will
sell or rent in like manner.
.Thus, in all cases, the necessary operation of the laws of trade,
or the principles of self-interest, on the part of the inventor, is
to induce him, (either directly, as his own manufacturer, or
indirectly, through those whom he licenses,) to insure a supply
of the commodity to the whole community, at moderate prices.
And this depression of prices is, in most cases, still further enforced by rival inventions, which accomplish the same results by
different processes. In this way, the wealth produced by an
invention, is spread abroad amongst the people at large, at such
low rates of compensation, that the inventor secures but a. very
small portion of that wealth to himself, to wit: that portion only,
which is paid him for the privilege of manufacturing and using
the thing he has invented. .And that portion, I pre8.ltmc, i8 certainly, on an average, not more than. one per centum of tlte tt'ealtl&
act/tally created byM8 invention •..
• I shall assume in this chapter, (or purposes of argument, that not marc thau
one per centum of the wealth produced hy Inbor-pcrformlng Inventions, goes into
the pockets of the Inventors i or wou(d go into thoir peekers, under a sY'tern of
perpetual property, on their part, in their Invcntlons,
How ncar the truth tbb
estlmate mar be, others can judge ns well liS myself. It is ob,-iousl)OFufficientJ.r
ncar the truth (or the purposes or f.1irillustratlon,
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Thus, in effeet, an inventor really gives, outright to society,
ninctg-nine one-hundredths of all the 'Wealth, wlticlt!ds invention
produces. Yet society ar~ so unwise, impolitic, ungenerous, 'and
unjust, as to wish to deprive him even of the one per centum,
which he wishes to retain, of the products of his labor. And
after a period of fourteen years, they do deprive him of it.
Other producers, in their exchanges with their fellow men, give
only dollar for dollar; and yet the government, by both civil and
criminal laws, protects the products of their labor to them in perpetuity - that is, to them and their heirs and assigns forever. But
inventors, who produce incomparably more than other men, and
who, in their exchanges with their fellow men, are habitually
accustomed to give one hundred for one, are systematically discouraged, disabled, and even deterred from producing inventions,
by being denied all but an imperfect protection, -and allowed even
that only for a brief period; after which their property is made
free plunder for all.
To ask if this be [ustlce, would be an insult to the reason of
all. The question now is, whether it be good 110licy for tlte public
themselves, to discourage and suppress, by this systematic and
wholesale robbery, those producers, who, if protected like other
men, will give them an hundred for one '! Whether the people at
large can afford thus to impoverish themselves, by discouraging
and suppressing the production of those inventions, which do
nothing but enrich them? Can they afford to deprive themselves
of the benefits of those inventions, which they otherwise might
have, by refusing to inventors even oue per centum of the wealth
they produce? Can they, in other words, afford to lose the
ninety-nine per centum themselves, to avoid paying the one per
centum to the producers? These inventions cannot, and will not,
be produced in adequate numbers, unless adequately paid for.
That is a fixed principle in the natural law of production. How
much clear gain, then, (for that is the true question to be solved
by them,) will mankind realize, in the long ,·un, from refusing to
trade with, or encourage, a class of producers, who offer them, in
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exchange, a hundred for oneI The world has long ago decided,
that it is the wisest policy to protect the property of, and thereby
encourage, those merely ordinary producers of material wealth,
who, in their exchanges with their fellow men, demand dollar for
dollar. Yet, strange to say, the world has not yet learned, that
it is an unwise policy, to systematically plunder, and thereby
systematically discourage, those extraordinary producers, (the
inventors.) who, in their exchanges with their fellow men, ask
but one dollar in exchange for a hundred! The fabled folly of
starving the hen, that laid the golden eggs, is fully realized -iii.
the conduct of society in _plundering and starving their inventors.
These labor-saving and labor-performing inventions are the great
fountains of wealth, without which mankind, (if the race could
subsist at all.) would be only a few wretched savages, scarcely
elevated, either in mental development, or physical comfort, above
the condition of wild beasts. Yet_they pretend to regard it as
an act of both policy and justice, to outlaw, plunder, and treat
as an enemy, every man who dares to open one of these fountains
for their benefit-as if it were a moral duty, and would be a
pecuniary profit, to deter and prevent him, and all others like
him, from ever doing for them again a deed of such transcendent
beneficence! To be consistent in this policy, they should make
it a capital offence,for any man to supply: the wants, relieve the
toil, multiply the comforts, promote the health, prolong the life,
enlighten the minds, or increase the happiness, of his fellow men.
The impolicy and inconsistency of go\"ernments, on this subject, are as palpable and enormous as their injustice. Take, for
example, the governmeuts of England and the United States.
The so called statesmen of England have heretofore attempted to
improve the agriculture of their country. And how did they
proceed1 Did they encourage chemists to prosecute their researches, and make experiments, to discover new processes or
substances, by which the soil might be cheaply fertilized, and
made more productive 1 Did they encourage ingenious men to
invent new implements, by the usc of which men and animals
111
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might perform more agricultural labor than they could before 'I
Did thcy encourage either of these classes of inventors, by securing to them, by adequate laws, their just and perpetual property in their inventions 1 Such laws as would enable them to
secure to themselves even one per centum of the wealth their inventions would create1 No. They did nothing of this. On
the contrary, they nearly outlawed their property, by giving it
only the partial protection of civil laws, and that for a period of
but fourteen years. This is all the encouragement they gave, to
those extraordinary wealth producers, the inventors, who were
willing and ready to give to the people of England an -hundred
pounds worth of agricultural products, in exchange for one ponnd
in money. But, in place of thus giving any further or better
encouragement to inventors, they proceeded to improve the agriculture of the nation, by laying duties of, say, fifty per centum,
on an average, upon an breadstuffs imported from foreign conntries; the effectof which was to enable the domestic agriculturalist
to demand and obtain, of his fellow men, for all his agricultural
productions, fifty per centum more than their just market value.
In other words, the government virtually levied, upon the people
at large, a tax equal to fifty per centum upon the true value of
all the agricultural commodities produced and sold.in the kingdom, and ga.e that enormous amount of money annually, as' flo
gratuity, to those merely ordinary agriculturalists, whose industry was no more meritorious or productive, than the industry of
those other people, who were thus' taxed, or rather robbed, for
their benefit. In still other words, the government; under pretence of promoting and improving the agriculture of the nation,
virtually compelled the people at large to pay, to the merely ordinary agriculturalists of England, a pound and a half in money,
for every pound's worth of food produced and sold in the- kingdom j while, at the same time, it discouraged, outlawed, plundered, and thu« in a yrear:-measu.re drove ou.t (:f 11IQ)'kef, those
extraordinary agricultural producers, the chemists and inventors,
who were anxious and .rcady to furnish food to the people of
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England, at the rate of a hundred pounds worth of food, in exchange for one pound in money.
It is quite easy to see how this system of wholesale robbery
was adapted to fill the pockets of the merely ordinary agriculturalists, at the expense of men, whose industry was equally
descrying and laborious with their own. Dut it is not so easy to
see what extraordinary adaptation it had, to advance either the
art, or the science, of agriculture itself. Yet this was the mode,
in which the so called statesmen of England attempted to improve
the agriculture of their country.
And they persisted in the
attempt until the fear of civil war compelled them to abandon the
system,
But there is still equal, and indeed vastly more, need
of a civil war, (if the object cannot be otherwise attained,)-to
compel the government to protect the property of, and thereby
encourage, those extraordinary
agriculturalists,
the inventors,
(including' chemists,) who virtually offer to feed the people of
England for one per centum of the existing prices.e
The statesmen of the United States of America attempted to
promote the manufacturing arts in their country, by a system of
legislation, similar to that adopted in England for the promotion
of ugriculture,
They, in a great measure, outlawed the property
of, and thereby discouraged, those inventive men, who would
have devised new processes in the mechanic arts, whereby great
wealth could be produced by a small amount of human labor i
and who, as a compensation for their inventions, would have demanded but one per centum of the wealth those ineentions would
create. Having done this, they levied such duties on imported
manufactures, as would make it necessary for the people at large
to purchase their manufactured commodities, of the domestic
manufacturer, (a mere ordinary producer, whose industry was no
more meritorious than that of bther men gcnerally.)

at the rate of,

.. I 53)" the inventors, as a class, "irtunU>" otTer to feed the people of England

one per centum II1'0n existing prices, because I nHUIllC thut each Indivldual
in'"CU10rasks, for hi· lnrcmlon, nor more thnn nne per centum of the ngrlculturnl
wealth it produces,
3t
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sa)" fifty per centum abovetheir true market value. In other words,
they compelled the people of the country, to buy their manufactured commoditiesof the mere ordinary producers, and pay them
one dollar and a half in money, for every dollar's worth of goods j
and at the same time outlawed, plundered, and thus discouraged,
and in a great measure drove out of market, those extraordinary
manufacturers, the inventors, who would have supplied the people
with the same commodities, at the rate of one per centum on
existing prices.'*' And they persisted in this policy until, as in
England, the imminent danger of civil war compelled them, not
to abandon the system, (for the system is not yet abandoned,)
but to mitigate its severity. But a civil war is needed still more
now, than then, (if the object cannot otherwise be secured,) to
compel the government to protect the property of, and thereby
encourage, those extraordinary manufacturers, the inventors, who
in their exchanges with their fellow men, virtually give a hundred dollars worth of manufactured commodities, for one dollar in
money.
The system of policy thus enforced upon the people, in
England and the United States, is an example of that pretended
wisdom, by which the affairs of nations are managed j and which,
it is claimed, i8 far superior to the wi8dom of justice! 'When
will mankind learn - and compel their governments to conform
to the knowledge -that justice is better policy than any scheme
of robbery, that was ever devised1 And that the true Viay of
stimulating equally, justly, and to the utmost, both the physical
and mental industry of all men, in the production of wealth, is
simply to protect each and every man equally, in the exclusive
and perpetual right to the products of his labor-whether
those
products be ideas, or material things.'I
If one tenth, (doubtless I might say one hundredth.) of those
• I say the inventors offer to supply tho people with manufactured eommodities, at the rate of one per centum on existing prices.because I assume, as before,
that inventors would sell the use of their inventions, for one pcr centum of tbe
wealth, which those inventions would create.
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immense sums, which government has robbed from the people of
England, and given, as a gratuity, to those ordinary agriculturalists, whose industry had no merit above that of other men, had
been paid to chemists, who should have discovered new processes
and substances for cheaply fertilizing the soil, and making it
more productive; and to those mechauical inventors, who should
bave devised superior implements and instrumentalities for agricultural labor ; who can rationally doubt, that the agriculture of
England, both as a. science and an art, would have been immeasurably in advance of what it is now? Or if one tenth, (I
think 1 might say one bundredth,) of those many bundreds of
millions of money, which in the United States, the government
has plundered from the people, and given, as a gratuity, to those
ordinary manufacturers, whose industry bad no merit above that
of other men, had been paid to tbose inventors, who sbould bave
devised new processes of manufacture, new machinery, new
motive forces, and other instrumentalities for performing manufacturing labor, new articles to be manufactured, and new materials
susceptible of manufacture; what rational man can doubt, that
the manufacturing arts would, at this day, have been immeasurably in advance of wbat they now are?
But, with a considerable portion of mankind, robbery has been
the favorite mode of acquiring wealth in all ages. All men
desire exemption from severe toil; and the strong have usually
sought to obtain it by robbing the weak. Thus strong nations
have always been in the habit of making war upon weak nations,
really from motives of plunder, though other motives may have
been assigned. So also the rich and strong classes in a nation,
have always been in the habit of combining, for the purpose of
plundering the weaker classes of the same nation, by unequal and
rapacious modes of taxation, and numerous other devices. In
both cases the robbers seem not to hare been aware, and probably
have not been aware, that if all mankind were permitted to live
in peace, and each individual to enjoy the fruits of his own labor,
(including ideas, as well as material property,) the wealth of the
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world would increase at a rate that would enrich substantially all
its inhabitants, incomparably faster even, than the strong can now
enrich themselves, by the robbery of the weak. Take, for example, the cost, to the conquerors, of any war, ancient or-modem,
that has been carried on for purposes of plunder. Suppose one
tentl, of that cost, instead. of being expended in war, had been
paid to inventors j does anyone doubt that, for that sum, inventions could have been produced, that would have added more to
the wealth of the nation, than was gained by the conquest I And
these inventions would not only have enriched the- nation that
produced them, but would have been also communicated to other
nations. Thus many nations would have been enriched, at one
tenth of the cost, at which one nation enriched itself, by the subjection and robbery of another.
At the present day, this policy of robbery is still predominant
in the world j so much so, that nearly all the civilized nations of
the world, keep immense armies, or navies, or both, for the double
purpose of robbing other nations, and of protecting themselves
against similar robbery. If one tithe of the money, that is
annually paid for these purposes, by the several nations of
Europe, were paid to inventors, these several nations might not
only Iive in peace with each other, but each and "all' would very
speedily attain to a wealth, greater than conquest ever aimed a.t,
or conlJ.uerorsever conceived of.
To sustain the literal truth of this calculation, let us consider
the wealth acquired by conquest, compared with that created by
mechanical inventions. Of course, neither can be estimated with
any thing like precision j but I apprehend it would be entirely
within the limits of truth to say, that all the wars of Europe and
America, in-tho last thousand years, have not brought as much
net wealth to the conquerors, as has been created by the steam
engine, and its subsidiary inventions, in the last ten, or even five,
years. I apprehend also that all the British conquests In India,
within the last hundred years, and all the oppressions practised,
within that time, upon 100,000,000 of people, have not succeeded
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in extracting so much net wealth from that country, as has been
created by the spindles and looms of England, in tho last ten, or
perhaps even five, years.
If these conjectures be true, or any thing like the truth, they
ought to do something towards opening men's eyes to tho comparative policy of encouraging inventors, and supporting soldiers.
And when it is considered that all these wars han been carried
on, at the instigation and dictation of so called statesmen, we
have an opportunity to judge, whether statesmen and soldiers, or
inventors, arc the real benefactors of mankind, and deserving of
their support.
I imagine that few people stop to consider how large a. proportion of the wealth, now existing in the world, is the product of
labor-performing inventions. I recently saw it estimated, by a.
most respectable authority, that the steam engine had quadrupled
the wealth of the United States. How near the truth this estimate may be, I do not venture to assert. But it is probably
sufficiently near the truth for the purposes of this discussion.
Now it is hardly fifty years, since the steam engine was brought
to such perfection, and put into such extensive operation, in the
United States, as to contribute very materially to the wealth of
the country. Yet it is now said that it has quadrupled that
wealth !
And how much' have the people of t¥s country ever paid to
the inventors of the steam engine, in return for the immense
wealth, which it has created I How much! It can hardly be
said that they have paid any thing. If they have paid any
thing, the amount has been so utterly contemptible, as that no
one, who has any sense of shame, or any sentiment of justice,
could hardly wish to sec the amount put in print, But has such
meanness and injustice been a. wise policy for the people themselvesl No. If they had paid to the inventors of the steam
engine but one per centum annually ·of the wealth that inrentlon
was creating, they would thereby have given such a stimulus to
invention, that we should doubtless, long before now, have had in
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use other motive forces far cheaper, safer, and better than steam.
And what would have been good policy towards the inventors of
the steam engine, would be good policy towards all other inventors. The amounts, that would be paid fhem, under a. system of
perpetual property, and full protection, would be, as we ha.ve
before supposed, hut one per centum ?f the wealth created by
them. This one per centum is certainly but a trifle, a mere bagatelle, for the people to pay, out of the wealth created for them,
and given to them, by the inventors. Yet this trifle, paid by the
people, would be fortunes to those receiving it j and would give
such encouragement to inventors generally, that inventions would
be multiplied with ~ rapidity, of which we have now little conceptlon. And the people would have the benefit of them. But
so long as they refuse to pay even one per centum of the wealth
produced, for the inventions they now have, it is reasonable to
conclude they will have the benefit of but few new ones, compared with the number they otherwise might have.•

* A. dar or two before handing this chapter to the printer, my c)'e fell npon the
following article, in the New l'Ork Tribune, of Sept. 15, 1854, which fairly illus·
trates the wretched economy of the imperfect protection afforded to inventors.
It would appear, from this article, that if the rights of inycn!~!"5.had been justly
protected in 1824, the world would have had the benefit of an improved reaping
machine, borne twenty years before it did have it. If any man can tell how
many thousands of millions of dollars worth of human labor would have been
saved. taking the clvllized world together, during those twenty years, by the use
of such a machine, he will perhaps be able to fonn some tolereble estimate oC the
lid profit, which the world has realized, from its ignorance, meanness, and dishonesty, in practically denying that :\rr. ~Iayhad auy right of property in his Inrention. And when the calculator shall hare ascertained how much clear gain the
' ...orld has thus made, by keeping Lack, for twenty years, the usc of the reaping
machine, he will perhaps be able to make some conjectural computation. (if he
can find fi;;urcs in which to write it,) of the aggregate loss it
suffered Crom
keeping hack, in like manner, the usc of, and perhaps forever suppressing,
thousands, und tens of thousands, of other important inventions, which it might
have had thc usc of during the same period, and for ages before, if its legislation
lInd but adopted the principles of common honesty, instead of open knavery,
towards inventors.
The editor of the Tr.oune has acquired a higb reputation as a political eeene-

1m.
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Let us now consider the reasons of policy, other than cheapness, against gil'ing, to the property of inventors, that full and
perpetual protection, which is given to the property of other men.
1. It is objected that tlie property of inventors ought not to
have the protection of the crimillallaws.
What foundation there is for this objection, I have never heard.
And I apprehend that no reason whatever, worthy of a moment's
consideration, can be offered,why the property of inventors should
mist, by his unwearied advocacy of restrictions on trade, as the grand instru:
mentality for stimulating production. Is there no sarcasm on the political
economy of the age, in the (act, that such a man should draw no more important
Inferences, from the incident he relates, than the merely personal one, that the
Ml!ssrs. )Iay, father and SOD, lost the chance of" an ample independence for them
both j" and the additional one, that somebody ought to II write that most interestin; and instructive of all unwritten books-the Romance and Reality of Invention," "not only as a deserved memento of world-acknowledged merit, due as
well to living as to dead, but as a stimulant to the hearts and labors of a clu8
existing every where around us 1" 'Strange indeed is it,_that it should never
occur to him that there could be any more fitting .. memento of acknowledged
merit," nor any more proper or necessary II stimulant to the hearts and labors"
of Inveutors, than a book, descriptive of their struggles and ndversities, Yet,
ludicrous, if not heartless and insulting, as are these inferences of the editor
of the Tribune, it should be mentioned, that he is probably in advance of
most publie men, both in his sympathies and principles, in behalf of inventol'll.
I submit, however, that it is not in entirely good taste for one, whose own ide.u
are no farther advanced on this subject, to talk quite so contemptuously of those
"boorish minds," who "refused to be convinced " by "demonstration," and who,
in its lnfancy, could even" nickname" a valuable invention as-" Hart-ey's FoUr,"
and" Han'ey's Great Amazement."
"THE

VICISSITUDES

OF :rnVE~TOnS.

"The private history of mnuy lnventlons, if fullf written out, would form a
volume oC abundant dimensions. Its chapters would unfold n world of practical
romance; the struggles of ingenious poverty, which no discouragement could
paralyze i the und}"ingperseverance oC minds conscious of colossal strength i the
hopes, the fears, the bitter disappointments oC commanding genius i the triumph.
that have sometimes crowned the labors oC these patient toilers in their solitary
work-shops i the brillinnt reco-mpense of mere luck or accident i the villany of
confidential friends - in f,lct a. measureless catalogue of contingencies, which
seem peculiar to Inventors as a class. Authors-ofbooks
on1r-han
had tAtir
20
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not have the protection of these laws, as fully as any other property. The wilful invasion of another man's property, from motives either of malice or gain, is a crime; and if crimes against
property are to be punished at all, crimes against the property of
inventors should be punished as well as others. What security
would there be for material property, if the owner bad no remedy
for trespasses against it, except the privilege of bringing a civil
suit for damages, at his own expense'1 Everyone can see that,
calamities collected and amplified with a touching pathos. The Pursuit of
Knowledge under Difficulties, gathered up into a volume too small to embody
more than a meagre fraction of its henrt-deprcsslng experiences, has fixed the
attention and touched the sympathies of kindred minds, wherever its collected
records have become known. Some careful hand should also gather up the
Vicissitudes of Inventors, not only as a deserved mcmcnto of world-acknowledged merit, due as well to living as to dead, but as a stlrnulant to the hearts and
labors of a class existing everywhcre around us, and enlarging as the circle of
the arts and sciences extends.
Let us take a solitary instance, unknown to fame, but illustrative of the common difficulties which obstruct the path of poor and ingenious men. The whole
world has become familiar with the great .American Reaper, which the London
Exhibition first introduced to European observation. Yet as long ago as 1824, a
young boy in 'Vashington County, New York-Harvey
May, by name-conceived the idea of a machine for similar purposes. lie tried his first experiment
with shears, the blades of which were so curved as to preseEr nearly the same
angles of edge, from heel to point, while cutting. The following year he tried
again, using a reel and sickle edge, but returned to the vibrating edges. Continuing these trials, amid a world of difficulties aud opposition, the sneers and
ridicule of a community of boorish miuds, he at last succeeded completely. Ilis
crudely-built machine-for no one awarded him the cheap aid of sympathetic
encouragement, much less practical mechanical help - extended into the grain
to the right, aud was mounted on the hind wheels of his father's lumbcr-waggon,
With large wheels and simple geering, a single horse diew the inventor and hJs
brother on the machine, and it actually cut heavy rye at the rate of an acre an
hour. Those who looked ou and witnessed its marvellous perfo~uance, refused
to be convinced. The science of demonstration was unknown to their vocabulary. His neighbors did condescend to grant that the whole affair was quite
original, but complimented him by calling it •Harvey's Folly.' Further trials,
however, only rendered the machine even more perfect, whereupon it received
the further nickname of •Harvey's Great Amazement.' Mr. May, in writing
recently of this promising germ of what has since unfolded into a great industrial improvement, aays, with touching simplicity, that he intend~d taking out a
U
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ill that case, l'ro}ll'rty would he Overrun with trespassers, 1\'ho
were irresponsible ill dalllagcl'l,und w 110 would commit their tree}Iasseswith the intent of gettillg "hut they could by them, and
consuming it, so as to huve nothing left, with which to an8wer
the judgments, that might be obtained against them. It would
therefore be an utter farce to pretend to protect property at all,
without the aid of criminal laws. It would be equivalent to
granting a free license to all irresponsible trespassers. Men
might as well surrender their property at once, as to think of
protecting it by civil suits merely; for they would consume their
property in expenses, and would get protection, only when they
had no property left to be protected. Yet this is the kind of
protection, and substantially all the protection, which our laws,
as at present administered, give to the property of inventors.
And the consequence generally is, that the expenditure of time
and money, required to protect an inventor in his rights, is such
as to impoverish him, and make it impossible for him to protect
himself to any considerable degree, even during the brief period,
for which the government professes to protect him.
Cannot the public see that such things are a. discouragement to
invention and inventors 1 And can they not see that, if they
wish to encourage inventors, and have the benefit of their inventions, it is plainly for their interest to give, to the property of
patent, bot • My father refused to belp me In this i for he said the pateot
were only calculated

to draw' mcn ioto ruinous lawsuits.

others, but all refused to help me when they learned
patent laws.'

Ian

I tried to get help from
my {atber'.

Thus, with the evldence of success bcfcrehlm,

Tiew. 00 the

tbis youtbful geoio.

was compelled to see his great invention perish,
Other Inveutors in the same
prolific field, have gathered in abundant harvests of gold from the profitt of tkir
reapers.
Had the over-cautious fnther stimulated, ,,·itb judicious B>"JIlpathy and
ath-iee, the gcnius of his promising son, the product would in 1111probability haTe
been an ample independence {or them botb •
.. We might Illustrate tho same course of thought by a thousand olberla.lance.
equally touching, bnt the Buggestion Is sufficient.
Who will write that mOlt
interesting and instructive of all unwritten hooks - the Romnnce and Reality or
InventioD , "
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inventors, the same protection of the criminal laws, which is
accorded to material property'1
2. It is objected that inventions, if secured to their authors,
becomemonopolies, and therefore ought not to be perpetnal.
The answer to this objection is, that all property is a monopoly.
The .ery foundation and principle of the right of property are,
that each man has a right to monopolize what he produces, and
what is his own. The right of all men to their property, rests
on this foundation alone. Monopoliea arc unjust and impolitic,
only when they give to one what belongs of right to others.
And it is only to such monopolies that the word monopoly is
usually applied. It is an abuse of the term to apply it to a
man's legitimate and rightful property. If an invention do Dot
rightfully belong to him alone, who produced it, he of course
should not be allowed to monopolize it. But" if it do rightfully
belong to him alone, then he has n. right to monopolize"it j and
other men have no more right or reason to complain that he is
allowed to monopolize it, than he has to complain"that t!if!!! are
allowed to monopolize whatever is their OWD.
There is no more reason or justice, in applying the word monopoly, in an odious sense, to an invention, which one man has
produced, and therefore rightfully owns, than therC"would be in
applying the same term to any other wealth whatever, which one
man has produced, and therefore rightfully owns. There is DO
resemblanceat all between such monopolies,and those monopolies,
which are arbitrarily created by legislatures; whereby they give
to one man, Or to a few men, an exclusive privilege to exercise a
right, or practice an employment, which other men hale naturally
and justly "the same right to exercise and practice. AU such
monopoliesarc plain violations of natural justice tbecause they
take from one man a right that belongs to him, and give it to
another. But an invention is the product of individual labor,
and of right belongs to him who produces it; and therefore there
is no injustice in saying that he alone shall have a. right to itthe same rigllt that he has to any other property lie has produced
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- that is, the right to exercise absolute dominion over it, and to
do with it as he pleases, whether it be to keep it, sell it, or give
it away.
This objection of monopoly, when applied to inventions, is mere
sound without meaning.
It has neither reason nor justice to
sustain it. It is simply an odious name, wrongfully applied to a.
just and natural right, by those who want a pretext for taking a
man's property from him, and applying it to their own use.
3. .A third objection is, that if inventors were allowed a perpetual property in their inventions, they would become too rich.
This objection, if good against any inventors, can be good only
against a very few, in comparison with the whole number j for
but a few, if any, could ever acquire inordinate wealth by their
inventions.
It is certainly unjust to deprive the whole of their
rights, simply to guard against extravagant fortunes on the part
of a few. But our laws make no distinctions of this kind.
On
the contrary, they condemn nearly all to indiscriminate poverty,
under pretence of preventing any from accumulating immoderate
wealth.
If any are to be deprived of their right to a perpetual property
in their inventions, clearly it should be those few, and only those
few, whose wealth would otherwise become enormous.
And even
those few, it would be unjust to deprive of their property, the
products of their honest labor, until their fortunes had actually

reached the utm08t limit, to wlticlt 80ciety sees fit to alloto prit·ate
fortunes to go. To deprive them of their property, before their
fortunes have attained tlte le[Jal limit, simply through fear that
they may sometime go beyond it, would be a wry absurd and
premature robbery.
But what right has society to set limits to the fortunes, that
individuals shall acquire? Certainly it has no such right j and it
attempts to exercise no such power, except in the case of inventors. To all other persons it sa),s, go 011 accumulating to the
extent of ;rour ability, subject only to this restriction, that !Iou

usc ollly hones; means in acqllirill:,.

Why should :lIIy other
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restriction be imposed upon the accumulations of Inventors,
than is imposed upon the accumulations of other men'! Who
has such a right to be rich as an inventor '1 Who gires such
wealth to mankind as he '1 Certainly, if a. man, who not only
produces wealth as honestly as any other man, but who produces
incalculably more than other men, and who virtually gives
ninety-nine per centum of it, as a gratuity, to the public, cannot
be allowed to become rich, who are the men who are entitled to
that privilege'! Other men, who produce hardly any thing, compared with an inventor, and who, if they can avoid it, give never
a dollar of their earnings to mankind, 'without receiving a full
dollar in return, are nevertheless allowed to acquire their millions, and indeed to accumulate without restriction, so long as
they accumulate honestly. But an inventor, who creates immeasurably more wealth than any other man, and who reserves
but one per centum of it to himself, giving the rest to the public,
must be limited by law in his acquisitions, and deprived even of
that one per centum of his own earnings, lest lie become roo rich!
Every valuable invention ought to give certain wealth to the
inventor ; the more valuable the invention, the more wealth
should" it bring to him. The most valuable Inventions, should
bring great wealth to the inventors. It is not only"just to the
inventors, but it is for the interest of sodety at laroe, that it
should be so; because the production of inventions is stimulated,
substantially in the ratio of the wealth of the inventors,
But is there really any danger that, if inventors were allowed
~ perpetual property in their ideas, any very enormous ~r immoderate wealth would accumulate in their hands 1 There are
many, and probably insuperable, obstacles to such a result. Let
us look at the subject somewhat.closely,
In the first place, wealth, in the aspect in which we are 'now.
considering it, is relative. A man is rich, or poor, in proportion
as he has more or less than an average share of the wealth of the
world. A man, who, in England, would have been Tcry rich,
relativcly with his neighbors, five hundred years ago, would now,
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with property 01 the same nominal value, as then, be very poor,
relatively with his neighbors i because his neighbors have DOW
increased so much in wealth. In judging, therefore, whether
inventors would become immoderately rich, under a. system of
perpetual property in their inventions, we must consider what
would be the general state of wealth around them, under the
same system.
We are to consider, then, that under that system, (of perpetual property in inventions,) the number of inventions would be
very greatly augmented, and consequently the general wealth of
society astonishingly increased. And it would consequently
require vastly more actual wealth, to make a man relatively rich,
than it does now. This single consideration will probably be
sufficient, with most minds, to reduce the bugbear of enormous
wealth, (on tlie part of inventors,) to about half its original
dimensions.
In the second place, few inventions are very long lived. By
this I mean that few inventions are in practical use a very long
time, before they are superseded by other inventions, that accomplish the same purposes better. A very large portion of inventions live but a. few years, say, five, ten, or twenty years. I
doubt if one invention in five, (of sufficient importance to be
patented,) lives fifty years. And I think it doubtful if five In a.
hundred live a. hundred years.*
Under a system of perpetuity i!1 intellectual property, inventions would be still shorter lived than at present j because, owing
to the activity given to men's inventive faculties, one invention
would be earlier superseded by another.
I think these considerations alone ought to diminish the bugbear again to one half its already reduced dimensions-that
is,
to one fourth its original size.
In the third place, the danger of overgrown fortunes is obviated by still another consideration, to wit, that few or no impor.. I have no special knowledge on the point mentioned in the text, and onl,.
give m)' opinion ns 11 matter or conjecture.
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tallt Inventions are brought to perfection by

0. single mind.
One
man brings out an invention in an imperfect state j another iml,ro\"c5 upon it j another Improves upon the improvement, and so
on, until the thing is perfected only by the labor of two, three,
five, or ten different minds. The complete invention thus becomes the joint property of several different persons, who share

in the income from it in such proportions respectively as they can
agree upon. The obvious presumption is, that no single individual will eyer derive a sufficient income from it, to give him a.
fortune immoderately, or grossly, disproportioned to the wealth
of others.
I think it must be safe now to sa.y, that the bugbear, that
was at first so frightful, is no longer a thing to be seriously
dreaded.
But a fourth considerution, which must absolutely annihilate
the phantom, is this - that if any particular invention should be
found to be a source of immoderate wealth to its possessors, that
fact would be sufficient, of itself, to turn the minds of inventors,
in the direction of that invention j and the result would soon be
the production of one or more competing inventions, that would
accomplish the same end by a different process j and either supersede the first invention altogether, or at least divide-with it the
profits of the business, to which it Wag applied.
I now take it for granted that the objection of inordinate
wealth, on the part of inventors; hag been fairly disposed of.
4. A fourth objection is, that if inventors were allowed a
perpetual property in their inventions, their power would become
dangerous to the liberties of the people at large.
This idea, although one that might naturally enough occur to
an objector, will yet, on reflection, be seen to be wholly without
foundation in reason. Political power depends principally upon
the command of wealth; and therefore the considerations, that
have just been stated, in answer to the objection of enormous
wealth, on the part of inventors, are sufficient to show, that it
would be the farthest thing frOIDpossibility, for an individual to
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monopolize enough of an.)" one or more inventions,

to give him

any dangerous political power.
Anothcr consideration: sufficient of itself to dissipate this'
danger, is, that the number of Inventors would be great, and .if
anyone of them should pro\'c ambitious of a dangerous political
supremacy, the power of the others would be sufficient to hold
him in check.
Still another consideration is, that, in the nature of things, the
people, who receive ninety-nine per centum of all the wealth
created by inventions, can be in no danger from the power of inventors, who retain but one per centum of "it. Every inventor,
therefore, puts into the hands of the people, ninety-nine times
more power than he retains in his own hands,
How long a time
would be requisite for him, to acquire absolute power over the
people, by such a process '1
A 13.5treflection, worthy of notice, on this head, is, that inventors are not constitutionally
ambitious of political power. SuCh
a thing as a !Jreat inventor, ambitiou~ of political power, W88
probably never known.
Their ambition is of a far less depraved
and vulgar kind. The triumphs, of which they are ambitious,
are triumphs over nature, for the benefit of mankind; not over
mankind, for the benefit of themselves.
Inventions, instead of tending to the enslavement of mankind,
tend to their liberation, by putting wealth and power into the
hands of all, and thus liberating each from his dependence upon
others.
5. The fifth objection to the principle

of perpetuity

in intel-

lectual property, is the objection of inconvenience.
It is no doubt an inconvenience, for a. man to be under the
necessity to buy an idea, when he wants it. But on the other
hand, it is a great convenience to the producer of the idea, that
he can command pay for it, from those who wish to use it. The
inconvenience and the convenience to these -parties respectively,
are precisely the same, and no Qther, than they are to the buyer
.and seller of any other property.
And the argument from
21
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incollrenience is just as strong, against allowing any right of
property in material commodities, as it is against allowing any
J'ight of property in intellectual commodities.
But because a man has a natural right of property in every
idea.he originates, it is not therefore to be inferred, that every
man would wish to retain his exclusive right to every idea, however unimportant, that he might originate, and demand pay of
erery one who wished to use it. It is only a few ideas, that have
sufficient market value, to make it worth a man's while to make
them articles of merchandise, It is only a few ideas, that would
find any purchasers, if a price were se,t on them by the owner.
If a man were to set a price on merely trivial ideas, he would
find no purchasers. The result would be, that a man would
retain his exclusive property, only in those ideas, that would sell
in the market for such prices, as would make it 'worth his while
to sell them. And for such ideas men can as well afford to pay,
as for material things of the same market' value.
A few words as to the effects of the principle of perpetuity
upon literature.
Literary labor is controlled by the same law as other Intellectuallabor-that
is, the nature of the market determines, in a
great measure, the character of the supply. If the law allow an
author but a. brief property in his works, literature will be mostly
of a superficial, frivolous, and ephemeral character; such as ministers to the appetite of the hour, and finds a rapid, but temporary
sale-as, for example, romances and other works, which naturally have a. short life, and which it requires but little thought or
labor to produce. The prevailing literature will be of this kind,
for the reason that this is the only kind which can be afforded.
If, on the other hand, a perpetual property be allowed, encouragement is given to the production of a widely different class of
works, namely, those profound, scientific, and phi1~sophical
works, which are written, not merely for the present, but for the
future; and which, instead of pandering to the frivolities, fancies,
appetites, or errors of the hour, seek to supplant and correct
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them, by creating and supplying a demand fot more yulu!ble
knowledge. These works find fewer readers at first, than the
others j and the prospect of a more lasting demand for them, is
the only chance their authors have of remuneration for the greater
labor required for their production. Under the present system,
few such works are produced at all j and those generally at great
sacrifices to their authors. But if a perpetual property in them
were allowed, men, competent to produce them,. could offord to
produce them j for the reason that their copyrights, if sold, would
bring a higher present price, or, if retained, would be good
estates for them to leave to their children.
These profound works, which it requires great powers, great
patience, and great labor, to produce, are the only works that
really do much for the progress of the race, or the adrancement
of knowledge among men. They are indispensable to the rapid
intellectual growth of mankind. Yet, like other things, the
products of human labor, they can, as a general rule, be had
only for money. The greatest minds inhabit bodies, that must
be fed and clothed, like the bodies of other men. The wisest
men, too, as well as theless wise, have families whose wants must
b"csupplied. If these wants cannot be supplied by authorship,
there is no alternative for these men, but to engage in' some of
the ordinary avocations of society. The consequence is, that
many of ,he greatest minds, those, who ought to 'do, and who,
under the principle of perpetuity in intellectual property, would
do" much for the permanent enlightenment, and the lasting intellectual advancement of mankind, are now, from necessity; occupied in pursuits, for which smaller minds are amply eompetenisuch as the common routine of professional and political life - in
which pursuits, the,y passively adopt, act upon, and' thereby pr0mulgate, at best, only such common knowledge, and with it such
common ignorance, as the public demand calls for in those labors.
This they do, simply because the laws deprive them of the natural
and just rewards of those higher labors; for which their capacities
. and their aspirations naturally qualify them. And they conse-

The Online Library of Liberty <oll.libertyfund.org>

Page 386

164

THE LAW OF INTELLECTUAL PROPERTY.

quently pass through the world, doing little or nothing for its
permanent welfare; and really living upon, and assisting to perpetuate, the ignorance, follies, crimes, and sufferings of mankind,
solely because the laws virtually forbid them to live by removing
them.
It would be easy to follow out this idea, and show more in
detail what effect the perpetuity of intellectual property would
have upon the progress of knowledge; but the principle is so
self-evident, that it can hardly need any further illustration.
No objection can be made to the perpetuity of literary property,
on the ground that authors would become extravagantly rich.
The great competition among themselves j the short life, which
most works would have and the slow sale of those having a longer
life, would all conspire to make it impossible fo~ authors to acquire
great wealth. In this respect they would differ from inventors.
Enough has probably now been said, to show that authors will
enlighten, and inventors enrich, mankind, if they can but be paid
for it, and not otkertoise.
Manifestly it cannot be for the interest of mankind, to starve
and discourage authors and inventors, if science and art, like all
other marketable commodities,are really produced just in proportion to the demand for them, and the prices they bear-in the market. Mankind have abundant need of all the knowledge, and all
the wealth, which authors and inventors can furnish them. And
they can certainly' afford to pay for them, at the low prices, at
which knowledge is offeredby authors, and wealth by inventors j
for there are no other means by which such knowledge and such
wealth can be obtained so cheaply. Why, then, do not mankind
purchase and pay for them at these prices, instead of striving to
live upon such a supply only, as they can obtain by niggardly
purchases, and dishonest plunder 1 . There is certainly as little
sound economy, as sound morality, in the course they pursue on
this subject. Why, then, do they continue in it 1 My own
opinion is this.
It is not that mankind at large are so wilfully dishonest, as to

i
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i~h tn .1l'l'rin' authors :11111
inventors. :til,)' IIIl1re than other men,
(If the fruit» (If their lul-..rs, It is ""lItmr,)' to nature, that manl..illli at Jar.;c should lu-, either :-11 unjust, or so ungenerous, to
their greatl,,.t l.cnefuctors. Xcither is it l'l·l·au,.c tIIC,)' me 'I'i!fully
igllor:tllt of their 0\\ II true iuterc-ts ill the uiatter ; for it is CODtrary to nature that an.Y man, honest, or dl-honc-t, should be
tl'i{fllll:; ignorunt of his own true interests. But it is because
\I

they arc deceived, both as to their own interests, and as to the
just rights of authors and inventors, by those who arc interested
to deceive them.
,,",'ho,then, are the parties, who are interested to deceive the
people at large, as to the true interests of the latter, and as to
the just rights of authors and inventors? There are at least
three classes. First, the whole'class of pirates, who have a direct
and powerful pecuniary interest; in plundering authors and inventors; because they thereby put into their own pockets some
portion, at least, of that wealth, which would otherwise go to the
authors and inventors themselves, Secondly, men ambitious of
the reputation and influence of wealth, who fear that their wealth
may be eclipsed by the wealth of inventors. Thirdly, political
men, ambitious of intellectual reputations, who fear that their
own would be eclipsed, as they really would be, by the reputations of both authors -and inventors. The services rendered to
mankind by great authors, and great inventors, are so incomparably superior, in brilliancy, permanency, and value, to any that
can be performed by political men, (with possibly here and there
a rare exception,) that it is not to be expected that the latter,
'lYithwhom ambition is a ruling passion, should look with fa\'or
on such rivals as the former.
There are, then, three classes of men, who have a special and
selfish interest to decry the rig~ts of authors and Inventors j nM
to deceive the people at large in regard to them. And tllcy do it
by such bugbears and sophistry, as have ken exposed in the preceding pages. The influence of the two latter classes is especially
powerful j for they hare a direct, and nearly absolute, control
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over legislation. And it is probably owing to the jealousy of
these two classes, more than to all other causes, that the rights
of authors and inventors have not been already acknowledged.
The nobility of England, for example, whose wealth and power
are hereditary, and founded on no personal merit or service, compose one branch of the legislative power of England, and have
great influence in the election and control of the other j and they
doubtless have sagacity enough to see, that the principle of perpetuity in intellectual property, would soon raise up a generation
of authors and inventors, the latter of whom would rival them in
wealth, and both of whom would wholly eclipse them in deeds
commanding public admiration and gratitude j and both of whom
also would contribute powerfully, and .probably irresistibly, to
prostrate their usurped and iniquitous political power. It is not
therefore to be expected that the House of Lords, or those whom
they can control in the House of Commons, wHI ever legislate
for the principle of perpetuity in intellectual property. And the
principle may perhaps triumph, in England, only on the ruins of
existing political institutions. On the continent of Europe, there
are obstacles to' be overcome, in the jealousies of wealth, and of
hereditary and ty~Dieal rulers, of a similar nature to those in
England. In the United States, the obstacles are' not so palpable, and probably not so great. But they are nevertheless such
as are not to be despised. In all countries, they are doubtless
such, as can be overcome, only by disseminating widely among
the people the true principles of law, and the true principles of
political economy: applicable to the question.
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OF ENGLAND.

RELATIVE

TO

PROPERTY.
1.

lV/tat is the Common Law of England?
In order to determine whether the Common Law of England
sustains the right of authors and inventors to an absolute and
perpetual property in their ideas, it is only necessary to determine what the CommonLaw of England really is.
To many unprofessional readers, the term Commoi: Law will
convey no very certain or precise idea; and as I am anxious that
they should fully understand this discussion, at every step, I
shall define the term more at length than would otherwise he
necessary.
The Co~mon Law of England, then, witlt a feu; exceptions;
wldclt are wlwlly immaterial to the question of intellectual property, consists of, and is identical with, the simple principles of
natural justice. In ancient times, it was often called "rigid,"
"common right," and sometimes "common justice."
Magna
Charta calls it "Justice and right." It is what unprofessional
men have in mind when they speak of their" rights;" of" Justice;" of men's" natural rights," &c. It is. the principle, or
rule, which rightfully determines what is one man's property,
and what is another's. It is often called the science of mille and
thine] meaning thereby the science, by which we ascertain what
is rightfully one man's, and what is rightfully another's. It is
the principle, which an honest man appeals to, when he says, this
22
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or

thing is mille, and such are my "rio7lt8."
It is that rule
juugmcllt and decision, which impartial men usually, naturally,
und intuitively perceive to be iust, for the settlement of centroversics between individuals in regard to their riont8. :{t is the
same principle, which writers on law usually call the law of
ua(llre, and the uniuereal las»: It is tll~t natural. law of justice,
which Cicero says is the same at Rome and at 4t11ens, the same
to-day and to-morrow, and which neither the senate nor the people
can abrogate. It is that natural and universal law of justice,
which, over all the world, among civilized and savage men alike,
is acknowledged as the obligatory rule of adjudication, in all
legal controversies whatsoever, except those few, in reoard to
wlticlt 80me special or peculiar in8titution or enact7Jlent has 6een
arbitrarily e8tablished to the contrary, by particular oovernment,
or people .. It is the law, of which Sir William Jones speaks,
when he says, "It is pleasing to remark the similarity, or rather
the identity, of those conclusions, which pure unbiassed reason,
in all ages and nations, seldom fails to draw, in such juridical
inquiries as are not fettered and manacled by positive institutions.":I'f Kent says of it, "The Common Law includes those
principles, l!-5ages,and rules of action, applicable to the government and security of person and property, which-do not rest for
their authorit~ upon any express and positive declaration of the
will of the legislature. A great proportion of the rules and
maxims, which constitute the immense code of the CommonLaw,
grew into use by gradual adoption, and received the sanction of
the courts of justice, witlwut any leoislative act or interference.
It was the application of the dictate8 of natural justice and cultivated rea80n to particular cases;"
The CommonLa.w, or the law o( nature, is often called" the
perfection of reason j'~ meaning thereby the conclusions, to which
the highest .reason has arrived, in its searches after the true principles of justice •
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It will be seen from what has been stated, that, with the exceptions before alluded to, '*' the Common Law, or,· what is the same
thing, the law of nature, is a science, as much so as any of the
other sciences. It is the science of [ustlce, as mathematics is the
science of numbers and quantities.
As a science, it is applicable
to all the infinity of relations, in which men ron stand to each
other, and to each other's properties j and determines what,are
their respective rigltts, or what, in justice, belongs to one, and
what to another.
Like mathematics, it consists of certain elementary principles, !he truth and justice of which arc so nearly
self-evident as to be readily perceived by nearly ull persons of
common understandings.
.And all the difficulty of settling new
questions at Common Law, arises from the fact that every new
law question depends upon a new state of facts, which call for
new combinations, or applications, of these elementary principles;
just as the solution of every new mathematical problem requires
new combinations of the elementary principles of mathematios,
In the progress of the human race from savagcism to civilization, and from brutish Ignorance to the present state of enlightenment, this science of [ustice, 'which in England is called the
Common Law, has of necessity made great progress; and this
progress bas been made from the same muses, by which the
science of numbers and quantities has made progress - that· is,
from the fact that the circumstances and necessities of mankind
have continually compelled them to such inquiries j and thus
knowledge has been eyer accumulating, in one science, as in the
other. In the darkest periods of the human mind, doubtless llien
.. .Al\lon~ the exceptions referred to, arc these -

tllat a women,

on marriage,

shall lose the control of her property, her natural risht of maJ..in~ contracts, &c.;
that II child, born out of wedlock, shall not inherit the f.lIher's estate j and some
others not necessary to be nnmed,
Iaw, are of such antiquity.

These exceptlons

to the prindplcs

of natural

that the time and mode of their establlshmcnt

are now

unknown.
And no laws who.tc\·cr. contrary to thc law of nature, arc part. or the
Common Law, tllllu. I,.ty "aloe ken in force ji-om lime immemorial. It will be
shown hereafter that no immcmoriallnw

has existed ill l:n;;1and,

rights of authors and invcntors to a perpetual

advcrse

property in their idcu.
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hardly knew that two and two were equal to four; or that two
halves were equal to one whole. Now they can measure the size
of planets, and the distances of stars. So in matters of justicethere was doubtless a time, 'when men were so nearly on a level
with the brutes, as hardly to know that one man had n;t a right
to kill his fellow man at pleasure.
Now men have learned that
they have separate, individual, and sacred rights of property in,
and dominion over, things invisible by the eye, intangible by the
IIand, and perceptible only by the mind. And they have also
learned at least the elementary principles, by which men's separate rights to these invisible and intangible commodities can be
determined.
The Common Law of England is often called the unu:ritten
law; by which is meant that it was never enacted, in the form of
statutes, by parliaments, or any other legislative body whatever.
And for the most part it necessarily must have been so, since no
legislative body could ever foresee the infinite relations of men to
each other, 50 as to be able to enact a law beforehand for each
case that might arise. The Common Law, therefore, does not
depend at all, for its authority, upon the will of any legislative
assembly. It depends, for its authority, solely upon its own
intrinsic obligation - that is, the obligation oj..:natllral justice.
And it ought always to have been held to be of superior authority
to any legislative enactments opposed to it; because it is intrinsically of infinitely higher obligation than any legislative enactments, contrary to it, can be. In fact, legislative enactments are

intrinsically

of no obligation at all, when in conflict with it;
because governments are as much bound by the principles of JUBtice as arc private individuals.
Nevertheless, kings and parlia-'
ments have long assumed the prerogative of setting aside the
Common' Law, and setting up their own will in its stead, whenever their discretion or selfishness has prompted them to do so.
And 'having judges and soldiers at their service, they have succeeded in having their arbitrary enactments declared to be law,
in place' of the Common Law, and carried into effect as such,
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against the natural rights of men.
done in violation
natural right.
Having

of the English
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All this, however, has ?>een
constitution,

thus shown, perhaps, sufficiently,

as well as of

what the Common

Law of England is, in illeory, let us look, for a moment, at .what
it has been in practice. And this, it is evident, must have depended wholly upon the degree of civilization, and the nature of
the legal questions arising from adjudication i and also upon the
degree of enlightenment, on the part of the tribunals appointed
to administer it.

In the earlier times of the Common Law - say six hundred
to one thousand years ago - the state of society in England was
very rude and simple, such as we should now call barbarous.
Agriculture, carried on in a yery ignorant and clumsy manner,
was the principal employment of the people. Wealth, knowledge,
and the arts had made very little progress i and the legal questions arising were correspondingly few and simple, being such as
related to the little properties, the common rights: and cvery day
concerns of the common people j and such also as the common
people would generally understand, almost instinctively, or rather
intuitively, without the aid of any eluboratc processes of reasoning.
The tribunals for deciding these questions were of a correspondingly simple and unsophisticated character.
TllCY consisted
of twelve men, taken froni the common people, almost or entirely,
at random. These juries sat alone, and 'Were the real judges ~D
ev~ry cause; civil and criminal.
It 'was seldom that any other
judge, learned, or supposed to be learned, in the law, sat with
them. And when such was the case, he had no authority over
them, and could dictate nothing to them, either of iaw or evidence,
He could only offer them his opinion, which they adopted oc rejected, as t~ey thought proper.
Very few laws were enacted in those days. There Was DO
such body in existence as the modern parliament, nor any other
legislative assembly. What few laws were enacted, were enacted
by the king alone. nut none of them could be enforced' against
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the people, without the consent of the juries j and the juries
were under no legal obligation to enforce them, and did not enforce them, unless they considered them just. The jurors were
never sworn to try causcs according to law, but only according to
'justice, or accordinp to their consciences. Indeed, they could
try them by no other law than their own notions of natural justice j for they could not read the king's laws, since few or none
of the common people could at that time read. Besides, printing
being then unknown, very few copies of the laws were made.
The laws, passed by the king, were generally made known, only
by being proclaimed or read to such of the people, as might
chance to be assembled on public occasions. Both theoretically
and practically, they were simply recommendations, on the part
of the king to the people, promulgated in the 110pe that the latter,
as jurors, would enforce them.
Juries fixed the sentence in all criminal cases j and rendered
the judgment in all civil ~asesj and no judgments could be given,
except such as the twelve jurors unanimously concurred in as
being just.
The decision of every jury was not neces8arily enforced. An
appeal was allowable to the king's court, consisting of the king
and certain of the nobility, who were assisted in..their adjudications, by the king's judges, or legal advisers. But this king'8
court could enforce no decisions of its own, adversely to, those
given by the juries. It could only invalidate the judgment of a
jur" and refer the cause to a. new jury for a. new trial. So that
no judgment could be enforced against the person, property, or
civil rights of anyone, except such as had been unanimously
agreed to by twelve of the common people, acting independently,
according to their own ideas of justice.
The consequence of this state of things was, that while the
Common ':Law, (with the exceptions which have before been
alluded to,) was, in theory, a seience, applicable, from i1!J nature
andintrlnsic obligation, to the settlement of every possible question of justice, tllat could ever arise among men, in the most
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advanced and enlightened state of which humanity is capable, it
was, in practice, confined to the determination of such few and
simple questions, as a very rude and uncultivated state of society
gave rise to, and sucl, also as tribunals, composed 'of twelve simple
and unlearned men, could all understand, and uould all concur in.
Why this law of nature, or natural justice, thus administered,
was called, in England, the "Common Law," is a matter of some
dispute j although the probability altogether is, that it W:J.S called
the Common Law, because it was the law of the common people,
as distinguished from the nobility, or military class of society.
This military class had both rights and duties different, in some
particulars, from those of the commonpeople. The law applicable to them was therefore somewhat different from the iaw of the
commonpeople. And individuals of each class were entitled to
be tried by their" peers," or equals- that is, individuals of the
military class were to be tried by tribunals of their own order,
and the commonpeople by tribunals (juries) of their own order.
The CommonLaw, then, 1ms the law which the common people
administered to e~cll other, as distinguished from the law, which
the military class administered to each other i and there is little
doubt that this is the 'true origin of the name. The ancient
coronation oath strongly corroborates this idea, for one part of
that oath W:J.S, that" the just laws and customs, wldch the common
people have chosen, shall be preserved." By" the justIawa and
customs, which the common people have chosen," were meant
those principles, which juries of the CI common people," acting
independently, and on their own consciences, were in the habit of
enforcing as law - for the" commonpeople," had no other legal
mode of making their wishes, on matters of law, authoritatively
known.
It was this Common Law, and the right of the II common
people" to be judged by it, and to have their rights determined
by it, in all civil and criminal cases, in the manner that has now
been described- that is, by juries acting according to their own
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notions.of justice, and independently of 'all legislative authority
on the part of the government - that constituted the ancient
boasted liberties of Englishmen, and the very essence and life of
the English Constitution. ,.
'<
The reader will itow be able to judge for himself whether the
Common Law of England does, or does not,· in theory, sustain
the right of authors and inventors to a perpetual property in
their ideas. In order to settle this question, he has only to
decide whether it be just, and according to those principles of
natural la.w,by which mankind "hold their: rights of property in
all the other products of their labor, that they should also have'
the same rights of property in their ideas. If it were just, that
men should have a right of property in their ideas, then the
Common Law authorized it, and it was the duty of all Common
Law tribunals to maintain that principle in practice.
Taking it for granted that the reader will have no doubt that
the rig~t of property in ideas came within the tneory, and waS
embraced in the principle8, of the Common Law, I shall now
proceed to show why this right has not been hitherto more fully
acknowledged.

SECTION

II.'

Why the Oommon Law Ri!J7tt of Property in Ideas has not
been more fully Ac7:nowledged.
It will,.I think, be hereafter rationally shown, that the nonestablishment, in England, of the right of property in ideas, is
to be attributed 80lely to the overthrow of the ancient; constitutional, Common La.w government, and to the establishment of
""For the historical proofs that the Common J.:1\V and the English Constitution
were such as have here been described, I refer the render to my .. Essay on the
TriAl by JDf1.-
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arbitrary power in its stead. But to understand how such a
cause has been productive of such an effect, we must attend somewhat to events and dates.
The Great Charter - which was at once the embodiment and
guarantee of the CommonLa",' form of government, and which,
within about two hundred years from the grant of it in 1215,
was confirmed more than thirty times, was confirmed for the last
time in 1415. It had been much encroached upon before; but
from this time the government degenerated rapidly into absolutism. And such has now been its character for some four
hundred years.
In saying this, I do not mean that absolute power has been
vested in the hands of the king alone j although at times his
power has, in practice, very nearly approximated to absolutism.
But I mean that there has existed in England a. self-constituted,
and unconstitutional legi8lative pou'er, which has arbitrarily ussumed the prerogative of setting aside the Common Law, or law
of nature, and setting up its own will in its stead.
This legislative power, which was wholly unknown to the
English Constitution, and which had its origin solely in a conspiracy between the king, the nobility, and the wealth of the
kingdom, to rule and plunder the mass of the pcop,le,lias consisted
of the king and the parliament united; the parliament consisting
of the higher orders of nobility, as one branch,- and or.-a few
representatives of the cities, boroughs,' and wealthy freeholders,
as a second branch, called the House of Commons.
The relative influence of the king, the nobility, and the House
of Commons, in controlling legislation, has greatly fluctuated,
Each House of Parliament has at times been the tool or confederate of the king against the other. At other times the kitig
would call a parliament only at long intervals j exercising nearly
absolute power meanwhile. But since 1688, the power o,f the
crown has been effectually broken. Nevertheless the government'
has hardly been less arbitrary or tyr:tnnical, as against the mas.
oftlte people, than it waS before. The nobility, of course, have
28
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represented only their own interests.
The House of Commons,
(falsely so called,) has, in its best estate, represented, at most,
only the wealth of the kingdom, instead of the people.
In its
'worst estate, it has been made up of tools of the king, tools of
the nobility, and the representatives and tools of wealth.
~e
suffrage has been so limited, and otherwise arranged, as designedly to secure these results.
One of the first acts of parliament, on obtaining its ascendancy,
in 1688) was to impose upon the king an oath) /I To govern the
people of this kingdom of England, and the dominions thereto
belonging, according to the 8tatute8 in Parliament agreed on, and
the laws and customs of the same i" in the place of the ancient
and constitutional oath, that "the just laws and customs, which
the common people [acting as jurors] 'lad chosen, should be preserved j" thus formally abolishing the authority of the Common
Law,
compared with the will of parliament.
To give more certain effect to the arbitrary legislation of the
king, and of the king and the parliament, the Common Law
juries have been abolished, for some five hundred years last past,

as

by laws fixing such property qualifications for jurors as would
exclude a large, probably much the largest, portion of the people,
and include generally only such as were represented in the House
of Commqns j and alio hy laws authorizing the king's sheriffs and
other officers to select the jurors j thus enabling them to secure
those favorable to the government.
The judges too have always been appointed by the king j and
unti11688, were removable by him at pleasure.
But for five
:hundred years they have also been liable to impeachment and
punishment by parliament.
The consequence has been that they
have always been mere tools of the king, or of parliament, or of
both j so much so that, notwithstanding since 1344, (without any
exception, so far as I know,) they have been sworn to maintain
the. Common Law, and deny it to no man for any cause, they
have for a long period. unanimously adopted and acted upon the
doctrine, that parliament is omnipotent, and its statutes obligatory
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in all cases whatsoever, the Common Law to the contrary notwithstanding. And they have aiso been the instruments of the
government for imposing this doctrine upon juries. When the
truth all the while was, that, by the English Constitution, both
Houses of Parliament, as legislative bodies, were purely usurpers,
and never had the slightest particle of authority to legislate for,
or bind the people.
In addition to all these usurpations, for the overthrow of the
Common Law, the king, for the two or three hundred years ending in 1640, mamtained an extraordinary and unconstitutional
court, of the most arbitrary character, called the Star-chamber
court, composedwholly of his ministers and instrumen~, who
exercised the power of summoning before them, and punishin~ at
discretion, anyone who had been guilty of any thing, which the.J
chose to consider a contempt of the royal authority. Members
of parliament were not exempt from this usurped jurisdiction.
Jurors were often brought before it, and reprimanded or punished
for the verdicts they had rendered. Private citizens, who had
violated the king's authority in any waY1were brought before it,
summarily tried, and punished at discretion. Under some reigns
the audacity and tyranny of this court were such 113 to make it
the terror of the kin~om.
Such, in general terms, has been .the absolute and unconstitutional character of the English government for some four hundred
years. And the consequence-has been, that there has been no
CommonLaw in force in England, during that time, except such
as this arbitrary lcglslative power has seen fit to spare.
But we are now to show how this stateof things has operated
to prevent the acknowledgment of the Common Law rig~t of
property in Ideas.
It is within four hundred years that the art of printing WII3
introduced into England. But it was then in so rude a state,
and the people in a condition of such ignorance, that little printing was done for many years. Consequently few persons were
engaged in it. And very few persons wrote books. 'Under such
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circumstances, no questions of copyright would be likely to arise.
At length the art attracted the attention of. the government, from
its being foreseen that it might prove dangerous both to the
church and the state. And from this time the government assumed unlimited authority over the press, 'prohibiting the publication of every thing heretical in politics or religion, and e~orcing
its restrictions by means of the Star-chamber court and otherwise, in the most summary and tyrannical manner. These restrictions continued, with no important interruptions" down to
1694; and were effectual in confining the liberty of printing to
such books as the government approved. One mode of restriction,
which prevailed for about one hunched years, was that'
requiring each book to be specially licensed by the government,
before it could be printed. When 80 "book was allowed to be
printed at all, the permission was 'without limitation as to time;
and was usually, if not universally, confined to ~uthors and their
assigns. Phe8e re8triction8 upon the pre88, therefore, 'lteCe88arilg
operated a8 a perpetual copyright upon the books allowed. to b,
published; and so long as they were continued, no question
copyright at Common Law would be likely to arise in the courts.
If'any unlicensed person published 80 book, he was punished, not
for infringing the author's copyright, but for printing without the
king's permission; which answered the same purpose 'for thQ
autbOl'.
At the expiration of these. restrictions, still another c1rcumstance tended to keep the law question out of the courts. The
great body of the publishers were members of an ancient association, called the Stationers' company. And when they found that
their copyrights were no longer protected by the Iicenaing- act
the government, they adopted an ordinance among themselves,
impoli,ing penalties upon any of their own number, who should
infringe another',s copyright.
Furthermore, in the year 1710, an act of parliament went into
effect, securing to the proprietors' of books already printed, a.
copyright for twenty-one years from the date of tho operation

or

or
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or
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the act, and to the authors of books thereafter to be printed, a
copyright for fourteen years, with II. right of renewal at the end
of that time, for another fourteen years, if the authors should
then be living. This act kept. the question of copyright, at
Common Law, out of the courts for still another period.
After the expiration of the terms granted by this act, some
injunctions were granted ngainst infringements, apparently upon
the ground that a right existed at Common Law. These injunctions, however, were acquiesced in, and the question WIIS not tried
at law.
And the question never came before the King's Bench lJ."ltil
the ease of ~n8on VB. OollinB,. in 1760, and 1761, when the
arguments were heard, but the' court refused to give any decision,
from a discovery of collusion between .thc parties. And it was
not until the case of Millar VB. Taylor, in 1769, that the opinion
of the King's Bench was obtained i 'when three of tho justices
decided in favor of the right, and one opposedit,
Although, therefore, from various causes, the question never
came to a clear decision, until some three hundred years after
the introduction of printing, yet it is a. wcll known historical fact,
tha.t for some h'!.ndred and fifty or two hundred years prior to
that decision, (if not from the first introduction of printing,) it
was a.prevailing opinion .ainong authors, publishers, and in the
government itself, that the Common Law gal"e to authora a. perpetual property in their works. John Milton, as early as 1644,
speaking in behalf of the right of authors to print their thoughts
freel'y without getting a. license for each book, alluded to the
subject of copyright, ~d said, "That part [of an .order of parliament for licensing books] which preserl"cs justly every man's
copy [right], or provides for the poor, I touch not" [do not object
to]•. Also, "The just retaining of each man his several copy
[right], God forbid should be gainsaid."
My argument now is, that if the CommonLaw, and the ancient
-I

W... ~

301 and 321.
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constitutional, or Common Law form of government, bad been
preserved, this question would have been brought to the same
decision long before three hundred years from the introduction of
printing should have elapsed. And why would it have been thus
brought to this decision'J For various reasons, as follows.
The question would, in the first instance, have come before
juries; and those juries would have been free from .all legislative
authority, and sworn Bimply to do iustice. And it is hardly
probable they would ever have puzzled themselves, for a moment,
with any of the abstruse objections which lawyers have raised.
They would have promptly followed both their instincts and their
reason, in saying that authors, like other men: should control' the
products of their labor. If the question had then been carried to
the king's court, it would still have to be decided on natural
principles, unembarrassed by any legislative interference. And it
would very likely have been decided rightly from the first. But
even if the judgments of the juries had at first been reversed;
and the cases sent back to new juries for new trials, the new
juries would most likely have repeated the original judgments,
inasmuch as the .opinions of the king's court 'was of no legal
authority over them. And thus by repeated judgments in the
same cases, and by n~w judgments in ~ew cases, the juries "fould
have forced upon the king's court the conclusion, that the sense
of the nation was in favor of the right j and the law would consequently have been so recognized.
If, however, it shall' be thought by anyone, that the question
could not have been so easily settled, and that juries would have
been incompetent and unfavorable' tribunals for adjudicating on
such a matter, he will perhaps change that opinion when he
reflects, that, if Common Law principles in general, and the
CommonLaw form of government, had been preserved, the common people, living under the protection of cquallaws, and in the
enjoyme~t of such freedom as the Common Law form of government secured, would have rapidly advanced in wealth and intelligence, instead of being condemned to such poverty, ignorance,
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and degradation, as the tyrannical character of tne government
has subjected.them to. Printing, too, ft'ould alwaYB 'have bem
free, from ita first introduction j for it is not to be supposed that
Juries could ever have been influenced by such motives for restraining the freedom of the press, as have influenced religious
and political tyrants, who feared its effects on their power. The
press being free, and the people being both free and prosperous,
Iiterature wouid have flourished j and the rapid enlightenment of
the whole nation, the common people no less than others, 'Would
have been the result. Under these circumstances, authors 'Would
have brought the question of their rights both before the public,
and into the courts, at an early period after the introduction of
printing. And the question, after being once brought before the
public, and the courts, could never have peen laid to rest, until
the rights of authors were acknowledged. .And that this would
have been done long before 1769, (three hundred years after the
introduction of printing,) I think it would be unreasonable to
doubt j because, before that time, the people would not only have
sufficiently comprehended the question, as one of natural justice,
but they would also have learned that it 'Wasfor their own true
interests to encourage literature, by. protecting the property of
authors in their works.
If the right-of property of authors in their 'Works had been
once established, under the Common Law form of government,
the right would have been perpetual of course j because juries
would never have thought of so absurd 'an idea, as that of aeknowledging the property, and yet limiting the right in poi~t of
time j and there was no other legislative power competent to
establish such a monstrosity.
Such, then, we may conclude, 'Wouldhave been the result, 88
regards the rights of author••
The next question is, 'What would have· been the fate of the
rights of inventorB, had the CommonLaw system of government
been preserved 'I
But, before answering ibis. question, let us see what their fate
itaBactuaUy,been, under the arbitrary system that has prevailed.
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Patents for new inventions have, in England, always been
classed under the head of "monopolie." arbitraril!/ granted bJi

·the croton.
Now the granting of monopolies- by which I mean the
granting exclusively to one what is the right of a11- was plainly
incompatible with the Common Law. It must also have been
impossible for the king, in cases where his ~ts
were' clearly
unjust and unreasonable, to maintain their inviolability, so long
as the ancient constitutional form of government was preserredj
because he could punish infringements upon his grants, only by
the consent of juries, who would judge of the matter on its
merits, independently of his authority. :rs:evertheless, we' are'
told that, from a very ancient date, the kings have been in the
habit of granting to individuals the exclusive right to practice
new arts and manufactures, introduced by them into the kingdom.·
It was immaterial whether those, who introduced them, were also·
the inventors of them, or had learned them in foreign countries.
It was enough that they were the .first to introduce them into
England.
How far these grants were effectual, in the early time8, for the
purposes intended by them-that is, how far they were sustained
by the judgments of jurie.-I do not know. To'my ming, it is
not at all probable that they were univer.all!/ Sustained. Yet I
think we may reasonably conclude that 801M ot: them were S11&tained; otherwise the practice of granting them would hardly
have been continued. If, then, any considerable portion of them
were sustained, that fact Indicates t1!at ·even in that rude and
ignorant age, the unlearned commonpeople- of whom the juries
were composcd- had some natural and just, though imperfect,
appreciation, either of a man's right of property in his invention,
or of their moral indebtedness to one who gave a new and valuable art to the public. And this fact tends also to show that, with
the progress of knowledge, and the increased experience of the
utility of new inventions, the principle of a man's right of pr0perty in his ideas, would have made its -way, as a principle of
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natural law, into the minds of the people, and long ere this have
been acted upon, as such, by the juries, had the Common Law
institutions been preserved.
English judges, as far back at least as 1366, have held that
grants by the king to individuals of the exclusive privilege of
practising for a time a new art or manufacture introduced by
them into the kingdom, were consi8tent with the Oommon Law.
The reason given, in a case of that date, 'Was II that arts and
sciences, which are for the public good, are greatly favored in
law, and the king, as chief guardian of the common weal, has
power and authority, b, his prerogative, to grant many privileges,
for the sake of the public good, although prima facie they
appear to be clearly against common right."
Coke 8II.ys,II The reason wherefore such a privilege is good in
law, [that is, at the Common Law,] is because the inventor
bringeth to and f~r the commonwealth a new manufacture by his
invention, costs, and charges, and therefore it is reason that he
should have a privilege for his reward, (and the encouragement
of others in the like,) for a convenient time. II •
Now, I do not cite these opinions of judges as any proof at all,
that the CommonLaw recognizes a man's right of property in ~i8
inventions. No such proof is needed, for the nature of the.
Common Law itself establishes that point. Besides, the opinions
themselves are altogether too loose and crude to be 'Worth any
thing for that purpose j for they apply as well to persons who
bring inventions from other countries, as to inventors ,themselvesi
and they also absurdly assign reaso~s of expediency to the public,
instead of reasons of right to the inventor, as the grounds on
which the Common Law allows of such grants. The opinions ,
were also given by judges, who were either the creatures of the
crown alone, or of the crown and parliament, and who doubtless
.. For these lind. "moUi other authoritles, showing the opinion. of EngUah
judges, thllt patents f\lr new iUTcntionswere good lit Common LIIW, see HiM'
man:A on Paltnll, ch. 1 lind 2. Also Coke'. chapter on Monopolies, 31mt.lSl.
U
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were in the habit of sanctioning every thing which the king and
the parliament desired them to sanction. But I cite them 88
evidence tbat, for at least five centuries, there have prevail~
in England, a general sense of obligation, or indebtedness,
on the part of the public, towards one who introduces a new-art,
and an idea that he ought'in some way to be paid. And my
argument is, that if arbitrary power bad never interfered to check
the- progress of knowledge, and to exercise absolute authority
over the rights of inventors, as well as of others, this public
sense of obligation, and this vague idea that an inventor, should
be paid, would long ago have found body and form in a wen
digested system of natural law, based on the principle of a man's
absolute right of property in the productions of his mind.
The tendency towards this result has been greatly obstrueted
by the arbitrary charecter of the English government, for the
last four or five centuries. For example, in those. periods, when
the power of the king was at its heigpt, he was in the habit or
granting a great variety of monopolies; withou~ any pretence W
new inventions, but only as a means of rewarding favorites, or of
raising revenue. And these monopolieswere maintained through
the instrumentality of the Star-chamber court, which, summarily
punished infringers. These'monopolieswere so numerous, unj~
and oppressive, that parliamen~,in 1628, interfered to suppress
them; and an act was passed for that purpose, special1!/ C?7& th,
ground p"at t'M!I were contraT!J "to -the O.Jmmon Law. Ye~ in
this act, which was intended to be effectual for the suppression of
all monopolies"except such as were either consistent with the
CommonLaw, or supposed to be beneficial ~ Jhe· public, patents
for new inventions, and licenses for printing, were speciall!/ n-'
ctpted from the general prohibition; thus again partially recognizing the right of property in ideas, by indicating it to be the
sense of the nation, that both justice and policy required' that
authors and inventors should receive some reward for their labors ;
and th;t tho most reasonable and expedient mode of securing this
end, was, by giving _to authors an' unlimited monopoly of their
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a monopoly of their

inventions

for a.

Buc from all this it must not be inferred that correct scientific
vie',"8 of the law of nature on this subject, had made any great
progress j nor could they do 50, for scientific news of the law of
nature, relative to any subject, make little progress in the midst
of despotism and ignorance.
Butmy argument is, that, but for
the despotism, no general ignorance would have prevailed j the
pre88 would have been free; the people' would have become enlightened j would have been free in the choice of their pursuits;
inventions would have multiplied j their importance would ha.ve
come to be more justly appreciated j the law relative to them,
being left to rest, as it would have done, ullOn natural principles,
would necessarily have become an important subject of investigation, (in connexion with the rights of authors,') and from the
necessity of the ease, ·it would have mack progre8s.iff
And is it
in the least extravagant-is
it not indeed entirely within the
limits of probability, to suppose that an inventor's property in
his invention would long ago have been recognized as 0. right,
founded in nature, instead of being regarded as that contemptible
and detestable thing, which the English government persists in
regarding it, to wit, 1iot a rigltt, but a privilege, granted to an

inventor by the crown,

lIS

a 111erematter of royal grace, favor,

and discretion I t
• One reason why no more progress has been mnde in othcr branches or
naturallnw, bas been, that natnrallaw has been superseded by arbitrary legisla·
tion i and all the Iegal mind of Etf:;land and .America, has been engrossed, f'o~
centuries, in interpreting and enforcing this Ieglslatlou, instead of pUr6uing.the
study of natural law as Ii science. Another reason is, that thc progress of natural
law, in any direction, is dangerous to arbitrary institutions i and thcrefor~ COlUU,
sitting under the authority, of arbitrary gO"cmments, 5)'stemnticnlly ignore aU
discoverics in naturnllaw, until they have first been sanctioned by the leW.latin
power. And this last event generaUy happeos only when the goyemment linda
that 11 revolution, dangerous to)ts exlstenee, is impending,
.
t An English patent is grnuted,in these supercilious and Insolent terms. .Af\er
reciting that the applicant has " hll'!llJy petitioned" the crown for n patent, it ada.,
II And we, [the queen,l being willing to giTe encouragement to all IU1I and
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nut I wish now to show why the rights of inventors, to a
perpetual property in their inventions, has never come distinctly

before the English courts, as a. question of Common Law.
Prior to the introduction of printing, ~u for a. considerable
time after, there could have been but very ·few inventions, of
any considerable importance, made in England."" ~he English
were not naturally an inventive people. The Italians and
Germans were much in advance of them. ill: that respect. The
English ~ere an agricultural and military, and not a. mechanical,
inventions, which may be for the public good, are graciowly pleaud to cona-tl
to the petitioner's request. Know ye, therefore, that we, of our upeciul grace, certain
knowledge, and mere motion, liave given and .qranied, and by these presents, for D',
our heirs, and successors, do give and grant unto the said A. B., hla executors, &c.,
our esp«ial UCt1lU, full power, sale privilege, and authority, that he the said A. B..
his executors, &c., shall and lawfully may make, use, exercise, and vend hi. laid
invention," &c..
.
Is it not nearly an infinite insult; that such men as Arkwright and Watf, who
'Were of ten thousand

times more value to mankind

that time has ever produced,

than ull the kings and queena

or ever Wl11 produce, should be necessitated

their natural rights to the products

to hold

of their own labor, on such terma as

If a greater insult can be conceived, it would seem to be, that authors,

theM'

and nell

authors as Jo!tn Milton, should be compelled to ask "license" of a king to print
their own thoughts.
This Insult to authors is' no longer practilied; because the
authors,

with tnlth

When inventors

on their side, proved

themselves

stronger'-than

the kiDg:

assert their rights in like manner, tl1ey will no lODger be neces-

sitated to accept them as granll, or
government.

f~,

The Common Law never required

..graciollll!J " bestowed

that a freeborn Englishman

on them by the
should "1",!,b1;v

of property j nor tlif&
he should ever accept those rights as a grant originating in the IIgraciOlll pltaIIIfW
and amducmsion".of
the king •. And if ~e constitutionalsystem·of
government
had been preserved, Inch degradation, on the part of inventors, would not, at &hie
da)" certaiul1, have been witnessed.
'

petition

n

the crown for the enjoyment

of his natural

• During the first twentr years of the'prrunt
hundred and three patents a year, on 8n average,

rights

centlll"1 thero were 'but bn~
gnmtcd for both foreign and

domestic inventions.
(See Pritchard'. list of Patents.)
From this fact one CIUl
judge somewhat how few inventions could have been made in fanner times, whell.
the population was comparatively
parative progrea.

small, and the arts had' mBlle 10 litlle com·
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people. Most of their inventions 'Were brought from the continent, and even those doubtless were not numerous. The art of
printing, after some lapse of time, began to increase the mental
activity of the people. Yet this activity, for a long time, took
the directions of Iiterature, politics, religion, colonization, commerce, and war, rather than of invention, or progress in the arts.
Indeed it is only within the last hundred years, or thereabouts,
that. many important inventions have been made in England.
Under these circumstances, it WDS natural that the rights of
inventors, as a. question of Comm.onLaw in the courts, should
lag behind those of authors j and for various reasons, as follows.
1. One's authorship of a. book could much more easily be
proved, to the satisfaction of a. jury, than one's authorship of an
invention. That proof could also be much more easily perpetuated, than in the case of ~ invention j because a. book, once
published, generally carried the author's name with it, whereby
the latter became at once notorious, and false claims to the
authorship became forever after impossible to be established.
Whereas, in the case 0.£ an invention, unless the proof of authorship were made at once, to t~e satiifaction of th« king, and a
patent obtain~d, the evidence would soon either be entirely lost,
or become so uncertain as to be insufficient to establish on.e's

ri~ht.
2. The number of printers were so few, and those few so well
known, that the infringement of an author's copyright was much
more sure of being detected, than an infringement of one's invention. The latter could easily be concealed, if perpetrated II,tsome
distance from the locality of the inventor j because there was so
little travel and intercourse in those days, among the common'
people, that an invention could 'be easily practised a. long time so
privately as not to become known to a person at a distance.
S. Copyrights were perpetual j whereas patents for new invenJ
tions were temporary. The former too were obtained without
any important cost or trouble j whereas it was doubtless a. very
serious and expensive undertaking to prove, to the satisfaction of
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the crown, one's authorship of an invention, and get a patent for
it. There were also doubtless many more books written, than
there were important inventions made. For these reasons, the
copyrights of books were doubtless much more numero,!1sthan
the patents for inventions. These copyrights, too, very many of
them, went into the hands of printers, who were able to defend
them in the courts j whereas it is likely the inventors were generally too poor to go to law for their rights.
4. Since 1623, (until 1835,) patents have been granted but
for fourteen years j and (before the English became so eminently
a manufacturing nation) a new manufacture could be introduced
but so slowly, that unless the invention were of great importance,
a patent for so short a period, would be of too little value to be
worth the cost of procuring.
5. The fact, that the government made no distinction between
those who imported inventions, and those who made them, tended
to confuse men's notions as to the rights of real inventors. And
the further fact, in this connexion, that patents granted to mere
importers of inventions, would jU8tly be regarded with odium, if
prolonged for any considerable time, tended to reconcile men to
the practice of protecting original inventors for a short period
also j and this made their rights of too little value~,,!~be worth
protecting by expensive litigation.
6. A. mechanical invention is much more difficult to be defined, or described, to the satisfaction of a jury, than the contents
of a book j and therefore it would be much more difficult to
prove, to the satisfaction of a jury, the infringement of a patent,
than of a copyright.
7. A claim for copyright would meet with fewer obstacles
from the prejudices of a jury, than a claim for an invention;
because a book interfered with no man's intereste ; whereas laborsaving inventions were often very odious, on account of their
turning large numbers of people out of employment. We, of
this day, who have become accustomed to look upon a new laborsaving invention as one of the greatest blessings, can hardly fail
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to be astonished at the ancient prejudices against such as superseded other labor. As an illustration of these prejudices, it may
be stated, that it is less than two hundred years, since a saw-mill
in England was pulled down by a mob, on account of its interfering with the employment of the splitters and hewers of timber.
Ooke also gives a curious illustration, not merely of the popular
prejudice, but also of the government's prejudice, against a new
invention, if it were one that would deprive many persons of their
employment. He says,
" There was a new invention found out heretofore that bonnets
and caps might be thickened in a fulling mill, by which means
more might be thickened and fulled in one day, than by the
labors of fourscore men who got their living by' it. It was
ordained that bonnets and caps should be thickened and fulled by
the strength of men, and not in a fulling mill, for it was holden
inconvenient to turn so many laboring men to idleness.II '*'
8. Inventors not being literary men, and perhaps often wholly
illiterate men, could not advocate their own rights, as the authors
could theirs. They had no John Miltons among them to speak
for them. They could only let their deeds speak for themselves.
Besides, they were doubtless too much engrossed in their inventions, '(as most inventors arc even at this day,) to give much
thought to their legal rights. They naturally accepted such
protection as the government offered them, without raising any
further question about it.
For all these reasons, and perhaps for others, it was natural
that the perpetual right of inuentor« should be behind the perpetual right of authors, in coming into the courts, as a question
of Oommon Law. And such was the fact. Not only so, but,
unfortunately for the inueniore, when the rights of author» did
finally come before the King's Bench,' as a Common Law question, in 1769, that court, while it sustained the ngMs of authors,
gratuitously prejudged and condemned the rig/Its of inventors
wit/LOut a hearing, as we shall hereafter sec. The House of Lords
virtually did the same in 1774 .
• CuJ..-e',3

[list.

184.

The Online Library of Liberty <oll.libertyfund.org>

Page 414

192

TlIE LAW OJ! INtELLECTUAL

PROPERTY.

Beyond and above all this, the act of parliament of 1628,
expressly forbade }latents to be granted for a longer period than
fourteen years.
And this prohibition remained in force until the
ad of 1835, which allowed an extension of seven years ill: certain
cases. So that the' Common Law rights of inventors could be
set up, in court, only on one or both of these two grounds, viZ.:
1. That the act of parliament, limiting the duration of the
patent, was constitutionally void - a ground, which is true in
itself, but which no court in England would think of sustaining.
2. That the rights of inventors were not derived from, and did
not depend on, their patents -- a ground, which is also true in
itself, but which patentees could not be expected to understand,
or at least to have confidence in, as a ground of successful litigation, considering that the uniform .practice of the courts had been
to hold the contrary.
Besides, the task of inventors to. secure to themselves even
such rights as the acts of parliament intended they should enjoy,·
has always been too hard a one, to leave. them any confidence for.
advancing new claims, (however just in themselves,) in manifest
opposition to the intention of parliament, and the practices
courts. For the courts, persis!ing in the idea that a. patent was,
in some sort at least, an arbitrary grant of an unjust monopoly,
have, until quite recently, been in the habit of exerting their.
ingenuity to invalidate even such patents as were granted.
For
example. ~ a specification claimed a, particle too much, or W88
a particle deficient in the description of the art, the courts, instead
of holding the patent good for whatever was good, as they were..
bound to do, would take advantage of the error to invalidate .the
'patent altogether.
Thus, as late as 1829, II in the case of Felton
VB. Greaves, the title of the plaintiff'S patent described the invention to be a machine for giving a fine edge to knives, razors, _

or

sors, ~nd other cutting instruments; but it appeared that the
invention, as described in the specification, was inapplicable for
the sharpening of scissors; and Lord Tenterd~n, Chief Justice,
therefore held the patent to be ,"oid,. and nonsuited the plain-
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ti1E",. And in 1816, tc in the case of Oochrane tlB. Smetlturn,
it appeared that the plaintiff's patent WIIS for an improved method
of lighting cities, towns, and villages; but his invention really
was an improved street lamp; and it VilIS held by Mr. Justice Le
Blane that the title WIIS
general in its terms, and the patent
void."t
These cases are given merely lIS illustrations of the absurdities
and atrocities, which the courts have habitually practised, up to
a very recent date, when adjudicating upon the rights of inventors. It seems never to have entered their heads, that it was any
part of the object of a. patent, to secure to an inventor the quiet
.possesslon of what WIIS exclusively his own. On the contrary,
they have treated a patent as a bargain, between the public and
the inventor, of this kind, to wit. They considered that the art,
instead of being an honest product of the inventor's labor, and
therefore his own, was one, which rightfully belonged to the
public, and which had merely 'happened ~ become known only to
the inventor; and that he, like the dog in the manger, would
neither use it, nor let others use it, unless he could get something
for his secret. They of course held that he really ough~ to give
the s.ecretjreel1J to tlie public; and that any attempt, on his part,
to get a price for it, was merely an attempt at leY].ingblack mail,
and should- be defeated if possible. They then considered that
tho public, finding themselves in this unfortunate predicament,
their rights locked up in the breast of a scoundrel, acting under
the force of an" unjust necessity, made a contract with
(through their representative, the king,) by which they agreed
to give him a monopoly of the art for fourteen years, provided
he would give the art freely to the public forever afterwards. To
secure tho benefits of this bargain to the public, the king required
the villain to put on-the king's records such an accurate description of tho art, lIS that other men, by reading the description,

too

him,

.. HinclRlarcll 46. 3 Car. and PO!P" 6~1.
t llinclm(/rc1a 46. 1 Starldi. R. 205.
26
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might be abre to understand and practise the art. If, now, this
specification have described the invention as being a particle more
than it really was, the courts have said that the inventor had
practised a fraud, and obtained a patent, without giving for it the
full price agreed upon j and that therefore the patent was void;
If, on the other hand, the specification have not so fully described
the invention, as ~at it may be entirely known by other persons
on reading the 'description, then the courts have said that the
inventor was a. cheat, because he had not made knownthe invention, which he agreed to make known, as the price of his patent;
that he has therefore obtained his patent on false pretences, and
that it is consequently void. Thus, if the courts, by splitting &
hair 'twixt north and north-west side, could so construe a. specification as to make the patentee to have defrauded the public, to
the amount of a. f8.rthing, in the price agreed to be paid by him
for his patent, they have held th~t the-patent was void j as if the
patentee were a swindler, getting unjust monopolies out of the
public by false representations, instead of being, as he no. doubt
usually has been, a. simple honest man, who wished to secure to
himself the products of his honest labor, but who was not sufficiently skilled i,n letters, law, and the arts, to know whether or
not his invention were described with the greatest ~possible accuracy, of which the case admitted:
This is the spirit in which English courc., up to a. very _recent
date, if not indeed up to the present date, ha.veadjudicated upon
the rights of inventors. Whereas, if the CommonLaw rights of
inventors ~ere acknowledged, it would be the duty -of courts -to
recognize the sufficiency of a specification, !f it _described-the
invention with such general accuracy, as to put second persons
reasonably on their guard against in.fringing it.
-When 'we consider for how long a period i!lventors have been
compelled to deal-with such pettifoggers, sharpers, and asses; lIS
these courts have thus shown themselves te be, it is perhaps not to
be wondered at, that they have never seen fit to ask any thing molO
at their hands than was give~ them by acts of parliament-the
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only law the judges have acknowledged on this question. They
have accordingly turned their attention to getting improvements
in nets of parliament, rather than to asserting their CommonLaw
rights.
Looking back, now, over the ground, for five hundred years,
we see, on the one hand, the advantages, which the CommonLaw
rights of inventors have enjoyed j and, on the other, 'the disadvantages under which they have labored,
Under the head of advantag~8, we may reckon, that during aU
that time, (five hundred years,) it has been held, by kings,
courts, and parliaments, to be con8i8tent with the Oommon· Law,
for the king to grant; both to actual inventors, and .to the mere
importers of new inventions, a temporary monopoly of the use of
their inventions j and that for more than two hundred years,
(since 1623,) the sentiment on this point has been so strong, and
so strong also the conviction of the good-policy of encouraging
the arts in this way, that tliese monopolies have, by a special act
of parliament, stood excepted out of the prohibition laid upon
monopolies in general
Under the head of disadvantage8, we may reckon, that the.
English were not originaJly an inyentive people j that it is only
within a. hundred years, or thereabouts;" that their minds have
been particularly turned in the direction of inventions; that from
the first, the grant of a patent for a new invention, has been held,
_ by the government, to be an act of grace, favor, and· discretion,
on the part of the crown, and not any thing wliich a subject
could claim as a right j that the rights of a real inventor have
always been placed on the same footing with the impertinent and
groundless claims of a mere importer of an invention, and have,
therefore, necessarily been discredited by the association; that
patents for new inventions, from being always classed. among
arbitrary monopollos, ~vo always had to ~,
by association,
moro or less of the odium whichju8tly attaches to those vjolationa
of. common right j and, finally, that for more than twC?hundred
years,' (that is, since 1623,) there has been an imperative net or

.
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parliament, (which judges, in violation of their oath, and lbeir
duty, always bow to, in preference. to the Common Law,) prol1ibiting the grant of a patent for any more than a limited period.·
Now, the whole object of the argument in this section" is
simply this, Fir8t, to prove, reasonably, that if the ancient
Common La.w system of government had been preserved, and
arbitrary power, neither that of the king, nor that of the king
and parliament, had ever interfered with'the question of intellectual property, the rights of autnor8, to perpetual property in
their ideas, would have been first established j and that, too, long
before the decision in their favor by the King's Bench in 1769.
And, Becondly, that the estaplishment of the rights of actual
inventors, (not of importers of inventions,) to a perpetual prop;erty in their ideas, would also ha.ve speedily followed the. establishment of the rights of authorB. And that 60th. theBe event.
would have occurred long before notD.
•
Considering, then, on the one hand, that the claims of inventors, as being founded in the Common Law, were at least.partially
recognized so long ago as five hundred years; and considering
also, that the rights of authors were also, at least partially,' recognized, nearly as soon after the invention of printing as 'there weJ'e
any authors having rights to be protected; and then -considering
also, on the other hand, the arbitrary character of the government
during all this time, the restrictions on the press, the oppressicn,
and consequent poverty and ignorance of the people j and also
the arbitrary limitations, imposed by acts of parliament, for the,
last two hundred and thirty years, upon. the rights of invento~
and fQr the last one hundred and forty years, upon the rights or
authors j considering all these things, I think th~ conclusion is
certainly a reasonable one, tha.t if the ancient constitutional
Common Law form of government. had been preserved, and
knowledge and wealth had been, (as under such circumstances
they would have been,)'not only immensely increased, but more
equally diffusedamong the people, the CommonLaw, as a science,
would have made such progress, and Iitorataro-and tho ,arts would

a
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ha.veso commended themselves to the approbation and protection
of the people, that the rights of both authors and inventors, to a
perpetual property in their ideas, would have been long since
established,
And the true method of proceeding, at this day, in order to
establish the rights of authors and inventors, is to re-establish
the constitutional authority of the Common Law over acts
parliament.

or

SECTIO'N

III.

Review of the Ga8e of .Millar V8. TayWr.
The question of an author's copyright at Common Law, first
came to a decision by the court of King's Bench in 1769, in the
case of Millar V8. Taylor.* Three of the Justices, Willes, Aston,
and Lord Mansfleld, decided in, favor of the right j one, Justice
Yates, opposed it.
Each of the judges gave a written argument on the question.
The want of unanimity in the court, and the inconsistency and
d~ficiency'of the arg~JDeD.tsof the three Justices in favor of the
right, have prevented their decision from being received as a
settlement of the question j and there has probably been nearly
or quite as much doubt on the point, among lawyers, sinc~ that
decision as before.
The Justices argued the question, both on precedent, and as an
a.bstract one of natura], or common law. The precedents were
from the court of chancery j and the most of them were encumbered' with so many collateral questions, that, although they
indicated very strongly, and perhaps quite clearly, that the chancellors h~, in some instances at 'least, al8ume~ that there wns a
Common Law copyright, still, as the decrees had never, been
• .( DIIfTOICS

2303.
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rendered on a. discussion of that point, they could not be held 88
decisive of the abstract question.
The objections of Yates, on abstract grounds, so far 88 they
were worthy of notice, have been noticed, and replied ~, in
cc Part Fir.t," of this Essay.
The arguments of. the thfee Justices" WTlO favored the right,
were erroneous and deficient to such a degree, that it can hardly
be said that they threw any light upon the points where the real
difficulties lay. This' is perhaps not to be wondered at. The
question was essentially a new one, so far as'any critical investigation of it was concerned. Being a new one, an abstruse one,
and liable to objections, which could not all be answered without
much reflection, it is perhaps not surprising that, in the hurried
and superficial examination, which alone judges can give to new
questions, their views should be, as they were, crude, inconsistent,
superficial, and unsatisfactory; and that, instead of settling the
questions involved, they did little or nothing more than bring to
light the real questions to be settled.
Some of the 'most important of the errors and deficiencies of
their arguments were the following.
1. While asserting that 'author. had a Common Law right of
propex:ty in the.ir works, they conceded and asserted-that inventor.
had no Common Law right of property in their Inventiona; ~t
their rights depended wholly on the patents granted them by the

king.
So glaring an inconsistency as this was of course whoUy Indefensible; and it was turned against them, in the following terms,
by Yates" who opposed the right. He said:
cc The inventor of the air pump had certainly a. property in the'
machine which he formed; but did he thereby gain a property in
the air, whichis common to allJ Or did he gain the sol~ fropcrtY' in the cW8tract principle8 'upon which he construc~
his
machine'J And yet these may be called the inventor's ideas, and
as much his sole property as the ideas of an author."
4 Burrow. 2357;
Also, II Examples might he mentioned, of as great an exertion
of natural faculties, and of as meritorious labor, in the mechanical
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inventions, as in the case of authors.
We have a recent instance
in Mr. Harrison's time-piece j which is said to have cost him
twenty years application.
.And might he not insist upon the
same arguments, the same chain of reasoning, the same foundation
of moral right, for property in !tis invention, as an author can
for hul
"If the public should rival him in bis invention, as soon as it
comes out, might not he as well exclaim as an author, 'thll.t the,.
have robbed him of his production, and have iniquitously reaped
where they have not sown l' And yet we all know, whenever a
machine is published, (be it ever so useful and in&enious,) the
inventor has no right to it, but only by patent j which can only
gWe him a temporary privilege."
Same, p. 2860.
And again, "The whole claim that an author can really make,
is on the publie benevolence, bY' way of encouragement j but not
as an absolute coercive right,
His case is exactly similar to that
of an inventor of a new mechanical machine; it is the right of
every purchaser of the instrument to make \Vha~ use of it he
pleases. It is, indeed, in the power of the Crown to grant him
a provision for a limited time j but if the inventor has no patent
for it, every one may make it, and sell.it,
"Let us consider, a little, the case of mechanical inventions.
"Both original inventions stand upon the same footing, in
point of property j whether tbe case be mechanical, or literary j
wbether it be an epie poem, or an orrery.
The inventor of the
one, as well as the author of the other, has a right to determine
, whether the world shall see it or not j' and if the i~ventor. of
the machine choose to make a property of it, by selling the inve.ntion to n.p. instrument maker, the invention will procure him
benefit. But when the invention is once made known to the
world, it is laid open j it is become a gift to the publio; every
purchaser has a. right to make what use of it he pleases. If the
inventor has no patent, any person whatever may copy the inyention, and sell it. Yet every reason that can be urged for the.
invention of an author, may be urged with equal strength and
force, for the inventor of a. machine.
The ver,. same arguments
'of having a right to hill own productions,' and all others, will.
hold equally, in both cases; and tho immorality of pirating
another man's invention is full as great, as that of purloining bis
ideas. And the purchaser of a. book and of a mechanical invention has exactly the same mode of acquisition; and therefore the
jus fruendi, [the right of enjoyment] ought to be dxactly the
same.
" Mr. Harrison (whom I mentioned before) employed at least
Q.9 much time and labor and study upon his time-keeper,
as Mr.
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Thompson could do in writing his Seasons j for, in planning that
machine, all the faculties of the mind must be fully exerted.
And as far as value is a mark of property, Mr. Harrison's timepiece is surely as valuable in itself, as Mr. Tbompson's Seasons.
II So the other arguments
will equally apply. The inventors
of the mechanism may as plausibly insist, 'that in publishing
their invention, they gave nothing more to the public than merely
the U8e of their machines j' 'that the inventor has the sole riglit
of selling the machines he invented j' I and that the purchaser
has no right to multiply or sell any copies.' He may argue,
, that though he is not able to bring back the principle, to his
own sole possession, yet the propert~ of ,elling the machines
justly belongs to the original inventor.
II Yet with
al:l these arguments, it is well known, no such
property can exist, after the invention is published.
'
II From hence it is plain, that the mere labor and study
of the
inventor, how intense and ingenious soever it may be, will establish no property in the invention j will establish no right to
exclude others from making, the same instrument, when once the
inventor shall have published it.
II On what ground then can an author claim this right ~
How
comes hi8 right to be superior to that of the ingenious inventor
a new and useful mechanical instrument ~ Especially when' we
consider this island as the seat of commerce, and not much ad-'
dicted to literature in ancient days; and therefore can hardly
suppose that our laws give a higlier right, or more permanent
property, to the author of a. book, than to the inventor of a. new
and useful machine," Same,p. 2386-:-7.
~."...-.

or

To these arguments the three Justices offered only these replies.
Willes said, "But the defendant's insist, c that by the author'.
Ba~ of printed books, the copy [right] necessarily becomes open;
in like manner as by the inventor's communicating a. trade, manufacture, or mechanical instrument, the art becomes free to all
who have learnt, from such communication, to exercise it.'
" The resemblance holds only in this - As by the communication of an invention in trade, manufacture; or machines, men are
taught the art or science, they have a right to use it; so all the
knowledge, which can be acquired from the contents of a book, is
frce for every man's usc j if it teaches mathematics, physic, husband?,,; if it teaches to write in verse or prose j if, by rea(ijng
an eplc poem, a man learns to make an epic poem of hiS own j he
is at liberty.
cc But printing is a trade or manufacture.
The types and press
nrc the loechanical instruments j the literary composition 18 88 -
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the material, whi~h is alwa.ys property.
The book conve,va
knowledge, instruction, or entertainment; but multiplying copies
in print is quite a distinct thing from all the book communicates.
And there is no incongruity, to reserve that right, and yet convey
the free use of all the book teaches." 4 Burrouu 2331.
This argument is utterly absurd, inasmuch as it assume.what is not true - that if an inventor employ 0. mechanic, to
construct a machine, in accordance with his invention, and thereby
learn him how to construct similar machines, the mechanic
thereby acquires a. right to construct such machines in future,
without the consent of the inventor! It is true such an idea.
once prevailed in England, and was acted upon by courts. But
there would be just as much sense in saying that, if an author
employ a. printer to print his book, and thereby learn him how to
print ~imilar books, the printer thereby acquires a right to print
similar books, (that is, the same literary composition,) without
the author's consent.
The argument is just as strong in favor of the right of the
printer to print the book, as it is in favor of the right of the
m~chanic to construct the machine. Or, rather, the argument is
just as weak, instead of strong, in. one case as in the other.
Aston said, "That the comparison made betwixt a. )iterary
work and a. mechanical production.; and that the right to publish
the one, is as free and fair, as to imitate the other; carries no
conviction of the truth of that position, to my judgment. They
appear to me very different in their nature. And the difference
_ consists in this, that the property of the maker of a. mechanical
engine is confined to that individual thing which he has made;
that the machine made in imitation or resemblance of it, is a. different work in substance, materials, labor, and expense, in which
the maker of the original machine cannot claim any property j
for it is not his, but only a resemblance of his; whereas the reprinted book is the very same substance j because its doctrine and
sentiments and its essential and substantial part are. The printInz of it is .a. mere mechanical act; and the method only of
publishing and promulgating the contents of the book.
II The compositiontherefore is the substance; the paper, ink,
type, only the incidents or vehicle.
"The value proves it: And though the defendant may say
, those materials are mine,' yet they cannot give him a right to·
u
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the substance, [the literary eomposition.] and to the' multiplying
?f .th~ copies of it; which (on ,,:hose .paper or parchment soe\'~r
It JS "Impressed) must ever be invariably the same. Nay, hIS
mlx;nf/J io£ I may so call it, his such like materials with the
author's property, docs not (as in common cases) render the
author's property less distinguishable than it was before j for the
identical work or composition will still appear, 'beyond a possibility of mistake:
" The imitated machine, therefore, is a new and different work j
the literary composition, printed on another man's paper, is still
the same.
" This is so evident to my own comprehension, that the utmost
labor I can use in expressions, cannot strengthen it in my own
idea."
4 Burrpws 2348.
This argument of Aston is equally absurd with that of Willes j
because two books, of the same kind, are just as 'much two different things, (and not &I the same," as .Aston asserts.) as are two
machines, of the same kind. The ideas also, described 'in a book,
are just as much distinct entities from the book itseif, as the idea,
after which a machine is constructed, is a distinct entity from the
machine itself. The ideas, described in a book, no more comJlClse
the cc,ubstance II of the book, and are no more II mixed II with
the ccmaterial, II of the book, as .Aston asserts, than the idea,
after which a machine is constructed, composes the "substance II
of the machine, or is "mixed II with the "maierials II of the
machine.

But this point has been sufficiently

explained

in a

previous chapter.'*'
The objects of a book and a machine are somewhat different.
The object of a book is simply to communicate ideas. A machine
communicates ideas equally as well as a book (to those who
understand the language of mechanics) j but it also has another
object, which a book has not, viz.: the performance of labor.
This is the most noticeable difference between them j a difference
of no legal importance whatever, unless it be to prove that the
mechanical idea is the more valuable of the two, and therefore
the more worthy of protection as property.
• C1IGple1'lY,pagts 119-120-133.
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Lord Mansfield made no argument of his OW1)., as to the
resemblsnco, or difference, between mechanical inventions and
literary compositionsi but he.must be considered to have indorsed
the arguments of Willes and Aston, on this point, as well as on
all others i for he said he had read them (throughout), and "fully
adopted them." P: 2.395- 6.
There can certainly, I think, be no necessity for any additional
remarks on this subject. The identity of principle, in the two
cases, is so perfect, and so palpable, that any theory, that excludes
an inventor's)deas from the category of property, must equally
exclude those of authors. And any theory, thht includes the
ideas of authors in the category of property, must equally include
those of inventors. Aston himself, five years afterwards, in the
case.of Donaldson VB. Becket, had changed his mind so fur as to
say, that" He thought it would be ~ore liberal to conclude, ~hat
previous to the monopoly statute, there existed a common law
right, equally to an inventor of a machine, and an author of a
work." :\I<
-We, of this day, may well feel amazed that three out of four,
of the judges, occupying 50' high a scat as that of the King's
Bench, could fall into an error 50 absurd in itself, and so evidently fatal to the cause they were advocating. The fllct, that
they did so, is one of the numberless instances, that show how
the minds of judicial tribunals are fettered by the authority, or
their consciences swerved by the influence, of the government,
whose servants they are i and consequently how little reliance is
to be placed upon the correctness of judicial decisions.
Many persons, no doubt, will think that in this case, the consciences of the judges were swerved, rather than that their
judgments were fettered i that inasmuch as the granting of patents
had, for hundreds of years, been held to be a branch of the royal
prerogative i and in some reigns, if not in all, a somewhat .Iuerative branch i the judges had not the courage to strike such a
• ptufiq.menlury Ilislor!J, Vol. 17, p. 981.
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palpable blow at the authority, dignity, and revenues of the king,
as they would do by declaring that inventors could hold their
property independently of his ,I gracious pleasure and condescension." .
"
Other persons may perhaps imagine, that an unwillingness, on
the part of the judges, to impeach their own infallibility, and
that of their court, by acknowledging the error of all their former
decisions, in regard to inventions, was at the bottom of the absurd
distinction, which they attempted to set up, between the rights of
authors and inventors, to a property in their respective ideas.
Still other persons, however, of a more charitable disposition,
especially if' they are familiar with the unreasoning stupidity,
with which courts are habituated to acquiesce in every thing,
however absurd in itself, that has the odor of authority or· precedent, will perhaps give these judges credit for honestly imagining, that there must be some difference between the rights of
authors and inventors, notwithstanding they themselves (the
judges) were unable to make that difference appear.
Jut whatever m~y have been the cause of so patent an inconsistency on their part, the inconsistency itself was sufficient to
deprive their decision of all weight as an authority.
2. The arguments oftlie three Justices, in favor-of the right,
were imperfect for another reason" to wit: that they failed to
answer the following argument of Yates against the right, viz.:
That it was a supposable case that two men might produce the
same ideas, independently of each other; and that, in such a case,
it would be unjust to give, to the one who first -produced them,
an exclusive property in tl, •.0.
The three judges made no reply to this argument.
I have attempted to answer this objection, in a former chapter,. and need not repeat what is there said.
8. A third error, or deficiency, in the arguments of the three
Justices, in fa.vorof the Common LI;\w copyright, arose in this
way.
·Pagc68.

The Online Library of Liberty <oll.libertyfund.org>

Page 427

'1RB

COMMON LAW

OF ENGLAND.

205

It is not now, and I suppose never has been, the custom in
England, io make any entry - such as "coptjT:i9ht reserved," or
other equivalent expression- on the title page, or other ..part of
a book itself to give notice to purchasers that the copyright is
retained by the author.
The act of parliament-required no such entry to be made in
the books themselves. It only protected the copyright or those
books, whose title should be entered in the register book of the
Company or Stationers. But as this was a merely- arbitrary
pro~ion, tlie entry or non-entry of the title there, could have
nothing to do with the question of copyright at Common La.w.
Hence the important question arose, How is a purchaser of a
book to lcnow how much he purchases? That is, How is he to
know whether, in buying a book, he also buys-the right to reprint
it, _oronly the right to read it'J On what legal grounds can it
be said, that there is any implied contract between the author
and the purchaser, by which the former reserves the exclusive
right to multiply copies?
These were important questions, which the three Justices, who
favored the common law copyright, were bound to answer. But
they did not answer them satisfactorily or -fully. I have attempted to answer them in a former chapter.e
4. A fonrth error, in the argument, of the three Justices,
who favored the right, was this.
Willes said, (and it was apparently concurred in by beth Aston
and Mansfield,) that" AU the knowledge, which can be acquired
from the contents of a book, is free for everY man's use. •
The book conveys knowledge, instruction, or entertainment j but
multiplying copies in print is quite a distinct tiling from all the
book communicates. And there is no incongruity, to reserve tllat
right, and yet convey tke free use of all the book teaches."

**

p.2331.
U

This is error throughout. It is, of course, generally true, that
All the knowledge that can be acquired from the contents of a.
• Clwpler IV,l'''!je 113.
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book, is free for every man's use," in every way except that of
reprinting descriptions of it; but it is, by no means, ~ nece88ary
consequence of the publication of a.book, that all the knowledge
it conveys, is, even thus far, free for the use of every body, or
even for the use of the purchaser of the book. Suppose a book
describe a steam engine so fully, tha.t a mechanic, from the knowledge thus conveyed, would be able to construct and operate a
steam engine j does it follow, because he has obtained that
knowledge from a book, (even though the book were written and
sold by the inventor of the engine,) that it is therefore free for
his use? Not at all. The book.may have been, and most likely
was, written by the inventor, simply for the purpose of conveying,
to the reader, such a knowledge of the steam engine, as -w;ould
induce him to purduue the right to construct, or use one.
H special notice be given, in the book, that the copyright is
reserved, that notice may - and, in the absence of any ground of
presumption to the contrary, perhaps tvould-imply that the author reserves not/ling el8e than the right of multiplying copies; and
that the knowledge conveyed by the book, is therefore free for all
other uses. But, in England, where no notice is given, in the
book, that the copyright is reserved, no implication can be drawn,
from the simple fact of publication alone, that lhc"·knowledge
conveyed is designed to be free. The law must infer, from the
nature of the knowledge conveyed, and from other circumstances,
whether the author designs the knowledge to be free, or not. In
a large proportion of the books printed, the knowledge is of such
trivial market value, that, in any other form than in a book, it
would bring nothing worth bargaining for. In such cases, it
would be reasonable for the law to infer that the knowledge 'was
designed to be free for all uses, except that of bein!J reprinUd.
But wherever the knowledge had an important market value,
illdl'pendently of the book, 'it would be reasonable to infer, that
the object of the book was, to advertise the knowledge, with a
view to its sale for usc, rather than that the price of the book,
was the price also for the free usc of the knowledge.
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207
discussed

Willes says, "There is no incongruity, to reserve that right,
[the right of multiplying copies.] and yet convey the free [unlimited] use of all the book teaches."
Yes, there is a plain
incongruity j because the II multiplying copies in print," ia iuelf
one of the II usee," which is made of what the book teaches. We
cannot multiply copies of the book, tcitllOut using the idea« it
communicates ; for these ideas are an indispensable guide to the
work of setting the type for the new copies. The use of the
ideas, for thi8 purp08e, is generally the only "use," from which
the author derives his pecuniary profit. And it is because
" use" of them ia lucrative, that he reserves it exclusively to
himself.
To say, therefore, that an author reserves to himself
the copyright-that
is, the exclusi",e right of using the ideas to
multiply copies of the book - and yet that he conveys to others
thefree [unlimited] use of the same "ideas, is a. contradiction]
because the unlimited use of the ideas, would include the use of

tm.

them for multiplying copies of the book. He may, therefore,
reserve the right of multiplying copies, and yet convey a right
to use, in every other way, than that 0/ multiplying eopies, II all
that the book teaches i" but he cannot reserve the copyright,
II and yet convey th~ free [unlimited] use of all the book teaches."
In reprinting the book, the ideas, which the book teaches, or
communicates, are nece88arily u8ed aa a guide to the work of
printing; and the sole right of using them, for that purpoae, is
the copyright, or right of property, which the author has reserved
to himself.
But Willes says that II multiplying copies in print is quite a
distinct thing from all the book communicates."
He obviouslymeans, by this remark, that the rigllt of U multiplying copies [of the book] in print,' is quite a distinct thing
from" 'the right of propert!! in the ldcas, II that the book com• Ciwl'ter n·.
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munleates." But in this, he is in a great error j for it is the risht
of propcrty alone, in the ideas, "that the book communicates,"
that gives him the exclusive right to U8e them for the purpose of
"multiplying copies [of the book] in print."
...
Defore the book was printed, all the ideas it describes, (or so
many of them as were original with l1im,) were the sole property
of the writer. By printing the book, and selling it, with a
reservation of copyright, he conveyed a partial property in the
ideas, to his readers. That is, he conveyed to them a right of
poueuion, in common with himself, of all the ideas "the book
communicated;" and (in most cases) he abandons (as. being
worthless to himself) his exclusive right to the "use" of them,
for every purpose, except thai of reprinting de8crl'ptions of them.
The sole right of using them, for the purpose of reprinting
.descriptions of them, iB a part of ]dB original exclusive right of
property, or dominion, in the ideas themselue«. It is the part, of
that original exclusive right of property, or dominion, which he
has reserved to himself. The rest of his original right of property
in them, he has (in most cases) conveyed, or abandoned, to be
enjoyed by others, in common with himself. The copyright,
therefore,' is a remnant, remainder, or reeerved portion, of his
original exclusive rigllt oj propertu in the ideas "'tha.t- the book
communicates,\' or describes j and it is notlLing elBe.
This attempt, on the part of the three Justices, (or certainly
on the part of Willes,) to make it appear, that the-right of multiplying copies of a book, was II quite a distinct tldng" from aU
rig~u of property in, or dominion over, the ideas, "that the book
communicates," confused and destroyed their whole argument;
for it was an attempt to prove a. legal impossibility, viz.: the
existence of a legal right, wllicll attaeked to no legal entity.
The idea, that an author could retain an ex.cl'tC8iveright of
multiplying copies of a. book, after he bad parted with every
vestige of exclusive property in II all that thc book communicated,"
is a pet.:fectabsurdity.
, The copyright, 01' the right of multiplying coples, therefore,
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although it is not necessarily a Bole and absolute rig7lt of property,
in the ideas themselve», for all U8es and pUrjJ08eS Whatsoever, is,
nevertheless, II. sale and absolute right of property, in the idea,
them8elves, for a particular use and pUr.JJ08e,to wit: that of printing books describing them. It is not, therefore, as these Justices
assumed, a mere shadow, or phantom of a right, existing independently of all exclusive right of property whatever, in the ideas
themselves. It is a substantial property right, in the ideas themBelves, which the book describes, and which are necessarily used
in reprinting the book.
If, as these Justices held, the exclusive right of multiplying
copies of the book, were a right existing independently of all
exclusive right of property, in the ideas described in tile boole,
these questions would arise, viz.: Where did this anomalous right
come from 1 How did it originate 1 What legal entity does it
attach to 'J And how came it in the possession of the autho,r of
the book, in preference to any body else I And these questions,
I apprehend, would be wholly unanswerable.
5. The argument of the three Justices - or rather of two of
the Justices, Willes and Mansfield-in favor of the right, were
imperfect for still another reason, viz.: that their definitions of
Common L:l.wwere inaccurate, and indefinite.
Thus Justice Willes said, that cc private justice, moral jitne8',
and public convenience, when applied to a new subject, make
common law without a precedent j much more, when received and
approved by usage." p. 2312.
Lord Mansfield said, cc I allow them sufficient to show 'it is
acreeable to the principle of right and wrong, the fitness of things,
c~nvenience, and policy, and therefore to the common law, to
protect the copy [right] before publication.' II
If they had said simply that naiural. justice was common law
(in all cases whatsoever, ne~ and old, except perhaps those very
few, which have before been alluded to, where some posltlve.inatltution to the contrary has been in practical efficient operation
from time lmmemorlclj-e-thelr definition would have been COlTCCt.
It would also have been definite, precise, and certain, inasmuch
Sf
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as natural justice is a matter of science. But when they add
that /I moral fitness, and public convenience," and "the fitness of
things, convenience, and policy," must conepire with·" private
justice," and "the principles of right and wrong," in order to
make Common La.w, they introduce confusion and uncertainty
into their definition j inasmuch as "moral fitness and public convenience," "the fitness of things, convenience, and policy," if
considered as any thing separate from natural justice, are terms
tha.t convey no precise meaning, and open the door to an endless
diversity of opinion. -No stronger proof of this last assertiQIi
need be offered than the great diversity of opinion that exists 88
to the policy, expediency, and moral fitness, of the principle of
property in ideas.
These terms are also improper and unnecessary ones to be
introduced into a legal definition, for the reason that, in matters
of government and law, natural justice itself has the very highest
degree of "moral fitness j" it subserves, in the very higliest
degree, the "public convenience j" and its principles are the
soundest of all principles of "public policy." The simple definition, natural justice, is therefore-complete and sufficient of itself;
and needs no additions Of qualifications.
Aston's definition of Common Law was better, for.he held that
"Right reason andnatural principles [were] the only grounds of
CommonLaw, originally applicable to this question j" that" the
principles of reason, justice, and truth," were the principles of
the Common Law j that /I the Common Law, now so called, is
founded on the Jaw of nature and reason;" that it is "equally
comprehensive of, and co-extensive with, these principles an~
grounds from which it is derived j" that II the Common Law, SO
founded and named, is universally comprehensive, commanding
what is honest, and prohibiting the contrary j" that " its precepts
are, in respect to mankind, to live honestly, to hurt no one, and
to give to everyone his own." P: 2337-8, 2343-4.
Justice Yates, who opposed the copyright, held nearlY the
same views of the Common Law, with Aston. IIe said:
" It was 'contended I that the claim of authors to a perpetual
copyright in their works, is maintainable upon the general prln-
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clples of property.' And this, I apprehend, WIIS a. necessary
ground for the plaintiff to maintain; for, however peculiar the
laws of this and every other country may be, with respect to
territorial property, I will take upon me to say, that the law of
England, with respect to all personal property, had ita grand
foundatio~ in natural law." p. 2855.

SECTION

IV.

Review of the (kue of Donaldson and another,
Becket and another.

tI••

This case ca~e before the House of Lords, in 1774,:IfF on an
appeal from an injunction against publishing a book, whose statutory term of copyright had expired.
The Lords directed the judges to give their opinions to the
House on the following questions, viz. :

1. "Whether at common law, an author of nJ?y book or
literary composition had the sole right of first printing and publishing the same for sale i and might bring an action against an.,
person who printed, published and sold the same without his
consent1"
2. "If the author had such a right originallI, did the law
take it away, upon his printin~ and publishing such book or literary compositioni and might any person afterward reprint and
sell, for his own benefit, such book or literary composition,against
the will of the author1"
8. "If such action would have lain at common law, is it
taken away by the statute of 8th Anne'! And is an author, by
the said statute, precluded from every remedy, except on the
foundation of the said statute, and on the terms and conditions
prescribed thereby,! "
4. " Whethcr the author of any literary composition and his
assigns, had the sole right of printing and publishing the same in
pcrpetuity, by the commonlaw 1"
5. " Whether this right is restrained, impeached, or t.aken
away by the statute 8th Anne 1"
", Parliamelltary HUtory. 1';J.17. 1" 953.
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On these questions eleven of the judges delivered their opin:ions. Lord Mansfield, from motives of delicacy, declined giving
hls opinion, although it was well known that he adhered to that
he had given in the case of Millar VB. Taylor.
On the firBt of these questions, ten of the judges answered in
the affirmative, and one in the negative.
Two of the ten, however, qualified their opinion, by saying
that the author of a book "could not bring an action against
any person who printed, 'published, and sold the same, unless
such person obtained the copy by fraud or violence."
On the seoond question, jour of the judges answered' in the
affirmative, and 8even in the ne!ative.
On the third question, si» of the judges answered in the affirmative, and five in the negative.
On the jourth question, 8even answered in the affirmative, and
jour in the, negative.
On the fijth question, si» answered in the affirmative, and five
in the negative.
The result, therefore, stated in brief, was as follows:
1. Ef9ltt of the judges (including Lord Mansfield) were of
the opinion that II The author of any literary composition, and,
his assigns, had the sole right of printing andspublishing the
same in perpetuity, b!l the comnwn law;" and jour were. of a
contrary opinion. \
.
2. Six of the judges (including Lord Mansfield) were
the opinion-that this common law right was wt taken away by
'the statute 8th Anne j and 8ix were of a. contrary opinion.
After the judges had delivered their opinions, the lords reversed the decree appealed from, by a vote of twenty-two to
eleven. And this decision has since stood as the law of England.
How many of those lords, who voted for the reversal, did so
in tho belief that there was no· copyright at common law j and
how many did so in the belief that the common law copyright had
been taken away by the statute, does not npp~ar. The decision,
therefore, docs not stand as a. decision that an' author had wt a

or
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perpetual copyright at common laui ; but only as a decision that,
nt commonlaw, that right had been taken
away by the statute.
The diversity of opinion, both among the judges and the lords,
deprive this decision of all weight as an authority. The only
things really worthy of consideration arc the arguments urged
on the one side and the other. These arguments were very similar to those in the case of Millar VB. Taylor j and the rights of
authors were lost from substantially the same errors, Inccnslstencies, and deficiencies, in the arguments of their advocates, that
have been pointed out in that case.
To show the views that prevailed, on both sides, regarding the
most prominent points in the case, I give the following extracts.
1. On the point of similarity between a. mechanical invention,
and a. literary composition, I give the wIlole of the arguments, on
both sides, so far as they arc reported, as follows.
Wedderburn, counsel, speaking for the copyright, made the
fatal concession that the author of a mechanical invcntio~ had;
at common law, no property in his invention, but only in the
machines he made j and for such absurd reasons as these. He
said:

if he had such a right

, ic It had been contended that the inventor of an orrery was .in
the same predicament as an author, when he published. Such
an allusion came not to the point. The first sheet of an edition,
as soon as it was given impression, in a manner loaded an author
with the expenses of a whole edition j and if that edition was
five thousand [in] number, the author was not repaid for his
labor and hazard, till the last of the five thousand was sold.
The maker of an orrery was at no other trouble and charge, than
the time; ingenuity, and expense, spent in making one orrery;
and .whcn.'le had ~old tl!at one, lIe tL'a~amply paid: I!!] Orrery
. making was an Invention, and the Inventor reaped the profit
accruing from it. Writing a book was all invention, and some
profit must accrue after publication j who should reap tho benefit
of it '1 Authors, he contended, both from principles of natural
justice, and the interest of society, hall the best right to 'the
profits accruing from II. publication of their ideas." P: 965.
Thudow, counsel, in reply, a:/al1l8t tho copyright, said :
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" With regard to the observation, that tho inventor of an o_rrery
was not at all to be compared to the inventor of a. book, because
he was paid for his labor when he had sold one orrery j there was
not a more fallacious doctrine in the power of words. The maker
of a time-piece, or an orrery, stood in the same, if not in'u worse
predicament, than an author.
The bare invention of their
machines might cost them twenty of the most laborious' years in
their whole life j and the expense to the first inventors in procuring, preparing, and portioning the metals, and other component
parts of their machines, was too infinite to bear even for a. moment
the supposition that the sale of the first orrery recompensed it.
And yet no man would deny that after an orrery was sold, every
mechanist had a. right to make another after its model.II p. 969.
Baron Eyre, giving his opinion against the copyright, "considered a. book precisely upon the same footing with any other
mechanical invention. In the case of mechanic inventions, ideas
were in a. manner embodied, so as to render them tangible and
visible j a. book was no more than a. transcript of ideas j and
whether ideas were rendered cognizable to any of the senses, by
. means of this or that art, of this or that contrivance, was' altogether immaterial. Yet every mechanical invention was common,
whilst a. book was contended to be tho object of exclusive property ! So that Mr, Harrison, after constructing a time-piece, at
the expense of forty years labor, had no method of securing an
exclusive property in that invention, unless by a grant from the
state. Yet if he was in a. few hours to write a pamphlet, describing the properties, the utility, and construction of~his time-piece,
in such a. pamphlet he would have a right secured by common
law j though the pamphlet contained exactly the same ideas on
paper, that the time-piece did in clock-work machinery. The
clothing is dissimilar j the essences clothed were identically the
same.
"The baron urged the exactitude of the resemblance between
a book and any other mechanical invention, from various instances
0& agreement. On the whole, the baron contended, that a. mechanic invention and a literary composition exactly agreed in
point of similarity j the one therefore was no more entitled to be
the object of common law property than the other j and as the
Commonlaw was entirely silent with respect to what is called
literary property, as ancient usage was against the supposition ~f
such a property, and as no exclusive right of appropriating those
other operations of the mind, which pass under the denomination
of mcclmnical inventions, was vested in t110 inventor by the com':
inon law, 111e baron, for these reasons, dcclured himself against
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the principle of admitting the author of a book, any more than
the inventor of a piece of mechanism, to have !I. right at common
law to the exclusive uppropriation and sale of the same'!' p. 974.
Justice Ashurst, giving his opinion in favor of the copyrigh~
said:
/I Since- the statute
of monopolies, no questions could exist
about mechanical inventions. Manufactures were at a very low
ebb till queen Elizabeth's time. In the reign of James the Firs~
the statute of monopolies was passed. Since that act no inventor
could maintain an action without a patent. It is the policy of
kiugdoms, and preservation of trade, to exclude them." p. 977.

Justice Asto~, giving his opinion in favor of' the copyright,
said:
/I With regard
to mechanical instruments, because the act
against monopolieshad rendered it necessary for the inventors of
them to seek security under a patent, it could be no argument
why in literary property there should be no common law copyright. He thought it would be more liberal to conclude, that
previous to the monopoly statute, there existed a common law
right, equally to an inventor of a machine, and an author of 0.
book." p. 981.

Baron Pen-ott, speaking against the copyright, said:
/I An inventor of a machine or mechanical instrument, like an
author, gave his ideas to the public. Previous to publication, he
possessed the jus utendi, fruendi, et disponendi, [the right of
using, enjoying, and disposing of,] in as full extent as the writer
of :i. book; and yet it never was heard that an inventor, when he
sold one of his machines, or instruments, thought the purchaser,
if he choose it, had not a right to make another after its model.
The right of exclusively making any mechanical invention was
taken away from the author or inventor b{; the act against monopolies of the 21st of James the First. "hich act saved prerogative copyrights, and which would have mentioned what was DOW
termed literary property, had an idea existed that there was a.
common law l-ight for an author or his assigns exclusively to
multiply copies." p. 982.

Lord Chicf Baron Smythe, speaking for the copyright, said:
/I As to mechanical inventions, be did not know that, previous
to the act of 21st Jumcs the First, [the statute u.gainstmonopolies.]
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an action would not lie against the person who pirated an invention.
An orrery none but an astronomer could make; and he might
fashion 0. second, as soon as he had seen a first; it was then, in a
degree, an original work; whereas, in multiplying" an author's
copy, his name, as well as his ideas, were stolen, and it was ~
upon the world as the work of the original author, although he
could not possibly amend a.ny errors which might have escaped in
his first edition, nor cancel any part which, subsequent to the first
publlcetlon; appeared to be improper."
P: 987.

Lord Chief Justiee De Grey, speaking againat the copyright;
said:
.
" Abridgments of books, translatioDS, notes, as effectually deprive the original author of the fruit of his labors, as direct
particular copies; yet tbey are allowable.
The composers of
music, the engravers of copper-plates, the inventor8 of machinu,
are all excluded from the privilege now contended for; but why,
if an equitable and moral right is to be the sole foundation of it 'J
Their genius, their study, their labor, their originality, is as great
as an author's; their inventions are as much prejudiced by copyists, and their claim, in my opinion, stands exactly on the same
footing. A nice and subtle investigation .may, perhaps, find out
some little logical or mechanical differences, but no solid distinction in the rule <?f property that applies to them, can be found."

p.990.
Lord Camden, speaking agaimt the copyrighttsaid

:

"With respect to inventors, I can see no real and capital idif'~
ference between them and authors.
Their merit is equal; they
are equally beneficial to society; or perhaps the Inventor of some
of those masterpieces of art, ,vhich have been mentioned, have
there the advantage.
All the judges, 'who have been of a different opinion, conscious of the force of the objection from the sim':
ilarity of the claim, have told your lordships they:did not know
but that an action would lie for tlie exclusive property in a machine at common law, and chose to resort to the patents.
It is,
indeed, extraordinary that they should think so; that a right that
never was heard of, could be supported by an action that never
was brought.
If there be such a. right at common law, the crown
is an usurper.
Dut there is no such right at common law, which
declares it 0. monopoly. -No such action lies. Resort must be
had to the crown [that is, to the king's patcnt] in aU such
cases."
999.

s-
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The foregoing extracts contain all that was said in the ease, or
at least all that is reported, relative to the similarity between the
rights of authors and inventors, to a common law right of property, in their ideas. If the advocates of the rights of authors
had had the courage to advocate also the rights of inventors, 88
stoutly as those, who resisted the rights of authors, insisted upon
the similarity of rights in the two CllSCS, a different decision of
the cause might possibly have been effected. At any rate, such
an impulse would have been given to inquiry in the true direction, as would very likely have resulted ere this in the full establishment of the rights of both authors and inventors:
The only argument, given again8t the copyright, that had any
intrinsic weight or merit, was that of Lord Chief Justice De
Grey, which has already been commented upon in a former chapter j '*' and need not be further noticed here.
Some of Lord Camde~'s arguments are $\'orthy of notice; not
however for their intrinsic weight, but because of the high judicial
rank of their author; and because also they seem to have had
great influence with the lords, in inducing them to vote against
the copyright.
1. He held that the want of precedent to sustain the right,
was fatal to it. Thus he said:
"That excellent judge, Lord Chief Justice Lee, used alwa.ys
to ask the counsel, after his argument was over, 'Have you any
case'1' [precedent.] I hope judges will always copy the example,
and never pretend to decide upon a claim of property, witliout
attending to the old black letter of our law; without founding
their judgment upon some solld written authority, preserved in
their books, or in judicial records. In this case I know there is
none such to be produced." p. 998.
And again, alluding to the idea, thrown out by Aston and
Smythe, that but for the statute against monopolies, an action at
.commonlaw might be sustained against one who should pirate a
mechanical invention, he aaid:
• CADpter l"r,1'Ogc 115.
21
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CC It is, indeed, extraordinaI'3"that they should think so; that
right, that never was heard of, could be supported by an action
that never was brought." p. 999.

:l.

I repeat his words so far as to say, cc it is, indeed, eXtraordinary" that an ex-Lord Chancellor should utter such opinions 88
these. If, as he pretends, II a case," a precedent, is necessary
to 77!ake Common Law, we are bound at once U; renounce the
whole body of the acknowledged Common Law as illegitimate,
and declare the impossibility of there being any such thing 88
CommonLaw at all; because there was a time when a common
law cc case" had never been decided; when indeed a common law
right had cc never been heard of;" when a common law action
cc had never been brought;"
and when, of course, according to
r.ord Camden's argument, no common law court had any jnst
authority cc to decide upon a claim of property." All common
law decisions hitherto; have, therefore, on his theory, been mere
usurpations, and of course can be no authority now; and all .our
common law rights of property, of every name and nature, of
necessity fall to the ground. This is the legitimate conclusion of
his argument.
This argument of the want of precedent is utt,~rl! ..worthless,
where the case is a clear one on principle. New questions in
common law-or,
what, on this point is the same thing, in
natural law - have been continually arising ever since mankind.
firsi had controversies with each other about their ~espective
rights; and old ideas have given place to new ones, as. knowledge
has ·progressed. And such will continue to be the course of
things as long.as man is a progressive being, and has rights to. be .
adjudicated upon. And the fact, that such or s~ch a partiCular
question has never arisen before, or that legal science has never
- heretofore been sufficiently advanced to decide it correctly, is no
reason at all why the principles of justice and reason are 'not now
the true and imperative rules for its decision. Neither the ign~
ranee, nor the injustice of the past, has any innate authority over
the present, or the future. They hcve not altered the nature of,
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men's rights, nor the nature of truth, nor abolished the obligations
of justice. H mankind have not a right to the benefit of all new
discoveries in law, as in the other sciences, "as fast as they are
made, they have no right to any old discoveries of the same kind;
for the latter were as illegitimate in their origin as the former;
and on this principle, the law of nature would stand shorn of her
a~thority to control either the decisions of courts, or the conduct
of men.
This pretence of the necessity of a precedent, is the pretence
of a. pettifogger, and not the argument of a. lawyer. Lord
Camden himself, in another part. of his speech, virtually acknowledges its unsoundness; for he says, "Our law [the common law]
argues from principle8, cases, and analo9!J."
(p. 995.) Yes,
from "principles II and "analogy," no less than from -" cases."
And he should have said, "from principles and analogy," in
preference to ',' cases;" for wherever previous "cases" have
been decided contrary to the general "principles and analogies"
of the common Iaw, courts are bound to overrule them, in all
subsequent decisions.
"
Lord Camden's great predecessor in the chancellorship, Lord
Bacon, inculcated no such narrow and absurd ideas, as to the
necessity of precedents, or th~ir authority to' deprive mankind or
the benefits of whatever knowledpe they might afterwards acquire. Speaking" OJ Oa8e8 Omitted in Law," he says :
" The narrow compass of man's wisdom cannot foresee all the
cases which time may produce; and therefore cases omitted and.
new do often arise." He then gives rules for judging of these
cases; among which rules is this. "Let reason be a fruitful,
and custom a barren.thlng.".
It requires no words to prove which was the greater philosopher
of the two - Lord Bacon, when he said that mankind did not
know every thing from the beginning, and that, in judging or new
questions, reason should be allowed to. be a. fruitful, and custom
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but a barren, source of authority j or Lord Camden, when he
held it indispensable that we should have a precedent for every
thing-or,
what is virtually the same thing, that mankind have
now a right to use only that knowledge, which was posseased at
the origin of the race j and, in truth, not even that.
But, leaving these considerations of an abstract nature - sufficient reasons have already been given in this chapter, why inv~tors have never brought their common law rights before the
English courts for adjudication, without supposing it to have been
owing to any want of solidity in the rights themselves. And
when the judges of England" for,hundreds ~f years, have been
the servile tools, and nothing but the servile tools.eithez ofkinga
or parliaments, or both j and, as such, have habitually withheld
all the constitutional and common law rights of the people, at the
slightest bidding of arbitrary power; it ill becomes one of these
judges now to offer, as an argument against the existence of one
of these proscribed common law rights,. the fact that the right
has never been brought before themselves for adjudication, withthe certainty that it would be spurned and trampled under foot
by them j and with the further certainty that such a preceden~
once created, would be cited, by themselves and their successors,
for an indefinite period thereafter, as a sufficient wariint for similar outrages in all subsequent eases,
When English judges shall have shown sufficient reverence for
that Common Law, which ~hey have been sworn to support, to
maintain it against the authority of unconstitutional legislatures
and legislation, it will be quite as soon as they" can, with any
decency even, offer such au objection as this of Lord Camden'~
An~ it would be but a poor compliment to their understandings,
to.suppose that, even then, they would seriously entertain itj inasmuch as the question of the Common Law rights of inventors,
is one, which, in the nature of things, would be likely to acquire
prominence, only in such an advanced state of both civilization
and freedom, (especially the latter,) as can hardly be said to
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have ever existed in England; certainly not until within a comparatively recent period.
2. Another of Lord Camden's arguments was this, viz.: U 1J
there be Buch a rigld at common law, the crown is an 'Usurper."
That is, if inventors have a commonlaw right of property in their
inventions, the crown is an usurper in granting them patents,
on the assumption that they have no such rightB, but can only
enjoy such privilegeB as he, in his "gracious pleasure and condescension, may see fit to gr:\Ilt them.
This argument, that II the crown is an 'Usurper," can hardly
need an. answer, in .America. It certainly is not one that need
frighten an .American court out of its senses, or even out of its
integrity; although it is one that would be verY likely to frighten
an English court out of both. And especially would it be quite
certain to produce these effects upon such a. body as the lords,
who themselves, both in their legislative and judicial capacities,
are, constitutionally, nothing but usurpers. They, of course,
would not dare to-gibbet the king, for acting as their own accomplice in usurpation. .And hence the weight, which, we may
reasonably presume, this argument had, in the decision of the
question before them."
But Lord Camden need not have been alarmed at the apprehension, that if inventors were allowed their common law rights,
U

I< I Illy, in the text, tbat " the lords, both in their legislative and judieinl CApacities, are, constltutlonnlly, nothing but usurpers,"
By the English constitution, an order of nobility could exist only on the
foundation of the feudal 81stem. When that system was abolished, all dlstlaetions of politicnl rank, inferior to thnt of the king, were, ccnstjlutionaOy 6pcal.-ing,
abolished with it. And all the legislnth:e and judicinf power, since exercised by
the lords, as a body, has been a sheer usurpntion. This usurpatlon Will origiDallyaecomplisbed by them, by means of their wealth, and by con~Jliringwith the
king, the knights, and the "forty sldllillg fmltolJm," so called (originnlly represented in the Honse oC Commons) i II class, whom !lfllckintosh dcsignates as «a
few freeholders thcn accounted wcnlthy." (JJacl:iII1031,'.Rist. of Eng .. C1I. 3.)
Tbe slime kind of Influcncee, which ori:;innll~' enabled them to accomplish thi.
UJurpation, bave enabled them hitherto to sustain it. It ncrcr hnd the leas&
authority-in the constitution or the kin:;dom.
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the crown would, by consequence, have been proved an usurper.
The granting of patents was not, originally - whatever it ~
now-an act of usurpation on the part of the king. It was a
legitimate act of legislation, at a time when the legislative power
was practically, as it always was constitutionally, vested solely in
himself. And it was also such an exercise of that power, as
showed quite as much regard for justice, and for the constitutional
and common law rights of the people, as could reasonably be
expected of him, in the dark and barbarous age, in which the
granting of patents originated. It was, in short, an fwnHt attempt to do equity-according
to the degree of knowledge then
existing on the subject - towards acknowledged public benefactors; and, at the same time, to promote the interests of the
people, by encouraging new inventions. The_patent WIU simply
an authenticated copy of a 8tatute, pa88ed by the king, enacting
that- the inventor, or the introducer of an invention, should have
an exclusive privilege to use the invention for a specific term, as
a just reward for his labors, and for the benefits he had conferred
upon the nation. This patent, or copy of the statute, authenticated by the king's seal, was given to the patentee, that he might
produce it in courts or elsewhere, in proof of the existence of the
statute itself; the statutes not being generally published in those
days, except by proclamation. And this statute, so authenticated,
was th~n entitled to respect and observance, by the judges and
juries throughout the kingdom, 80 far as they should think it
consistent:with tlle common law, and no further. Such was the
priginal, constitutional nature of a patent, for a mechanical
invention:
The statutes, or patents, therefore, which secured to inventors
the exclusive usc of their inventions, were perfectly consistent
with the common law, for tlle term for wldch tlle!! were in force;
and they were inconsistent with the common law only in this,
that they limited the rights of the inventors to a fixed term, in·
stead of securing them in perpetuity.
Tho most important - if not tho only important - II usurps-
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tions " there have been in the matter, ha.ve been of a. more
modern date, as follows. 1. The usurpations of an unconstitutlonal legislature - the Houses of Lords and Commons- in prohibiting the king from granting patents to inventors for any more
thaIi a. limited time. 2. The usurpations of the judiciary, in
holding that patents, though granted only for a. brief term, were
inconsistent with the commonlaw, and therefore to be defeated,
if possible, by principles of construction, which had no just application to them, and by groundless imputations of fraud, on the
part of the patentee, in, cases of the slightest variation from accuracy in the ~ecification.
So far, therefore, from the king's "usurpation" being proved,
by proving the commonlaw right of inventors, to an exclusive
property in their ideas, the only way of disproving his usurpation,
in granting such patents at thie day, is by asserting, instead of
denying, that right; and also by asserting that the patent is
granted to make the right 7noresecure than it uiould othenoie« be.
The prerogative of granting such patents, is a mere relic of
the ancient sole legislative power of the king. As such, it is
perfectly constitutional. While the right, which it is used to
protect, is also a perfectly constitutional one, inasmuch as it has
its immutable' foundations in the principles of that common, or
natural law, which alone, with very few exceptions, it was the
design of the English constitution to maintain.
3. Coming to the question of "policy," Lord Camden said:
"If there be no foundation of rizht for this perpetuity, by the
positive laws of the land, it will, I belicvc, ~nd as little claim to
encourat;,.ep1entupon public principles of sound policy, or good
sense. rr there be any thing in the world common to all mankind, science and !earning are in theirnature publici juris, [subjects of common right.] and they ouglit to be free and general as
air or water. They forget their Creator, as well as their fellow
creatures, who wish to monopolizehis noblest gifts and greatest
benefits. Why did we enter into society at all, but to enlighten
one another's minds, and improve our faculties, for the common
welfare of the species 7 Those great 111en,those favored mortals,
those sublime spirits, who share that ray of divinity which .we
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call genius, are intrusted by Providence with the delegated power
of imparting to their fellow creatures that instruction which
heaven meant for universal benefit; they must not be ni~
to
the world, or hoard up for themselves the common stoCk. We
know what was the punishment of him who hid his talent, and
Providence has taken care that there shall not be wanting the
noblest motives and incentives for men of genius to communicate
to the world those truths and discoveries, which are nothing if
uncommunicated. Knowledge has no value or use for the solitary owner j to be enjoyed it must be communicated. C Scire
tuum nildl est, nisi te scire hoc Bciat alter.' [Your own knowl-:
edge is nothing, unless another know that you possess it.] Glory
is the reward of science, and those who deserve it, scorn all
meaner views. I speak not of the scribblers for bread, who tease
the press with their wretched productions j fourteen y~MS is too
long a privilege for their perishable trash. It was not for gain,
that Bacon, Newton, Milton, Locke, instructed and delighted the
world; it would be unworthy such men to traffic witli a. dirty
bookseller for so much a. sheet of a letter press. When the bookseller offeredMilton five pound for his Paradise Lost, he did not
reject it, and commit his poem to the flames j nor did he accept
the miserable pittance as the reward of his labor j he knew tha.t
the real price of his work was immortality, and that posterity
would pay it. Some authors are as careless about profit as others
are rapacious.of it; and what a situation would the public 'be in
with regard to literature, if there were no means of compellinr a
second impression of a useful work to be put forth, or wait til a
wife or children are to be provided for by the sale'of' an edition '1
All our learning will be locked up in the hands of the Tonsons
and Lintons of the age, who will set '{hat price upon it their
avarice chooses to demand, till the public become as much their
slaves, as their own hackney compilers are." 17 Parl. Hirt.
999-1000.
I doubt if such poor fustian and sopnistry as this can deserve
an answer, ev~n when coming from an ex-Lord Chancellor. Yet
it may not be unworthy of attention, as an index to the motives
which finally controlled the decision of the Lords; for it is fair
to presume that Lord Camden had at least a tolerable understanding of the intellectual and moral attributes 'of the body he was
addressing, and of the infi~ences most likely to determine their
adjudication.
If, then, he meant to lay it down as a rule, that cc ptihlic prin-
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ciple8 of sound policy and !l0od sense 71 require that all It jhose
great men, those favored mortals, those sublime spirits, who share
that ray of divinity, which we call genius," should be placed
without the pale of the common principles of justice, and de-prived of all their natural or common law rights of property, we
can have no difficulty in appreciating his ideas of "public principJes of sound policy and good sense." But if he do not contemplate this general destruction of all their common law rights
of property, it is not so easy to sec on what cc principle". it. is,
that he selects their intellectual productions, as special objects of
confiscation.
If there really were any cc men" so fC great," any "mortals ".
so cc favored" any It spirits 71 so "sublime"
that their bodies
could live on the "glory II and cc immortality," which ."posterity
will pay," there might be-'what
there is not now-some
little
reason why society, while being enriched and enlightened by
them, should be. excused for robblnz
them of all other means
'Of.
.
0
.
subsistence.
But since the greatest of men, the most farored of

,.

,

mortals, and the sublimest of spirits, will just as soon die without
eating, as' any of the rest of mankind, it is quite 'indispenSable,
in order that they may live, and give the world the benefit of
their labors, that, while laboring, they have some nutriment mo~
substantial than prospectiye "glory" and II immortality."
But Lord Camden assumes - as men more ignorant, and therefore more excusable, than himself, have often done-that.
vaJu.
able ideas cost their authors neither time nor labor; that the
production of them interrupts none of those common 'pursuits, by
which other men procure their subsistence; and hence he brands
them as "niggards,"
and" rapacious;" if t])ey demand any price
for the invaluable commodities they offer to mankind. Yet. he
well knew the injustice and falsehood.of such an idea. He knew
that the greatest geniuses have usually been among the greatest
laborers in the world. So rarely indeed has genius produced. any
thing valuable without effort, that it has been n ,"ery. common
28
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opimon among men, that genius itself was only labor in ita
highest intensity.
More shameless meanness, injustice, or falsehood has seldom
been seen, than in this attempt of Lord Camden to deprive the
most useful and meritorious, as well as the most self-sacrificing
individuals, of the benefit of the common principles of justice, in
their efforts to live by performing for society the most valuable
labors.
Perhaps, however-not
to do him injustice-it
may be
thought that a. clue to his reasons for this apparently arbitrary
exception of intellectual property from the protection of the law,
is to be found in his remark, that,
II If there be any thing in the world common to all
mankind,
science and learning are in their nature publicijuri&, [subjects
common right,] and they ought to be as free and general as air
or water."

or

The answer is, that there is not "any thing in the world"not even" air or water" - that is, "in its nature," "common
"to aU m~nd,"
or "free or general," in any such sense as he
assumes it to be --:- that is, in any sense that forbids it~ being
made -private property to any possible extent, JO.,which it is
practicable for individuals to take exclusive posses;ion of it.

" Air" and " water" are free and common to all mankind J
only in the same sense in which land, and trees, and gold, and
iron, and diamonds, and all other material things, are free' and
common to them. And that sense is this. Land, trees, gold,
iron, and diamonds, in the state in which they originally· exist in
nature', to wit, unappropriated, are free and common to ~1l 'mankind - that is, they are II free~' to be appropriated, or made
private property, by individuals; and all mankind have equal
rightS, and equal freedom, to appropriate them, or make them
their priva.te property.
In this sense, those commoditiCs
II free and common to 0.11mankind,"
and in no other, So soon as
they a.re thus appropriated; they are no longer free
common. to
all mankind, out ha.ve become tho private pro~rty of the individ-

are

or
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uals so appropriating them; who thenceforth have a. nght of
absolute and exclusive dominion over them against the world. It
is precisely the same with" air and water." In their natural
condition - that is, unappropriated - they are free and common
to all mankind - that is, free to be appropriated, or made private
property. And all mankind have equal rights and equal freedom
to appropriate, or make them their private property. In this
sense, air and water are free and common to all mankind, and in
no other le9af8eme.
So soon as they are thus appropriated, they
are no longer free or common to all mankind; but have become
the private property of the individuals so appropriating them;
who thenceforth have a right of absolute and exclusive dominion
over them, against the world, until they either consent to part
with the right, or until they are deprived of it by the operation
of someplt!J8icallaw of nature which they cannot resist.
There is nothing, therefore: "in t'heit· nature," as Lord Camden assumes, tha.t forbid!J "air or water" to be made private
property; and, as a matter of fact, there are perhaps no material
substances in the world, that are more frequently appropriated,
or made private property,' than air and watei-. At every breath
we make private property of so much air as we inhale. When
we exhale it, we abandon our right of property in it. We abandon our right of property in the air we exhale, for two reasons,
namely, choice, and necessity i from choice, because it is not
worth preserving - air being so abundant that we have no necesL
sity to retain any portion of it for II. second use; from necessity;
because we exha.leit into the surrounding air, where we can no
longer identify it, as that which has been ours.
We make private property of air also, when we Inclose.it in
our dwellings, and warm it to adapt it to our -comfort, We
abandon our right of property in it, when ,ye open our doors and
windows to let out the air·that has become impure, and to let in
that which is pure:
This air, which we thus inclose in our dwellings, and,. by
warming or otherwise, fit.
our use, is 118 much private prop-

for
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crty, u·ldle it is thus inclosed, as the gold or the diamonds we
have digged from the earth; and no map has any more right to
inhale it, without our consent, or to open our doors and let .it
escape, than he has to steal our gold or our diamonds. '
Men do not often buy and sell air, solely because it is so abun-.
dant, and so easy of acquisition by all, that it will seldom bring
any price in the market; and not because, as Lord Camden
assumes, there is any thing "in its nature," that legally forbids
our making merchandise of such quantities as we can take p0ssession of.
The same is true of water as of air. Hardly any thing, excfPt
air, is more frequently made private property than water. Every
time a man dips water from a spring or a. stream, he makes it his
private property. 1t at, once becomes his, against the whole
world besides. And no' man has a. right to object to its being
made private property, onthe ground that it is "in itB nature,"
free and common to all mankind. Jrr its natural. condition it is
free and common to all mankind, only in the sense ot being un-.
,appropriated-the property of no one-and
therefore free to
be appropriated by whomsoever pleases to take possession of
it, and make it his property. It is only by being,thus appropriated, and made private propertY, that it can be made useful to
mankind.
The water in the ocean is free and common tl? all ~ankina,
only in the sense that it is unappropriated-the
property of po
one - and therefore free to be appropriated by anyone at his
pleasure or discretion. And it is only by appropriating it, and
making it private property, that it is made of any use to mankind.
Thus tliat portion of the ocean, which a man, at any particular'
moment, occupies with his body, his vessel,' his anchor, or his
hook, is, for that .moment, his private property against the 'World.
When he removes his body, vessel, anchor, or hook, he abandons
his private property in the ,vater he once possessed.. He- makes
this abandonment, both from choice, and from necessity; from
choice, because he no longer needs th~t particular water for use;
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and from necessity, because he can no longer identify it as that
which had been his.
Water is not only a legitimate object of private property, and
continually converted into private property, but it is, to a very
considerable extent, made an article of merchandise. For example, large quantities of water are brought, in aqueducts, into
cities for sale. Single indiriduals sometimes bring it in, in small
quantities, for the same purpose. In its congealed, state, it is
sent, in large quantities, to distant parts of the world as merchandise. Yet nobody, not even Lord Camden, was ever foolish
enough to object to the legitimacy of this commerce, on t~~
ground that water was, II in ita nature," free and common to all
mankind, in the sense of being incapable of legal appropriation.
The idea, that II air and water :I - meaning thereby the great
~ody of air and water - are the common property of all mankind-using
the term property in its legaZ sense-is
a very
common, but a very erroneous one; and it is one from which
many fallacious arguments 'are drawn, that this, that, and the
other species of property ought also to be free and common to ~
mankind. , Whereas the truth is that the great body of air and
water are not property at all. They are neither the /I common
property of all mankind," nor the private property of individuals.
They simply exist unapP!,opriated; free to be made property;
but when appropriated by one, they are no longer free to be appropriated by another.
The remark, therefore, that air and water are /I free and common to all mankind," can never be used, with truth, to signify
that one man has any more legal right to interfere with, or lay
any claim to, such quantities of air or water as another' man haa
taken possession of:or appropriated, than he has to interfere with,
or lay claim to, 'such quantities of land, gold, iron, or di;monds,
as another man has appropriated.
If, therefore, when Lord Camden speaks of air, and water aa
being; II in their nature," free and common to all mankind, he
mean that they cannot lawfully or rightfully be appropriated, or
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made private property, he manifests a degree of ignorance,
thoughtlessness, or mendacity, that. is entirely disgraceful to
him; since there is no legal proposition whatever, that is more
entirely clear, or more universally acted upon, than thilt every
individual has a. natural right to make private property of air
and water, to any possible extent that he can take possession of
them, without interfering with others in the exercise of the same
right. .Air and water would be of no use to mankind, unless
they could be made private property.
But if he only mean that air and" water, unappropriated, are
free and common to be appropriated, and made private property,
by all mankind, then his assertion that II science and learning"
ought to be equally free - that is, equally free to be appropriated,
and"made private property - only makes again8t the very point
he WM trying to establish, viz.: that science and learning ought
not to be made private property. And there is consequently no
sense whatever in his argument. It is mere idiocy.
If he mean that science and learning ought to ~ as froo to be
appropriated, or made private property, as air or water, neither
authors nor inventors can object to the principle; for that is the
very principle they themselves are contending -for, They admit
that the boundless fields of knowledge, like "the boun~less fields
of
and water, are open and free to all mankind alike ; and all
they claim is, that each individual shall have an exclusive pro~
erty in all the knowledge that he himself, by the exercise of his
own powers, and without obstructing others in the exercise of
theirs, can take excl,t8ive possession of; that they. have the same
natural right to an exclusive property in their exclusive ncquisitions of knowledge, which they and all other men have in their
exclusive acquisitions of air, of water, of land, of iron, of gold,
or of, any other material commodities, which, so long as they remained unappropriated, were free and open to 'all mankind - that
is, free and open to be appropriated; but which, when appropriated,
are no longer free and open to' all mankind, but are the private
property of the individuals who have appropriated them. Can

air
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Lord Camden, or anyone else, deny that the principle is as
sound, or as applicable, in the one case, as in the other 1
But perhaps it may be said that Lord Camden's remark is to
be taken in still another, and an economical sense, viz.: that
II science and learning II ought to be as abundant,
as Ca8!! of ac:qui8ition, and therefore as cheap, as II air or 'Water." If this be
what he means, all that need be said in reply is, that the Author
of Nature happened to differ from him in opinion. If He had
been of Lord Camden's mind, as to what was best for mankind in
this respect, He would undoubtedly have made all the knowledge,
which men ordinarily need or desire, as abundant, as easy of acquisition by all, and consequently as cheap, as are. their requisite
supplies of air and water. But. He has not done so. On the
contrary, while He has made many kinds of knowledge very easy
of acquisition, and therefore Tery cheap, and even valueless, as
articles of merchandise, He has made other kinds attainable, in
the first instance, only by great toil and effort. These being of
great value to mankind, and produced only by great labor, are
capable of commanding a price in the market j because it is
cheaper for men to buy them than to produce them for themselves.
And this price, by the laws of trade, which are but the laws of
nature, willbe governed -like the prices l)f all other Commodities
- by the cost of production, and the demand for use. And there
is no more reason why the pl'odqcers of these rare, costly, and vaIn,,:
able ideas, should give them to the world, and receive no compensation.for; the labor of producing' them, than there is why the producers of any other valuable commoditiesshould give them to the
world, and receive no compensation for their labor in producing
them.
But Lord Camden's principle is, that when one man has digged
deep, and toiled hard, to acquire knowledge, another man should,
bylaw, be free to share it with him, 'Without his. consent, and
withou~ making him any compensation. Was he eyer willing to
apply that principle to "water? II When he had digged deep,
or toiled hard, to obtain uuder, was he willing that another, who
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bad pursued bis own pleasure or interests meanwhile, should, by
law, have equal rights in it with himself, without asking bis permission, or making him any compensation for his labor~
Any
thing but that!
His principle, in regard to II water," and to all
material commodities, was - as he himself expressed it in regard
to land, which is, " in its nature, as free and common to all mankind as air or water" - that II No man can set his foot upon my
ground, without my license." •

But he says, "They forget their Creator, as well as their fellow creatures, who wish to monopolize his noblest gifts and greatest benefits,"
Th~s affectation of piety means that the producers of ideas are
morally bound to give the products of their labor as freely to all
mankind, as the Creator does the' products of nature - that is,
without money and without price. If men were like their Oreator, not dependent upon their labor for subsistence, ther~ would
be some reason in such fantastical morality as this. But while
the producers of ideas have bodies to be fed and clothed, it is as
ridiculous to talk- of their being under a moral obligation to give
the products of their labor freely to all mankind, as it would be
to talk of the moral obligation of the producers of food or clothing to give the products of their industry freely -to ail mankind.
In reality, many of the producers of ideas are the greatest practical producers of food and clothing ; for they supply that
knowledge, which is the most cfiicient instrument in producing
food and clothing.
Did Lord Camden, as judge Of chancellor, eyer act upon the
principle that it was his duty to give his ideas freely to all mankind'J
Not he. He demanded titles, and salaries, and pensions,
in exchange for his ideas j salaries and pensions too, not granted
to him by voluntary contract on the part of tho people who paid
them - as are the prices paid to ~uthors and inventors - but
• Call1l'uelr. Livu of tJ.e Lord Cf,ancelloTS, T701.5, p.215.

Enticl: v•• Carrington,

19 Slate TriaU 1066.
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extorted from them by that arbitrary government, which he
ought to have resisted, and, if possible, overthrown j but of whic~
he choose rather to make himself the instrument.
It was quite
consonant with his ideas of Iaw and morality, to assist this tyrannical power in actually plundering the people of their money,
that it might be paid over to himself for his own false and worthless ideas j but it was, in his view, immoral and illegal for authors
and inventors to sell their ideas for what th~y would bring, on
voluntary contract, in free and open market.
Only two days after receiving his office as Lord Chancellor,
this superlative moralist and judge wrote to the minister, to have
his salary, pension, and equipage money, secured to himself, and
a lucrative office for his son.'*' And the opinion he gave, in this
case of Donaldson VB. Becket, vindicating the crown against the
charge of usurpation, in denying the rights Ot Inventors, . and
exhorting his own fellow usurpers, the Lords, to deny and destroy
the rights of authors, is a specimen of the' ideas he intended to
furnish the government in return.
To sell himself and all his
false and tyrannical political ideas to the government, was, in his
opinion, a perfectly legitimate commerce j but the sale of useful
knowledge to .the people, was an act interdicted by law and
morality.
There have been. many such judges and moralists as he.
But he says that men of genius" are intrusted by Providence
with the delegated power of imparting to their fellow creatures
that instruction, ,:wlllchHeaven meant for universal benefit."
Yes, men of genius are undoubtedly designed by Providence
to labor intellectually for the benefit of mankind. Yet it was
""The following is a copy oC his note.
"The favors I am to request Crom your Grace's despatch, lire as foUom.
1. My patent for the salary.
2. Patent for .£1500 II year upou the Irish establishment, in case my office
should determine before the tcUership drops.
3. Patent Cor tellership (or my 80U.
4. The equipage money] Lord Worthingtou tells me it is .£2000. This I
believe is ordered by a warrant (rom the Trellsury to the Exchequer."
Campbell" Livcs of the Lord CT.ancdlors, Vol. v, p. 221.
80
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left for his lordship to announce the discovery of a special revelation, to the effect that it was also the design of Providence
that they should live without eating j or, what is the same thing,
that they should receive nothing in exchange for the products of
their labor. This important revelation he thinks he has found in
the parable of the slothful servant. "We know," says he, "what
was the punishment of him who hid his talent." Selling ideas
in the market, this sagacious lord holds to be equivalent to hiding
them in the earth. They can be of no use to mankind, unless
given to them "freely I "
Up to this time, the world had never, I believe, conceived this
parable to be a rebuke for not giving away one's talent j but only
for not trading with it, 01' using it, in a way to bring an income.
nut taken in this last sense, it would not have greatly benefitted
his lordship's argument.
This new reading of the scripture, however, was quite apropo,
to the question before them, for the reason that English lords
have, of course, been unable wholly to escape the taint of the
common humanity, the common justice, and the common sense,
of the common people j and there is no knowing how far their
weaknesses, in those respects, might have carried them, in the
adjudication of this question of intellectual property, if the
conscientious and religious scruples, which their order have for
ages entertained, against allowing mankind to enjoy the fruits of
their labor, had not been appealed to, and fortified, by the
authority of scripture.
Had this new interpretation of the parable, fallen from one of
those dignitaries of the church, who occupy scats in the House
of Lords, apparently to lend the light, as well-as the sanction, of
religion to the action of that body, we might have tbought that
it accorded perfectly, both with his profession, and his practice.
But coming from a lay lord, and addressed to other lay lords,
in their capacity of commonlaw judges, and taken in conncxion
with the decision which followed, it is perhaps to be regarded
only as an illustration of the lIense, in which they hold Christianity to be a part of the Common Law.
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But Lord Camden says further, that the producers of ideas
must not be niggards, and hoard up for themselves the common
atock,"
IC

This, we arc to sUllpose, is but another specimen of the reasonings, by which men's rights are determined in the House of Lords.
There would plainly be as much sense in saying that those
who produce wheat, and bring it to market, and ask a price for it,
are therefore cc niggards to the world, and hoard up for themselves
the common stock," as there is in saying it of the producers of
ideas. The producer of ideas, like the producer of wheat, brings
the products of his labor to market to-day, that he may exchange
them for the means of subsistence, and thus live and be able to
produce other ideas to-morrow,' which other ideas 'he will bring to
market in like manner.
He sells his ideas, too, or at least many
of them, for one per centum of their actual value for economical
purposes.
If this is being a "nigg3.1·d to. the world, and hoarding up for himself the common stock," it is unfortunate for the
world that there have been so few such niggards in it j for it is
only-the want of a sufficient number of them, that has kept mankind in ignorance and poverty, and rendered them the easy dupes
of such hypocrites as Camden, and the casy prey of such robbers
as those to whom he- was addressing his arguments.
But he says again, cc What a situation would the public be in
with regard to literature, if there were no means of compelling
a second impression of a useful work to be put forth, or wait till
a. wife 01' children arc to be provided for by the sale of an edition'!
All our learning will be locked up in the hands of the Tonsons
and Lintons of the age, who will- sot what price upon it their
avarice chooses to demand."
This appalling interrogatory can perhaps be best answered by
presenting another, whlch is at least equally alarming, and equally
rational, viz.: What a. situation would the public be in with
regard to wIt cat, if there were no means or compelling the producers to bring it to market, until their wives or children were to
be provided for by the sale of it'l All the wheat will be locked
up in the hands of the owners, who will set what price 'upon it
their avarice chooses to demand.
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The only remedy for this frightful state of things, would 'be,
according to Lord Camden's notions of II sound policy and good
sense," to declare that wheat ought to be as free and common to
all mankind as air or water j that men forget their Creator, 88
well as their fellow creatures, when they claim to own the wheat
they have produced by their labor; that they must not be niggards to the world, and hoard up for themselves rhe common
stock j that they should bear in mind the punishment of him-who
hid his talent j that the man who freely gives away his wheatespecially if he do it in sufficient quantities to astonish, 88 well
as to supply, the world, will be sufficiently rewarded by the sublunary "glory" and " immortality 1I which "post~ity will
pay j" and therefore it ought to be adjudged, by a nest of
usurpers and tyrants, calling themselves the House of Lords, that
those who produce wheat, have no exclusive right of property in it.
All this would be carrying out Lord Camden's theory to the
letter, and nothing more:
:But his Iordship's resources, on this question, are not yet exhausted. He has one argument left, which perhaps overtops in
dignity, as much 88 it overbalances in weight, all that have
preceded it. It is this.

ras

.-<:: ....

"It would be unworthy such men
Bacon, Newton, Milton,
and Locke], to traffic with a dirty bookseller!"
If these great men had been living at the time, they could not
have felt otherwise than grateful for the anxiety which Lord
-Camden manifested for the preservation of their _dignity j although they might, perhaps, have thought it was carrying 'the
point a little too far, for him to think of taking the ciire of it out
of their own hands. So excessive a guardianship as that, they
might possibly have felt constrained to decline.
'It is nevertheless true, that booksellers are - at least ,many of
them- vary II dirty" fellows. Yet, even here, there may be a
question, as to wlw are the dirty, and who the respectable, ones.
And on this Point, I apprehend the world arc likely to differ from
his lordship, as wi~ely perhaps as on the true interpretation of
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scripture, or the true II principles of sound policy and good
sense." He evidently esteemed those booksellers dirty, who pay
authors for their works j while the world may possibly think
those the respectable, and the others the dirty ones. Itwill be a
difficult question to settle, if it shall be found that two such
authorities, as the world and his lordship, differ in regard to it.
Lord Camden doubtless thought it would be much more consistent with the true dignity of ~ man of genius, to live, as so
many men of genius have lived, in humiliating dependence upon
some lord, who should condescendto patronize him, or to become
a pensioner and flatterer of the crown, than to live by selling his
works to the booksellers, and through them to the people. And
he attempts to screen Milton·from the disgrace, which he assumes
would have attached to him, if he had accepted the five pounds
for his Paradise Lost, out of any regard to the worldly value of
that sum.. He evidently imagines that ¥ilton must have accepted it in some poetic or figurative sense, rather than from my
such vulgar motive as n. consideration of how much bread or meat
it would buy. But in this he is unquestionably mistaken. It is
morally certain that the price of the immortal poem went to pay
butchers.and bakers, the same as it would have done, if it had
been the earnings of a cobbler j and that he accepted the five
pounds, solely because the poem would bring no more, and because the utility of even such n. sum as that, was semething
which he could not afford to disregard.
We can imagine some very tolerable reasons why lords should
not II patronize" Milton, nor kings grant him pensionsj such
reasons, for example, as that, notwithstanding he was a poet,
he had n. somewhat inveterate habit of expressing the homely
opinion, that, when kings did not behave themselves well, the
people ought to cut their heads off. Nothing is more natural
than that this vulgar turn of mind should have injured his prospects with the great, and consequently made it necessary for him
to live by his own labor, independently of their-bounty. Perhaps
if he had been a contemporary of Lord Camden, the latter might
have taken pity on him, appreciated him, and offered to instruct
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him in the art of living in a manner more consistent with the
dignity of a gentleman. It would be interesting to know the
particular way, in which his refined lordship would have introduced the subject of a royal pension, or some nobleman's CI pat- _
ronage," to the poor, but proud old Roundhead. Doubtless a
prudent regard for his own dignity would have suggested to him,
that such a proposition could be made with safety, only at a
respectful distance from the poet's boots.
If the scholars and poets of England, since Milton's time, had
inherited a tithe of his spirit, with but a. tithe of his genius, no
such body of usurpers as the House of Lords would have ev~
taken it upon themselves to adjudge, either that authors had no
right of property in the products of their labor, or even that, if
they had such rights by nature, parliament had authority to
destroy them. In fact, there would, in 1774, have been no such
judicial or political body as the Lords in existence.
.If men ever deserved the political oppressions, to which they
were subjected, there' is perhaps no class of persons, who have
more richly deserved to have their rights stricken down by the
hand of usurpation, than those scholars of England, who have
lacked the spirit and the principle to defend the constitution and
liberties of their country, against the tyranny of such usurpers
as the Houses of Lords and Commons.
I have now bestowed, perhaps more . attention than they deserved, upon Lord Camden's arguments in favor of what he calls
those" public principles of sound policy and good sense," which
forbid that authors should be acknowledged to ha.ve any common.
law right of property in their Ideas, Perhaps nothing could
illustrate more forcibly the degradation of literature, and of literary men, than the fact that such false, frivolous, absurd, and
shameless reasons could be gravely-urged by an ex-Lord Chancellor, before the highest judicial tribunal of the kingdom, as arguments a.gainst the riglits of intellectual men, and should apparently have produced the effects he designed by them, without
bringing either upon himself or the tribunal, one effective retributory blow. It may reasonably be doubted whether, in five
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hundred years, the House of Lords, or indeed any other judicial
tribunal, have struck down a principle, that was more important,
or even equally important, to the llrogress of mankind in wealth,
civilization, and freedom. And yet the immediate victims -men
too, whose attainments and habits ought to fit them peculiarly for
the defence of their own and tbe public rights - tamely acquiesce
in the wrong for four-fifths of a century.
The injustice was done, too, under circumstances of unusual
insult and oppression-tbat is, it was done on the most palpably
frivolous, false, heartless, and ridiculous pretexts --....:
(admitting
that Lord Camden's reasons of policy produced any effect;) and
by a grossly and manifestly unconstitutional tribunal, sitting in
a country boasting of its freedom. Still the men, who should
have been aroused, by the act, to vindicate their own rights, and
the rights of tbeir nation, have ever since chosen, neitber to
resent the insult, nor retaliate the injury j hut rather to forego
their self-respect, I\S well as their rights, and to flatter and fawn
upon those who thus trample them and their fellow men, tbe
learned and the ignorant, the genius and the clown, indiscrlminately under foot-sparing
only such men as Charles Pratt,
(afterwards made Lord Camden,) who could be bribed by oflicea,
titles, salaries, and pensions, to become their tools in the work.
If the literary men of England do not hereafter set themselves
to the 'Workof writing this unconstitutional and tyrannical court
out of _existence,they will deserve little sympathy in any wrongs
they may suffe;-at its bands.
By way of offset to Lord Camden's II public principles of
sound policy and good sense," on this subject, I here offer ~
single suggestion.
It has hitherto proved as bad in policy, as it is in morals, [or
mankind to think of getting the usc of men's ideas by robbery,
instead of compensation. 71Ien, who have ideas to impart to
others, arc very apt also to have ideas for their own use; and no
amount of hypocritical preaching, or judicial decisions, whether
they come from a Lord Chancellor, or from such a body of vampires as the English House of Lords, or from any other quarter
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whatever, will he likely eyer to persuade them, in any great
numbers, to act upon the notion that it is their religious duty to
die of starvation, in order that they may give their knowledge
IIfreel!J to all mankind." Their consciencesare rarely so tender
as to be in any danger on such a. point, as that. They know that .~
they have as fair a right to acquire, by their labor, the necessaries, comforts, and even luxuries of life, as other men j and-ereprehensible and lamentable as it may be. and is -: experience
abundantly proyes, that if their fellow men at large will seize the
products of their intellectual toil, without making them compensation, very many of their number will sell their ideas to those
who will pay - to kings, and lords, and tyrants - to aid in
plundering, oppressing, and degrading their fellow men, instead
of enlightening, enriching, and elevating them. And Lord
Camden himself is by no means a very bad or remarkable example of this choice of alternatives, on the part of an intellectual
man. He has generally been esteemed a good, rather than a. bad
man. Was a liberal man in his politics. His natural instincts,
I think, "wouldhare much more strongly induced him to labor
for mankind, than a9ain8t them, if the labor could have been
equally profitable to himself. And similar examples are every
where thick around us. In fact, they constitute the rule, rather
than the exception, in the case of intellectual men as a class.
It is poor economy, therefore, on the part of the common
people, to attempt, by "stealingtheir knowledge, instead of buying
it; to-defraud intellect of its wages. If they refuse to pay intellect for defending, enlightening, enriching, and elevating them,
they will no doubt continue to find, as they ever hitherto have
found, that intellect, by serving their oppressors, will compel
them to pay for their own degradation and destruction.

The Online Library of Liberty <oll.libertyfund.org>

Page 463

