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Preface

Though this book leans on political philosophy, economics, and histor}, it

leans on each lightly enough to remain accessible to the educated general

reader, for whom it is mainly intended. Its central theme--how state and

society interact to disappoint and render each other miserable--may con-

cern a rather wide public among both governors and governed. Most of

the arguments are straightforward enough not to require for their exposi-

tion the rigour and the technical apparatus that onlv academic audiences

can be expected to endure, let alone to enjoy.

If nothing else, the vastness of the subject and mv somewhat unusual

approach to it will ensure that specialist readers find many parts of the

reasoning in need of elaboration, refinement, or refutation. This is all to

the good, for even if I wanted to, I could not hide that my object has been

neither to provide a definitive statement nor to solicit the widest possible

agreement.

The reader and I both owe a debt to I. M. D. Little for scrutinizing the

major part of the original draft. It is not his fault if I persevered in some of

my errors.

Patuel

Seine Maritime

France

a997
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Author's Note

The State is about the intrinsic nature of political power, constant in the

face of changing contingencies, dictating the way forms of government

evolve, rather than being dictated by them.

The logic of using political power is the same as the logic of making

choices in any other field of endeavour. Rational beings have objectives

they seek to attain, and they deploy their available means in the way the)'

think will maximize the attainment of these objectives. The state has a

special kind of means: power over the conduct of its subjects that when

exercised in particular ways is widely accepted as legitimate. Whatever may

be its objectives--whether morally commendable or not, whether good for

its subjects or not--the state can attain more of them full)" if it has more

power rather than less. In the rational-choice paradigm that underlies the

more disciplined half of the social sciences, the consumer maximizes

"satisfaction," the business undertaking maximizes "profit," and the state

maximizes "power."

Imputing to the state a rational mind and objectives it tries to maximize

has attracted a measure of surprise, criticism, and even incomprehension

since the first edition of The State. The approach was difficult to reconcile

with the more conventional notions of the prince's holding power in trust,

of modern government as the agent of a winning coalition within society,

or of a pack of professional polihcians serving particular interests in ex-

change for money, fun, and fame. It left no role for the social contract and

no room for the common good. Above all, it treated the state, a web of

institutions, as if it were a person with a mind.

Arguing as if this were the case, however, produces a "simulation," a

sort of schematic history whose power to explain and predict complex

xi



Author's Note

trends by tracing the work of simple and permanent causes may' perhaps

justify the break with conventional theory.

The book predicts that by relentlessly expanding the collective at the

expense of the private sphere the state-as-drudge always strives to become

the state-as-totalitarian-master. The years since the book first appeared

have witnessed one resounding failure of this attempt, the collapse of the

socialist regmles in Russia and its satellites. It is hard to say'what, if any-

thing, this collapse disproves. Must the attempt atwavs fail in the end? I

see no persuasive reason why, in one form or another, it always should.

Nor does it need to go all the way for corruption and the atrophy of social

virtues to set in. May we hope, though, that forewarned is forearmed?

May 1977

xii
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Introduction

What would you do if you were the state?

It is odd that political theory, at least since Machiavelli, has practically

ceased asking this question. It has devoted much thought to what the in-

dividual subject, a class or the entire society can get out of the state, to the

legitimacy of its commands and the rights the subject retains in the face of

them. It has dealt with the obedience the hopeful users of the state's ser-

vices owe it, the manner in which they participate in making it function

and the redress the victims of its eventual malflmction can claim. These

are vitally important matters; with the passage of time and the growth of

the state relative to civil society, they are becoming steadily more impor-

tant. Is it, however, sufficient to treat them only from the point of view of

the subject, what be needs, wants, can and ought to do? Would not our

understanding become more complete if we could also see them as they

might look from the state's point of view?

The present book is an attempt to do this. Braving the risks of confusing

institutions with persons and the difficulties of passing from the prince to

his government, it chooses to treat the state as if it were a real entity, as if

it had a will and were capable of reasoned decisions about means to its

ends. Hence it tries to explain tile state's conduct towards us in terms of

what it could be expected to do, in successive historical situations, if it ratio-

nail>' pursued ends that it can plausibly be supposed to have.

The young Marx saw the state "opposing" and "overcoming" civil society.

He spoke of the "general secular contradiction between the political state

and civil society" and contended that "when the political state.., comes

violently into being out of civil society... [it] can and must proceed to the

abolition of religion, to the destruction of religion; but only in the same
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way as it proceeds to the abolition of private property (by imposing a maxi-

mum, bv confiscation, by progressive taxation) and the abolition of life (by

the guillotine)." _In other isolated passages (notably in "The Holy Family"

and the "Eighteenth Brumaire") he continued to represent the state as an

autonomous enhty, going its own way without, however, offering a theory

of why this should result in "overcoming," "confiscation," "contradiction,"

why the autonomous state is an adversary of society.

As Marx moved toward system-building, he fell in with the main body

of political theory whose unifying feature is to regard the state as essentially

an instrument. Thus, for the mature Marx, and more explicitly still for

Engels, Lenin and the socialist thought the}' continue to inspire, the state

became a tool, subservient to the interests of the ruling class and assuring

its dominance.

l%r non-socialist mainstream theory, too, the state is an instrument, de-

signed to serve its user. It is seen as generally benign and helping to further

the purposes of others. The shape of the instrument, the jobs it performs

and the identity of the beneficiary may vary, but the instrumental charac-

ter of the state is common to the malor strains of modern political thought.

l_br Hobbes, it keeps the peace, for Locke it upholds the natural right to

liberty and property, for Rousseau it realizes the general will, for Bentham

and Mill it IS the vehicle of improving social arrangements. For today's lib-

erals, it overcomes the incapacity of private interests spontaneously to co-

operate. It forces them to produce collectively preferred volumes of the

public goods of order, defence, clean air, paved streets and universal edu-

cation. Under a stretched definition of public goods, its coercion also en-

ables society to reach for distributive justice or just plain equality.

There are, to be sure, less starry-eyed variants of the instrumental view.

For the "non-market choice" or "public choice" school, the interaction of

private choices through the instrument of the state is liable to overproduce

public goods and fail in other wavs to attain preferred outcomes.: This

1. K. Marx, "The JewishQuestion," Earl}"Writings, 1975,pp. 22o, 226,222.
2. ,Ksone of the founders of this school puts it, welfareeconomics is about market

failures, public choice theor3 isabout government failures (James M. Buchanan, The
Dmits of Liberty, 197_,ch. lo) Note, however, the different tack adopted by certain
public choice theorists, referred to in chapter 4, PP. 27°-1, n. 38



Introduction

school deals with the unwieldiness of the tool that is the state and its poten-

tial to hurt a society that tries to wield it. Nevertheless, the state is a tool,

albeit a defective one.

What, however, are defect, fault)' design, inherent malfunction? And

what is internal consistency? On the way from democracy to despotism,

does Plato's Republic degenerate? Or is it conforming to its own purposes?

A first step to an adequate understanding of the state is to think about an

environment without one. Taking our cue from Rousseau, we tend gra-

tuitously to associate the state off nature with savage and perhaps not very

bright hunters at the dawn of history. It has become our conditioned reflex

to think of it as some early, primitive stage of civilization, a more advanced

stage both requiring, and being required for, the formation of a state. As a

matter of empirical fact, this is as it may be. As a matter of logic, it does

not follow from the sole necessary feature of the state of nature, which is

that in it the participants do not surrender their sovereignty. No one has

obtained a monopoly of the use of force; all keep their arms. But this con-

dition need not be inconsistent with any given stage of civilization, back-

ward or advanced.

Nation states are in a state of nature and show no inclination to pool

sovereignty in a superstate. Yet contrary to what Hobbes is usually taken to

have implied, most of them manage to avoid war a good deal of the time.

Thev even cooperate in armed peace, most conspicuously and bravely in

international trade, investment and lending, all in the face of sovereign

risk. Social contract theory would predict that in these areas, there will be

international thieving, default, confiscation and beggar-my-neighbour be-

haviour, and contracts will be worthless bits of paper. In effect, despite the

lack of a superstate to enforce contracts across national jurisdictions, in-

ternational cooperation is not breaking down. If anything, there is some

movement the other way. International relations tend to cast doubt on the

standard view of people in the state of nature as myopic simpletons clad in

animal skins clubbing each other on the head. Instead, there is some rea-
son to hold that the more civilization advances, the more viable becomes

the state of nature. The fearfulness of advanced armaments may yet prove

to be a more potent enforcer of abstinence from war, saving people from



The State

a "nasty, brutish and short life," than were such historic super-states as

Rome, the Carolingian or the British Empire, though it may be too soon

to tell.

Among men and groups of men, it is harder to iudge the viability of the

state of nature than among nations. Civilized men have long been the sub-

iects of states, so we have no opportunity to observe how well thev would

cooperate in the state of nature. Hence we cannot even pretend empiri-

cally to assess the difference it makes to have a state. Would people honour

contracts in the absence of an enforcing agent possessing the monopoly of

last-resort force? It used to be held that since it is every man's interest that

all other men should keep their word and that he should be free to break

his, social cooperation could not be maintained on a voluntary basis. In

the technical language of decision theory, a properly constructed "prison-

ers' dilemma" could not have a non-imposed cooperative solution. Recent

contributions of mathematics and psycholog T to the social sciences teach

us that if men confront such dilemmas repeatedly, this need not be so.

Results teach them, and expected results induce them, to cooperate spon-

taneously. Any argument that, since the state must force them to cooper-

ate, they would not have done so without being forced is, of course, a non

sequitur.

On the other hand, the longer thev have been forced to cooperate, the

less likely they are to have preserved (if they ever had it) the faculty to co-

operate spontaneously,. "Those who can, do," but the converse, "those who

do, can," is no less true, for we learn by doing. People who have been made

to rely on the state never learn the art of self-reliance nor acquire the habits

of civic action. One of Tocqueville's most celebrated insights (though he

had more subtle ones) was in fact about English and American "govern-

ment" which left both room and need for grass-roots initiatives and, by

benign neglect, induced people to run their own affairs, and French "ad-

ministration" which did neither. The habit-forming effects of the state,

the dependence of people's values and tastes on the very political arrange-

ments which they are supposed to bring about, is a basic motif which keeps

surfacing throughout my argument.

Its other basic and recurrent element is the waywardness of cause and
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effect in social relations. State action may or may not achieve its intended

effect, for its proximate incidence gives no sure clue to the ultimate one.

Nearly always, however, it will also have other effects, possibly more im-

portant and longer-lasting ones. These unintended effects may, in addition,

also be positively unwanted, unforeseen and, in the nature of the case,

often unpredictable. This is what lends such a gooseflesh-raising quality to

the bland view that politics is pluralistic vector-geometry, and that civil so-

ciety governs itself and controls the state, which is justa machine to regis-
ter and execute "social choices."

The argument of this book is arranged in five chapters, spanning the logi-

cal (though not the real-time) progression of the state from one limiting

extreme, where its ends do not compete with the ends of its subjects, to the

other where it has come to own most of their propert), and liberty.

Chapter 1, "The Capitalist State," first deals with the roles of violence,

obedience and preference at the birth of the state. It then sets out to de-

duce the characteristic outline of a state which, if it existed, would not be

in conflict with civil society. I call it "capitalist" to stress the decisive char-

acter of its treatment of property and contract. Its conception of good title

to property is that finders are keepers. It does not interfere in people's con-

tracts for their own good (which also excludes its compelling them to con-

clude a comprehensive, omnilateral social contract designed to overcome

their free-rider temptations). It does not indulge such compassion and sym-

pathy as it may harbour for its less fortunate subjects by forcing the more

fortunate to assist them. Bv the same token, it is also a policy-less, lninimal

state ("The Contours of the Minimal State").

It seems anomalous if not self-contradictory for the state both to have a

will and to want to minimize itself. For this to be rational, its ends must lie

beyond politics, and be unattainable through governing. The purpose of

governing, then, is merely to keep out any non-minimal rivals (preventing

revolution). There has of course never been such a state m history, though

the stvle and overtones of one or two in the eighteenth and nineteenth

centuries do faintly suggest it.

The "political hedonist" who regards the state as the source of a favour-

5
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able balance in the calculus of help and hindrance, must logically aspire

to a more than minimal state and would invent it if it did not exist. _ Politi-

cal hedonism on the part of the individual subject underlies the wish for

a more comprehensive and less optional scheme of cooperation than the

patchwork of contracts that arises from voluntary negotiation ("Inventing

the State: The Social Contract"). On the part of a hypothetical ruling

class, political hedonism is supposed to call for a machine assuring domi-

nance ("Inventing the State: The Instrument of Class Rule"). Both ver-

sions of political hedonism presuppose a certain gullibility, as to the risks

of disarming oneself to arm the state. They involve a belief in the instru-

mental character of the state, made to serve the ends of others and having

none of its own. Yet in any non-unanimous society with a plurality of in-

terests, the state, no matter how accommodating, cannot possibly pursue

ends other than its own. Its manner of resolving conflicts, and the respec-

tive weights it attaches to the ends of others, constitute the satisfaction of

its own ends ("Closing the Loop by False Consciousness").

The questions whether political hedonism is sensible, prudent, ratio-

nal, whether having the state around us makes us better or worse off,

whether the goods the state, acting in pursuit of its interest, chooses to pro-

duce are what we should have chosen, are addressed again in chapter z in

relation to reform, improvement and utility, and in chapter 3 in such con-

texts as one-man-one-vote, egalitarianism (both as a means and as an end)

and distributive justice.

While violence and preference may stand respectively at its historical and

logical origins, political obedience continues to be elicited by the state

through recourse to the old triad of repression, legitimacy and consent, the

subject of the first section of chapter 2. Legitimacy is obeyed regardless of

hope of reward and fear of punishment. The state cannot, except in the

very long run, breed more of it at its choice. In getting itself obeyed, its

alternatives are reduced to various combinations of repression and consent

3. The term "pohtical hedonist" was coined by the great Leo Strauss to denote
Leviathan'swilling subiect.
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(though of course it will count the blessings of such legitimacy as it may

enjoy). The consent of a minute fraction of society, e.g. the camp guards

in a camp state, may suffice to repress the rest. Rewards, such as they are,

then accrue thickly to the consenting minority; repression is spread thinly

over the vast majority. A reversal of this pattern corresponds to greater reli-

ance on consent.

For reasons which look valid at the time, though in retrospect they may

be regretted as weak or foolish, the repressive state usually finds it oppor-

tune over time to seduce some of those it used to repress and to lean more

on consent ("Taking Sides"). This process combines steps towards wider

political democracy and moves to do good, with an adversary, divisive role

for the state, for it is now soliciting the support of broad sections of society

by offering them significant rewards to be taken from other, perhaps nar-

rower but still substantial sections. A by-product of this process of creat-

ing gainers and losers is that the apparatus of the state grows bigger and

cleverer.

It seems to me almost incontrovertible that the prescriptive content of

any dominant ideology" coincides with the interest of the state rather than,

as in Marxist theory, with that of the ruling class. In other words, the domi-

nant ideology is one that, broadly speaking, tells the state what it wants to

hear, but more importantly what it wants its subjects to overhear. Rather

than the "superstructure" of ideology being perched on the "base" of in-

terest (as it is usual to place them), the two hold each other upright. There

may well be no ruling class in a society, yet state and dominant ideology

wilt thrive and evolve together. This view is advanced to justify the at-

tention devoted to utilitarianism ("Tinker's Licence" and "The Revealed

Preference of Governments"), an immensely powerful though now mostly

subconscious influence on past and present political thought. The utili-

tarian operations of "mending," judging changes in arrangements by their

expected consequences, and comparing utilities interpersonally so that the

state can, in evaluating a policy, deduct the harm it does to some from the

greater good it does to others and strike a balance of greater happiness,

lend a moral content to acts of government. The doctrine which recom-

mends such operations represents the perfect ideology for the activist state.
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It provides the moral ground for policies adopted by the state when it

has discretion in choosing whom to favour. However, when the question

whom to favour is no longer discretionary, but is prejudged for the state by

the rise of electoral competition, interpersonal comparisons are still im-

plicit in its affirmations that what it is doing is good or just or both, rather

than merely expedient for staying in power.

Social justice as the avowed objective, the ethical excuse for seductive

policies, is seemingly a break with utilitarianism. A basic continuity be-

tween the two as criteria for justifying policies, however, results from the

dependence of both on interpersonal comparisons. One compares utili-

ties, the other deserts. Either comparison can provide a warrant for overrid-

ing voluntary contracts. In both, the role of the "sympathetic observer," of

the "discerning eye" performing the informed and authoritative compari-

son, falls naturally to the state. Stepping into this role is as great a conquest

for it as is the derivative chance to favour, among its subjects, one class,

race, age-group, region, occupation or other interest over another. How-

ever, the discretion to choose whom to favour at whose expense, which the

state enjoys when it first sets out to assemble a base of support by reform

and redistribution, is almost bound to be short-lived. The argument of

chapter 4 offers reasons why it tends to vanish with political competition

and with society's progressive addiction to a given redistributive pattern.

A fully fledged redistributive state, at whose behest "the property-less come

to legislate for the propertied, ''4 and which in time transforms the char-

acter and structure of society in largely unintended ways, has its doctrinal

counterpart, its ideological match. The development of neither can be

very well conceived without the other. Chapter 3, "Democratic Values,"

deals with the liberal ideology which is dominant when the state, depend-

ing increasingly on consent and exposed to competition for it, overwhelms

people while serving their ideals.

In agreeing to and, indeed, aiding and abetting the advent of democ-

4. Marx, "The JewishQuestion," p. 219.
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racy as the vehicle for moving from rule by repression to rule by consent,

the state commits itself to certain procedures (e.g. one-man-one-vote, ma-

jority rule) for the award of the tenure of power. The procedures are such

that the state, in search of support, must proceed by a simple headcount.

Its policies must, putting it crudely, simply create more gainers than losers

instead of, for example, favouring the most deserving, those it likes best,

those with more clout, or some more subtle objective. "More gainers than

losers" can always be more lucratively achieved by condemning to the role

of losers a number of rich people than the same number of poor people.

This rule is, however, merely expedient. It mav not command the approval

of bystanders who do not expect to gain from its application. Some of them

(including many consequential utilitarians) might prefer the rule "create

more gains rather than more gainers" and forget about the headcount.

Others might want to add "subiect to respect for natural rights" or, pos-

sibly, "provided liberty" is not infringed," either proviso being sufficiently

constricting to bring most democratic policies to a dead stop.

Consequently, it helps a good deal if the liberal ideolog3/establishes a

case or, to be on the safe side, a number of parallel cases, for holding that

democratic policies do create democratic values, i.e. that political expedi-

ency is a reliable enough guide to the good life and to universally prized

ultimate ends.

I look at four such cases. One, whose great advocates were Edgeworth

(impeccably) and Pigou (more questionably), seeks to establish a strong

presumption that equalizing income maximizes utility'. My counter-

argument ("Through Equality' to Utility") is that if it makes sense at all to

add different persons" utilities and maximize the sum, it is more reasonable

to hold that it is any settled, time-honoured income distribution, whether

equal or unequal, that will in fact maximize utility. (If there is a case for

equalizing, it is probably' confined to the new rich and the new poor.)
A more fashionable, if less influential, case constructed by John Rawls

recommends a modified, tempered egalitarianism as corresponding to the

principles of justice. I take issue on several grounds with the principles

he derives from the prudential interest of people negotiating about distri-
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bution in ignorance of their selves and hence of any differences between

them. I dispute the purported dependence of social cooperation, not on

the terms which willing participants settle bilaterally among themselves in

making actual cooperation unfold, but on the readjustment of these terms

to conform to principles negotiated separately, in an "original position" of

ignorance set up for the purpose. I also question the deduction of prin-

ciples of justice from democracy rather than the other way round ("How

Justice Overrides Contracts"). In the section "Egalitarianism as Prudence"

I challenge the alleged prudential character of a certain egalitarianism

and the roles assigned to risk and probability in inducing self-interested

people to opt for it. In passing, I reject Rawls's bland view of the redistribu-

tive process as painless and costless, and of the state as an automatic ma-

chine which dispenses "social decisions" when we feed our wishes into it.

Instead of contending, in my view unsuccessfully, that certain eco-

nomic and political equalities produce final, uncontested values like util-

ity or justice, liberal ideolo_ sometimes resorts to a bold short cut and

simply elevates equality itself to the rank of a final value, prized for its own

sake because it is inherent in man to like it.

Mv main counter-argument ("Love of Symmetry"), for which there

is perhaps unexpected support in Marx's "Critique of the Gotha Pro-

gramme" and in a priceless outburst by Engels, is that when we think we

are opting for equality, we are in fact upsetting one equality in making

another prevail. Love of equality in general may or may not be inherent

in human nature. Love of a particular equality in preference to another

(given that both cannot prevail), however, is like any other taste and cannot

serve as a universal moral argument.

Somewhat analogous reasons can be used against the case that demo-

cratic policies are good because, in levelling fortunes, they reduce the pain

people suffer at the sight of their neighbour's better fortune ("Envy"). Very

few of the countless inequalities people are liable to resent lend them-

selves to levelling, even when the attack on difference is as forthright as

Mao's Cultural Revolution. It is no use making everyone eat, dress and

work alike if one is still tuckler in love than the other. The source of envy

10
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is the envious character, not some manageable handful out of a countless

multitude of inequalities. Envy will not go away once chateaux have all

been burned, merit has replaced privilege and all children have been sent

to the same schools.

Incentives and resistances, the exigencies of staying in power in the face

of competition for consent and the character of the society whose consent

must be elicited, should duly lead the state to adopt the appropriate pattern

of policies for taking property and liberty from some and giving them to

others. However, would not this pattern, whatever it was, be bound to re-

main hypothetical, and property and liberty inviolate, if the constitution

forbade the state to touch them, or at least laid down fixed limits to what

it may touch? It is to come to terms with the constitutional constraint on

democratic policies that chapter 4, "Redistribution," starts with some re-

marks on fixed constitutions. It is suggested that the ostensible constraint

of a constitution may be positively useful to the state as a confidence-

building measure, but that it is unlikely to remain fixed if it does not co-

incide with the prevailing balance of interests in society. The prospective

pay-off from amending it is available as an inducement for a coalition of

the required size for passing the amendment (though this is not a sufficient

condition for triggering off constitutional change).

The mechanics of obtaining majority support under democratic rules

are first considered in a highly simplified abstract case in the section "Buy-

ing Consent." If people differ from each other only in how much money

they have, and if they vote for the redistributive programme under which

they gain most (or lose least), the rival programmes offered by the state and

the opposition will be closely similar (one being marginally less bad for

the rich than the other). Under the spur of competition for power, every-

thing that can safely be taken from the prospective losers has to be offered

to the prospective gainers, leaving no "discretionary income" for the state

to dispose of. As a consequence, its power over its subjects' resources is all

used up in its own reproduction, in merely staying in power.

A less abstract version ("Addictive Redistribution") where people, and
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hence their interests, differ in an indefinite variety of respects, and the so-

ciety within which preponderant support must be obtained is not atomistic

but can have intermediate group structures between man and state, yields

results which are fuzzier but hardly less bleak for the state. Redistributive

gains tend to be habit-forming both at the individual and the group level.

Their reduction is apt to provoke withdrawal symptoms. While in the state

of nature the integration of people into cohesive interest groups is held in

check by (potential or actual) "free riding," the emergence of the state

as the source of redistributive gains both permits and incites unchecked

group formation to exact such gains. This is so in as much as state-oriented

interest groups can tolerate the free riding among their members that

would destroy market-oriented groups.

Each interest group, in turn, has an incentive to act as a free rider in

relation to the rest of society, the state being the vehicle permitting this

to be done without meeting serious resistance. There is no reason to ex-

pect the corporatist ideal of constituting very large groups (all labour, all

employers, all doctors, all shopkeepers) and having them bargain with the

state and with each other, greatly to alter this outcome. Thus, in time, the

redistributive pattern becomes a crazy quilt of loopholes and asymmetrical

favours along industrial, occupational or regional dimensions or for no very

apparent rhvme and reason, rather than along the classic rich-to-poor or

rich-to-middle dimension. Above all, the evolution of the pattern increas-

ingly escapes the state's overall control.

In the section "Rising Prices" the group structure of society promoted

by addictive redistribution is assumed to impart an ability to each group to

resist or recover anv loss of its distributive share. One symptom of the re-

suiting impasse is endemic inflation. A related one is the complaint of the

state about society becoming ungovernable, lacking any "give" and re-

jecting anv sacrifice that adjustment to hard times or just random shocks

would require.

The social and political environment resulting in large part from the

state's own actions eventually calls forth a widening divergence between

gross and net redistribution ("Churning"). Instead of robbing Peter to pay

Paul, both Peter and Paul come to be paid and robbed on a growing vari-

12
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ety of counts (much gross redistribution for a small and uncertain net bal-

ance); this causes turbulence and is destined to generate disappointment
and frustration.

The state has, at this stage, completed its metamorphosis from mid-

nineteenth-century reformist seducer to late _'entieth-centurv redistribu-

tive drudge, walking the treadmill, a prisoner of the unintended cumulative

effects of its own seeking after consent ("Towards a Theory of the State").

If its ends are such that they can be attained by devoting its subjects' re-

sources to its own purposes, its rational course is to maximize its discretion-

ary power over these resources. In the ungrateful role of drudge, however,

it uses all its power to stav in power, and has no discretionary power left

over. It is rational for it to do this just as it is rational for the labourer to

work for subsistence wages, or for the perfectly competitive firm to oper-

ate at breakeven. A higher kind of rationality, however, would lead it to

seek to emancipate itself from the constraints of consent and electoral

competition, somewhat like Marx's proletariat escaping from exploitation

by revolution, or Schumpeter's entrepreneurs escaping from competition

by innovation. My thesis is not that democratic states "must" all end up

doing this, but rather that a built-in totalitarian bias should be taken as a

symptom of their rationality.

Autonomy of action in the passage from democracy to totalitarianism need

not be regained in a single unbroken move, planned in advance. It is, at

least initially, more like sleep-walking than conscious progress towards a

clearly perceived goal. Chapter 5, "State Capitalism," deals with the cu-

mulative policies likely to carry the state step by step along the road to

"self-fulfilment." Their effect is so to change the social system as to maxi-

mize the potential for discretionary power, and to enable the state fully to

realize this potential.

The agenda for increasing discretionary power ("What Is to Be Done?")

must first address the problem of decreasing civil society's autonomy and

capacity for withholding consent. The policies the democratic state man-

aging a "mixed economy" tends to drift into will unwittingly erode a large

part of the basis of this autonomy, the independence of people's liveli-

13



The State

hoods. What the Communist Manifesto calls "the winning of the battle of

democracy" in order "to wrest, by degrees, all capital from the bourgeoisie,

to centralize all instruments of production in the hands of the state" is the

completion of this process. The socialist state thus puts an end to the his-

torical and logical freak of economic power being diffused throughout civil

socie_ while political power is centralized. In centralizing and unifying

the two powers, however, it creates a social system which is inconsistent

with, and cannot properly function under, the classical democratic rules

of awarding tenure of state power. Social democracy must evolve into

people's democracy or the next best thing, the state now being powerful

enough to enforce this development and ward off systemic breakdown.

"Systemic constants" versus the variables of the human element are con-

sidered in the context of private and state capitalism ("The State as Class")

to assess the place of the managing bureaucracv. As the thesis that separa-

tion of ownership and control really means loss of control by the owner is

untenable, it must be accepted that the bureaucracy has precarious tenure

and its discretionary power is limited. The nice or nasty disposition of the

bureaucrats manning the state, their "socio-economic origin" and whose

father went to which school, are variables, the configurations of power

and dependence characterizing private and state capitalism respectively

are constants; in such phrases as "socialism with a human face," the weight
of the constants of socialism relative to the variables of the human face is

best seen as a matter of personal hopes and fears.

In state capitalism more inexorably than in looser social systems, one

thing leads to another and, as one inconsistency is eliminated, others

emerge, calling in turn for their elimination. The final and futuristic sec-

tion of this book ("On the Plantation") deals with the logic of a state which

owns all capital, needing to own its workers, too. Markets for jobs and

goods, consumer sovereignty, money, employee-citizens voting with their

feet are alien elements defeating some of the purposes of state capitalism.

To the extent that they are dealt with, the social system comes to incorpo-

rate some features of the paternalistic Old South.

People have to become chattel slaves in relevant respects. They do not

own but owe their labour. There is "no unemployment." Public goods
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are relatively plentiful, and "merit goods" like wholesome food or Bach

records, cheap, while wages are little more than pocket money by the stan-

dards of the outside world. People have their ration of housing and pub-

lic transport, health care, education, culture and security in kind, rather

than receiving vouchers (let alone money) and the corresponding onus of

choosing. Their tastes and temperaments adjust accordingly (though not

all will become addicts; some may turn allergic). The state will have maxi-

mized its discretionary power, before eventually discovering that it is fac-

ing some new predicament.

An agenda for a rational state gives rise, by implication, to an inverted

agenda for rational subjects, at least in the sense of telling them what must

be done to help or to hinder it. If the,,,'can purge anv inconsistent prefer-

ences the), may have for more liberty and more security, more state and

less state at the same time-- probably a more difficult undertaking than it

sounds--they will know how far they want to assist or resist carrying out

the state's agenda. On such knowledge must depend their own stand.
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States generally start with somebody's defeat.

"The origin of the state is conquest" and "the origin of the state is the

social contract" are not two rival explanations. One deals with the origin

of the state in real time, the other with logical deduction. Both can be

simultaneously, valid. Historical investigation may establish that, to the ex-

tent that we can learn about such things, most states trace their pedigree

to the defeat of one people by another; more rarely to the ascendancy of a

victorious chief and his war gang over his own people: and nearly, always

to migrahon. At the same time, widely acceptable axioms will also help

"establish" (in a different sense of the word) that rational people, in pursuit

of their good, find it advantageous to subject themselves to a monarch, a

state. Since these two types of explanation of the state deal in unrelated

categories, it is no use trying to relate them or accord priority to one over
the other. Nor is it sensible to infer that because states have come into

being and flourished, it must have been rational for people who pursued

their good to subject themselves to them-- otherwise they would have put

up more of a fight before doing so.
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Consider in this light a well-regarded attempt at reconciling the (his-

torically) violent origin of the state with the rational volition of the subject

which underlies the analytical t_e of ontologies such as the social con-

tract) In this essay, any person living in the state of nature forms an esti-

mate of all future incomes he is likely to get in the state of nature and

another estimate for all future incomes he would receive in civil society

endowed with a state. The second estimate is taken to be larger than the

first. The two estimates are discounted to present value. It takes time to get

everybody else round to concluding the social contract that provides the

passage from the state of nature to cwil society. The high incomes result-

ing from the creation of the state are, therefore, some way offin the future

and the present value of their excess over state-of-nature incomes is small.

It may leave insufficient incentive for undertaking the task of getting every-

body round to agree to the social contract. On the other hand, a state can

be quickly created bv violent means. The higher incomes engendered by

the existence of the state thus begin to accrue quickly. They do not shrink

so much when translated to present value. The comparison of the present

value of incomes under a state formed slowly b) peaceful negotiation of a

social contract, with that of incomes under a state entering society by the

short-cut of violence, must favour violence. If so, the income-maximizing

rational person can presumably be expected either to welcome the vio-

lence done to him by whoever is bringing in the state, or himself resort to

violence to organize it. The reader may either take it (though this cannot

have been the author's intention) that this is the reason why most states

were not created by peaceful negotiation but bv violence or that, whatever

was the historical cause in any particular case, this theory of rational mo-
tivation is at least not inconsistent with it.

Like the contractarian theories before it, this sort of theory invites the

careless conclusion that because states have come into being by violence,

and flourished, and because it can make sense for people serenely to sub-

1.Robert L Carneiro, "ATheory of the Origin of the State," in l- D. Jennmgs and
E A. Hoebel (eds), Readingsin Anthropology,3rdedn, 197o.
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mit to violence leading to the creation of the state which they desire but

cannot manage to achieve, people did welcome state-creating violence

after the event. The underlying assumption is that the state, regardless of

its peaceful or violent origin, helps people in the pursuit of their good.

Astonishingly, this assumption ishardly ever cast in a more general form,

for instance by allowing for algebraic sign. If it were, it should read "the

state helps/hinders," with the actual balance of the expression depending

on the empirical content of the terms "help" and "hindrance." More in-

formatively, the assumption could be cast in a form like "the state helps/

hinders some people, hinders/helps others and leaves the rest unaffected."

The affected are helped and hindered in different ways and to different

extents. Unless bv a fluke the hindered set is empty (i.e. everybody is either

helped or left alone), the algebraic sum is a matter of comparisons between

the helped and the hindered. Running up against interpersonal compari-

sons so earl), is a sign that our reflections are at least headed in the right

direction, towards the central questions of political theory.

If ever there were people in the state of nature, and as a matter of re-

peated historical fact it took violence to impose a state upon them, it seems

pertinent to ask, Why does standard political theory regard it as a basic ver-

ity that they preferred the state? The question really breaks down into two,

one "ex ante" and the other "ex post": (i) Do people in the state of nature

prefer it to the state? and (ii) Do people, once in the state, prefer the state

of nature to it? These questions very sensibly allow for people's preferences

to be related, in some way, to the political environment in which they ac-

tually happen to live? However, once they are framed in this way, they are

2 A more succinct statement of the same point Isfound in Michael qZavlor'sexcel-
lent Anarchy and Cooperation, 1976,p. x3o:'qf preferences change as a result of the
state itself,then it is not even clear what is meant by the desirabihtv of the state." See
also Brian Barr),The Liberal Theoryoflustzce,1973,pp 123-4, forthe related argument
that since socialization adapts people to their environment, a heterogenous or plural-
lstic society isunhkel) to turn homogenous and vice versa,although "only one genera-
tlon has to suffer to create orthodox'3,(as the absence of Albigenslens in France and
Jewsm Spain illustrates)"

However,Barry'suse ofthe soclahzation argument seemsto me somewhat lopsided.
Must we exclude the possibilitythat the environment can generate not only positive,
but also negative preferences for itself? Enough examples from second-generation
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seen to have a peculiar character. When social scientists say that they know

that Smith prefers tea to coffee because he just said so, or because he has

revealed his preference by taking tea when he could have taken coffee,

they deal in objects which are presumed to be both familiar and accessible

to Smith. When Smith is talking about his preferences for things he can at

best know from hearsay, difficulties begin to arise. The}, are compounded

when he could not possibly translate his avowed preference into a practi-

cal act of choice, because some alternatives are simply not feasible. People

who live in states have as a rule never experienced the state of nature and

vice versa, and have no practical possibility of moving from the one to the

other. It is often a historical anachronism and an anthropological absurdity

to suppose such movement. On what grounds, then, do people form hy-

potheses about the relative merits of state and state of nature?

sociahst countries and even from third-generation Soviet Russia, attest to a virulent
allergy to totalitarian waysand a yearning for diversityon the part of some unknown
but perhaps not negligible part of the population. In the pluralistic West, there is a
parallel yearning for more cohesion of purpose, for moral attitudes, an aller_' to ad-
mass, to what Daniel Bell calls the "porno-pop culture" and the "psychedelic bazaar."

This is perhaps saying no more than that all societies tend to secrete corrosiveele-
ments (though in only some societies do the rulers suppress them). Yetit is not trivial
to generalize the "endogenous preference" argument by admitting that social states
may generate both likesand dlshkes Otherwise, the endogenous generation of prefer-
ences would ceaselessl)_cement any status quo and historical change would become
even more mysterious,incomprehensible and random than it is anwav

g. In the luxuriant literature that has sprouted around John Rawls'sTheoryofJustice,
197z,no objection appears to have been raised against the "original position" on this
ground. The participants in the original position are devoid of all knowledge of their
particular persons. They do not know whether the)' are representative white ,_'aglo-
Saxon men or representative Red Indian women, tenured phdosophers or welfare re-
cipients. Thev do not evenknow the age the)"live in (though this seemshard to recon-
cile with their knowledge of"political affairsand the principles of economics"). They
are induced to seek a "cooperative solution" to their existence (in game-theoryterms),
which can be summarily interpreted as agreement on a social contract for a just state.

Failing agreement, in leaving the original posit_onthey would exit into the state of
nature They seekto avoid this outcome, because they know enough about themselves
and the state to prefer it to the state of nature. The)' know their "life-plans" whoseful-
filment depends on command over tangible and intangible "primary goods.'"They also
know that the state, through the "advantages of socml cooperation," entails a greater
avadabdityof primary goodsthan the state of nature. In techmcal language, the parhci-
pants thus know that they are playinga "positive-sumgame" in bargaining for a social
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It appears that among certain South American Indians (though con-

ceivablv elsewhere, too) an increase in the size of the demographic unit is

recognized as favouring the likelihood of the creation of a state, possibly

because of the changed scale and kind of wars that this entails. A war chief

supported bv his quasi-professional warrior followers can coerce the rest of

the people into durable obedience. In a book by Pierre Clastres which

should prominently figure in any bibliography of the social contract, 4 it is

reported that the Tupi-Guarani people used to abort this process by swarms

of them seceding, going off to distant and fearsome lands on prophet-led

flights from the greater dread of subjection, of the state which the}' identi_'

with evil. The American Indian people studied by Clastres typically live in

the state of nature, a condition which has little to do with the level of tech-

nical civilization and everything to do with political power. Their chiefs

can exhort but not command, and nmst rely on orator}', prestige and lib-

eral hospitality to get their way. Their prestige depends in part on seldom

risking interference in a matter where their exhortation is liable to go un-

heeded. There is no apparatus among them for enforcing obedience and

the Indians would not dream of voluntarily contracting to obey, though

they may choose to agree with the chief on a case-by-case basis.

contract twhich is just m the sense, and only in the sense, that everybodyIs willing to
shck to its terms). This means that if the cooperative solution is reached, more primary
goods can be &stributed than if it isnot.

The comparison of two bundles of primary goods, however,reqmres indexing, and
the weightsadopted for the index(for instance, the relativevaluation of time offagainst
real income I,cannot help but reflect a logically prior preference for a type of society.
In other words,people in the orlg,nal position cannot say that the bundle of primary
goods availablem the state ofnature (containing, for instance, much leisure) issmaller
than that available under the state (containing, for instance, many tangible consump-
hon goodsl nnless they alreadyknot' that the} prefer to live in cM1society. Compari-
son of the state-of-naturebundle and the state bundle presupposes the verypreference
which it isemployed and required to explain.

The state-of-nature bundle of primary goods contains more of the things which
people hvmg m the state of nature are used to and have learnt to appreciate. It is, for
them, the biggerbundle. The converse is true ofthe bundle availableunder conditions
of socml cooperatmn. It is the biggerbundle for people who have learnt to like what it
contains and not to mmd its constraints But can people in the original posltmn really
tell which bundle isbigger?

4. Pierre Clastres, La soclOtOcontre l'dtat, 1974;English translation, SocieO'against
the State, 1977
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Theirs are, according to Clastres, true affluent societies, easily capable

of producing surpluses but choosing not to do so, a two-hour working day

being sufficient amply to provide for what they consider adequate subsis-

tence. Though there is little or no production for exchange, there is private

property; there could be no private hospitality, no invitations to feasts with-

out it. There is no obvious obstacle to the division of labour and hence

to capitalism, but the goods that the division of labour may provide are

not prized. Work is held in contempt. Hunting, fighting, story-telling and

par|y-going are preferred to the sort of goods labour could produce. The

question is staring us in the face, Is it because of their preferences that the

Indians abhor the command-obedience relation inherent in the state, and

choose to stay in the state of nature? Or is it living in the state of nature

which predisposes them to like, above all else, the tangibles and intangibles

that typically go with it?

Marx would no doubt frown at the role tastes and preferences are al-

lowed to play in this way of posing the question, and would presumably

decide that subsistence agriculture, gathering and hunting were phenom-

ena of existence, of the "base," while the institutions of the state were

those of consciousness, of the "superstructure." It was thus the former

which must have determined the latter. Clastres, for one, asserts the con-

trary? Analytically (as distinct from historically), both views are true in

the same sense as "the chicken caused the egg" and "the egg caused the

chicken" are both true. My contention here is that preferences for politi-

cal arrangements of society are to a large extent produced by these very

arrangements, so that political institutions are either addictive like some

drugs, or allergy-inducing like some others, or both, for they may be one

thing for some people and the other for others. If so, theories that people

in general (Hobbes, Locke, Rousseau), or the ruling class (Marx, Engels),

mount the political arrangements that suit them, need be approached

with much mistrust. Conversely, the view (Max Weber's) that historical

outcomes are largely umntended, deserves a pr_iug_ favorable as the more

promising approximation to many of the relations linking state and
subiect.

5-Ibid., ch, n.
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Title and Contract

The state is a capitalist state if it does not demand

ownership to be justified, and does not interfere for his
own good with a person's contracts.

The origin of capitalist ownership is that "finders are keepers."

This is the acknowledgement that permits the passage from possession

to ownership, to good title to property, independently of its particularities,

of who the title-holder may be and also of the use he may or may not make

of the property. The state which recognized title to property on this ground

(though it may do so on other grounds as well) fulfils one of the necessary

conditions of being a "capitalist state" in the sense I am using here (a sense

which will become very clear as I proceed). The title is not invalidated by

scarcit), is contingent neither upon merit nor status, and entails no obliga-

tion. The reference to scarcity may need some elucidation. What I mean

is that if a man can own an acre, he can own a million acres. If his title is

good, it is good regardless of whether, in Locke's famous words, "enough

and as good" is left for others. Ownership is not invalidated by the scarcity

of the things owned nor by the non-owners' desire for it, so that in a capi-

talist state access to scarce goods is regulated by price and substitution and

not by sovereign authority, however constituted.

Those brought up on the notions of primitive accumulation, division of

labour and appropriation of surplus value as the source of continuing ac-

cumulation, might balk at this manner of approaching the origin of capital

and the essence of the capitalist state. No doubt very little capital has ever

been "found" and a lot has been accumulated. Moreover, to both Marxists

and perhaps most non-Marxists it might look like putting the cart before

the horse to proceed from the "relations of production" (which, as Plame-

natz has demonstrated, mean relations of ownership "if they are to have

any identity at all') c'to the "means of production," the things owned. Yet

it is not, or at least not generally, a change in the means of production

6 lohn Plamenatz, Man and Society,1963,vol. II, pp. 28o-1. See also his German
Mamsm and Russian Communism, 1954,ch. 2

22



Title and Contract

or in the techniques applied to them, that transforms them into capitalist

property. Land held by any major French or German noble family down

to the Thirty Years' War was owned by it in the most tenuous sense only. It

was a means of production but assuredly not capitalist property in the man-

her of English or Italian land. Land owned by the English nobility and gen-

try from the sixteenth century on, can rightly be regarded as capital and

has in fact served as the main springboard of English capitalism. Shipping

and other mercantile accumulation of capital got offto a flying start in late

Tudor and Stuart times due, in great part, to the stakes put up by land-

owners. Non-capitalist (I am advisedly avoiding the term "feudal") tenure

of land usually originated in service and continued on the strength of a

(more or less welt founded and realistic) expectation of future service. This

was true of the landlord who was supposed to owe service, directly or in-

directly, to the sovereign, and of his serfs who owed service to him.- It is

characteristic of English social evolution that land tenure became so rap-

idly unconditional, and that such (light, and unwritten) conditions as

remained, concerned local justice and charity where the landlord sup-

planted rather than served the state.

The peasant in the North and Central Russian "repartitional" village

held land because of who he was and because he had so many adults in

his family. His title, such as it was, could be argued to have depended on

status, need for and capacity to use, the land. Every so many years, when

the cumulative change in the needs of his and other families in the village

7 Cf. C B. Macpherson, The PolitzcaITheon" of PossessiveIndividuahsm, 1962,
P. 49, for the view that without unconditional ownership, there can be no market for
land. The same argument must hold for any'other "means of production," including
labour (ForMacpherson, no lessthan for Marx, the rot set in when the individual was
acknowledgedto own his labour and came to sell it rather than itsproducts ) In Russia,
service tenure of land meant that serfs("souls") could not, prior to x747,be soldoffthe
land because they were needed to mamtam the landlord's capacity to serve the state.
The transferabilityof "souls" (hitherto regarded as managed by the landlord on behalf
of the ulhmate owner, the state) wasa symptom of social progress,a sign that prwate
property was taking root m Russia.The reader must bear in mind that the Russianno-
bility had no title to its lands prior to 1785and that itsservice tenure wasqmte precan-
ous. In viewof the recent nature of private property as a social institution, the progress
of capitahsm in Russia in the short run-up to 1917wasmost remarkable
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demanded it, the caucus of influential peasants who ran the obshchinnoe

might take away his strips of land and deal him out other, inferior strips.

Nobody, however, could sell out or buy into the village; if they could have

done, the land would have become capital. The land the American farmer

"found" on the frontier, or "'proved up" under the 186z Homestead Act,

or got from somebody else who did, was capital. The premises, tools and

stock of materials of a master of a craft guild, were not capital. The physi-

call)' very similar premises, tools and materials of his successor, the small

entrepreneur-artisan under Gewerbefreiheit were the very essence of capi-

tad Unlike his guild predecessor, he could be anybody and could run his

shop the way he saw fit. It is not the scale of the undertakings nor the fact

of employing the labour of others which makes the first pre-capitalist and

the second capitalist. Both generated "surplus value" and enabled their

owner to appropriate it. However (except perhaps in Italy north of the Pa-

pal States), the guild master's title to his business was contingent not only

upon constraints on output, price and quality, but also upon who he was
and how he lived.

Ownership which does not have to be born into, lived up to, served and

atoned for, but just is, is of course no less an ideological phenomenon for

that. Its recognition is a distinctive mark of the ideolo_ defining the capi-

talist state, just as ownership which is contingent upon its conformity to

some principle of social utility, justice, equality or efficiency and which is

forfeit or at least forcibly adjusted if it does not so conform, satisfies an ideol-

ogy which is variously called democratic, liberal, socialist or combinations
of these words.

Unsurprisingly, the relation connecting the finders-are-keepers prin-

ciple of ownership to the capitalist state runs both ways. Like other implicit

functions which mostly make up the base of the social sciences, it does not

8 Gewerbefreiheit,the freedom to engage m a parhcular craft or commerce, was
introduced in Austna-Hungar) m 1859and m the various German states in the earl)'
186os.Prior to it, a cobbler needed a state hcence to cobble and even a mercer needed
one to sell thread. The bcence wasgranted, or not, at the state'sdiscretion, ostensibly
on grounds of proficlenc) and good standing, in fact as a means to regulate competi-
tion..At all events, because of the hcence, the goodwillof the business could not be
easilynegotiated.
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feature an independent and a dependent variable, an unmistakeable cause

and an effect. The relation really asserts that it takes the capitalist state

to accept and uphold such a quintessentially positivist, non-normative

principle of ownership, and that it takes such a severe, contingent-upon-

nothing kind of ownership to make the state a capitalist state.

There is a second necessary condition of capitalism, which is inevitably

bound up with the first without being part of the same thing. It is the free-

dom of contract. When, as in most of medieval Europe, the tenure of prop-

erty involved onerous obligations and was open to persons of a defined

status or other defined characteristics, alienation by free contract could not

have been countenanced by the sovereign. Even the marriage contract was

subject to state approval and for really prominent families remained so into

the eighteenth century. Property came gradually to be governed by con-

tract rather than status, partly because servitudes in kind were commuted

into money and partly because, from being the obligations of the owner,

they became those of the property--of the marquisat rather than of the

marquis--so that the state interest was not harmed by letting it pass into

the hands of any upstart tax farmer or venal magistrate. Much the same

mutation led from a man's debts, which he had to discharge or go to prison,

to the no-recourse mortgage on property and to the liabilities of an under-

taking which permitted its changing hands, even before formal limited lia-

bility became widespread.

Freedom of contract, as a necessary condition for the state to be a capi-

talist one, can be construed as the freedom of the finder not just to keep

what he found, but to transfer all his rights in it to another on whatever

terms he chooses, and by extension the freedom of the latter to transfer it

to yet another. The capitalist state must let freedom of contract prevail over

both ideas of status and propriety, and ideas of just contracts (fair wage,

just price).

If all the world's goods were divided up into random bundles belonging

to nobody, and if everybody were blindfolded and could pick one bundle,

and when the blindfolds were taken offall could see their own and anyone

else's bundle, we would have a properly translucent setting for the inter-

action of free contracts, status and just contracts. If some of the bundles
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contained beaver hats, and some people liked beaver hats more than other

things while for other people it was the other way round, after some scur-

rying about they could all end up holding what they liked best, subiect of

course to the constraints of feasibility fixed by the initial bundles. If (as

used to be the case before the late seventeenth-century flooding of the Eu-

ropean market with Canadian pelts), people below a certain status were

then forbidden to wear beaver hats, their price in terms of other things

would decline and even so a number of swaps of hats for other things would

be prevented from taking place, for some people of the requisite high sta-

tus but not so keen on beaver, would half-heartedly hang on to the hats they

found in their bundles. If, in addition, there was an authority entitled to

outlaw unjust contracts and it felt that the just price of beaver was what it

has always been, the number of mutually agreeable exchanges would be

further restricted, only people of the requisite status and very keen on

beaver being prepared to pay the just price. A number of hats would go

begging, their holders being unable either to wear or to swap them.

Analogous, though less outlandish, problems arise when we imagine

bundles made up of all sorts of talents, skills, knowledge and muscle-power,

and various job opportunities, outlets for this talent, needs for that skill or

muscle. As we can expect from a random distribution, there would be a

hopeless mismatch within each bundle between talents and opportunities,

skills and the occasions for using them. Status rules and the banning of un-

just bargains, e.g. the setting of minimum wages or of a "rate for the job,"

would prevent at least a part of the possible matching between bundles

from taking place. In this context, the capitalist state is naturally one that

will not enforce status-related and justice-related rules and constraints on

the freedom of contract? passively allowing the ideas which gave rise to

them to be eroded by the tide (when such a tide is running) of the capi-

9- One must not confuse iniustice and cheating. An unjust man will, if he can, hire
you for wagesyou cannot be expected to work for (What this may precisely mean isa
large question ,_ I am not concerned with snbstantive questions of justice, happily I
can passit by.1Acheat will not payyou the wageshe saidhe would. The capitaliststate
must, of course, go after the cheat.
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talist ideology and the exigencies of capitalist business practice. The state

which will actually outlaw and suppress such rules, however, may learn

to like outlawing and suppressing in a general way, and may not remain a

capitalist state for very long.

Pareto has laid down the precise sense in which the voluntary reshuf-

fling by their owners of the contents of random bundles, results in the

"best" distribution of the world's goods. If two consenting adults close a

contract, and there is no independent evidence of duress (i.e. evidence

other than the contract looking unfavourable to one party,), we accept a

prima facie case that they like the terms of this contract better than not

entering into a contract with each other. (The precise condition, in fact, is

that one of them prefers and the other either prefers, or is indifferent to,

contracting.) There is also an (albeit weaker) case for holding that there is

no other contract which these two people, given their respective situations,

could have concluded instead such that it would be preferred by one of

them to the contract they did conclude, while leaving the other party at

worst indifferent. If, then, it cannot be shown that their contract violates

the rights of a third party (it may violate his interests), no one- neither the

third party, nor anyone purporting to defend his interests--has the right

to hinder them in executing their contract as agreed. Overriding the con-

tract, or forcibly amending its terms ex post, let alone insisting that, as

amended, it is still binding on the parties, are the ways of"hindering" typi-

cally reserved for the state (cf. pp. 112-3).

The condition "it cannot be shown that their contract violates the rights

of a third party" is, however, obviously neither straightforward nor easy,

though it is putting the onus of proof where it belongs. Sometimes the

onus is allowed to shift the other way, the contracting parties having to

prove that they are not violating third-party rights. This is not an unfair

characterization, for instance, of the practice of some American regula-

tory agencies. Norms for iudging the rights of someone in relation to a

contract to which he is not a party cannot be laid down independently

of culture and ideology and may, even so, remain contentious. For in-

stance, to stay safely in a realm of capitalist culture and ideology, does it
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violate the rights of the lowest bidder if he is not awarded the contract,

assuming that the tender specified no explicit rule about accepting the

lowest bid? Must the best qualified candidate for a job get it? Can land

use be changed if it spoils the view for the neighbours? Different capitalist

answers appear to be possible. Different capitalist jurisprudence might in-

terpret the "third party" condition in a more or less austere manner, and

careful thought may be needed before one can say that a particular state is

not respecting the freedom of contract and is, on this ground, an adversary

of capitalism.

What, on the other hand, is an unambiguous denial of the freedom of

contract is the interdiction or forcible amendment of a contract (in order,

for example, to tilt its terms in favour of one of the parties) on grounds not

involving the rights of third parties. Admission of such grounds appears to

presuppose that a person, in entering into a contract, is capable of violating

his own rights and it is incumbent upon the state, whose proper function

is the defence of recognized rights, to prevent him from doing so. This is

the kev to a whole boxful of cases where it can be claimed that a person

needs to be protected against himself. One oft-cited case (which involves

other problems, too) is the puzzle about a man's freedom (in the sense of

right) to sell himself into slavery.I° A fundamentally different case for de-

nying the freedom of contract arises out of the claim that, in agreeing to a

certain set of terms, a person would be mistaking his own preference or in-

lo. The answer consistent with the capitahst ideolo_ whose contours I am trying
to sketch, m_ghtrun like this: "Yes,a man should be left free to sell himselfmto slaver3,;
there is no more competent judge than he of his reason for doing so." The state has
nonetheless the duty to withhold legal protection from the inshtution of slaver>;con-
tributmg to its removal as an option available under contractual freedom. Contracts
under whtch slave-traderssell captured Africans to slave-ownersobviouslyviolate the
Africans' rights Ifplantation-bred third-generation slaves,for reasonswhich wdl always
remain debatable but which are thelr reasons, do not seek freedom, we have to think
again. Note that the Bnhsh government first prohibited the slave tradewithout prohib-
iting slavery.The state must smaplyensure that if he wants to walk off the plantation,
he should not be pre_ented from doing so, i.e, it should not help enforce a contract
under which the planter ownsthe slave.This Lspatently not an abolitionist position. It
is doubtful whether it would have been an acceptable compronuse to Calhoun and
Daniel Webster.
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terest. The ground for stopping him is no longer one of his right, and a

fortiori not one of a conflict between two of his rights, but of his utility as

seen from the outside by the sympathetic observer. On this ground, pro-

hibition stops a man from buying whisky because his real (or "rational,"

"true," "long-term" or "unconfused" as it is sometimes called to distin-

guish it from plain) preference is for sobriety. The weakness-of-will argu-

ment may have to be invoked to justify the distinction between plain re-

vealed preference for whisky and unconfused long-term preference for a

sober life. However, much the same distinction must be agreed to support

other applications of the principle of paternalism: the payment of wages in

kind, the provision by the state of welfare services (e.g. health) in kind,

compulsory insurance, education, etc., each of these in contra-distinction

to giving the recipient cash in lieu, to be spent as he saw fit.

Another's conception of a person's good or utility, another's diagnosis of

his real preference or long-term interest, is adequate ground for interfering

with his freedom to enter into contracts a consenting adult partner is pre-

pared to agree to if, and onlv if, it is accepted that it is a proper function of

the state to use its monopoly power of coercion to enforce A's conception

of B's good. Now A may be anybody, or the sympathetic observer, or the

majority of voters, or the foremost socio-psycho-economic research insti-

tute, or the state itself. Different kinds of states could be distinguished ac-

cording to which of these potential sources they would profess to follow.

The test of the capitalist state is that it follows neither source, for it gives

priority to the freedom of contract, including under it the extremely im-

portant freedom not to contract at all. Anticipating chapter 2, I might

say broadly that other states profess to follow one or more of the possible

sources. The choice of "sources," whose conception of the good is to be

listened to, is inevitably determined by the state's own conception of the

good; it will choose to be guided by congenial spirits, kindred intellects.

Selection of the adviser, no less than selection of what advice to accept,

is tantamount to doing what one wanted to do all along. In choosing to

promote B's good, the state is in effect pursuing its own ends. This, to be

sure, is a quasi-tautology; it calls for more attention to the nature of the
state's ends.
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The Contours of the Minimal State

Indifference to the satisfactions of governing gives rise

to self-imposed limits on the scope of the state.

It is strange but not patently irrational for the state to minimize itself.

A theor 3, or at least an approximative definition, of the capitalist state,

which requires it to respect the freedom of two parties to enter into con-

tracts that do not violate the rights of a third, looks incomplete, as is--by

customary standards--the state in question. For what are the third-party

rights which the state ought to protect and what are mere pretensions which

it ought to ignore? There is a virtually limitless list of potential claims

which third parties could make against the terms of a given contract. Laws

must be made and administered both to define the category of claims that

shall be treated as justified and to reduce the area of doubt (and hence

of arbitrariness) between those that shall and those that shall not be so

treated. Once there is a state, it is incumbent upon it to deal with these
tasks.

There is some presumption that in the state of nature a spontaneous co-

operative arrangement would arise and fulfil this flmction, for the same

general reasons which let us suppose that other functions habitually re-

garded as proper to the state would also be looked after, though there is nei-

ther a certitude that they would be nor a definition of the particular shape

the}' would take. Once a state is formed, however, at least some of these

non-coercive arrangements are liable to become unworkable and may, in-

deed, be impossible to bring about in the first place. In the state of nature,

am'one disliking the way a voluntary arrangement is working, has only two

choices: to accept the way it works, or to bargain for its amendment, a

breakdown in bargaining carrying the danger of the whole arrangement

breaking down and its benefits being lost. j_ The risk of such an outcome

11.This assumes that the arrangement requires unammlty. If it does not, and the
arrangement continues to produce its benefits after the withdrawal of the person who
faded to get his wa_m bargaining, the well-knownfree-riderproblem arises and might
destabdlze the arrangement. If the non-cooperator benefits as well as the cooperators,
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provides some incentive for everyone to keep things going by reciprocal
accommodation.

In the presence of a state, however, the dissident member of a voluntary

arrangement has an added reason to be intransigent (and the other mem-

bers an added reason to call his bluff), i.e. the faculty of recourse to the

state. If he cannot get his way, he can still appeal to the state to uphold

the justice of his case, and so can the other cooperators. Whoever wins, the

voluntary arrangement is transformed into a coerced one. Turned upside

down, this is the same logic as the one in Kant's argument about the sub-

ject's right to disagree with the sovereign. If there were such a right (which

Kant denies), there would have to be an arbiter to whom the disagreement

could be referred. The sovereign would then cease to be the sovereign,

and the arbiter would take his place. Conversely, if there is a sovereign he

will get disagreements referred to him, for there is less reason to yield in

private compromise if an instance of appeal exists. What the state must do,

to make its life and that of its less litigious subjects tolerable, is to lay down

as clearly as possible the laws predicting how it would rule if cases of a

given description were appealed to it (thus warding off many appeals), as

well as a general description of the cases in which it would not hear an

appeal at all. 1_

Admitting, then, that if the state exists at all, it will somehow or other

assume the task of sorting out disputes arising out of third-party claims,

what are the guidelines the capitalist state would adopt for doing so while

still remaining capitalist, an upholder of the freedom of contract? There is

no question of drawing up a design, a sort of code capitaliste for the laws

an incentive _screated for the latter to defect Aseach successivecooperator becomes
a free rider, ever fewer cooperators carry ever-more free riders and the incentive to
defect keeps increasing. Variousdevices, some practicable in somesituations and oth-
ers m others, can be conceived to hinder this outcome and give the arrangement some
stability.(Cf. pp. 237-39.)

12.The reader will have spotted that while one .typeof state would havean interest
in proceeding as above, other types of state might want to do the precise opposite, to
make their subjects appeal to them as frequently as possible, this may well coincide
with the interest and the perhaps-unconscious wishof the legal profession. Lawsbreed
lawyerswho, in turn, breed laws.
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of such a state, the less so as it is reasonable to believe that more than one

such code, containing significant variations on the same themes, could

each be consistent with the basic capitalist conditions relating to uncon-

ditional property and free contract. Perhaps the most economical way of

grasping the spirit common to all such possible codes, is to consider that if

there is a state (which is not the same as claiming that there could really

be one) which is prepared to agree to these basic conditions, it must be

one which finds its satisfactions elsewhere than in governing.

Such a statement may look obscure and require a little elaboration.

When we reflect about choice, we incline at least tacitly to suppose that

"behind" the choice there is a purpose, an end. It used even to be said, for

instance, that consumers seek satisfaction and producers seek profit, and

their choices can be thought of as rational (or not) in terms of a corre-

sponding maxnnization assumption. But what end or ends does the state

pursue, the maximization of what can qualify its conduct as rational7 Vari-

ous answers of varying degrees of sincerity and seriousness could be pro-

posed: the sum of the satisfactions of its citizens, the well-being of a par-

ticular class, the gross national product, the might and glory of the nation,

the state budget, taxes, order and symmetry, the security of its own tenure of

power, etc. (I address the question more seriously on pp. 267-70. ) The

likely maximands all seem on closer scrutiny to require that the state pos-

sess some specialized capacity, equipment to attain them. In addition,

greater rather than lesser capacity looks desirable for guiding the course of

events, dominating the environment, and actively working upon the max-

imand (increasing the pay-oK e.g. enlarging the dominion rather than

merely the power over a given dominion). Even if there are maxirnands

which do not require a vast capacity to act for their attainment--un-

worldly objectives like, say, the peaceful observation of rare butterflies-

would it not be pointless for the state pursuing them, voluntarily to bind

its hands and renounce in advance the use ofa fully-fledged apparatus for

exercising power, of the richest possible set of "policy tools"? Might they

not come in handy one day?

My definition of the capitalist state, however, reqnires it to opt for a sort

of unilateral disarmament, for a self-denying ordinance concerning the

property of its subjects and their freedom to negotiate contracts with each

32



The Contours of the Minimal State

other. A state whose objectives needed, for their realization, a strong ca-

pacity to govern, would not willingly adopt such a self-denying ordinance.

This is the sense in which we say that the ends of the capitalist state, what-

ever they are (we need not even seek to find their particular content) lie

outside government.

What, then, is the point for the state in being a state? If it finds its satis-

faction in what we could term "metagovernmental" maximands, rare but-

terflies or plain peace and quiet, why not resign and stop governing? The

only plausible answer that suggests itself is to keep them out, to stop them

from getting hold of the levers of the state and spoiling it, the butterflies,

the peace and all, The very special rationale of being a mimmal state is to

leave few levers for the zealots to get hold of and upset things with if, by

the perversity of fate or of the electorate, they manage to become the state.

Inheriting a strong, centralized state apparatus is part of the secret of the

successes both of the Jacobin terror and of Bonaparte. In what are, per-

haps, the climactic passages of L'ancien r_gime et la r_volution (Book III,

ch. VIII), Tocqueville blames the pre-revolutionary French state for having

set over everyone the government as "preceptor, guardian and, if need be,

oppressor," and for having created "prodigious facilities," a set of egalitar-

ian institutions lending themselves to despotic use, which the new absolut-

ism found, all ready and serviceable, among the debris of the old.

Marx, too, is perfectly clear about the value to the revolution of the

"enormous bureaucratic and military organization, with its ingenious state

machinery" put in place by the regime it had overthrown. "This appalling

parasitic body, which enmeshes the bodv of French society like a net and

chokes all its pores, sprang up in the days of the absolute monarchy ....

The seignorial privileges of the landowners and towns became transformed

into so man), attributes of the state power .... The first French Revolu-

tion.., was bound to develop what the absolute monarchy had begun: cen-

tralization, but at the same time the extent, the attributes and the agents of

governmental power. Napoleon perfected this state machinery." 1_Thus, it

is not the state that mistrusts itself and would rather not have levers or pow-

13.K. Marx, "The Eighteenth Brumaire of Louis Bonaparte," in K Marx and
E Engels, SelectedWorksin One Volume, 1968,p. 169.
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erful tools lest it should misuse them. It knows that it could not possibly be

tempted to misuse power. It is its rivals for state power who would, by the

nature of their anabition, misuse it. (The minimal state may even be aware

that if it was succeeded by a rwal with contestable ends in mind, the latter

would need but a little time to put in place the rudiments of an appara-

tus of non-minimal government. However, even gaining a little time, and

hence hope, would be better than handing it a ready-made system of put-

levs and levers.) Seeking, as it does, aims which positive government is in-

capable of promoting, and fearing its capacity for wrong-doing in profane

hands, the capitalist state is rational in adopting the contours of the mini-

mal state.

Recalling the regimes of Walpole, Metternich, Melbourne or Louis

Philippe (only more so), with a blend of indifference, benign neglect and

a liking for amenities and comforts, the capitalist state must have sufficient

hauteur not to want to be bothered by petty disputes among its subjects.

The more quietly they get on with their business, the better, and it may

occasionally, and a little reluctantly, use a hea D hand to make them do

so. Its distance from the mundane concerns of its subjects does not, on

the other hand, imply the sort of heroic hauteur which a Nietzsche or a

Treitschke wished to find in the state, which reaches out for some high

purpose, risking in avoidable war the life and property of the subiect; nor

the hauteur of utilitarian ethics, which sees the subject and his property as

legihmate means to a greater common good. In a seeming paradox, the

capitalist state is aristocratic because remote, yet with enough bourgeois

overtones to recall the governments of the July Monarchy of 183o-48 in

France. At any event, it is a state which is very unlikely to be a republic. As

a digression, it is worth remembering, though it may not prove much, that

Alexander Hamilton was a convinced royalist. His is a good example of

how little the essence of capitalism is understood bv the public. If people

were asked who was the most capitalist American statesman, some may be

tempted to say "Grant" and think of railroad land grants, "Garfield" and

think of the Gilded Age, perhaps "McKinley" and think of Mark Hanna

and tariffs, "Harding" and the Teapot Dome scandal and the Ohio Gang.

Such answers miss the point. These Presidents caused or condoned cor-
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ruption and scandal by favouring some interests over others, which means

using state power for their ends. If an)" American statesman was good for

capitalism, which is not evident, it was Alexander Hamilton.

Such a state, then, will make few and simple laws and not enforce many

of the laws it may have inherited. It wdl make it clear that it dislikes adju-

dicating claims against established situations resulting from people's freely

negotiated contracts, will do so gingerly if it must but only as a last resort.

It will be reluctant to promote the good of society, let alone to order the

more fortunate of its subjects to share their good fortune with the less for-

tunate, not because it lacks compassion, but because it does not consider

that having creditable and honourable feelings entitles the state to coerce

its subjects into indulging them. We must leave it at that, and not try to

find out (nor could we if we tried) whether it is "belief in laissez faire"

or some other, more subtle conviction about the proper role of the state

which is holding it back, or simply indifference to the satisfactions' that may

be found beyond the limits of the minimal state.

If States Did Not Exist, Should The), Be Invented?

People come to believe that because they have states, they need them.

Neither individual nor class interest can justify a state on prudential

grounds.
We have derived some of the characteristic features of a state which

would be "best" (alternatively, "least harmful") for capitalism, proceeding

from the ideal conditlons of capitalist ownership and exchange to how the

state fulfilling these conditions might behave, and what reason it could

possibly have for doing so. The image which is beginning to emerge is that

of an unusual creature, bearing a relatively remote likeness to an}' real state

that ever existed. The few real states I have alluded to in order to illustrate

a point were chosen more for their style, flavour, and lack of governing

zeal, than for being really close incarnations of the ideal being. The re-

verse procedure could, perhaps, be used to show that a less bizarre, more

likely sort of state would really be more harmful to capital and capitalism,
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