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Roscoe Pound (born on October 27, 1872, in Lincoln, Nebraska; died on
July1,1964, in Cambridge, Massachusetts), practically unknown among
the general American population today, was the most famous American
jurisprudential thinker of the first half of the twentieth century. He was
also the greatest twentieth-century dean of the Harvard Law School
(1916—36). Through his work in building faculty and programs and in
seeking international students, he made Harvard the first of the world-
class American law schools. His name now graces one of Harvard’s
buildings, an honor accorded to only a handful of legal greats. Pound
was the principal architect of a legal philosophical approach he called
“sociological jurisprudence,” which sought to make the law more re-
sponsive to changes in society, while still maintaining its authoritative
traditional and moral character. Pound is the spiritual father of the still
dominant school of American legal thought now known as “legal real-
ism,” but he might have regarded legal realism as a prodigal son.!
Legal realism, as practiced in the 1930s, maintained that a sensible
and “realistic” jurisprudence ought to result in altering law and legal in-
stitutions to meet the needs of the times, and ought not to pay excessive
deference to older concepts such as freedom of contract and restraints
on the interference of state and federal governments with private agree-

1. Avaluable recent biography of Pound is David Wigdor, Roscoe Pound, Philosopher
of Law (Westport, Conn.: Greenwood Press, 1974). Pound’s thought, and that of the
legal realists, is nicely analyzed in N. E. H. Hull, Roscoe Pound and Karl Llewellyn:
Searching for an American Jurisprudence (Chicago: University of Chicago Press, 1997).
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ments. If Pound’s work was an inspiration for legal realism, then Pound
is due some of the credit for laying the foundations of legal realism’s
greatest triumph, President Franklin D. Roosevelt's New Deal. During
the New Deal, lawyers trained in legal realism expanded the role of the
federal government through plastic interpretations of the U.S. Consti-
tution and the creation of a myriad of new administrative agencies. Still,
late in life Pound turned against legal realism and expressed uneasiness
with the increasingly centralized federal control of American life the
New Deal had spawned.

Though Pound always believed in the need for sensible legal reform,
there was a tension in Pound’s reformist jurisprudence, because along
with his fervor for modernizing the law, Pound had a healthy respect for
what he called the “taught legal tradition.” Roscoe Pound favored the
slow and orderly change of the law through the courts and other estab-
lished legal institutions, rather than the New Deal era’s radical shift of
legal power from the states to the federal government. The Ideal Ele-
ment in the Law, a series of lectures delivered at the University of Cal-
cutta in 1948, and first published ten years later, contains a concise, and
yeta mature and thorough statement of the basic tenets of Pound’s juris-
prudence. It is an extraordinary survey of the development of jurispru-
dence in Greece, Rome, Continental Europe, England, and America,
and a treasure trove of information about the law with value for both law-
yers and laymen. It reflects what were for Pound the most important
jurisprudential problems in his last years —what goals should law and
legal institutions have? How can the law be used to preserve liberty and
avoid tyranny? These questions, of great concern before, during, and af-
ter World War 1, the period of time when Pound developed the analysis
in these lectures, are no less important now.

Pound was the son of a prominent Nebraska judge, who wanted his
boy to follow in his footsteps and study the law. Pound did become a
lawyer, but his love of his native prairie environment also led him to be-
come a professionally trained and highly regarded botanist. He received
a B.A. (1888) and a Ph.D. (1897) in botany from the University of Ne-
braska. Pound was the brightest star in a small galaxy of talented bot-
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anists at Nebraska, and had as his mentor Professor Charles Bessey, an
early follower of Charles Darwin. For some time Pound appears to have
vacillated between the law and botany. He studied law for one year at
Harvard (1889—9o), when Harvard’s great innovator, Dean Christopher
Columbus Langdell, had introduced the case method and Socratic
teaching, and was pioneering the study of law as if it were an evolution-
ary science. Pound did well at Harvard, and would likely have been in-
vited to join the Harvard Law Review (the most prestigious honor, then
and now, that a Harvard law student can secure), but was forced to re-
turn home to Lincoln, Nebraska, because of the ill-health of his father.
Pound became a member of the Nebraska bar even as he continued his
study of botany. He taught law at the University of Nebraska from 18go
to 1903, but also served as the director of Nebraska’s state botanical sur-
vey. Along with a fellow botanist, Pound wrote a path-breaking book on
plant life in Nebraska, Phytogeography of Nebraska (1898),? treating
botany not as a sterile field concerned only with taxonomy and classifi-
cation, but rather encompassing an understanding of the organic and
evolutionary relationship among all plant life.

Pound’s training as a natural scientist, and as a Darwinist under the
influence of Bessey, predisposed him to see the law in terms of organic
growth and to understand that only those parts of the law should survive
that were useful. This was a perspective he never abandoned, as readers
of this book will understand. But readers will also not be surprised to
learn that while Pound understood the fact of organic change in botany
and law, he never wavered from a conviction that in both fields of study
there were constant principles which determined change, a constant
striving toward stability and equilibrium, and a constant existence of
underlying truths which could be revealed by careful observation, clas-
sification, and analysis.

Just as Pound had learned botany in the field, he learned several in-
stitutions of the law firsthand, as he helped to form the Nebraska Bar As-

2. Roscoe Pound and Frederick E. Clements, Phytogeography of Nebraska (Lincoln,
Neb.: privately published, 1900).
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sociation in 19oo; served, in the capacity of an appellate judge, as the
youngest member of the Nebraska Supreme Court Commission (a re-
form panel created to eliminate the backlog of cases in the Nebraska
Supreme Court) from 19o1 to 1903; and, from 1904 to 1907, served as a
commissioner on uniform state laws for Nebraska, in which position he
began his efforts to modernize American law. Pound was appointed
dean of the Nebraska College of Law in 1903, and instituted many of the
same reforms in legal education he had observed at Harvard, including
close study of cases and the Socratic method of teaching. Pound also
changed the course of study of the law from two to three years at Ne-
braska, and required every student who matriculated to be a high school
graduate. At about the time Pound became dean, all that was really nec-
essary to be admitted to practice law in Nebraska was that one be able to
read, but Pound was in the forefront of a movement to make the bar
more professional in character, the better to perform the job of improv-
ing the law Pound believed essential.

In August 1906, Dean Pound addressed the annual convention of the
American Bar Association in St. Paul, Minnesota. His talk was titled
“The Causes of Popular Dissatistaction with the Administration of Jus-
tice,” and was his first major exposition of what would become known
as sociological jurisprudence. Because his talk advocated what ap-
peared to be major changes in the law and legal practice, in order to take
advantage of modern science, it struck many of Pound’s listeners as rad-
ical, and some objected to its publication. Nevertheless, others who
heard the talk or read the text understood that Pound was one of the
most significant contemporary legal thinkers, and it immediately cata-
pulted Pound to national notice. One important result of the talk was an
offer from the dean of the Northwestern University School of Law, John
Henry Wigmore, to join Northwestern’s faculty. Wigmore, the author of
the most famous American legal treatise, Wigmore on Evidence,’ was,

3. John Henry Wigmore, A Treatise on the Anglo-American System of Evidence in Tri-
als at Common Law: Including the Statutes and Judicial Decisions of All Jurisdictions of
the United States, 4 vols. (Boston: Little, Brown, 1go4—s5).
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when he hired Pound, the leading American legal scholar, and Wig-
more had brought Northwestern to the forefront of national efforts to
improve law and legal institutions.* Pound taught at Northwestern from
1907 to 1909, then at the University of Chicago for a year, and then ac-
cepted an appointment at Harvard in 1g10.

To return to Harvard seems to have been Pound’s goal since his un-
timely exit before he could receive his law degree, and once back at Har-
vard, Pound continued his work in legal reform, most significantly in
criminal law and civil procedure. Pound believed that many legal prac-
tices of pleading and trial conduct could be improved, made simpler,
and made more sure and certain. During the latter part of Pound’s dean-
ship at Harvard, however, he sought to distance himself from the more
extreme of the legal realists, who were building on his sociological ju-
risprudence to argue for giving judges much more discretion to decide
cases, and to argue that it was time to abandon the notion that the law
contained within itself timeless moral and philosophical truths. The
most radical of their number, Jerome Frank, argued that established le-
gal rules, reason, and timeless truths played no role in formulating ju-
dicial decisions, which were actually, according to Frank, after-the-fact
rationalizations designed to disguise judges’ naked personal policy pref-
erences.’ Pound’s disagreement with the legal realists became increas-
ingly more strident, as he concluded that their efforts would undermine
the organic character of the law, and lead to arbitrary and dangerous ju-
dicial behavior.

Following his service as Harvard Law School’s dean, in 1936 Pound
became the first University Professor at Harvard, and thereby was per-
mitted to teach in any of the school’s academic units. By that time he
had practically become the voice of jurisprudence for the entire country.
His administrative duties ceased, but his efforts at scholarship remained

4. For Wigmore and his career at Northwestern, see generally William R. Roalfe,
John Henry Wigmore, Scholar and Reformer (Evanston: Northwestern University Press,

1977).
5. Jerome Frank, Law and the Modern Mind (New York: Brentano’s, 1930).
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strong, and many of his most significant books were published after his
retirement as dean.’

Pound delivered the lectures that comprise The Ideal Element in Law
at the ripe old age of seventy-six. They still reflect Pound’s early training
in botany, and his emphasis on the importance of classification, but
they also illustrate Pound’s early-developed attention to the organic na-
ture of the legal system, its constant principles, and its vitality. These lec-
tures are clearly those of a mature thinker at the height of his powers,
speaking to us from an earlier and, in some ways, a wiser era. The lec-
tures were delivered in 1948, six years before Brown v. Board of Educa-
tion (1954),” and they are blessedly free of the arrogance of the kind of
imperative legal theory that began with that case. In Brown, for the first
time, the United States Supreme Court, profoundly influenced by the
kind of legal realism practiced by Frank, wholly embraced social sci-
ence (in that case the nascent discipline of social psychology) as a guide
for refashioning constitutional law. Brown based its decision to end ra-
cial segregation in the nation’s public schools not on the basis of the
original understanding of constitutional provisions, nor on the basis of
established legal doctrines, but rather on the work of a group of social
psychologists who had argued that racial separation resulted in educa-
tional disadvantages for black children. In doing so, the Supreme Court
made no real pretension of exercising the traditional passive role of
judges, or of following the taught legal tradition, but boldly embarked
on a program of essentially legislative change that would eventually ex-
tend to ordering modifications of state criminal procedure, the aboli-
tion of the practice of allowing prayer and Bible readings in public
schools, and, finally, to prohibiting states from outlawing abortion.

While all of that was in the future when Pound wrote The Ideal Ele-
ment in Law, there were, at the time, plenty of advocates urging the ac-
tivist role for the courts which was eventually manifested by Brown and

6. See, e.g., Roscoe Pound, An Introduction to the Philosophy of Law (New Haven,
Conn.: Yale University Press, 1954); Roscoe Pound, The Formative Era of American Law
(Boston: Little, Brown, 1938); Roscoe Pound, Jurisprudence, 5 vols. (St. Paul, Minn.:
West Publishing Co., 1959).

7. Brown v. Board of Education, 347 U.S. 483 (1954).
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its progeny. These lectures are best understood, then, as part of Pound’s
broader efforts to defend the taught legal tradition, the common law
method of adjudication in particular, and the Anglo-American juris-
prudential tradition in general, as the best guarantor of liberty. Pound
saw those urging the courts to undertake a program of radical social
change, and in particular, the legal realists who disparaged the decisive
role of legal doctrines in determining the outcome of court cases, as a
real danger to American legal institutions.

The most important theme in these lectures, then, is Pound’s sus-
tained attack on these legal realists. Pound tended to rework the same
materials over many decades, subtly spinning out the implications of his
arguments. These lectures are a much more fully developed expression
of the ideas that Pound had quickly penned in a 1931 essay.® That essay
had been designed to rebut the wilder claims of some legal realists, most
notably Jerome Frank, the author of a best-selling (for a work on the law)
volume called Law and the Modern Mind.’ As indicated, Frank had ar-
gued that certainty in any field of the law was an illusion, and that those
who argued that the legal doctrines led to sure results, were simply vic-
tims of a frustrated childhood desire to have an omnipotent father. This
purported insight of Frank’s, which he borrowed from Freudian psy-
chology, was used by Frank expressly to criticize Roscoe Pound, whose
defense of the certainty in commercial and property law Frank derided
as the “prattling” of a “small boy” in search of a perfect father. Readers
of The Ideal Element will note the clear and elegant manner in which
Pound skewers Frank’s theories, and suggests the immature and silly na-
ture of Frank’s analysis.'

But if Pound has harsh words for psychological legal realists such as
Frank, it is nevertheless true that The Ideal Element in Law also seeks to
further the work of and to praise the efforts of some of the calmer legal

8. Roscoe Pound, “The Call for a Realist Jurisprudence,” 44 HARVARD Law REviEW
697 (1931), excerpted in Stephen B. Presser and Jamil S. Zainaldin, Law and Jurispru-
dence in American History, 4th ed. (St. Paul, Minn.: West Publishing Co., 2000), 789—
8os.

9. See above, note 5.

10. See generally The Ideal Element in Law, pp. 120-27, 288-299.
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realists, such as Karl Llewellyn.! Llewellyn, like the young Pound when
he was a champion of sociological jurisprudence, recognized the im-
portant role of stable, traditional elements in American law, and also the
obvious fact that many areas of the law did allow courts to engage in cer-
tain and sensible decision making.'? Unlike Frank, Llewellyn enjoyed
the friendship and, to a certain extent, the patronage of Pound, and was
prepared to concede that the legal rules were, in the main, the cause of
particular legal decisions. Still, Llewellyn was aware that American le-
gal institutions could be encouraged to develop law that was more in
keeping with twentieth-century needs. Llewellyn, then, like the mature
Pound, appreciated both the traditional and organic as well as the evo-
lutionary nature of the law, and Pound was determined to further efforts
like Llewellyn’s and disparage those like Frank’s."®

These Indian lectures appear to have been intended as a summing of
Pound’s jurisprudential perspective, and it is something of a tragedy that
they never received wider circulation in America. By the time they were
first published, Pound’s influence had begun to fade, but had they been
widely disseminated, it is possible that his essentially conservative vision
might have given some pause to those who sought in the 1950s, 1960s,
and 1970s to use the courts to further radical social change, in the ser-
vice of a renewed populism. The last few pages of this book, building
on all that has gone before, comprise one of the best warnings against
the tyranny of the majority, against the excesses of the welfare state,
and against authoritarianism in general, that any legal scholar has ever
penned.

In keeping with Pound’s concerns late in his life, the book is a stirring
argument for the preservation of liberty, but it is also a humbling
demonstration of the cosmopolitanism and sheer learning that char-
acterized some of the early twentieth-century legal titans such as

1. Ibid., pp. 289, 312-13.

12. See, e.g., Karl N. Llewellyn, The Common Law Tradition: Deciding Appeals
(Boston: Little, Brown, 1960).

13. For the interesting triangular relationship among Pound, Frank, and Llewellyn,
see Hull, Roscoe Pound and Karl Llewellyn, pp. 173—222.
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Holmes,"* Wigmore, and Pound himself. The breadth of their legal
knowledge, especially when compared to legal writers of the late twen-
tieth century, is nothing short of breathtaking. In these lectures Pound
uses Greek, Roman, medieval, Furopean, and American materials with
an equal command, and it is obvious that he has been able to read many
of the works on which he relies in their original languages. He gives us
a picture of what a real legal scholar used to be able to do, and shames
virtually all of us in the academy who look only to America (and post-
1954 America, at that) for jurisprudential principles.

Whether or not Pound’s sociological jurisprudence, and his inspira-
tion of the Progressives in the beginning of the century, led inevitably to
Franklin Roosevelt’'s New Deal, in The Ideal Element in the Law, Pound
argues convincingly that the welfare state (or the “service state” as he
calls it) cannot do everything. This book is, then, among other things, a
powerful argument against redistribution, or what Pound calls the
“Robin Hood” principle.” From the beginning of his work in the law,
Pound was skeptical of populism, its expressed desire for redistribution,
and its attacks on established centers of wealth and power in society. In
The Ideal Element, Pound devotes substantial space to expounding his
lifelong view that the desire for equality should not be pushed so far that
it ends up destroying liberty, and Pound hints darkly that we have al-
ready gone too far down that road. In these lectures he provides very
good examples not only from political mistakes of European nations,
but also from the common law doctrines themselves, as they have been
skewed in American jurisprudence, most clearly in torts and contracts.
What Pound said in 1948 still rings remarkably true in the early twenty-
first century.

Pound must have demanded a great deal of concentration from those
who heard these lectures, and even one who has the text before him or
her will discover thatkeen attention and perhaps even multiple readings

14. Holmes’s erudition is displayed at its peak in Oliver Wendell Holmes, Jr., The
Common Law (Boston: Little, Brown, 1881).
15. See, e.g., The Ideal Element in Law, p. 340, 357-67.
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are required before Pound’s arguments emerge with clarity. By the time
one finishes the book, though, Pound’s organizing principles should
have become clear, and these lectures should easily be seen to be atleast
a tour de force, and, most probably, a landmark in modern jurispru-
dence. The Ideal Element in Law foreshadows or anticipates the cel-
ebrated works by Lawrence Friedman'® and Grant Gilmore!” on the
“Death of Contract,” in which they described the manner in which
twentieth-century American judges eroded the theories of bargain and
exchange that dominated the nineteenth century. Pound’s treatment is
more satisfying than Gilmore’s or Friedman’s, however, because Pound
better understands the aspirational element of contract (the furthering
of both human freedom and ordered liberty) that is missing in most con-
temporary analysis, and especially in the works of latter-day legal realists
like Friedman and Gilmore.

The Ideal Element in Law relates the classical American efforts of
Story and Blackstone to a two-thousand-year jurisprudential tradition,
and its publication, at this troubled time, might make some modest
steps back toward encouraging us to regard the practice of law as a call-
ing instead of a business. While the book is accessible to anyone with an
interest in law or philosophy, it ought to be required reading for anyone
embarking on the professional study of law, because it gives an essential
grounding in legal philosophy and legal history that are too often miss-
ing from the increasingly pragmatic American law schools.

In his prime (the period from about 1920 to 1960) Pound towered over
the legal academy in a manner even greater than that of the most vis-
ible contemporary American law professors such as Richard Posner,'®

16. Lawrence M. Friedman, Contract Law in America: A Social and Economic Case
Study (Madison: University of Wisconsin Press, 1965).

17. Grant Gilmore, The Death of Contract (Columbus: Ohio State University Press,
1974)-

18. Richard Posner was for many years a professor at the Law School of the University
of Chicago, and was then a judge and Chief Judge of the United States Court of Appeals
for the Seventh Circuit. He was the major moving force behind the development of the
legal academic specialty law and economics. For a sampling of Posner, see, e.g., Eco-



FOREWORD ~ XxVvil

Laurence Tribe," Alan Dershowitz,?° or Ronald Dworkin.?! Most of
them have achieved fame through a fairly narrow series of endeavors ei-
ther as professors, judges, or practitioners. Pound was all of those, as well
as an inspired writer, lecturer, law school administrator, and almost tire-
less laborer on countless local, national, and international reform com-
missions.

Most academics have ignored Pound in recent years, and the
flashiest late twentieth-century school of legal thought, the left-leaning
“critical legal studies,” all but trashed him. With the availability of The
Ideal Element in Law, this modest “summa” of a lifetime of jurispru-
dential work in the trenches and in the study, however, Pound’s indis-
pensability to anyone who seeks to grasp the nature of American law
should once again become clear. What Pound railed against as the
“sporting theory of litigation,” the notion that litigation ought to be a
ruthless tool to achieve partisan ends, now is everywhere in evidence in
twenty-first-century America, extending even, in 2000, to the election

nomic Analysis of Law, sth ed. (New York: Aspen Law & Business, 1998); The Problems
of Jurisprudence (Cambridge, Mass.: Harvard University Press, 199o); Sex and Reason
(Cambridge, Mass.: Harvard University Press, 1991).

19. Laurence Tribe, a professor at the Harvard Law School, is perhaps the leading
Supreme Court advocate for what might be regarded as the liberal position on consti-
tutional law issues. He is often invited by members of the Democratic Party to appear as
their witness before Congressional hearings. His major work is Laurence H. Tribe,
American Constitutional Law, 3rd ed. (New York: Foundation Press, 2000).

20. Alan Dershowitz, also a Harvard Law School professor, is best known for his rep-
resentation of defendants in criminal trials, most notably O. J. Simpson. He is a frequent
guest on cable-television network news programs, and is not known for his professional
modesty. See, e.g., Alan M. Dershowitz, Chutzpah (Boston: Little, Brown, 1991).

21. Ronald Dworkin, for many years, divided his time between law professor duties at
New York University School of Law and Oxford University. He is widely regarded as one
of the leading jurisprudes of the late twentieth century, having produced scholarship
that might be described as an attempt to defend the activist jurisprudence of the War-
ren Court by suggesting that it was grounded in natural law theory. Dworkin also has
been a frequent contributor to the New York Review of Books. See, e.g., R. M. Dworkin,
Freedom’s Law: The Moral Reading of the American Constitution (Cambridge, Mass.:
Harvard University Press, 1996).
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of the United States president. A healthy dose of Pound’s wisdom, avail-
able in these lectures, might do wonders in reminding a new genera-
tion of American law students and lawyers how law ought properly to
be used to preserve and protect American traditions, the rule of law,

and liberty.

Stephen B. Presser
Northwestern University
School of Law
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ONE

Is There an Ideal Element in Law?

=

Whether there is an ideal element in law depends not a little on what is
meant by the term ‘law.

Historically the oldest and longest continued use of the term ‘law” in
juristic writing is to mean the aggregate of laws, the whole body of the
legal precepts which obtain in a given politically organized society. This
meaning was generally assumed in definition of law from the Middle
Ages to the end of the eighteenth century. Law was an aggregate of laws
and a law was an authoritative rule of conduct for the individual man.
Bentham put it so' and such was generally the position of the English
analytical jurists. It became a practical question recently in what is likely
to prove a leading case under the new constitution (1947) of the State of
New Jersey.? The constitution provided: “The Supreme Court shall
make rules governing the administration of all courts in the state and,
subject to law, the practice and procedure in such courts.” The court
held that the words ‘subject to law” referred to substantive law; not to fu-
ture or past legislation as to details of procedure but to substantive law
established either by common law or by legislation. Law is a broader
term than ‘Taws’ or than ‘a law.” The latter term refers to single items of
one element in law in but one of three senses of that term which must

be distinguished.

1. Principles of Morals and Legislation (1879 ed.) 324.
2. Winberry v. Salisbury, 5 N.J. 240 (1950).



2~ THE IDEAL ELEMENT IN LAW

One of those meanings is what is now called ‘the legal order’ —ordre
juridique, Rechtsordnung, the regime of adjusting relations and order-
ing conduct by systematic application of the force of a politically or-
ganized society. This regime is the most highly developed form of social
control in the modern world. It is a specialized form of social control,
carried on with a body of authoritative precepts, applied in a judicial
and administrative process. After law had been defined by Greek phi-
losophers and Roman jurists, and by philosophers, publicists, jurists, and
lawyers, from Thomas Aquinas to Grotius and Pufendorf and Hobbes
and Blackstone in terms of laws or rules of law, Kant at the end of the
eighteenth century applied the term to the condition which the body
of precepts brings about or secks to bring about and so came near to the
idea of the legal order.? Later formulas were put in terms of the legal or-
der, thought of as a process rather than a condition.* Kohler expressly
defines the legal order as such and assumes that no further definition
of law is required.” Also Kelsen uses ‘law’ in this sense in his theory of
the unity of law, that is, the unity of the legal order.®

As was said above, a second sense of the term law, is to mean the au-
thoritative materials by which controversies are decided and thus the le-
gal order is maintained. It is the sense in which law is said to be an ag-
gregate of laws. But in truth here also there is no simple conception. |
undertake to say that law in that sense is made up of precepts, technique,
and ideals. There is a body of authoritative precepts, developed and ap-
plied by an authoritative technique, in the light of authoritative tradi-
tional ideals. Law in the second sense is commonly thought of as simply

3. Metaphysische Anfangsgriinde der Rechtslehre (1797) 27.

4. Gareis, Enzyklopddie der Rechtswissenschaft (1887) § 5 ; I Dernburg, Das biirger-
liche Recht der deutschen Reichs und Preussens (1903) § 16; 3 Berolzheimer, System der
Rechts- und Wirtschaftsphilosophie (19o6) § 17. L have discussed this in Interpretations of
Legal History (1923) 151-53.

5. Einfiihrung in die Rechtswissenschaft (1902) § 1.

6. As to Kelsen’s theory of law, see an excellent discussion by Lauterpacht in Modern
Theories of Law, 105—38.
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a body of authoritative precepts. But the technique of developing the
precepts, the art of the lawyer’s craft, is quite as authoritative and no less
important. Moreover, the ideal element of law in the second sense, the
body of received, authoritative ideals, which is the background of inter-
pretation and application of legal precepts and is crucial in new cases in
which it is necessary to choose from among equally authoritative start-
ing points for legal reasoning, often has more significance in the ad-
ministration of justice according to law than the text of the precepts
applied.

As a consequence of development of the functional attitude toward
the science of law, there began a generation ago to be increased atten-
tion to the phenomena of the actual administration of justice as con-
trasted with exclusive attention to the authoritative materials for guid-
ance of judicial action. Accordingly much which has been written about
‘law” has had to do with what Mr. Justice Cardozo has taught us to call
the judicial process.” But today we must take account also of what we
may call the ‘administrative process.” We must think of maintaining the
legal order by a process of adjusting relations and determining contro-
versies whether it is done judicially or through administrative agencies.
Wiriters on jurisprudence from a psychological standpoint are con-
cerned chiefly with the judicial process or with both the judicial and the
administrative processes as phases of one type of governmental activity.
Hence, in the neo-realist writing, of which there has been so much in
America in the past twenty-five years, the term ‘law’ is used in a third
sense. As Llewellyn has put it, “What officials do about disputes is . . .
the law itself.”®

Much of what has been written about the ‘nature of law” has been vi-
tiated by taking all three of these meanings as included in the one term
and then assuming that the whole may be defined by defining the au-
thoritative materials for guidance of judicial and administrative deter-

7. Cardozo, The Nature of the Judicial Process (1921).
8. The Bramble Bush (1930) 3.
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mination in terms of one item of the precept element in those materi-
als, namely, rules of law. In truth, the precept element itself is complex,
composed of rules in the strict sense, precepts prescribing definite de-
tailed legal consequences for definite detailed states of fact; principles,
i.e., authoritative starting points for legal reasoning; precepts defining
conceptions, i.e., authoritative categories into which states of fact may
be put with the consequence that certain rules or standards become ap-
plicable to them; and precepts establishing standards, i.e., measures of
conduct from which one departs at his peril of answering for resulting
damage or of legal invalidity of what he does.

In arguing for and discussing an ideal element in law one must look
into all these meanings of ‘law.” But one must be concerned specially
with one ingredient of law in the second sense, namely, laws, the body
of authoritative norms or models or patterns of decision applied by the
judicial organs of a politically organized society in the determination of
controversies so as to maintain the legal order. This precept element
may be looked at with respect to the form in which the laws are ex-
pressed, reflecting the source of their authority, or with respect to the
point of view from which we regard them. They have looked very dif-
ferent to jurists according to the form looked at or the standpoint of ob-
servation chosen.

Law as an aggregate of legal precepts may be defined with reference
to the source of authority or with respect to the form regarded as typical.
When thought of in terms of the authority which promulgates it and
puts coercion behind it, jurists have spoken of enactment or promulga-
tion by the ruling organ of a politically organized society. Hence, we get
definitions of a law in terms of the imperative type of legal precepts.” But

9. “What the ruling part of the state enacts after considering what ought to be done,”
Xenophon, Memorabilia, i, 2, § 43; “an ordinance of reason for the general good, ema-
nating from him who has the care of the community,” Thomas Aquinas, Summa Theo-
logica, 1, 2, q. 9o, art. 4; “Civil law is to every subject those rules which the common-
wealth hath commanded him . . . to make use of for the distinction of right and wrong,”
Hobbes, Leviathan, chap. 46; “A command proceeding from the supreme authority of
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jurists who looked instead at the form in which precepts are expressed
have thought of traditional or customary precepts, expressing reason or
good morals as the type and so have defined law as a body of traditional
or moral rules of conduct formulated by some authority of politically or-
ganized society but having a deeper foundation in reason.'

More significant differences, however, come from the standpoint of
purpose from which legal precepts may be regarded. One such stand-
point is that of the citizen or subject who wishes to know what he should
do, as an upright and law-abiding person, at the crisis of action. To him
a law is a rule of conduct.!' On the other hand, Mr. Justice Holmes
thought the question as to the nature of a law should not be put from the
standpoint of the conscientious good man, seeking guidance as to what
is right, but from the standpoint of the unconscientious bad man who
seeks to know how far he may do what he wishes to do with impunity or
at least a reasonable prospect of impunity. To such a person law is a body
of threats of what the public authorities may do or a person aggrieved
may do to him if he does some particular thing he has in mind or does
not do something he wishes to avoid doing. This threat theory of a law
has been much urged in the present century.'?

In the same paper Mr. Justice Holmes speaks of a law from another
standpoint, namely, the standpoint of a counselor, advising clients as to
their rights and liabilities. From this standpoint, he says, a law is a pre-

a State, and addressed to the persons who are the subjects of that authority.” Amos, Sci-
ence of Law, 48.

10. “The highest reason, implanted in nature, which commands what ought to be
done and prohibits the contrary,” Cicero, De legibus, i, 6; “a rule of moral actions oblig-
ing to that which is right,” Grotius, De iure belli ac pacis, 1,1, 9, § 1; “The expression of
the idea of right involved in the relation of two or more human beings,” Miller, Lectures
on the Philosophy of Law, g.

11. Xenophon, supra n. 9; Cicero and Grotius, supra n. 10; “A holy sanction com-
manding what ought to be done and prohibiting the contrary,” Fortescue, De laudibus
legum Angliae, cap. 3; “a rule of civil conduct . . . commanding what is right and pro-
hibiting what is wrong,” Blackstone, Commentaries on the Laws of England, 1, 44.

12. Holmes, The Path of the Law, 10 HARVARD LAW REV. 457, 457-61.
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diction of what the courts or administrative agencies will do, given a par-
ticular state of facts or particular situation.” But it is the counselor who
does the predicting, not the law. Hence, Mr. Justice Cardozo combined
the threat idea and the prediction idea, saying that a law is a rule of con-
duct so established as to justify a prediction with reasonable certainty
that it will be enforced by the courts if its authority is challenged.'*

Another standpoint from which the nature of a law may be looked at
is that of the judge, called upon to decide a case pending before him and
looking for an authoritative ground of decision. He may think of a rule
of conduct which is, therefore, a rule of decision. Or he may think of a
model or pattern of decision of such cases as the one before him." It is
because judges feel bound to and do normally give effect to these rules
or decide in accordance with these models or patterns that they may
serve as rules of conduct for the good man or threats to the bad man or
bases of prediction to the counselor.'®

Finally, there is the standpoint of the jurist or the law teacher who
seeks to put the body of legal precepts in the order of reason for the pur-
poses of systematic exposition. Today jurists have come generally to
think of a legal precept as an authoritative pattern of what ought to be
in conduct, in official action and in decision.

In whichever of these five senses we understand the body of legal pre-
cepts which is commonly taken to be meant by the term ‘law,” when we
come to study it functionally, we find that we must inquire as to certain
ideals of the end or purpose of social control and so of the end or pur-
pose of the legal order (law in the first sense), of the judicial process (law
in the third sense), and hence of the authoritative materials of judicial
decision and administrative action (law in the second sense). We find

13. Ibid. 460-61.

14. The Growth of the Law, s2.

15. “The sum of the rules administered by courts of justice.” Pollock and Maitland,
History of English Law, 1 ed. (1895), 1, XXV.

16. Gray, Some Definitions and Questions in Jurisprudence, 6 HARVARD Law REV. 21,
24 (1892).
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that we must take account of certain ideals of what those authoritative
materials should be and how they should be understood and applied in
order to achieve the end and purpose of the legal order by means of the
judicial process. For example, we find that in the judicial process a
highly significant role is played by ideals with reference to which the
starting points for legal reasoning are chosen, by ideals which determine
what is ‘reasonable, by ideals by which the ‘intrinsic merit’ of compet-
ing interpretations is determined, and by ideals which lead tribunals to
extend one precept by analogy while restricting another to the narrow
bounds of its four corners.

What is an ‘ideal” as I am using the term in connection with theories
of the nature of law’? The term comes from a Greek word meaning ba-
sically something one sees. Applied to action, it is a mental picture of
what one is doing or why, to what end or purpose, he is doing it. Postu-
lating a good lawmaker and a good judge, it is a picture of how the one
ought to frame the laws he enacts and how the other ought to decide the
cases that come before him. But behind these pictures of what ought to
be the enacted or the judicially formulated precept for the case in hand
is a basic mental picture of the end or purpose of social control —of what
we are seeking to bring about by adjustment of relations and ordering of
conduct by social pressure on the individual and so immediately of what
we are seeking to achieve through adjustment of relations and ordering
of conduct by systematic application of the force of politically organized
society.

Such ideals may be the avowed basis of determination or may be held
and made the background of their decisions by judges unconsciously or,
one might say, half consciously, being taken for granted as a matter of
course without conscious reference to them. Often they have a tradi-
tional authority from having been received in the thinking and under-
standing of practitioners and judges—an authority, therefore, quite as
legitimate as that of traditionally received precepts. Often they have
been assumed in a long course of teaching and writing so that lawyers
and judges, perhaps for generations, have assumed them as a matter of
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course as the criteria of valuing claims or expectations, of deciding upon
the intrinsic merits of competing interpretations, of choosing from
among possible starting points of legal reasoning or among competing
analogies and of determining what is reasonable and just. Sometimes
we may find this body of received ideals referred to in the lists of subsidia
in codes or in authoritative or semiauthoritative expositions of codes.!”

Are ideals of this sort a part of the law? Are we to say, with Bentham,
that law is nothing but “the sum total of a number of individual laws
taken together”?'® Shall we say that they are wholly outside of the law,
that is, are no part of the authoritative materials established or received
for the guidance of judicial or administrative action, or shall we say that
so far as they are received and generally recognized by lawyers and
judges they are inside of the body of the law, using that term in the sec-
ond of the three senses set forth above? Shall we say that the ideals
which enter into the judicial process in action are partly inside and
partly outside of the law? Some, shall we say, are felt by lawyers and
judges to be authoritative so that they ought to be applied in adjudica-
tion, while others are subjective and personal to particular judges and
magistrates and can properly operate no further than to shape or help
shape judicial action in matters which the law commits to discretion?

Because men tend to do what they think they are doing, professional
and judicial ideals of the social and legal order have been and are a de-
cisive factor in legal development. Such ideals may be so generally and
firmly established with the weight of authoritative tradition behind
them as to be a form of law in the strictest analytical sense. No consid-
eration of the ‘pure fact of law’ takes account of the whole fact if it omits
these authoritative materials. They are often quite as generally and au-
thoritatively received as the legal precepts whose applications they de-
termine and shape and content they fix. If it is said that many formula-

17. 2 Austin, Jurisprudence, 3d ed., 695. Of the examples Austin gives from the lec-
tures by the drafters upon the project of the French Civil Code, the first subsidium, nat-
ural equity and natural law, is in point, if we bear in mind what those terms meant in
France in 1804.

18. Principles of Morals and Legislation (1879 ed.) 324.
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tions of such ideals fail of acceptance and many ideals are urged which
remain wholly subjective and are never authoritatively received or es-
tablished, the same is true of proposed formulations of legal principles,
of attempts to define the limits of legal standards, and of precise state-
ments of rules of law. Everything which is urged in the name of the law
does notsucceed in establishing itself among the authoritative legal ma-
terials. Thus, merely from the analytical standpoint we need to distin-
guish between these ideals which are received and established and thus
have become a part of the ‘pure fact of law” and those which might be
called sources rather than forms' of the ideal element of a given body
of law. In the case of legal precepts I have preferred to use ‘forms of law’
to mean the authoritative shapes which they take, the forms in which
they are expressed and to which courts are referred in the decision of
controversies. Sources then would be the unauthoritative materials
from which the authoritative forms get their content. Ideals which are
being urged in current juristic or judicial or professional thought, and
so are beginning to influence judicial action without determining it (in
the same way as a statement of a suggested rule of law in an Anglo-
American text book may influence a court’s thinking more or less with-
out being taken up as a ground of decision and formulated in the judg-
ment of a court of ultimate review) —such ideals may be thought of as
analogous to the sources of legal precepts. The ideal element in law, if
[ am right, should have the same thoroughgoing analytical study which
has been given to the precept element. We should be studying whence
came our received ideals and the newer formulations which are press-
ing upon tribunals. We should investigate how they have taken form
and how they are used. Much study of legal precepts in action has
missed effectiveness because it has ignored this element.

My point may be made best from the American cases because in the
formative era of American law the courts were seeking to develop a com-
mon law for independent America from the common law of England as

19. I use these terms in the meanings first well distinguished by Clark, Practical Ju-
risprudence, 196—201 (1883).
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it had taken form in the seventeenth and eighteenth centuries. What
they thought they were doing and why they were doing it had a special
importance in the performance of such a task.

Ideals to which American judges have sought or tended to make the
traditional or the enacted legal precepts conform may be ideals of the
social order, and so of the end of law, or they may be ideals of the au-
thoritative materials by application of which to the adjustment of rela-
tions and ordering of conduct that order is maintained and the end is to
be achieved. The latter are more articulate in the reports. Moreover
they reflect and help us understand the former. Let us, then, look first at
judicial ideals of the content of the precept element of American law.
Let us scrutinize judicial pictures of the materials in which the judges
held themselves bound to find the grounds of deciding cases. What did
they take these materials to be? How did they conceive of the content of
the body of legal precepts they were administering?

One way of looking at a body of legal precepts is ethical. It has com-
monly been put in terms of ‘natural law.” It finds natural law by reason-
ing on the basis of the ‘nature of man,” using ‘nature’ to mean an ideal.
It assumes an ideal body of legal precepts derived by reason from an
ideal of what a perfect man would do and would not do. This is the clas-
sical natural law of the eighteenth century. Let us recall the task of the
formative era of American law in which this ideal was dominant. It was
necessary to make the common law of England, heavily burdened with
the formalism of the strict law, shaped by ideals of the relationally or-
ganized society of the Middle Ages, speaking from an era of organiza-
tion, applicable in a time of commercial development, to the needs and
ideas of men who were opening up the wilderness in an oncoming era
of individualism. In our social development we began with a pioneer so-
ciety struggling to subdue the wilderness and defend against the Red
Men. Then followed a time of settled agriculture, an era of small towns.
Upon this followed a period of commercial progress, involving the rise
of seaport cities and trade centers. Then came industrial supremacy and
the rise of great metropolitan centers. Some of these stages have fol-
lowed rapidly at times and in places and more slowly in others. They
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called for ideas of adaptability tempered by considerations of the stabil-
ity required by the economic order. Such ideas were drawn from the
ideas of the jurists of the eighteenth-century law-of-nature school. Their
‘natural law” was set forth at the beginning, and for a long time there-
after, in American introductions to the study of law and elementary law
books.?

But our American course of judicial decision began after the doctrine
of this school was losing its vogue and it seldom appears as such in the
law reports. Usually the ethical approach is put in terms of ‘the nature
of justice” or of ‘natural rights.” Here ‘nature” means ideal. The law is
taken to be a body of reasonable precepts expressing an ideal of justice
or a body of precepts expressing an ideal of rights—an ideal of secured
moral claims or expectations. The former was commonly given a con-
tent from a philosophical version of the historical common law, or
sometimes from comparative law. The latter was likely to get a politico-
legal content from the bills of rights.

Ethical natural law with a philosophical-historical content seemed to
have warrant of authority in the common law doctrine, as laid down by
the English courts in the seventeenth century, that an Act of Parliament
making a person judge in his own case would not be given effect by the
courts,?! and Blackstone’s version of those cases as a rule of interpreta-
tion.?? The refusal of the seventeenth-century courts to enforce a statute
‘against common right and reason” meant that legal precepts were pro-
nouncements of common right and reason and to be interpreted and ap-
plied as such.” More commonly interpretation and application were re-
ferred to the ‘nature of justice,’ that is, an ideal of justice, or the ‘nature

20. Full statements may be found in 1 Blackstone, Commentaries on the Laws of En-
gland, 42; 1 Wilson, Lectures on Law, chap. 2, 1 Works (1804) 55 ff.; Walker, American
Law (11 ed. 1905) §§ 10, 11.

21. Bonham’s Case, 8 Co. Rep. 1073, 113b; Day v. Savadge, Hob. 85 (1615); City of Lon-
don v. Wood, 12 Mod. 669 (1701).

22. 1 Blackstone, Commentaries on the Laws of England, 91.

23. Examples of this in earlier American decisions are: Ham v. M’Claws, 1 Bay, 93,
98 (5.C.1789); Bankv. Cooper, 2 Yerg. 599, 603 (Tenn. 1831); License Tax Cases, 5 Wall.
462, 469 (U.S. 1866).
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of things, that is, an ideal of the moral and social order.”* A ‘natural-
rights” way of thinking, a picture of a body of precepts of universal in-
herent authority, securing ideal fundamental interests or expectations,
going back to Grotius® by way of Blackstone,* was specially manifest in
interpretation of the Fourteenth Amendment to the Constitution of the
United States,”” in the application of which it played a great part.?®

A closely related type of thinking proceeds on a postulated religious
natural law. In America it conceived of an ideal Christian society and so
of the legal precepts which would obtain in such a society.”” There was
some historical warrant in the old English law books for saying that
Christianity was part of the common law.*® This might mean that the

24. In the Supreme Court of the United States: Johnson, J., in Fletcher v. Peck, 6
Cranch. 87, 143 (1810); Story, J., in Terrett v. Taylor, g Cranch. 43, 5o (1815); Hurtado
v. California, 110 U.S. 516, 535 (1884); Arndt v. Griggs, 134 U.S. 316, 321 (1890); Turpin v.
Lemon, 187 U.S. 51, 60 (1902); Watson v. Maryland, 218 U.S. 173, 177 (1910); Simon v.
Southern R. Co., 236 U.S. 115, 122 (1915). In state courts: Holden v. James, 11 Mass. 390,
405 (1814); Dash v. Van Kleeck, 7 Johns. (N.Y.) 477, 502—9 (1811); Kent, C., in Gardnerv.
Newburgh, 2 Johns. Ch. (N.Y.) 162, 166-67 (1816); Matter of Albany St., 11 Wend. (N.Y.)
149, 151 (1834); Ervine’s Appeal, 16 Pa. St. 256, 263 (1851); State Bank v. Cooper, 2 Yerg.
(Tenn.) 599, 602—3 (1831); Baldwin, C.J., in Hoxie v. New York, N.H. & H.R. Co., 82
Conn. 352, 359-60 (1909).

25. Grotius, De iure belli ac pacis, 1, 1, 4 (1625).

26. 1 Blackstone, Commentaries on the Laws of England, 123—26 (1765).

27. See Pound, Liberty of Contract, 18 YALE LAW JOURN. 454, 455-58, 464—68 (1909).

28. See for example United States v. Cruikshank, 92 U.S. 542, 554 (1875); Field, J., in
Butcher’s Union Co. v. Crescent City Co., 111 U.S. 746, 756 (1884); West v. Louisiana, 194
U.S. 258, 263 (1904); Rogers v. Peck, 199 U.S. 425, 434 (1905); Ballard v. Hunter, 204 U.S.
241, 262 (1907); Franklin v. South Carolina, 218 U.S. 161, 164~65 (1910); American Ry. Ex-
press Co. v. Kentucky, 273 U.S. 269, 273 (1927); Commonwealth v. Perry, 155 Mass. 117,
125 (1891); People v. Marx, 99 N.Y. 377, 386 (1885).

29. For an extreme example see Turney, J., in Lanier v. Lanier, 5 Heisk. (52 Tenn.)
462, 472 (1871). After quoting from the Bible (Matthew 19:3-10) he continues: “Now I
must elect between a statutory regulation demoralizing in its every influence and ten-
dency . . . and an express divine law. I do not hesitate to disregard the one and observe
the other.” He goes on to quote Blackstone: “Upon these two foundations, the law of na-
ture and the law of revelation, depend all human laws—that is, no human law shall be
suffered to contradict these.” 1 Blackstone, Commentaries on the Laws of England, 42.

30. Taylor’s Case, 1 Vent. 293 (1676). See Story, J., in Vidal v. Girard, 2 How. 127, 198
(1843); Updegraph v. Commonwealth, 11 Serg. & R. (Pa.) 394 (1824); Zeisweiss v. James,
63 Pa. St. 465 (1870).
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common law of England presupposed a Christian society and hence its
received ideals were those of such a society.’! But it was obviously an-
other matter to maintain an ideal of a Christian society, as one received
as part of the authoritative materials of judicial and administrative de-
terminations in an American state in the nineteenth century.’? The
proposition has never had much currency.

A type which has been most in evidence in American judicial deci-
sions may well be styled a political natural law. In one form it proceeds
upon the nature (i.e., ideal) of a politically organized society, commonly
referring to the ‘social compact, which is frequently cited with assur-
ance as something given us as authoritatively in all its details as the
Statute of Wills.”* Sometimes it goes on the nature (i.e., ideal) of Amer-
ican institutions.** Usually it is put more universally as drawn from the
nature (i.e., ideal) of ‘free institutions’ or of ‘republican government.”

31. Kent, C.J., in People v. Ruggles, 8 Johns. (N.Y.) 290, 294~95 (1811); Do, J., in Hale
v. Everett, 53 N.H. g, 202-11 (1868); Commonwealth v. Kneeland, 20 Pick. (Mass.) 206,
220-21 (1835).

32. Doe, ]., in Hale v. Everett, 53 N.H. g, 208-11 (1868); Bloom v. Richards, 2 Ohio St.
387 (1853); Jefferson’s Note, 2 Jeff. (Va.) 137—42 (1772).

33. Vanhorne’s Lessee v. Dorrance, 2 Dall. (U.S.) 304, 310 (1795); Fletcher v. Peck, 6
Cranch (U.S.) 87, 135, 139 (1810); Goshen v. Stonington, 4 Conn. 209, 225 (1822); Welch
v. Wadsworth, 30 Conn. 149, 155 (1861); Wheeler’s Appeal, 45 Conn. 306, 315 (1877); Re-
gents v. Williams, g Gill & J. (Md.) 365, 408—9 (1838). Compare Webster, arguendo in
Dartmouth College v. Woodward, 4 Wheat. (U.S.) 518, 581 (1819): “The general rules
which govern society.” Choate, arguendo, in Pollock v. Farmers’ Loan & Trust Co., 157
U.S. 429, 532, 534 (1895) puts it on the basis of the nature (i.e., the ideal) of civilized gov-
ernment.

34. Holden v. James, 11 Mass. 396, 405 (1814); Sohier v. Massachusetts General Hospi-
tal, 3 Cush. (Mass.) 483, 493 (1849); Gillilan v. Gillilan, 278 Mo. 99, 111-13 (1919). In this
last case primogeniture in estates tail was held “contrary to the theory on which this and
other commonwealths were built” (p. 112). The statute read: “. .. and the remainder
shall pass in fee simple absolute to the person to whom the estate tail would on the death
of the first grantee, devisee or donee in tail first pass according to the course of the com-
mon law.” Such a provision had been held elsewhere to give the first taker an estate for
life and the common-law heir in tail a fee simple.” The Supreme Court of Missouri
changed the legislatively prescribed course of descent to fit its idea of an ideal social-
political theory.

35. In the Supreme Court of the United States: Chase, J., in Calder v. Bull, 3 Dall.
(U.S.) 386, 388-89 (1798); Wilkinson v. Leland, 2 Pet. (U.S.) 627, 658 (1829); St. Louis v.
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This ideal was invoked to exclude all arbitrary or unreasonable legisla-
tive or executive action, i.e., contrary to a traditional standard of reason-
ableness, and the phrase ‘due process of law” in the constitution, bills of
rights, federal and state, was construed as declaratory thereof.*

For more than a century this was so universally received and so com-
pletely established in American constitutional law that we may well say
the ideal was formulated as a standard for judging of legislative and ad-
ministrative action. If this construction has a historical background in
the contests between the Stuart kings and the courts, Coke’s Second In-
stitute, and the contests between the colonists and the Crown and Par-
liament, yet it should be noted that history gave us nothing more than a
doctrine of holding the ministers and agents of the Crown to the legal
limits of the authority the Crown could give them, refusal to give effect
to Royal assumption of the powers of Parliament, and assertion of judi-
cial power to refuse to give effect to legislative action beyond the limits
of temporal authority or in derogation of common right and reason. The

The Ferry Co., 1 Wall. (U.S.) 423, 429 (1870); Field, J., in Slaughter-House Cases, 16
Wall. 36, 95 (1872); Miller, J., in Loan Assn. v. Topeka, 20 Wall. 655, 663-64 (1874);
Monongahela Navigation Co. v. United States, 148 U.S. 312, 324 (1893); Chicago B. &
O.R. Co. v. Chicago, 166 U.S. 226, 235—41 (1897); Holden v. Hardy, 169 U.S. 366, 389
(1898); Madisonville Traction Co. v. St. Bernard Min. Co., 196 U.S. 239, 251-52 (1905).
In state courts: In re Dorsey, 7 Port. (Ala.) 293, 37778 (1838); Jeffers v. Fuir, 33 Ga. 347,
307 (1862); State v. Barker, 116 la. 96, 105; State v. Nemaha County, 7 Kan. 542, 555—56
(1871); White v. White, 5 Barb. (N.Y.) 474, 484-85 (1849); Benson v. Mayor, 10 Barb. 223,
245 (1850); Nunnemacherv. State, 129 Wis. 190, 197—202 (1900). In Jeffers v. Fair this ideal
was used to read an extreme doctrine of states’ rights into the Confederate constitution
without regard to any language of that instrument.

36. Bradley, J., in Davidson v. New Orleans, g6 U.S. 97, 107 (1877); Ex parte Wall, 107
U.S. 265, 303 (1882); Field, J., in Butchers’ Union Co. v. Crescent City Co., 111 U.S. 746,
759 (1884); Barbier v. Connolly, 113 U.S. 27, 31 (1885); Yick Wo v. Hopkins, 118 U.S. 356,
309—70 (1886); Leeper v. Texas, 139 U.S. 462, 468 (1891); Lawton v. Steele, 152 U.S. 133,
137 (1894); Dobbins v. Los Angeles, 195 U.S. 223, 236 (1904); Chicago B. & Q.R. Co. v.
McGuire, 219 U.S. 549, 569 (1911); Truax v. Corrigan, 257 U.S. 312, 332 (1921); Barbour v.
Louisville Board of Trade, 82 Ky. 645, 648 (1884); Sears v. Cottrell, 5 Mich. 251, 281 (1858);
Stuart v. Palmer, 74 N.Y. 183, 190 (1878); In re Jacobs, 98 N.Y. 8, 10 (1885); Norman v.
Heist, s Watts & S. (Pa.) 171,173 (1843); Dunnv. City Council, Harper (16 S.C. Law) 189,
199—201 (1824); State Bank v. Cooper, 2 Yerg. (Tenn.) 599, 611 (1831).
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interpretation of the limits imposed upon the federal and state govern-
ments in America by constitutional provisions for due process of law,
as securing against what the courts regarded as arbitrary and unreason-
able exercise of powers, was derived not from the historical materials of
Anglo-American public law, but from an ideal of political action in the
New World.

In suits to enjoin expulsion from clubs or societies or voluntary asso-
ciations, where no property rights are involved but expulsion is a serious
injury to the personality of the member expelled or threatened with ex-
pulsion, both English courts and American courts have spoken of the
rules under which expulsion was threatened or proceedings whereby it
took place as ‘contrary to natural justice, deriving an ideal of justice in
such matters from the doctrines and methods of process and hearing in
the courts.”” In one case the Master of the Rolls founded his determina-
tion on an ideal of the course of action which British officers and gentle-
men would pursue.*®

Closely related to the political-philosophical natural law is an eco-
nomic-philosophical type in which the doctrine of laissez faire, as set
forth in the classical political economy, is taken as the ideal of an eco-
nomic order under an American constitution, and constitutional guar-
antees are taken to be declaratory thereof. In the statement which has
had the most influence, Field, J., quoted from Adam Smith’s Wealth of
Nations.* This ideal of the economic order, as a legal ideal to be used
as the background of interpreting and applying the provisions of a con-
stitution, was put in almost the very words of the nineteenth-century
texts on economics in an advisory opinion by the Supreme Court of
Maine in 1871.% After this statement of the classical economic doctrine
the justices said: “The less the state interferes with industry, the less it di-

37. Brett, L.]., in Rigby v. Connol, 14 Ch. D. 482 (1880); Universal Lodge v. Valentine,
134 Md. 505 (1919); Loubat v. LeRoy, 40 Hun. (N.Y.) 546 (1886); Grassi Bros. v. O’Rourke,
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38. Jessel, M. R., in Fisher v. Keane, 11 Ch. D. 353, 357-59 (1878).

39. Butchers’ Union Co. v. Crescent City Co., 111 U.S. 746, 75657 (1854).

40. Opinion of the Justices, 58 Me. 590, 597 (1871).
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rects and selects the channels of enterprise, the better. There is no safer
rule than to leave to individuals the management of their own affairs.
Every individual knows best where to direct his labor, every capitalist
where to invest his capital. If it were not so, as a general rule guardians
should be appointed, and who would guard the guardians?”* There are
many other examples in the books.* Applied to legislation it is ex-
pressed in the doctrine that statutes in derogation of the common law
are to be strictly construed.* Applied to constitutions it conceives that
idealized principles of the traditional law are guaranteed by the bills of
rights and are beyond the reach of legislative innovation.*

Two typical cases are the decisions upon the first Married Women'’s
Acts in the fore part of the nineteenth century and the earlier decisions
upon Workmen’s Compensation or Employers’ Liability Acts in the
present century. To this day the law as to legal transactions of married

41.1d. at508.

42. Peckham, J., in Lochnerv. New York, 198 U.S. 45, 57 (1905); State v. Haun, 61 Kan.
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formulate the details of a perfect code. To attribute to them the nineteenth-century dis-
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declare, not the doctrines current when they were enacted, but Spencer’s Social Stat-
ics. Lochner v. New York, 198 U.S. 45, 75 (1905).
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women is made difficult by the attitude taken by the courts when these
acts first came before them.® It is significant to compare the way in
which the operation of these statutes was held down, as in derogation of
the common law, with the willingness of the courts to go beyond the let-
ter of the statutes in giving effect to laws abrogating or altering rules of
the feudal property law.* The ideal of an American society, in the minds
of the judges, pictured a simple ownership of land freely transferable, as
the chief asset of a pioneer society, relieved of rules appropriate to a so-
ciety ruled by great landowners, and devolving at death in the same way
in which personal property was distributed. On the other hand, it pic-
tured women as in the home, not about in the world entering into all
manner of legal transactions. The one set of statutes conformed to the
picture and was given more than full effect. The other did not and was
held down in operation. Both were in derogation of the common law.
But it is significant that the doctrine of strict construction of statutes in
derogation of the common law was not applied to the laws which over-
hauled the law of real property and purged it of archaisms. Married
Women’s Acts were no more radical in their departure from the com-
mon law than the statutes which made over descent of land. The differ-
ence in judicial treatment is not to be explained analytically by the
common-law canons of interpretation.

When Married Women’s Acts first came before American courts they
were looked at jealously with respect to rights of husbands,*” just as
Workmen’s Compensation and Employers™ Liability Acts were at first

45. There is a good discussion in Tiffany, Persons and Domestic Relations, (3 ed. 1921)
§§ 82-83.

46. Compare, for example, the way in which the court went beyond the statute re-
forming the law as to estates tail in Gillilan v. Gillilan, 278 Mo. 99, 111-13 (1919) with the
attitude of the same court toward a Married Women’s Act in Leete v. State Bank, 115 Mo.
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59 (1850); Leete v. State Bank, 115 Mo. 184 (1893); Westervelt v. Gregg, 12 N.Y. 202 (1854);
White v. White, 5 Barb. (N.Y.) 474 (1849).



18 ~ THE IDEAL ELEMENT IN LAW

held unconstitutional for want of due process of law as infringing the lib-
erty and taking away the property of employers. It would have been quite
possible to uphold the Married Women’s Acts as adopting the equitable
as against the common-law view with respect to the property of married
women and so not depriving husbands of substantial vested rights but
giving the substantial claims of the wife better security than could be
afforded in equity. That seems to have been the theory on which the
statutes were drawn, as shown by the title: “An Act for the More Effec-
tual Protection of the Property of Married Women.”*

In the same way the Workmen’s Compensation and Employers’ Lia-
bility Acts might have been upheld, as in the event they came to be, on
more than one common-law analogy, notably that of liability without
fault of the master or principal for the tort of a servant or agent.*” The as-
sertion of the writer of the opinion in the New York case that “when our
Constitutions were adopted it was the law of the land that no man who
was without fault or negligence could be held liable in damages for in-

50 overlooks well-established common law

juries sustained by another”
liabilities without fault which had always obtained in New York: An
owner of cattle was bound ‘at his peril” to keep them from trespassing;”!
an infant too young to have fault imputed to him was liable in tort;** a
lunatic, who would not be responsible criminally was liable for tort;”*
one who carried on blasting operations was held for resulting damages
without regard to fault.** The proposition that there can be no liability
without fault was not an established common-law principle. It rested on
an ideal of what the law of torts should be, drawn from Continental

metaphysical jurisprudence, by which the analytical and historical ju-
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rists of the nineteenth century were seeking to overhaul the law.> In the
case of the laws as to inheritance on the one hand and the Married
Women’s Acts on the other, the courts chose different starting points
guided by an ideal of the legal and social order with which the statutes
were felt to be in or out of accord.

In contrast to the ethical ideal which derived from eighteenth-
century natural law, and the political ideal, which was closely con-
nected with the historical and metaphysical thought of nineteenth-
century jurists, a picture of law as a body of logically interdependent
precepts, authoritatively established and selfsufficient, without the
need of ideals, had much vogue in the last century. It goes back to the
medieval conception of the Corpus luris as a complete and authorita-
tive body of rules, to be interpreted and applied by a logical process and
admitting only of development by an authoritative technique. From this
standpoint the nineteenth-century analytical jurists took the science of
law to be a mere comparative anatomy of developed systems of legal
precepts. They rigidly excluded all questions of what ought to be. Any
ethical consideration was irrelevant. Jurist and lawyer and judge were
concerned only with the ‘pure fact of law.” It was enough to dispose of
sociological jurisprudence to say that it was (in Bentham’s phrase) de-
ontological. It had to do with what ought to be, and what ought to be was
not law.”” Law was an aggregate of laws, logically interdependent and
self-sufficient for yielding grounds of decision for any case when logi-
cally manipulated. From the latter part of the nineteenth century this
conception of the science of law and its ideal of the legal order have
been under vigorous attack from many sides. We see clearly enough to-
day that the analytical jurist’s logically interdependent body of precepts,
conforming to a universal plan and potentially covering every conceiv-
able case, is not in the least a ‘pure fact.” It is an ideal. It is a picture of a
body of law as it is conceived it ought to be. It is no more a fact than the

55. See Pound, Interpretations of Legal History, 34-37 (1923).
56. Amos, Systematic View of the Science of Jurisprudence, 1 (1871).
57. Gray, Nature and Sources of the Law, 2 ed. 139, n. 1 (1921).
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body of ideal precepts discoverable in detail by reason believed in by ju-
rists in the eighteenth century. The analytical jurist did not discover a
universal plan of which each particular legal precept as it actually ob-
tains is a part, as, for example, one of the fragments is a part of a picture
puzzle. He sets up a logical plan which will explain as much as possible
of the actual norms or models of decision employed in the administra-
tion of justice, and criticizes the unexplained remainder for logical in-
consistency therewith.

For example, such books as Gray’s Restraints Upon Alienation of
Property or Gray on The Rule Against Perpetuities, did not state legal pre-
cepts which actually obtain just as they obtain in any one jurisdiction in
any one exact time. They set forth the author’s conception of what legal
precepts ought to obtain in an ideal common-law jurisdiction in which
there was an ideal logically interdependent body of legal precepts upon
those subjects, logically deducible from the classical common-law au-
thorities. No such system exists anywhere, nor did it ever exist. To pos-
tulate such a system serves excellently to organize and make available
the authoritative materials of judicial decision. But the postulated ideal
system is no more ‘pure fact of law’ than a historically derived ideal sys-
tem, such as the historical jurists pressed upon us, or a philosophically
constructed ideal system such, for example, as is urged upon us today by
the advocates of revived natural law. Moreover, such books postulate tra-
ditional ideas of the end of law which give content to the abstract pre-
cepts which the analytical jurist conceives to be the ‘pure fact of law.
Thus in the preface to the second edition of his Restraints Upon Alien-
ation®® Professor Gray tells us that his critique of the decisions as to
spendthrift trusts proceeds on a philosophical theory of the end of law
which is assumed to be a cardinal principle of the common law. Such
‘principles’ may or may not be authoritatively received ideals, estab-
lished as part of the taught legal tradition. At any rate the one Professor
Gray invokes is generically the same as the ethical ideals and political

58. Gray, Restraints Upon Alienation of Property, 2 ed. 1895, xviii, ix.



IS THERE AN IDEAL ELEMENT IN LAW? ~ 21

ideals above considered. It is a philosophical-economic conception to
which it is conceived the administration of justice ought to conform.

This analytical ideal, as would be expected where the English legal
tradition prevails, proves at bottom, when compared with the ethical
and political ideals of law, to be political.”” It is an ideal of a legal order
in an ideal politically organized society in which relations are governed,
conduct is regulated, and differences are adjusted by fixed rules, at-
taching definite detailed consequences to definite detailed states of fact,
and of uniform application, so that every personal element in the ad-
ministration of justice is eliminated. It pictures a legal order as part of
the political order portrayed by the political natural law which has given
content to the phrase ‘due process of law.” For that type of juristic and ju-
dicial thinking has behind it an ideal of a politically organized society in
which governmental power of every sort is wielded upon careful weigh-
ing of all the interests involved and a reasoned striving to give effect to
all of them; in which, therefore, arbitrary or capricious selection of the
interests to be secured, and securing of some without regard to the ef-
fect upon others, does not take place.

Although the ideal of a body of law held by the analytical jurists in the
nineteenth century had behind it a picture of politically organized soci-
ety, it was a picture drawn from the nationalist polities of the sixteenth
century. But three governing ideas as to the nature of law, that is, as to
the nature of the body of authoritative materials for the guidance of ju-
dicial and administrative action, which obtained in the later Middle
Ages, have been more widely accepted and have been persistent in le-
gal and juristic thought.

First, there is the universal idea, the ideal of law as a body of precepts
of universal authority, universal content, and universal applicability.
Second, there is the idea of relationship, the ideal of law as a body of pre-
cepts dealing with relations and flowing from or attaching to relations;
as a body of precepts governing men because of the relations in which

59. See Pound, Interpretations of Legal History, lect. 3 (1923).
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they find themselves. Medieval society was relationally organized. Evi-
dently this ideal of law proceeded from an idealizing of existing society
as did the ideal of the end of law held at the same time. It should be con-
trasted with the nineteenth-century idea of law as deduced not from re-
lation but from freedom; as expressing not the duties of men in relations
but the rights of independent, self-sufficient, free-willing entities. Third,
there is the idea of authority, the ideal of a body of precepts authorita-
tively imposed upon men from without by an unchallengeable author-
ity, to be interpreted and applied but not subject to local change nor to
be added to or subtracted from in this or that place.

Thus in the latter Middle Ages there was, in the first place, an ideal
of a universal body of precepts resting on an external universal author-
ity governing all Christendom. Jurists postulated a universal church,
with exclusive jurisdiction over matters of spiritual cognizance, and in
consequence its own body of universal law. Also they postulated a uni-
versal empire, an academic conception of Christendom as an empire
continuous with that of Augustus, of Constantine and of Justinian, and
hence governed by Justinian’s law books as authoritative legislation for
that empire. Also along with these ideas, in part flowing from the same
ideal and in part competing with them, there was the Germanic idea of
law as an expression of the justice and truth of the Creator, having an
authority above kings and lawmakers and of universal force because of
the universal authority of God’s justice and God’s truth.®

In the politics and law of the Middle Ages the distinction between the
spiritual and the temporal, between the jurisdiction of religiously or-
ganized Christendom and the jurisdiction of the temporal sovereign,
that is, of a politically organized society, was fundamental. It seemed as
natural and inevitable to have church courts and state courts, each with
their own field of action and each, perhaps, tending to encroach upon
the other’s domain, but each having their own province in which they
were paramount, as it seems to Americans to have two sets of courts, fed-
eral courts and state courts, operating side by side in the same territory,

60. Heusler, Institutionen des deutschen Privatrechts (1885-86) § 1.
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each supreme in their own province. When the medieval English courts
held acts of Parliament ‘impertinent to be observed” where they sought
to effect results in matters spiritual® they did what a court, state or fed-
eral, would do in the United States if a state legislature were to seck to
prohibit interstate commerce by putting an embargo on imports from a
neighboring state.

How the ideal of a universal church gave a stamp to doctrines and in-
stitutions which has endured ever since may be seen in the law of mar-
riage. The academic teachers of law, the doctors of the civil and canon
law in the universities, had before them the ideal of a universal law, and
the doctrine of the twelfth-century canonists has maintained itself every-
where as the basis of the law on this important subject. It is significant
that in the face of the ultra-individualism of nineteenth-century law, in
the face of the general emancipation of women and straining of the last
century to treat all things in terms of the individual will, the idea of mar-
riage as a condition which cannot be terminated by the act of the parties

t.92 If we contrast the the-

but only by nature or the law was able to persis
ory of marriage and the conception of marriage as creating a condition
of the parties, not merely an obligation, which came into the law of all
Christendom from the Middle Ages, with the utter diversity of divorce
laws, from country to country and in the United States from state to
state, speaking from the era of nationalism after the Reformation, the
difference will tell us something of the power of an ideal of a universal
law.

Again the medieval academic teaching of law postulated the conti-
nuity of the empire. This was a juristic ideal of a universal law for the
temporal concerns of all Christendom; an ideal of Christendom ruled
by one law to be found in the law books of Justinian. The development
of the texts of the Corpus luris to this ideal gave a body of received, au-

61. Rous v. An Abbot, Statham, Abr., Annuity, 11; Fitzherbert, Abr. Annuity, 41, Easter,
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62. Even the Soviet Civil Code 0f1926 preserves much of the general doctrine which
obtained elsewhere by derivation from the canonists. 1 Gsovski, Soviet Civil Law, 116
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thoritative grounds of judicial decision which has endured as the basis
of the legal system in half of the modern world. More than this it gave a
basis for utilizing the juristic thought of any part of Christendom in any
other. The reason of any law teacher anywhere, exerted upon the texts
of the Roman law with reference to any legal problem of medieval Eu-
rope, was available to any jurist or any tribunal anywhere else when con-
fronted with the same problem or one analogous. Thus the ideal of uni-
versality, an ideal of the universities, which taught one law wherever
situated, enabled the law in each locality to develop by availing itself of
the sum of juristic activity everywhere.

We have had a similar phenomenon in American legal history. The
ideal of a general common law, held by Kent and Story, and governing
in American law schools under the leadership of those which have
taught from a national standpoint, made possible the rapid develop-
ment of a law for the new world by enabling the courts in the newly peo-
pled and newly organized states to use the whole judicial experience,
not merely of the older states but of the English-speaking world. What
the ideal of a universal law could do for a great department of the law
throughout the world is illustrated in the conflict of laws. The com-
mentators in the Middle Ages drew a universal theory from the Roman
texts so well, on simple lines so generally acceptable,® that this great
subject has kept to those lines ever since. This is perhaps the one sub-
ject in the law governing private relations where common-law lawyer
and civilian understand each other and where Story®* and Savigny® are
cited equally throughout the world.

Elsewhere I have spoken at length of the idea of relation as the basis
of much of our thinking in Anglo-American law.®® Where the Pandec-
tist thought in terms of will, the common-law lawyer has characteristi-
cally spoken in terms of relation. In that idea he has found a starting
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point for judicial and juristic reasoning which has come down from the
Middle Ages and grown out of a medieval ideal. It may suggest Spencer’s
proposition that law is a government of the living by the dead. But Mr.
Justice Holmes has given us the answer: “Continuity with the past is
only a necessity and not a duty.”®” It is not, for any great part, that rules
prescribing definite, detailed legal consequences for definite, detailed
states of fact, made by or for the dead are governing the living. Itis rather
that the past has given us analogies, starting points for reasoning and
methods of developing legal materials that have proved themselves in
experience and are still serviceable.

Athird medieval shaping juristic idea was the idea of authority. Philo-
sophically this idea had in itself the seeds of its own undoing. But it has
maintained itself in law and, as the medieval lawyer worked it out as a
received ideal, has endured as part of the legal equipment of the mod-
ern world.

For example, compare the seventeenth-century commentary of Coke
on Littleton’s Tenures, the oracle of the law of real property in the
English-speaking world for three centuries, with the gloss of the Italian
law teachers on Justinian’s Digest in the twelfth century. Coke assumed
that Littleton’s treatise was “the most perfect and absolute work that was
ever written in any human science,” that it was a work of “absolute per-
fection in its kind,” and “free from error.”® Postulating this, he analyzed
it section by section and developed the content of each section and sen-
tence and phrase so as to make it the basis of English land law down to
1926% and of American land law in most of our states today. He did for
Littleton what the glossators had done for the Digest.” To those who are
familiar with the doctrinal development of the Continental codes in the
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nineteenth century one need say no more. To the Anglo-American
lawyer I would say compare Story’s Commentaries on the Constitution
of the United States” or compare a commentary on the Uniform Ne-
gotiable Instruments Law or the Uniform Sales Act today. In each case
some text is postulated as of final authority and we develop its content
analytically and by logical unfolding. The philosophical science of law
of the seventeenth and eighteenth centuries and the historical method
of the nineteenth century each added something to our technique. But
the medieval method of postulating authority, or postulating a text
which can only be interpreted, which is self-sufficient, which contains
in itself expressly or by implication a complete body of precepts cover-
ing the whole matter with which it deals, is one that must be employed
when applying such an instrument as a written constitution or such
statutes as the American Uniform State Laws, or in applying the tradi-
tional materials governing such subjects as property in land.

It must not be forgotten that this self-sufficiency of the authoritative
textis butan ideal. Itis a postulate for certain practical purposes. It is not
an assertion of absolute fact. It may be shown that the ideals, or, if you
will the postulates of straight lines and planes and perpendiculars do not
conform to the facts of Einstein’s curved universe. Yet these ideal lines
and planes and perpendiculars are exceedingly useful for many practi-
cal purposes. Likewise it is no matter that the postulates of our tech-
nique of interpreting and applying authoritative legal texts may be
shown not to accord precisely with reality. It is easy to point out that a
chief difficulty in interpreting and applying a text assumed to be com-
plete and self-sufficient is that it presupposes an intention as to every
detail on the part of the framers of the text, whereas what calls for in-
terpretation is very likely the circumstance that as to the point in
controversy they had none. The particular situation of fact did not oc-
cur to them.” It has been easy to show that the glossators and commen-
tators and the nineteenth-century Pandectists made the texts of the Di-
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gest announce propositions which were not the Roman law of antig-
uity.” It has often been shown that Coke’s versions of the medieval En-
glish law were sometimes adaptations to the exigencies of the judicial
process in the seventeenth century.” But the answer is that in postulat-
ing intention of the lawmaker we are doing so as a means toward certain
practical results. Law in each of its three juristic meanings is a practical
matter. For practical purposes the postulates involved in the ideal of au-
thority come as close to the phenomena of finding and applying the law,
the phenomena of the judicial process, as the postulates come to the
phenomena in any body of organized knowledge. The medieval idea of
authority has given an instrument of enduring usefulness in the doctri-
nal development of the law and in the judicial process.

At the Reformation authority broke down on every side. In religion
the north of Europe substituted unauthoritative private interpretation
of the Scriptures for authoritative interpretation by the church. In phi-
losophy the scholastic dialectical development of authoritative starting
points gave way to new methods. Aristotle ceased to be ‘the philosopher.
Philosophy was used to challenge authority, not merely to uphold it.
The canon law lost its sanction and came to have little more than his-
torical interest except as it continued to govern the internal organization
of the Roman Church. Presently also the Roman law lost its theoretical
binding force in western Europe with the disappearance of the aca-
demic dogma of the continuity of the empire. The universal idea and
the idea of authority gave way to two ideas which proved adequate to
achieve stability and to direct growth for the next two and one-half cen-
turies. These were (1) the political idea, the idea of a national or local
law, with a sufficient basis in the power of the local political authority,”
and (2) the idea of reason, the idea of law as a formulation of the rea-
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sonable, deriving its authority from its inherent reasonableness, and
putting in legal form the ideal precepts which are identifiable and to be
identified by a sheer effort of reason.”

Thus the medieval idea of authority went on in juristic nationalism
or even localism, the political idea. The universal idea of the Middle
Ages went on in what I have called positive natural law, an ideal of a uni-
versal superlaw, discoverable by reason, to which local law ought to con-
form and of which the local law at its best is a reflection.

Nationalism, in the form of faith in a self-sufficient local law, took a
strong hold upon the imagination of Americans in the nineteenth cen-
tury. For a long time the several states took a certain pride in anomalies
of local decision and local legislation as things to be cherished for their
own sake. As late as the beginning of the present century there was in
many quarters a sort of cult of local law.”” Even now, when this worship
of local legal anomalies has become a thing of the past through the
teaching of a general common law in university law schools which have
taken the lead in training for the legal profession, effects of the cult of
local law embarrass business and enterprise in more than one connec-
tion. For example, the Uniform Negotiable Instruments Law has been
on our state statute books for more than half a century. It lays down de-
tailed rules which have been adopted usually in identical language by
the legislatures of the several states with the avowed purpose of making
the law on this subject uniform throughout the United States. Yet this
statute, very much needed and urged by bankers and business men, has
not completely achieved the desired uniformity. Courts have been so
tenacious of the anomalies of the local law that in one way or another
they have adhered to them in the teeth of the statute.” When a subject

76. Grotius, De iure belli ac pacis (1625); Pufendorf, De iure naturae et gentium
(1672); Burlamaqui, Principes du droit naturel (1747); Wolff, Institutiones iuris naturae
et gentium (1750); Rutherforth, Institutes of Natural Law (1754—56); Vattel, Le Droit des
gens, Préliminaires (1758).

77. “In all that is good, lowa affords the best.” Motto on the title page of Ebersole, The
Iowa People’s Law Book (1900).

78. There is a full discussion in Beutel’s Brannan, Negotiable Instruments Law, 8o—

90 (1948).
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so vital to business as the law of bills and notes can remain in that con-
dition although a uniform statute has been on the books since 1896, it is
evident that the idea of intrinsic validity and value of local law had taken
deep root.

Throughout the world there has been a revival of the universal ideal.
In the United States, where the idea of the intrinsic value of local law
had been strongest, no less than four countermovements have been
making for a swing back to the idea of a general law. These are: (1) the
movement for uniform state legislation promoted by the National Con-
ference of Commissioners on Uniform State Laws, (2) the restatement
of American common law recently under the auspices of the American
Law Institute, (3) the influence of national as contrasted with local law
schools, becoming marked after 1890, and (4) the revival of interest in
comparative law. In the formative era of American law comparative law
was resorted to in order to find the rule of natural law, dictated by rea-
son, of which a rule of positive law was bound to be declaratory. After
decades of neglect following a general giving up of eighteenth-century
natural law throughout the world, comparative law has been taking on
a new life. It is not the least of the forces in the law of today which are
bringing back the universal ideal to meet the needs of a unifying world.

Again the idea of authority is taking on new form and may be seen at
work in juristic thought on every hand. A postulated ultimate practical
source of rules and sanctions, a postulated form of law to which other
guides to judicial and administrative action must be subordinated, raise
questions very like those to which medieval ideas of authority were ad-
dressed. Ever since the Reformation the emphasis has been on change.
The Reformation, the Puritan Revolution, the English Revolution of
1688, the American Revolution, the French Revolution, the Russian
Revolution—six major revolutions in four hundred years, or roughly
one in every other generation—have made violent change seem the
normal course of things and stability seem stagnation. But there have in
the past been eras of legal and political stability. Like our own time,
moreover, they have been eras of bigness and of wide economic unifi-
cation, not of self-sufficing small politically organized societies and
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neighborhood economic independence. If we are moving toward stress
on peace and stability, shall we not turn to an ideal of authority?

Likewise there is a revival of the idea of relation.”” The nineteenth-
century ideal of the abstract free individual will is manifestly giving way
before a renewed tendency to think of men not as isolated in abstract
ideal conditions but as in concrete relations; to think of them as in a so-
ciety in which they are all in every sort of relation with their fellow men
and their most significant activities for the legal order take place in or
have to do with these relations.®” This revived idea of relation is con-
nected with an ideal of co-operation, one might say of co-operative ef-
fort to maintain, further, and transmit civilization. In all parts of the
world economic unification and organization of industry are affecting
the received conception of the relation of man to man in society. The
received ideal of free competitive activity of individual self-sufficing
units is being redrawn as one of adjusted relations of economically in-
terdependent units.

To show that such ideals are by no means wholly realized in practice
in the course of judicial decision does not dispose of them. They or some
of them are as much a part of the authoritative traditional legal materi-
als by which justice is administered as the authoritative starting points
for legal reasoning which are chosen by reference to them, or the au-
thoritative rules which are selected, interpreted and applied to conform
to them. An ideal of the end of law, and hence of what legal precepts
should be and how they should be applied, set forth in the formative era
of American law by Kent*' and Story,* developed by Cooley,” applied
to new areas of the law by Dillon,** and constantly recurring in the re-

79. Pound, The Spirit of the Common Law, lect. 1 (1921); id. The New Feudalism, 16
AM. BAR ASSN. JOURN. 553 (1930).

8o. Ehrlich, Fundamental Principles of the Sociology of Law, transl. by Moll, chap. 3
(1936).

81. Dash v. Van Kleeck, 7 Johns. (N.Y.) 477 (1811); 1 Kent, Commentaries on American
Law, 455 (1826).

82. Wilkinson v. Leland, 2 Pet. (U.S.) 627, 658 (1829).

83. Constitutional Limitations, chap. 11 (1868).

84. Municipal Corporations, §§ 104—5 (1872).
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ported judicial decisions as the avowedly determining element, is too
significant a phenomenon to be overlooked in a scientific account of
American law. [ undertake to add that as much may be said for any de-
veloped system of law. The existence of such ideals should be recog-
nized as one authoritative form which legal materials may take. Their
history should be traced as we trace the history of legal precepts. Their
operation in action should be studied as we study the operation in ac-
tion of legal precepts. In the past, philosophical jurisprudence has been
concerned with the ethical and philosophical bases of legal institutions
and legal precepts and the principles and method of criticism with ref-
erence to those bases. Today we should be employing philosophical
method in jurisprudence to set off and criticize the ideal element in sys-
tems of developed law, to organize that element, as in the last century
we organized the precept element, to give it definiteness, and to work
out a critique no less assured and thorough than that to which the ap-
paratus of rules and doctrines has long been subjected.



TWO

Natural Law

=

Law as a body of authoritative grounds of or guides to decision and ad-
ministrative action under a legal order, as has been said in the first lec-
ture, is made up of three elements: A precept element, a body of au-
thoritative norms, i.e., models or patterns of decision in adjusting
relations and ordering conduct, a technique element, an authoritative
technique of developing, interpreting and applying the precepts, and
an ideal element, a body of received and traditionally authoritative or
taught ideals with respect to which the precepts are developed, inter-
preted, and applied.

In a developed body of law the first and the third elements, the precept
element and the ideal element are of chief importance. Likewise the
ideal element has a special relation to one of the two forms of legal pre-
cept. Legal precepts, as to their form, may be, on the one hand, enacted
or imperative, or, on the other hand, traditional or habitual. The first is
the modern element in a body of legal precepts today and, so far as the
form of the law is concerned, is tending to become predominant. The
second is the older or historical element upon which juristic develop-
ment of the law proceeds by analogy. In the process of time consciously
made and promulgated laws, legislation, becomes absorbed in the tradi-
tional material of the legal system. The enacted rule becomes a tradi-
tional principle. Thus in Roman law in its maturity the leges of the re-
public and the senatus consulta of the early empire have long ceased to
be referred to according to their texts. “They were recognized only in the
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form in which they had been embodied in the writings of the juriscon-
sults, and were regarded as part of the ius or jurisprudential law rather
than of the leges or statute law.”" Also English statutes prior to coloniza-
tion and to some extent prior to the Declaration of Independence are
part of American common law in the form in which they were construed
at the Revolution.? The older English statutes are part of English com-
mon law in the way in which they were worked into it by Coke.? There
is a gradual transformation of the imperative into the traditional element
of the legal system. On the other hand, as the traditional element is de-
veloped by judicial experience and juristic science and its principles are
worked out into detailed rules, these rules are in time given imperative
form by legislation, so that there is a gradual transformation of the tradi-
tional into the imperative. Examples may be seen in the English Bills of
Exchange Act and Sale of Goods Act and the American Negotiable In-
struments Law, Uniform Sales Act, and like statutes promoted by the
Conference of Commissioners on Uniform State Laws.*

At first the traditional element rests upon the usage and practice of tri-
bunals or the usage and customary modes of advising litigants on the
part of those upon whom tribunals rely for guidance.” Later it comes to
rest upon juristic science and the habitual modes of thought of a learned
profession. Thus the basis of its authority comes to be reason and con-
formity to ideals of right.® On the other hand, the imperative element

1. Muirhead, Historical Introduction to the Private Law of Rome, § 84, p. 404 (1 ed.
1886).

2. Patterson v. Winn, 5 Pet. (U.S.) 533 (1831); Spaulding v. Chicago & N.-W.R. Co., 30
Wis. 111 (1872).

3. Thus the Statute, 34 Hen. 8, c. 34 (1540) is always discussed in terms of Spencer’s
Case, 5 Co. 16a (1583), and the Statute, 13 Eliz. c. 5 (1570) in terms of Twyne’s Case, 3
Co. 806 (1601).

4. The Acts are set out in full, together with the corresponding English Acts, in the
series Uniform Laws Annotated, published by Edward Thompson Co., Brooklyn, N.Y.

5. Interpretatio of the ius ciuile during the Roman republic may be instanced. Dig. 1,
2,2, §§5,6.

6. “For reason is the life of the law, nay the common law itselfe is nothing else but
reason,” Co. Lit. 97b. “The common law is the absolute perfection of reason; for noth-
ing that is contrary to reason is consonant to law.” Wood, Institute of the Laws of En-
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rests immediately upon enactment—upon the expressed will of the
sovereign. The basis of its authority is the power of the state.” In conse-
quence of these two elements in a developed legal system and of the dif-
ferent bases upon which their authority is rested, two distinct ideas of
law in the second of the three senses in which lawyers use the term, are
to be found throughout the history of juristic science.

Corresponding to these ideas and corresponding to the two elements
in the body of authoritative legal precepts, two distinct words, originally
expressing two distinct ideas, are to be found in most languages spoken
by peoples among whom law in the lawyer’s sense has had any great de-
velopment. One set of words, 10 dikarov, ius, Recht, droit, diritto, dere-
cho, has particular reference to the idea of right (what is right) and jus-
tice. The leading notion of this set of words is ethical. Hence these
words have three meanings. First they mean right — that which accords
with our ethical ideas. Second they mean a right, a reasonable expecta-
tion of the individual under the circumstances of life in a civilized soci-
ety —a right, moral or legal, that is, a capacity which the moral sense of
the community or the power of the state confers in order to bring about
right. Third they come to mean law, that is, a system of principles or
body of precepts designed to enforce rights and bring about right. In
other words, each of this set of words means primarily right and refers to
an idea of right and justice, but comes to be used also to mean law in
general. It is appropriate to and is on the whole the prevailing word in
periods of legal history in which law is formative or is expanding and
developing through juridical exposition or some other non-imperative
agency. The other set of words vopog, lex, Gesetz, loi, legge, ley, refers
primarily to that which is enacted or set authoritatively, but tends to
mean law as a whole. It is appropriate to periods of enacted law and to

gland, Introduction (1722). “The word law is used in many senses. One sense is when
that which is always equitable and just is called law, as, for instance, natural law.” Paul,
in Dig. I, 1, 11, pr.

7. Compare the dictum of Hobbes that authority not truth makes the law. 2 English
Works, 185, 6 id. 20.
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periods of legal history in which the growing point of law is in legisla-
tion.

As now one and now the other of the elements of a developed legal
system has prevailed for the time being, now one and now the other
name has come to be used for the whole. The classical period of Roman
law was marked by juristic rather than by legislative activity, and the
classical period of the modern Roman law was similarly characterized.
Hence the preponderance of ius and its equivalents in the languages of
Continental Europe. On the other hand, in England, where a strong
central authority took the administration of justice in hand under the
Normans and through the king’s courts and the king’s writs created a vig-
orous system which attained fixity before juristic development had gone
far enough to exert an influence, law, a word of the second type,® be-
came the general term, and right,’ never acquired more than an ethical
signification.

[ have spoken of the traditional element in a legal system as rested
upon usage. Thus it is a product of experience. At Rome it grew out of
the experience of jurisconsults in answering questions as to actual con-
troversies litigated in the forum. In Anglo-American law it has grown out
of decision of cases in the courts and the endeavour to find in recorded
judicial experience the principles of deciding new questions arising in
concrete experience in concrete controversies. The imperative ele-
ment, on the contrary, is immediately the work of a lawmaker or law-
making body. The lawmaker may be advised or guided by a philosopher.
But he is likely to think of himself as invested with a power to command.
Thus we have law as ascertainment and formulation of just precepts on
the basis of experience and law as command of what the lawmaker holds

8. As distinguished from a law. Etymologically, however, law is a word of the first
type. Clark, Practical Jurisprudence 67—70 (1883).

9. As distinguished from a right which may be thought of as moral or as legal. In Scot-
land, however, where Continental influence was strong from the sixteenth century,
Recht, droit, and diritto are often translated by right. E.g., Lioy, Philosophy of Right,
transl. by Hastie (1891).
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to be just precepts. For judge, jurist, and lawmaker seek to establish just
precepts, and each is governed by some ideal.

From the Greek philosophers through the greater part of the history
of juristic thought the ideal, both for judge and jurist and for legislator
has been provided, in various forms by the theory of natural law, a the-
ory of a body of ideal precepts of universal validity for all peoples, for all
times, and for all places, derived from ideas of what an ideal man would
do and would not do, would claim and would concede as the claims of
others, and arrived at wholly or at least in large part by pure reason.

Civilization, the development of human powers to continually
greater completeness, the maximum of human control over external
or physical nature and over internal or human nature of which men
are for the time being capable, seems to me the starting point for the
social sciences. So much, I submit, we can learn from the Neo-
Hegelians even if we do not arrive at it nor justify it after the manner
of Hegel. It is the control over internal nature which has enabled man
to inherit the earth and to maintain and increase that inheritance.
The social sciences have to do with this achieved mastery over inter-
nal or human nature. They study and teach what it is, how it has
come about, and how it is and may be maintained, furthered, and
transmitted. Immediately civilization is maintained by social control,
by the pressure brought to bear upon each man by his fellow men, the
major agencies of which are morals, religion, and law. In the begin-
nings of law these are not differentiated. Even in so advanced a civi-
lization as the Greek city-state one word is used to mean religious
rites, ethical custom, the traditional course of adjusting human rela-
tions, the legislative regulations of the city to promote the general se-
curity, and all these looked on as a whole. All the agencies of social
control and the means of exercising them are included in the one

term which we translate as ‘law.’!°

The beginnings of philosophical

10. This is well brought out in Plato’s Minos, now considered not a genuine work of
Plato and variously dated from as early as about 350 B.C. to as late as about 250 B.C.
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jurisprudence are in Greek philosophical thinking upon social con-
trol.

Greek definitions of law vary greatly. Some are imperative,'! some are
in terms of agreement, one might say social contract, which would in-
clude custom along with legislation,'” some speak of discovery of the
natural, universal ethical precept,'® and some of universal rules not only
to govern human conduct but governing all things, and so the phe-
nomena of physical nature as well."* Demosthenes, not a philosopher or
jurist, but an orator, i.e., advocate, argued to what may be likened to a
jury that they should enforce the law, not run away with it, as both Greek
dicasts and Anglo-American jurors will, gave the term almost every
meaning that has ever been attributed to it. Law, he said, was something
“which men ought to obey for many reasons, and chiefly because every
law is both a discovery and a gift of God, and a teaching of wise men and
a setting right of wrongs, intended and not intended, but also a common
agreement of the state, according to which every one in the state ought
to live.”"?

But the permanent Greek contribution to juristic thought about law
was made by Aristotle. Reflecting on the adjustment of relations and or-
dering of conduct in the Greek city-state he distinguished two types of
precepts in a discussion which became fundamental. He said “Of polit-
ical justice part is natural, part legal —natural that which everywhere
has the same force and does not exist by people’s thinking this or that,
legal, that which is originally indifferent, but when it has been laid down
is not indifferent, e.g., that a prisoner’s ransom shall be a mina, or that a
goat and not two sheep shall be sacrificed, and again all the laws that are

11. “What the ruling part of the state enacts after considering what ought to be done
is called law.” Xenophon (B.c. ¢. 429—c. 356) Memorabilia, 1, 2, § 43.

12. “A definite statement, according to a common agreement of the state, giving
warning how everything ought to be done.” Anaximenes (B.C. ¢. 560—¢. 500) quoted by
Aristotle, Rhetoric to Alexander, 1.

13. Plato (B.C. 427-347) Minos, 315 A.

14. Chrysippus (B.C. 287-209) quoted by Diogenes Laertius, VII, 88.

15. Demosthenes (B.C. 384-322) Oration Against Aristogeiton, 774.
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passed for particular cases, e.g., that sacrifice shall be made in honor of
17

Brasidas'® and the provisions of decrees.”

Here Aristotle points out that of the precepts according to which social
control was exercised by the politically organized society of a Greek city-
state part had the same form everywhere, i.e., in all civilized societies,
while part was established by some ruling authority, moral or legal. The
text speaks of a natural element, which has the same force everywhere
and does not depend on what people think here and there, and an ele-
ment established by custom of this or that people or community by the
local lawmaking authority. The natural is contrasted with the legal or
conventional; the universal which had its basis in nature, with the legal
or conventional which depended on how men habitually acted in their
relations with each other and on how they voted in the lawmaking as-
semblies or decreed as rulers or as magistrates. This idea of a universal
natural law had a strong hold in Greek thought as illustrated in the oft-
quoted words which Sophocles puts in the mouth of Antigone: “T'he un-
written steadfast precepts of the gods.”"® The precept here enjoined upon
kinsmen burial of their dead. It was to the Greeks a universal religious

precept. The Stoics said that “law was by nature and not by imposition.”"

16. When the Spartans captured Amphipolis, an Athenian colony, in B.C. 424, the
Athenian colonists were driven out and their place was taken by new colonists. The
Greceks thought of a city-state as a group of kindred, descended from a common ances-
tor to whom ancestor worship was due. Those who repeopled Amphipolis came from
different communities and could claim no common ancestor. Hence they chose the
Spartan general Brasidas, who had taken the city, as their eponym. Aristotle puts the law
providin