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INTRODUCTION

In 1691, eighteen years after its original publication, Samuel Pufendorf’s
De officio hominis et civis appeared in English translation in London,
bearing the title 7he Whole Duty of Man, According to the Law of Na-
ture. This translation, by Andrew Tooke (1673-1732), professor of ge-
ometry at Gresham College, passed largely unaltered through two sub-
sequent editions, in 1698 and 1705, before significant revision and
augmentation in the fourth edition of 1716. Unchanged, this text was
then reissued as the fifth and final edition of 1735, which is here repub-
lished for the first time since.! Five editions, spanning almost halfa cen-
tury, bear testimony to the English appetite for Pufendorf’s ideas.
There are important regards, however, in which 7he Whole Duty of
Man difters from Pufendorf’s De officio.? In the first place, Tooke’s
translation is the product and instrument of a shift in political milieu—
from German absolutism to English parliamentarianism—reflected in
the translator’s avoidance of Pufendorf’s key political terms, in partic-

ular “state” (civitas) and “sovereignty” (summum imperium). Second,

1. The Whole Duty of Man, According to the Law of Nature, by that famous civilian
Samuel Pufendorf . . . now made English by Andrew Tooke. The fifth edition with
the notes of Mr. Barbeyrac, and many other additions and amendments (London:
R. Gosling, J. Pemberton, and B. Motte, 1735).

2. The original form of the work may be compared in the new critical edition of
the first Latin and German editions. See Samuel Pufendorf, Samuel Pufendorf: De
officio, ed. Gerald Hartung, vol. 2, Samuel Pufendorf: Gesammelte Werke (Berlin:
Akademie Verlag, 1997). The reader should also consult the most recent and most
accurate English translation: Samuel Pufendorf, On the Duty of Man and Citizen
According to Natural Law, ed. James Tully, trans. Michael Silverthorne (Cambridge:
Cambridge University Press, 1991).
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the anonymous editors of the 1716/35 edition intensified Tooke’s angli-
cization of Pufendorf through the inclusion of material—a series of im-
portant footnotes, revised translations of key passages—taken from the
first edition of Jean Barbeyrac’s 1707 French translation of the De offi-
cio.® Especially in his footnotes, Barbeyrac had moderated the secular
and statist dimensions of Pufendorf’s thought in order to retain some
continuity between civil duties and religious morality—enough at least
to remind citizens of a law higher than the civil law and to remind the
sovereign power of its responsibility to protect the natural rights of cit-
izens. Those reminders, though suited to the “polite” post-Hobbesian
world of early-eighteenth-century London, had not been at all germane
to Pufendorf’s original intention and text.

In the 1735 edition of 7he Whole Duty of Man, Pufendorf’s thought
has thus been successively reshaped in the course of its reception into a
series of specific cultural and political milieux. To approach this text
from the right angle we must follow a similar path. We thus begin with
Pufendorf himself, and then discuss Barbeyrac’s engagement with Pu-
fendorf, before entering the English world of Andrew Tooke and the
anonymous editors who, in 1716, introduced the fruits of Barbeyrac’s
engagement into Tooke’s translation.

The son of a Lutheran pastor, Samuel Pufendorf was born in the
Saxon village of Dorfchemnitz in 1632, moving to the neighboring town
of Floha the following year.* This was the middle of the Thirty Years’
War, whose horrors and fears Pufendorf experienced as a child, with
killings in nearby villages and the family forced to flee its home briefly

3. Jean Barbeyrac, trans., Les devoirs de ['homme et du citoien, tels qu’ils lui sont
prescrits par la loi naturelle (Amsterdam: H. Schelte, 1707).

4. For helpful overviews of Pufendorf’s life and work, see James Tully, “Editor’s
Introduction,” in Tully, ed., Man & Citizen, xiv—xl; and Michael J. Seidler, “Samuel
Pufendorf,” in the Encyclopedia of the Enlightenment, ed. Alan Charles Kors (New
York: Oxford University Press, 2002). There is no standard biography of Pufendorf,
but important contributions toward one can be found in Detlef Déring, Pufendorf-
Studien. Beitriige zur Biographie Samuel von Pufendorfs und zu seiner Entwicklung als
Historiker und theologischer Schrifisteller (Berlin: Duncker & Humblot, 1992). Also
useful is Wolfgang Hunger, Samuel von Pufendorf: Aus dem Leben und Werk eines
deutschen Friihaufklirers (Floha: Druck & Design, 1991).
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when he was seven. The Peace of Westphalia came about only in 1648,
when Pufendorf was approaching maturity. The experience of religious
civil war and the achievement of social peace remained a driving factor
in Pufendorf’s lifelong concern with the governance of multiconfes-
sional societies, and hence with the critical relation between state and
church.’

Pufendorf began to acquire the intellectual and linguistic equipment
with which he would address these issues as a scholarship boy at the
Prince’s School (Fiirstenschule) in Grimma (1645—50). The Saxon Prince’s
Schools were Protestant grammar schools in which boys, destined to
become clergy and officials, learned Latin and Greek, thereby gaining
access to the classical texts so crucial to the development of early mod-
ern civil philosophy. Pufendorf continued his education at the univer-
sities of Leipzig and Jena (1650—58). At Leipzig his thoughts of a clerical
career soon evaporated, the result of his exposure to Lutheran ortho-
doxy in its uncompromising Protestant-scholastic form. Fueled by hos-
tility to the mixing of philosophy and theology in university metaphysics,
he turned to law and politics at Jena, aided by the teachings of Er-
hard Weigel, through whom Pufendorf encountered the “moderns”™—
Descartes, Grotius, and Hobbes. When Pufendorf began to formulate
his moral and political philosophy, it was Grotius and Hobbes who pro-
vided his initial orientation toward a postscholastic form of natural law.

After a brief period as house-tutor to the Swedish ambassador to
Denmark (1658—59)—during which he was imprisoned as a result of the
war between the Scandinavian neighbors—Pufendorf spent a short in-
terlude in Holland before gaining appointment as professor of natural
and international law at the University of Heidelberg (1661-68). From
there he moved to a similar professorship at the University of Lund in
Sweden, where he remained from 1668 to 1676. During this time, he
wrote his monumental treatise on natural law—the De jure naturae et

gentium, or Law of Nature and Nations (1672)—followed a year later by

5. See Michael J. Seidler, “Pufendorf and the Politics of Recognition,” in Nazural
Law and Civil Sovereignty: Moral Right and State Authority in Early Modern Political
Thought, eds. Tan Hunter and David Saunders (Basingstoke: Palgrave, 2002).
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the abridgment that he made for university students, the De officio ho-
minis et civis, which in 1691 English readers would come to know as 7he
Whole Duty of Man. Pufendorf completed his career with posts as court
historian at the Swedish (1677-88) and then the Brandenburg courts
(1688—94). In those years, he wrote major works on the European state
system, on the Swedish and Brandenburg crowns, and on the place of
religion in civil life.

It is Pufendorf’s natural law works that concern us here. The object
of natural law theory is a moral law that is natural in two senses—in
being inscribed in man’s nature and in being accessible via natural rea-
son as distinct from divine revelation.® Furthermore, this moral law is
regarded as the normative foundation and universal standard for “posi-
tive” law and politics. Building on the Aristotelian conception of man
as a “rational and sociable being,” Thomas Aquinas (1224—74) had
grounded natural law in a reason shared with God and permitting ac-
cess to a domain of transcendent values derived from the need to com-
plete or perfect man as a moral being. In subordinating “positive” civil
laws to a transcendent moral order, Thomist natural law doctrine
armed the Catholic Church against the civil state. In the hands of
sixteenth-century scholastics such as Francisco Sudrez (1548-1627), this
weapon would be used to delegitimate Protestant rulers as heretics,
thereby ensuring that their positive laws would not accord with the law
of nature in this its scholastic mode.”

In the dark shadows of the religious wars, Protestant thinkers of the
sixteenth and seventeenth centuries sought a natural law that would de-
fend the civil state against religious and moral delegitimation.® Hugo
Grotius (1583-164s) thus viewed the laws derived from sociability as

6. For a general overview, see lan Hunter, “Natural Law,” in Kors, Encyclopedia
of Enlightenment. For more detailed treatments, see Knud Haakonssen, Natural Law
and Moral Philosophy: From Grotius to the Scottish Enlightenment (Cambridge: Cam-
bridge University Press, 1996), and T. J. Hochstrasser, Natural Law Theories in the
Early Enlightenment (Cambridge: Cambridge University Press, 2000).

7. Brian Tierney, The Idea of Natural Rights: Studies on Natural Rights, Natural
Law and Church Law, 1150—1625 (Atlanta: Scholars Press, 1997), 314-15.

8. See Richard Tuck, “The ‘Modern” Theory of Natural Law,” in The Languages
of Political Theory in Early-Modern Europe, ed. Anthony Pagden (Cambridge: Cam-
bridge University Press, 1987), 99—122; lan Hunter, Rival Enlightenments: Civil and
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social conventions rather than transcendent values, while the English
political philosopher Thomas Hobbes (1588-1679) made social peace,
not moral perfection, the goal of natural law, such that the sovereign
state became the final arbiter of morality, not vice versa.” Following
Grotius and Hobbes, Pufendorf too viewed natural law as a set of rules
for cultivating the sociability needed to preserve social peace.’® Though
he differed from Hobbes by arguing that natural moral law exists in the
state of nature—which Hobbes regarded as a state of moral anarchy—
Pufendorf agreed with his English counterpart that only a civil govern-
ment possessing supreme power could provide the security that was the
goal of natural law."" In his Law of Nature and Nationsand his De officio
(Whole Duty), Pufendorf thus furnished the sovereign state with its own
secular legitimacy as an institution created by men to achieve social
peace but possessing the absolute right to determine and enforce the
measures best suited to this end.

Jean Barbeyrac (1674-1744) was Pufendorf’s most important publicist
and commentator. Born into a family of French Calvinists (Hugue-
nots), he too had experienced the dangers of religious civil war, his fam-
ily having been driven from Catholic France by the renewed religious
persecution that followed Louis XIV’s revocation in 1685 of the Edict of
Nantes, settling in Berlin in 1679 after some years of refuge mainly in
Protestant Lausanne, Switzerland. Whereas the French state had solved
the problem of governing a multiconfessional society by imposing reli-

Metaphysical Philosophy in Early Modern Germany (Cambridge: Cambridge Univer-
sity Press, 2001); and Knud Haakonssen, “The Significance of Protestant Natural
Law,” in Reading Autonomy, eds. Natalie Brender and Larry Krasnoff (Cambridge:
Cambridge University Press, 2002).

9. See Conal Condren, “Natura naturans: Natural Law and the Sovereign in the
Writings of Thomas Hobbes,” in Hunter and Saunders, Natural Law and Civil Sov-
ereignty.

10. For a treatment of Pufendorf as Hobbes’s “disciple,” see Fiammetta Palladini,
Samuel Pufendorf discepolo di Hobbes: Per una reinterpretazione del giusnaturalismo
moderno (Bologna: 11 Mulino, 1990). For a different view, see Kari Saastamoinen,
The Morality of Fallen Man: Samuel Pufendorf on Natural Law (Helsinki: Finnish
Historical Society, 1995).

11. Thomas Behme, “Pufendorf’s Doctrine of Sovereignty and Its Natural Law
Foundations,” in Hunter and Saunders, Natural Law and Civil Sovereignty.
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gious conformity—in other words, by persecuting and expelling its
Protestant population—the Calvinist rulers of Brandenburg-Prussia
addressed this problem by permitting limited religious toleration. Ber-
lin thus became a magnet for Protestant refugees, with the result that
the exiled Huguenots formed a quarter of the city’s population at the
beginning of the eighteenth century. As if echoing Pufendorf’s career,
Barbeyrac turned from a clerical future to the study of natural law and
moral philosophy. Appointed to a teaching position in Berlin’s French
College, Barbeyrac commenced what would become his celebrated
French translations and commentaries on Pufendorf, aiming to make
the latter’s model of a deconfessionalized political order more widely
available to a Francophone Huguenot diaspora still fearful for its sur-
vival.’? In this context, Barbeyrac translated the De jure in 1706'* and
the De officio in 1707, adding important notes—an apparatus that
grew in subsequent editions into a running commentary—and later ap-
pending three of his own works to the De officio. These were his famous
commentary on Gottfried Wilhelm Leibniz’s attack on Pufendorf, the
Judgment of an Anonymous Writer, and his twin discourses on the rela-
tion of positive and natural law—the Discourse on What Is Permitted by
the Laws and the Discourse on the Benefits Conferred by the Laws—
composed while he was professor of law in the Academy of Lausanne
(1711-17)." In translating these into English for the first time, and ap-
pending them to Tooke’s translation, our aim is to provide Anglophone

12. Sieglinde C. Othmer, Berlin und die Verbreitung des Naturrechts in Europa.
Kultur- und sozialgeschichtliche Studien zu Jean Barbeyracs Pufendorf-Ubersetzung und
eine Analyse seiner Leserschaft (Berlin: Walter de Gruyter, 1970).

13. Jean Barbeyrac, trans., Le droit de la nature et des gens, ou systéme général des
principes les plus importans de la morale, de la jurisprudence, et de la politique (Am-
sterdam, 1706).

14. Barbeyrac, Les devoirs.

15. These appendices appeared first in the fourth edition of Barbeyrac’s transla-
tion: Les devoirs de ['homme et du citoien, tels qu’ils lui sont prescrits par la loi naturelle,
quatriéme édition, augmentée d’un grand nombre de notes du traducteur, de ses
deux discours sur la permission et le bénéfice des loix, et du jugement de M. de Leib-
niz sur cet ouvrage, avec des reflexions du traducteur (Amsterdam: Pierre de Coup,
1718).
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readers with a simulacrum of the most important of the early modern
Pufendorf “reception texts.”

In fact Barbeyrac walks a fine line, defending Pufendorf’s model of
a deconfessionalized and pacified legal-political order against its theo-
logical and metaphysical critics, yet resiling from the secular and statist
dimensions of this model.'® Having suffered at first hand from a reli-
giously unified state, Barbeyrac has little sympathy with a political
metaphysics that justified such unity—even a metaphysics as esoteric as
Leibniz’s Platonism. Counterattacking Leibniz’s political rationalism,
Barbeyrac draws on his translator’s knowledge of the works to defend
Pufendorf’s elevation of imposed law over transcendent reason and his
insistence that the law apply only to man’s external conduct, leaving his
inner morality free—thereby opening the space of religious toleration
so crucial to the stateless Huguenots’ survival. On the other hand, given
his commitment to the Reformed faith and his Huguenot fear of a re-
ligiously hostile absolute state, Barbeyrac grants individual conscience
a far greater role in his construction of political authority than does Pu-
fendorf. While claiming to make only minor rectifications to the De
officio, Barbeyrac thus introduces major changes to Pufendorf’s foun-
dation of natural law in the need for civil security. In treating natural
law as an expression of the divine will to which individuals accede via
conscience, Barbeyrac undermines Pufendorf’s argument that only the
civil sovereign may give efficacious interpretation to natural law. He
thus readmitted Lockean natural rights to a system from which they

had been deliberately excluded.

Little is known about the circumstances of Andrew Tooke’s English
translation of the De officio or of the anonymous editors of 1716/35, who
borrowed footnotes from Barbeyrac’s first edition and used his transla-
tion to modify Tooke’s. The obscurity arises from the fact that, unlike

16. See T. J. Hochstrasser, “Conscience and Reason: The Natural Law Theory of
Jean Barbeyrac,” Historical Journal 36 (1993): 289—308; and “The Claims of Con-
science: Natural Law Theory, Obligation, and Resistance in the Huguenot Dias-
pora,” in New Essays on the Political Thought of the Huguenots of the Refuge, ed. John
Christian Laursen (Leiden: E. J. Brill, 1995), 15-51.
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other editions and translations of the De officio—for example, the edi-
tion prepared by Gershom Carmichael (1672-1729) for his students at
Glasgow University'”—Tooke’s was not produced in the regulated
world of academic publishing but in the altogether more freewheeling
milieu of the London commercial book trade. The marks of that milieu
are evident in Tooke’s title, which departs significantly from Pufen-
dorf’s original in order to cash in on one of the most popular devotional
manuals of the time, Richard Allestree’s 7he Whole Duty of Man, pub-
lished in 1658 and rapidly acquiring best-seller status.'® Although ex-
ploiting Allestree’s success by borrowing his title, Tooke’s translation
was nonetheless a riposte, confronting Allestree’s focus on the religious
duties of a Christian subject with Pufendorf’s radical separation of the
civil obligations of the citizen from the religious obligations of the
Christian.’” We can surmise that Tooke’s 1691 translation of the De of
ficio was undertaken for an audience of London Whigs—including
broad-church Anglicans, moderate Puritans, and members of the Inns
of Court—as a weapon against persisting high-church aspirations for an
Anglican confessional state.’ The future preservation of parliamentary
rule and a Protestant peace were not yet guaranteed, nor were the rela-
tions of church and state securely settled, so soon after the revolution of
1688—89.

This context also helps explain Tooke’s lexical choices for some of
Pufendorf’s key terms. While civitas and summum imperium were ca-
pable of several translations in the seventeenth century, depending on

17. De officio hominis et civis, juxta legem naturalem, libri duo. Supplementis & 0b-
servationibus in academicae juventutis usum auxit & illustravit Gerschomus Carmichael
(Edinburgh: 1718; 2d ed., 1724). For Carmichael’s editorial material, see also Natural
Rights on the Threshold of the Scottish Enlightenment: The Writings of Gershom Car-
michael, eds. James Moore and Michael Silverthorne, trans. Michael Silverthorne
(Indianapolis, Ind: Liberty Fund, 2001).

18. [Richard Allestree], The Whole Duty of Man (London: John Baskett, 1726 [1st
ed. 1658]).

19. David Burchell, “On Office: Pre-modern Ethics and the Modern Moral
Imagination,” unpublished research monograph, 2001.

20. For the general context, see Mark Goldie, “Priestcraft and the Birth of Whig-
gism,” in Political Discourse in Early Modern Britain, eds. Nicholas Phillipson and
Quentin Skinner (Cambridge: Cambridge University Press, 1993), 209-31.
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the ideological commitments of particular authors, a recent translator
shows that in Pufendorf’s case these are most accurately rendered as
“state” and “sovereignty,” respectively.?! Indeed, it is central to Pu-
fendorf’s argument that these terms refer to the notion of a supreme
political authority irreducible either to those who occupy the office
of sovereign or to those over whom such authority is exercised—
characteristics definitive of the modern notion of state.?? Given that
Hobbes had explicitly introduced both “commonwealth” and “state” as
translations of civitas, it is significant that Tooke attempted to avoid
both “state” and “sovereignty” as much as possible, preferring circum-
locutions such as “community” and “society” for the former and “su-
preme authority” and “supreme governor” for the latter.?> With his ref-
erences to the exercise of sovereignty by the state routinely rendered in
terms of the exercise of authority in the community, Pufendorf’s abso-
lutist statism thus undergoes a lexical and ideological softening, appear-
ing in Tooke’s English in a form better fitting the Whig view of sover-
eignty as shared with Parliament and embedded in society.

In borrowing certain of Barbeyrac’s footnotes, and in altering
Tooke’s translation at certain points, the anonymous editors of 1716/35
furthered this anglicizing tendency to see sovereignty as inherent in so-
ciety. At key points, Barbeyrac’s notes qualify or reinterpret Pufendorf’s
core doctrines, arguing that it is necessary to retain some sort of conti-
nuity between natural law and divine providence, that pragmatic de-
ductions of the rules of social peace should be supplemented with
Christian conscience, that obedience to civil law and the sovereign are
not enough to satisfy the demands of morality, and that natural

21. Michael J. Silverthorne, “Civil Society and State, Law and Rights: Some Latin
Terms and Their Translation in the Natural Jurisprudence Tradition,” in Acta Con-
ventus Neo-Latini Torontonensis: Proceedings of the Seventh International Congress of
Neo-Latin Studies, eds. Alexander Dalzell, Charles Fantazzi, and Richard J. Schoeck
(New York: Medieval & Renaissance Texts & Studies, 1991), 677-88.

22. Quentin Skinner, “The State,” in Political Innovation and Conceptual Change,
eds. T. Ball, J. Farr, and R. L. Hanson (Cambridge: Cambridge University Press,
1989), 90—I31.

23. See notes for details.
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rights—including the right to punish a tyrannical sovereign—remain
valid in the civil state. Perhaps in the England of 1716, with the memory
of religious civil war fading, Pufendorf’s Hobbesian subordination of
religious morality to the needs of civil order had begun to seem less nec-
essary, allowing the editors to readmit conscience and morality, now
that they had been rendered less dangerous for the Protestant state.

Ian Hunter

David Saunders
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TO THE READER

The Translator having observed, in most of the Disputes wherewith the
present Age is disquieted, frequent Appeals made, and that very properly,
from Laws and Ordinances of a meaner Rank zo the everlasting Law of
Nature, gave himself the Pains to turn over several Writers on that Subject.
He chanced, he thinks with great Reason, to entertain an Opinion, that this
Author was the clearest, the fullest, and the most unprejudiced of any he met
with: And hereupon, that he might the better possess himself of his Reason-
ings, he attempted to render the Work into Mother-Tongue, after he had
first endeavoured to set several better Hands upon the Undertaking, who all
for one Reason or other declined the 1oil. He thought when twas done, it
might be as acceptable to one or other to read it, as it had been to himself to
translate it.

Concerning the Author, tis enough to say, that he has surely had as great
Regard paid him from Personages of the highest degree, as perhaps ever was
given to the most learned of Men; having been invited from his Native
Country, first by the Elector Palatine, 7o be Professor of the Law of Nature
and Nations iz the University of Heidelberg; then by the King of Sweden
to honour his new raisd Academy, by accepting the same Charge therein,
and afterwards being admitted of the Council, and made Historiographer,
both to the same King, and to his Electoral Highness of Brandenburgh,
afterwards King of Prussia.

Concerning this his Work, it is indeed only as it were an Epitome of the
Authors large Volume of The Law of Nature and Nations: But as this
Epitome was made and published by himself; the Reader cannot be under
any doubt, but that he has here the Quintessence of what is there deliver'd;
what is par'd off being mostly Cases in the Civil Law, Refutations of other
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Authors, and some Notions too fine and unnecessary for a Manual. How
good an Opinion the learned World has of this his Performance, is very evi-
dent from the many Editions there have been of it, not only in the Original
Latin, bur in the Modern Languages, publish’'d in Sweden, Holland,
France, Germany, and England.!

Since? the first Publication hereof in 1673, at Lunden, the Author re-
vis d his larger Work, and put out a new Edition of it, with many Additions
and great Improvements; and from thence this Work also has been amended
and enlarged, by extracting these additional Chapters, and inserting them
as compendiously as might be into their proper Places; which was first done
in a German Translation,® and afterwards in a Latin Edition, published
by the Professor of Giessen,* both in the Life-time of the Author, with his
Knowledge, and by his Approbation;> so that the Reader may be satisfied
that these Additions, now first inserted into this Translation, are as genuine
as the Rest of the Work; as he will find them as useful and necessary a Part,
as any of the whole Book. Besides these, in this Impression, some other Ad-
ditions and Alterations have been found necessary to be made: For whereas
in some Places the Author’s Opinion was delivered in so brief or obscure a
Manner, thar his Meaning seemed difficult to be apprehended; again in
other Places the Coberence and Connection of his Discourses did not suffi-
ciently appear; to remedy the former of these Defects, all intricate Phrases

1. There were also Danish, Russian, and Spanish translations of the De officio.
There were Latin editions in Sweden but none in the national tongue.

2. This and the following paragraph were added to Tooke’s foreword by the
anonymous editors of the 1716/35 edition, referred to hereafter as “the editors.” Here
they indicate the changes to Tooke’s first edition of 1691, albeit none too accurately.

3. This translation, which was undertaken by Immanuel Weber, appeared in 1691
under the title Einleitung zur Sitten- und Statslebre, oder, Kurze Vorstellung der Schul-
digen Gebiibr aller Menschen, und insonderbereit der Biirgerlichen Stats-Verwandsten,
nach Anleitung derer Natiirlichen Rechte (Introduction to Moral and Political Philoso-
phy, or, Short Presentation of the Bounden Duty of All Men, Especially the Civil State-
Related, in Accordance with the Teachings of Natural Laws).

4. This probably refers to the Latin edition published at Giessen in 1702, for
which Weber supplied the notes.

5. In fact, these borrowings from Pufendorf’s Law of Nature and Nations are con-
fined to a single chapter of Weber’s version of the De officio, Chapter V of Book 1,
“On the Duties of Man to Himself.” See note 19, Book I, below.
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and Expressions have been changed,® and where even that was not sufficient
to make the Author’s Mind plain and clear, it is explained and illustrated
by adding proper Instances and Examples;” and then to repair the latter
Defect, the Order of some of the Sections hath been changed, and proper
and necessary Transitions to many of them have been added;® the taking
which Liberty, tis to be hoped, will ever appear most justifiable, since
thereby the Rules of Method are better observ'd, and the Sense of the Author
rendered more perspicuous than in the former Editions of this Translation.
But farther, to make this Edition still more compleat and useful than the
former, to each Section References are continually made to the large Work
of The Law of Nature and Nations,” and, as often as could be, to The
Rights of War and Peace;!® that those who read this Epitome, and have a
mind to see any Point therein more fully handled and illustrated, may be
readily directed, where to have recourse to the Place where it is at large dis-
coursed of;, not only by this Author himself, but also by Grotius, an Author
of equal Reputation for his judicious and learned Writings on Subjects of
the same nature. Besides these References, as some of the Author’s Opinions,
laid down in this Treatise, have been controverted by some Writers, and
defended by the Author in some other of his Works, the Reader is directed ro

those Places in them where these Cavils and Exceptions are taken notice of,

6. Which of Pufendorf’s expressions the English editors found intricate or eso-
teric is not immediately apparent. Only Pufendorf’s political vocabulary—state (ci-
vitas), sovereignty (summum imperium), citizen (civis)—seems to have caused prob-
lems for Tooke. This was less a matter of intricacy, however, than of the difficulties
of rendering Pufendorf’s “statist” lexicon in terms suited to the English setting and
Whig sensibilities. This set of issues is commented on in subsequent notes.

7. The editors in fact added only a few such examples, which they indicate by
square brackets.

8. With the exception of the reconstructed L.v, whose ultimate source is Weber,
these reorderings derive from Barbeyrac’s edition. Each is identified in the relevant
notes below.

9. These added references to Pufendorf’s larger work, which the editors have bor-
rowed from Barbeyrac’s first French edition of the De officio, occur beneath the mar-
ginal subheadings, where they are cited as L. N. N. (Law of Nature and Nations).

10. The references to Grotius’s Law of War and Peace, also added by the editors
of the 1716/35 edition, occur as footnotes.
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and satisfactorily answered."" But then, when any Exceptions can justly be
made, and there is good Reason for differing from the Authors Opinion in
any Point, the Reasons are given for so doing in some Notes at the Bottom
of the Page;* which Notes, however, are neither many nor long, since it
would be very absurd to run into Prolixity in Comments to a Work where
Brevity is principally aim’'d at; into which therefore nothing ought to be
admitted, bur what is essentially and absolutely necessary to the Subject
treated of. And on this Account also it is, that whereas the same Matters
have, in the former Editions, been found to occur in more than one Place,
in this Edition such superfluous Repetitions have been par'd off; by putting
together what has been said on the same Point in different Places, and com-
prehending the whole under one Head or Section."> And lastly, that nothing

might be wanting to render this in all Points perfect, a Compleat Index is
added.

11. These references to Pufendorf’s polemical defenses of his position were added
by the editors and also occur as footnotes. All such footnotes—that is, those not
explicitly assigned to Barbeyrac by our notes—should be regarded as additions by
the editors of the 1716/35 edition.

12. These critical footnotes, marked typographically by asterisks, daggers, and
similar symbols, which first appeared in the fourth edition of 1716, were taken from
the first edition of Barbeyrac’s French translation of the De officio: Les Devoirs de
L'Homme et du Ciroien, tels qu’ils lui sont prescrits par la Loi Naturelle, published in
Amsterdam in 1707. They represent a good selection of Barbeyrac’s original notes,
fifty-two of a total of some eighty-nine. This seems small, however, in comparison
with later editions of Barbeyrac’s translation, in which the notes grew exponentially
into a running commentary on Pufendorf’s text. All of the footnotes borrowed from
Barbeyrac are identified in square brackets after the footnote and cite Barbeyrac’s
note markers and page numbers from his first edition. Further, all of the important
ones are discussed in terms of the manner in which Barbeyrac (and the English edi-
tors) sought to inflect Pufendorf’s text for a new readership.

13. There is no evidence that this was carried out. The editors derive their reor-
derings of Tooke’s text from Barbeyrac’s unauthorized revisions to Pufendorf’s origi-
nal. All such changes are recorded in our numbered footnotes, including Barbeyrac’s
excision of certain passages for ideological reasons (see in particular notes 2 and 8, in

Book II, below).
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THE AUTHOR S PREFACE

Had not the Custom which has so generally obtain’d among Learned The Author’s
Men, almost procured to it self the Force of a Law, it might seem alto- Desig™
gether superfluous to premise a Word concerning the Reason of the
*present Undertaking; the Thing it self plainly declaring my whole De-
sign to be, the giving as shorz, and yet, if I mistake not, as plain and
perspicuous a Compendium of the most material Articles of the Law of
Nature, as was possible; and this, lest, if such as betake themselves to
this Study should enter those vast Fields of Knowledge without having
fully imbibed the Rudiments thereof, they should at first sight be ter-
rified and confounded by the Copiousness and Difficulty of the Mat-
ters occurring therein. And, at the same time, it seems plainly a very
expedient Work for the Publick, that the Minds, of Youth especially,
should be early imbu’d with that Moral Learning, for which they will
have such manifest Occasion, and so frequent Use, through the whole
Course of their Lives.

And altho’ T have always looked upon it as a Work deserving no great
Honour, Tto Epitomize the larger Writings of others, and more espe-
cially one’s own; yet having thus done out of Submission to the com-
manding Authority of my Superiors, I hope no honest Man will blame
me for having endeavoured hereby to improve the Understandings of
Young Men more particularly; to whom so great Regard is to be had,
that whatsoever Work is undertaken for their sakes, tho’ it may not be

* Ann. 1673, published in Suedish a Year after his large Work. [Barbeyrac’s marginal
note (a), p. xix.]

tSee Julius Rondinus praef. ad Eris. Scand. in Postscripto & Comment. ad Pullum.
Ven. Lips. p. 46, 47. [Barbeyrac’s note I11.1, p. xxiii (relocated).]
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capable of great Acuteness or splendid Eloquence, yet it is not to be ac-
counted unworthy of any Man’s Pains. Beside, that no Man, in his
Wits, will deny, that these Principles thus laid down are more condu-
cive to the understanding of @// Laws in general, than any Elements of
the Law Civil can be.

And this might have sufficed for the present; but I am minded by
some, that it would not be improper to lay down some few Particulars,
which will conduce much to a right Understanding of the Constitution
of the Law of Nature, and for the better ascertaining its just Bounds and
Limits. And this I have been the more ready to do, that I might on this
occasion obviate the Pretences of some over-nice Gentlemen, who are
apt to pass their squeamish Censures on this Sort of Learning, which in
many Instances, is wholly separate from their Province.

Now ’tis very manifest, that Men derive the Knowledge of their Duty,
and what is fit to be done, or to be avoided in this Life, as it were, from
three Springs, or Fountain-Heads; to wit, From the Light of Nature;
From the Laws and Constitutions of Countries; And from the special Rev-
elation of Almighty God.

From the First of these proceed all those most common and ordinary
Duties of a Man; more particularly those that constitute him a sociable
Creature with the Rest of Mankind: From the Second are derived all the
Duties of a Man, as he is a Member of any particular City or Common-
wealth:* From the Third result all the Duties of a Christian Man.

1. These marginal subheadings in the Author’s Preface appear neither in Pufen-
dorf’s text nor in Tooke’s original translation, having been borrowed from Barbeyrac
by the editors of this edition.

2. Tooke’s struggle with Pufendorf’s political vocabulary begins here, with his
choice of “City or Common-wealth” to translate civitas, which Pufendorf uses to
signify the state. The republican terms “city,” “commonwealth,” and “civil society”
were commonly used to translate civitas during the sixteenth and seventeenth cen-
turies, even by Hobbes. Yet in the Introduction to his Leviathan (1651), Hobbes ex-
plicitly introduces “state” as the modern equivalent for civitas, and this usage was
widespread in the second half of the century. Given its evident suitability for ren-
dering Pufendorf’s nonrepublican conception of political authority, we may conjec-
ture that Tooke remained unhappy with the Hobbesian or absolutist connotations
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And from hence proceed #hree distinct Sciences: The first of which is
of the Law of Nature, common to all Nations; the second is of the Civil
or Municipal Law peculiar to each Country, which is or may be as
manifold and various as there are different States and Governments in
the World; the third is Moral Divinity?® as it is contra-distinct to that
Part of Divinity, which is conversant in explaining the Articles of our
Faith.

Each of these Sciences hath a peculiar Way of proving their Maxims,
according to their own Principles. The Law of Nature asserts, that this
or that Thing ought to be done, because from right Reason it is con-
cluded, that the same is necessary for the Preservation of Society
amongst Men.

The fundamental Obligation we lie under to the Civil Law is, that
the Legislative Power has enacted this or that Thing.*

The Obligation of Moral Divinity lies wholly in this; because God,
in the Sacred Scripture, has so commanded.

Now, as the Civil Law presupposes the Law of Nature, as the more gen-
eral Science; so if there be any thing contained in the Civil Law,
wherein the Law of Nature is altogether silent, we must not therefore
conclude, that the one is any ways repugnant to the other. In like man-
ner, if in Moral Divinity some Things are delivered, as from Divine
Revelation, which by our Reason we are not able to comprehend, and

of the term. In the event, he translates civizas using “state” on thirty-two occasions,
otherwise having recourse to a battery of circumlocutions including “community”
(59), “civil society” (23), “kingdom” (21), “nation” (14), and “society” (11), in addi-
tion to “city” (3) and “commonwealth” (20).

3. Tooke’s translation of Pufendorf’s theologia moralis or “moral theology.”

4. This the first sign that the editors of the 1716/35 edition were drawing on Bar-
beyrac’s translation to make subtle ideological revisions to Tooke’s. In Tooke’s first
edition this sentence reads: “Of Civi/ Laws and Constitutions, the supreme Reason
is the Will of the Law-giver,” which is much closer to Pufendorf’s original formula-
tion in terms of what the legislator lays down (quia legislator ita constituiz). In bor-
rowing the phrase “legislative power” from Barbeyrac’s puissance législative, the edi-
tors make room for a parliamentary legislator.

The difference
between the
Law of Nature,
Civil Law and
Moral Theol-

ogy.

The Maxims
of these three
Sciences in no
wise opposite
or contradic-
tory to each
other.
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which on that Score are above the Reach of the Law of Nature; it would
be very absurd from hence to set the one against the other, or to imagine
that there is any real /nconsistency between these Sciences. On the other
hand, in the Doctrine of the Law of Nature, if any things are to be pre-
supposed, because so much may be inferred from Reason, they are not
to be put in Opposition to those Things which the Holy Scripture on
that Subject delivers with greater Clearness; but they are only to be
taken in an abstracted Sense. Thus, for Example, from the Law of Na-
ture, abstracted from the Account we receive thereof in Holy Writ, there
may be formed an /dea of the Condition and State of the first Man, as
he came into the World, only so far as is within the Comprehension of
Human Reason. Now, *to set those Things in opposition to what is de-
livered in Sacred Writ concerning the same State, would be the greatest
Folly and Madness in the World.

But as it is an easie Matter to reconcile the Civi/ Law with the Law
of Nature; so it seems a little more difficult to set certain Bounds be-
tween the same Law of Nature and Moral Divinity, and to define in
what Particulars chiefly they differ one from the other.

Upon this Subject I shall deliver my Opinion briefly, not with any
Papal Authority, as if I was exempt from all Error by any peculiar Right
or Priviledge, neither as one who pretends to any Enthusiastick Reve-
lation; but only as being desirous to discharge that Province which I
have undertaken, according to the best of my Ability. And, as I am will-
ing to hear all Candid and Ingenuous Persons, who can inform me bet-
ter; and am very ready to retract what I have said amiss; so I do not
value those Pragmatical and Positive Censurers and Busie-bodies, who
boldly concern themselves with Things which no ways belong to them:
Of these Persons we have a very Ingenious Character given by Phaedrus:

*See L. N. N. L11. ¢. 1. §8. c. 11. S2. Dissert. Acad. X. de statu Nat. §3. Eris. Scand.
praef. Rondini Apol. advers. Indicem Novitat. S11, 12, 16. p. 20. seq. Specim. Controv.
¢.3.81,3. & p.20. ¢. 4. S16. p. 217, 258. sequ. Spicileg. Controv. c. 2. §1. 13, 15. ¢. 3. SL.
- 357, 380. sequ. Rondin. Dissert. Epist. S1. p. 396. & Postscript. ad Seckendorff Puf-
fendorf. Epist. ad Amic. Erid. p. 133. Comment. super Pullo Lips. Ven. p. 11, 16, 36, 44,

46, 52, 54.
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*They run about, says he, as mightily concerned; they are very busie even
when they have nothing to do; they puff and blow without any occasion;
they are uneasie to themselves, and troublesome to every body else.

Now the Chief Distinction, whereby these Sciences are separated from
one another, proceeds from the different Source or Spring whence each
derives its Principles; and of which I have already discoursed. From
whence it follows, if there be some things, which we are enjoined in
Holy Writ either to do or forbear, the Necessity whereof cannot be dis-
cover'd by Reason alone, they are to be looked upon as out of the Cog-
nizance of the Law of Nature, and properly to appertain to Moral Di-
vinity.

Moreover, in Divinity the Law is considered as it has the Divine Prom-
ise annexed to it, and with Relation to the Covenant between God and
Man; from which Consideration the Law of Nature abstracts, because
the other derives it self from a particular Revelation of God Almighty,
and which Reason alone could not have found out.

But the greatest Difference between them is this; that the main End and
Design of the Law of Nature is included within the Compass of " this
Life only, and so thereby a Man is informed how he is to live in Society
with the Rest of Mankind: But Moral Divinity instructs a Man how to
live as a Christian; who is not only obliged to live honestly and virtu-

* Est Ardelionum quaedam Romae Natio,
Trepide concursans, occupata in otio,
Gratis anbelans, multa agendo nibil agens,
Sibi molesta & aliis odiosissima. Phaed. Lib. II. Fab. s.
[Barbeyrac’s note I1L.2, p. xxv.]
1t is true that Revelation has, beyond all doubt, asserted and given full Evidence
of the Immortality of the Soul, and of the Certainty of Rewards and Punishments
in the World to come: It is also certain, that the fundamental and distinguishing
Principle of Moral Theology, is the Hope of a blessed Eternity, promised to those
who direct their Lives by Gospel Precepts. However, we must not therefore take
from the Law of Nature all Regard to a future Life: For we may, by the meer Light
of Reason, proceed so far at least, as to discover, that it’s not improbable, that God

The difference
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ously in this World, but is besides in earnest Expectation of the Reward
of his Piety after this Life; and therefore he has his Conversation in
Heaven, but is here only as a Stranger and a Pilgrim. For although the
Mind of Man does with very great Ardency pursue after Immortality,
and is extremely averse to its own Destruction; and thence it was, that
most of the Heathens had a strong Persuasion of the separate State of
the Soul from the Body, and that then Good Men should be rewarded,
and Evil Men punished; yet notwithstanding such a strong Assurance of
the Certainty hereof, upon which the Mind of Man can firmly and en-
tirely depend, is to be derived only from the Word of God. Hence it is
that the Dictates of the Law of Nature are adapted only to Human Ju-
dicature, which does not extend it self beyond this Life; and it would be
absurd in many respects to apply them to the Divine Forum, which
concerns it self only about Theology.

From whence that also follows, that, because Human Judicature regards
only *the external Actions of Man, but can no ways reach the Inward
Thoughts of the Mind, which do not discover themselves by any out-
ward Signs or Effects; therefore the Law of Nature is for the most part
exercised in forming the outward Actions of Men. But Moral Divinity
does not content it self in regulating only the Exterior Actions; but is

will punish in another World, those who have wilfully violated the Law of Nature,
and have thereupon suffered neither Human nor Divine Punishment in this Life;
nay farther, that this Opinion is much more probable than the contrary one to it. If
this be so, it is agreeable to the Laws of Prudence and good Sense, that no Man, for
the sake of a short and transient Satisfaction, should expose himself even to a Pos-
sibility of being eternally miserable: And thus far the Fear of being punished in the
Life to come; may very justly be said to appertain to the Sanction of the Law of Na-
ture. See L. N. N. lib. 2. c. 3. S21. [This footnote (Barbeyrac’s, VL1, p. xxvii) is the
first advocating an important departure from Pufendorf’s conception of natural law.
By insisting that the likelihood of divine punishment is open to reason and hence
forms a part of natural law, Barbeyrac seeks to evade the restriction of natural law to
“this life,” thereby undermining Pufendorf’s attempt to reconstruct natural law as a
secular civil ethics. Their inclusion of this note suggests that the English editors were
also seeking to maintain some sort of continuity between natural law and moral the-
ology, civil and religious duties.]

* Eris. Scandic. Specim. Controvers. c. 4. S19. p. 262. Spicileg. c. 1. $20. p. 355, &
c. 11. S10. p. 371. Epist. ad Amicos. p. 133.
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more peculiarly intent in forming the Mind, and its internal Motions,
agreeable to the good Pleasure of the Divine Being; disallowing those
very Actions, which outwardly look well enough, but proceed from an
impure and corrupted Mind. And this seems to be the Reason why the
Sacred Scripture doth not so frequently treat of those Actions, that are
under certain Penalties by Human Laws, as it doth of those, which, as
Seneca expresses it, *are out of the Reach of any such Constitutions.
And this will manifestly appear to those, who shall carefully consider
the Precepts and Virtues that are therein inculcated; altho’, as even
those Christian Virtues do very much dispose the Minds of Men to-
wards the maintaining of mutual Society; so likewise Moral Divinity
does mightily promote the Practice of all the main Duties that are en-
joyn’d us in our Civil Deportment: So that, if you should observe any
one behave himself like a restless and troublesome Member in the
Common-wealth, you may fairly conclude, that the Christian Religion
has made but a very slight Impression on that Person, and that it has
taken no Root in his Heart.

And from these Particulars, I suppose, may be easily discovered; not
only the certain Bounds and Limits which distinguish the Law of Na-
ture, as we have defined it, from Moral Divinity; but it may likewise be
concluded, that the Law of Nature is no way repugnant to the Maxims
of sound Divinity; but is only to be abstracted from some particular
Doctrines thereof, which cannot be fathom’d by the Help of Reason
alone. From whence also it necessarily follows, that in the Science of the
Law of Nature, a Man should be now consider’d, as being deprav’d in
his very Nature, and upon that Account, as a Creature, subject to many
vile Inclinations: $For although none can be so stupid as not to discover
in himself many Evil and inordinate Affections, nevertheless, unless we

* Quam angusta innocentia est ad legem bonum esse? Quanto latiis Officiorum patet
quam Juris Regula? Quam multa Pietas, Humanitas, Liberalitas, Justitia, Fides exigunt,
quae omnia extra Publicas Tabulas sunt? Seneca de Ira, lib. 2. cap. 27. [Barbeyrac’s
note 1, p. xxix.]

¥ Dissert. Acad. IV. de Systemar Civit. §7. & IX. de Concord, verae polit, cum Relig.
Christ.

= Specim. Controv. c. 1. S2.
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were inform’d so much by Sacred Writ, it would not appear, that this
Rebellion of the Will was occasioned by the first Man’s Transgression;
and consequently, since the Law of Nature does not reach those Things
which are above Reason, it would be very preposterous to derive it from
the State of Man, as it was uncorrupt before the Fall; *especially since
even the greatest Part of the Precepts of the Decalogue, as they are de-
liver'd in Negative Terms, do manifestly presuppose the deprav'd State
of Man. Thus, for Example, in the First and Second Commandment,
it seems to be supposed, that Mankind was naturally prone to the Belief
of Polytheism and to Idolatry. For if you should consider Man in his
Primitive State, wherein he had a clear and distinct Knowledge of the
Deity, as it were by a peculiar Revelation; I do not see how it could ever
enter into the Thoughts of such a one, to frame any Thing to himself
to which he could pay Reverence, instead of, or together with, the true
Gop; or to believe any Divinity to reside in that which his own Hands
had form’d; therefore there was no Necessity of laying an Injunction
upon him in Negative Terms, that he should not worship other Gods;
but this Plain Affirmative Precept would have been sufficient; 7hou
shalt love, honour, and adore GOD, whom you know to have created both
your self, and the whole Universe. And the same may be said of the Third
Commandment: For why should it be forbidden, in a Negative Pre-
cept, to blaspheme God, to such a one who had at the same time a clear
and perfect Understanding of his Bounty and Majesty; and who was
actuated by no inordinate Affections, and whose Mind did chearfully
acquiesce in that Condition, wherein he was placed by Almighty God?
How could such a one be Guilty of so great Madness? But he needed
only to have been admonish’d by this Affirmative Precept; Thar he
should glorifie the Name of GOD. But it seems otherwise of the Fourth
and Fifth Commandments; which, as they are Affirmative Precepts,
neither do they necessarily presuppose the deprav’d State of Man, they

* Praefat. p. 3. ad Jur. Nat. & Gent. Postscript. Rondini ad Seckendorf. Apol. §28.
Specim. Controv. c. 4. S12, 17. Spicileg. c. 11. S1, 5, 6, 8, 14. Comment. ad Ven. Lips.

p-37
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may be admitted, Mankind being consider’d as under ezzher Condition.
But the thing is very manifest in relation to the other Commandments,
which concern our Neighbour; for it would suffice plainly to have en-
joyn’d Man, consider’d as he was first created by Gop, that he should
love his Neighbour, whereto he was beforehand inclin’d by his own Na-
ture. But how could the same Person be commanded, that he should
not kil/, when Death had not as yet fall'n on Mankind, which enter’d
into the World upon the account of Sin? But now there is very great
Need of such a Negative Command, when, instead of loving one an-
other, there are stir'd up so great Feuds and Animosities among Men,
that even a great Part of them is owing purely to Envy, or an inordinate
Desire of invading what belongs to another; so that they make no scru-
ple, not only of destroying those that are innocent, but even their
Friends, and such as have done them signal Favours; and all this, for-
sooth, they are not asham’d to disguise under the specious Pretence of
Religion and Conscience. In like manner, what Need was there ex-
pressly to forbid Adultery, among those married Persons, whose mutual
Love was so ardent and sincere? Or, what Occasion was there to forbid
Theft, when as yet Covetousness and Poverty were not known, nor did
any Man think that properly his own, which might be useful or prof-
itable to another? Or, to what purpose was it to forbid the bearing False
Witness, when as yet there were not any to be found, who sought after
Honour and Reputation to themselves, by Slandering and Aspersing
others with false and groundless Calumnies? So that not unfitly, you
may here apply the Saying of Zacitus, *Whilst no corrupt Desires deprav'd
Mankind, the first Men liv'd without Sin and Wickedness, and therefore
[ree from Restraint and Punishment; and whereas they coveted nothing bur
what was their due, they were barr'd from nothing by Fear.

* Vetustissimi Mortalium, null adhuc pravd libidine, sine probro, et scelere, eoque
sine poena aut coercitionibus agebant; & ubi nibil contra morem cuperent, nihil per me-
tum vetabantur. Tacit. Annal. Lib. III. Cap. XXVI.

[Barbeyrac’s note VIIL1, p. xxxiv.]
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And these Things being rightly understood, may clear the way for re-
moving this Doubt; *whether the Law was different, or the same, in the
Primitive State of Nature, before the Fall? Where it may be briefly an-
swer'd. That the most material Heads of the Law were the same in each
State; but that many particular Precepts did vary, according to the Di-
versity of the Condition of Mankind; or rather, that the same Summary
of the Law was explain’d by diverse, but not contrary Precepts; according
to the different State of Man, by whom that Law was to be observ’d.
Our Saviour reduced the Substance of the Law to two Heads: Love God,
and Love thy Neighbour: To these the whole Law of Nature may be re-
ferr’d, as well in the Primitive, as in the Deprav’d State of Man; (unless
that in the Primitive State there seems not any, or a very small Differ-
ence between the Law of Nature, and Moral Divinity.) For that Mutual
Society, which we laid down as a Foundation to the Law of Nature, may
very well be resolv’d into the Love of our Neighbour. But when Twe
descend to particular Precepts, there is indeed a very great Difference,
both in relation to the Commands and Prohibitions.

And as to what concerns the Commands, there are many which have
place in this State of Mankind, which seem not to have been necessary
in the Primitive State: And that partly, because they presuppose such a
Condition, as, ’tis not certain, could happen to that most happy State
of Mankind; partly, because there can be no Notion of them, without
admitting Misery and Death, which were unknown there: As for In-
stance, we are now enjoyn’d by the Precepts of the Law of Nature, not
to deceive one another in Buying or Selling, not to make use of false
Weights or Measures, to repay Money that is lent, at the appointed
Time. But it is not yet evident, whether, if Mankind had continu’d
without Sin, there would have been driven, any Trade and Commerce,
as there is now in the World; or whether there would then have been
any Occasion for the Use of Money. In like manner, if such Kind of
Communities as are now adays, were not to be found in the State of

Innocence, there would be then likewise no Occasion for those Laws

* Eris. Scandic. Specim. Contr. [. 4. S20. p. 263.
t Spicileg. c. 1. S17.
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which are presuppos’d as requisite for the well-ordering and Govern-
ment of such Societies. We are also now commanded by the Law of Na-
ture, 10 succour those that are in Want. To relieve those that are oppressed.
10 take care of Widows and Orphans. But it would be to no purpose to
have inculcated these Precepts to those who were no ways subject to
Misery, Poverty, and Death. The Law of Nature now enjoyns us, 7o for-
give Injuries; and, 1o use our utmost Endeavours towards the promoting of
Peace amongst all Mankind. Which would be unnecessary among those
who never offended against the Laws of Mutual Society. And this too is
very evident in the Prohibitory Precepts which relate to the Natural,
not Positive, Law. For although every Command does virtually contain
in it self a Prohibition of the opposite Vice; (as, for Instance, he that is
commanded to love his Neighbour, is at the same time forbidden to do
such Actions, as may any ways thwart or contradict his Duty of Love:)
Yet it seems superfluous that these things should be ordain’d by express
Commands, where there are no disorderly Inclinations to excite Men
to the committing such Wrongs. For the Illustration of which, this may
be taken notice of, that *So/on would by no Publick Law enact any Pun-
ishment for Parricides, because he thought that no Child could be
guilty of so horrid an Impiety. In like manner we find an Account, in
the "History of the West-Indies, concerning the People of Nicaragua;
that in their Laws no Punishment was appointed for those who should
kill the Cacique, by which Name they call their Princes; because, say
they, there can be no Subject, who would contrive or perpetrate so base
an Action. I am afraid it may savour too much of Affectation to enlarge
any farther in the Proof of what is in it self so clear and evident. Yet I
shall add this one Example, fitted to the meanest Capacity. Suppose
there are two Children, but of different Dispositions, committed to the
Care of a certain Person: One of which is Modest and Bashful, taking
great delight in his Studies; the other proves Unruly, and Surly; giving

* Diog. Laert. lib. 1. Ss9. Edit. Amstelod. [Barbeyrac’s marginal note (a),
p. xoxxvii.]

¥ Franc, Lopez de Gomara, Hist. General. Ind. Occid. Cap. 207. [Barbeyrac’s mar-
ginal note (b), p. xxxviii.]
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himself over more to loose Pleasures, than to Learning. Now the Duty
of both these is the same, To follow their Studies; but the particular Pre-
cepts, proper to each, are different; for it is sufficient to advise the For-
mer to what Kind of Studies he must apply himself, at what Time, and
after what Manner they are to be follow’d: But as for the Other, he must
be enjoyn’d under severe Penalties, not to Wander abroad, not to
Game, not to sell his Books, not to get others to make his Exercises, not
to play the good Fellow, not to run after Harlots. Now if any one
should undertake, in a set Discourse, to declaim against these things to
him of the contrary Temper, the Child might very well enjoyn him Si-
lence, and bid him inculcate them to any Body else, rather than to him,
who takes no Delight or Pleasure in such Practices. From whence I look
upon it as manifest, that the Law of Nature would have a quite different
Face, if we were to consider Man, as he was in his Primitive State of
Innocence.

And now since the Bounds and Limits of this Science, whereby it is
distinguish’d from Moral Divinity, are so clearly set down, it ought at
least to have the same Priviledges with other Sciences, as the Civil Law,
Physick, Natural Philosophy, and the Mathematicks; wherein if any
Unskilful Person presume to meddle, assuming to himself the Quality
of a Censor, without any Authority, he may fairly have that objected to
him, which was formerly done by *Apelles to Megabyzus, who under-
took to talk at random about the Art of Painting; Pray, said he, be silent,
lest the Boys laugh at you, who pretend to ralk of Matters you do not un-
derstand,

Now, upon the whole, I am content to submit to the Judgment of
Discreet and Intelligent Persons; but as for Ignorant and Spiteful De-
tractors, ’tis better to leave ’em to themselves, to be punish’d by their
own Folly and Malice; since according to the Ancient Proverb, 7he
Ethiopian cannot change his Skin.

*Rather Zeuxis, Ael. V. H.11. 2. Plut. de. Adulat. [Barbeyrac’s marginal note (a),
p- xI (abbreviated).]
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O CHAPTER 1 0]

Of Human Actions in general, the Principles
of ’em, and how to be accounted for,
or imputed

What we mean here by the Word Dury, is, That *Action of a Man, 1. What

which is regularly order'd according to some prescrib’d Law, which he is P

0blig’d to obey. To the Understanding whereof it is necessary to premise
somewhat, as well touching the Nature of a Human Action, as concern-
ing Laws in general.

By a Human Action we mean not every Motion that proceeds from the 1I. Whata Hu-

Faculties of a Man; but such only as have their Original and Direction ™" Action.

from those Faculties which God Almighty has endow’d Mankind
withal, distinct from Brutes; that is, such as are undertaken by the Light
of the Understanding, and the Choice of the Will.

*The ancient Stoicks call'd Actions by the Greek Word «afnwov, and by the Latin
OFFICIUM, and in English we use the Word OFFICE in the same Sense, when we
say, Friendly Offices, &c. but then the Definition hereof given by the Philosophers,
is too loose and general, since thereby they understood nothing but an Action con-
formable to Reason. As may appear from a Passage of Cicero (de Fin. Bon. & Mal. L.
3. ¢. 17.) Quod autem ratione actum sit, id OFFICIUM appellamus. See also De Offic.
L 1. ¢. 3. & Diogenes Laertius Lib. VIL. Sect. 107, 108. [This slightly modified version
of Barbeyrac’s note L1, p. 1 is intended to clarify Pufendorf’s conception of duty (of*
ficium), as action commanded by a superior, by contrasting it with the philosopher’s
conception, as action in accordance with right reason.]
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For it is not only put in the Power of Man to 4now the various Things
which appear in the World, to compare them one with another, and
from thence to form to himself new Notions; but he is able to look for-
wards, and to consider what he is to do, and to carry himself to the Per-
formance of it, and this to do after some certain Manner, and to some
certain End; and then he can collect what will be the Consequence
thereof. Beside, he can make a Judgment upon Things already done,
whether they are done agreeably to their Rule. Not that all a Man’s Fac-
ulties do exert themselves continually, or after the same manner, but
some of them are stird up in him by an internal Impulse; and when
rais’d, are by the same regulated and guided. Neither beside has a Man
the same Inclination to every Object; but some he Desires, and for oth-
ers he has an Aversion: And often, though an Object of Action be be-
fore him, yet he suspends any Motion towards it; and when many Ob-
jects offer themselves, he chuses one and refuses the rest.

As for that Faculty therefore of comprehending and judging of Things,
which is called the Understanding; it must be taken for granted, first of
all, *That every Man of a mature Age, and entire Sense, has so much
Natural Light in him, as that, with necessary Care, and due Considera-
tion, he may rightly comprehend, at least those general Precepts and
Principles which are requisite in order to pass our Lives here honestly
and quietly; and be able to judge that these are congruous to the Nature
of Man. For if this, at least, be not admitted within the Bounds of the

*This is evident from the Example of the Heathen, and the Holy Scriptures are
express in this Point; for thus they say: For when the Gentiles, which have not the Law
(Written or Revealed, as was that of Moses) do by NATURE the things contained in
the Law, these having not the Law are a Law unto themselves: Which shew the Work of
the Law written in their Hearts, their Conscience also bearing Witness, and their
Thoughts the mean while accusing, or else excusing one another; (that is, when they do
ill, they condemn themselves in their own Conscience, and on the contrary, when
they do well, they have in themselves an inward Approbation and Satisfaction: From
whence it plainly appears they have Ideas of Good and Evil.) Rom. ii. 14, 15. [In this
note (IV.1, p. 3) Barbeyrac seeks to close the gap between Pufendorf’s conception of
understanding (as the capacity to deduce the rules of civil tranquillity) and the Cal-
vinist conception of conscience (as the individual’s inner access to moral laws in-

scribed in the heart by God).]
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Forum Humanum, [or Civil Judicature] Men might pretend an invin-
cible Ignorance for all their Miscarriages; *because no Man i foro hu-
mano can be condemn’d for having violated a Law which it was above

his Capacity to comprehend.

The Understanding of Man, when it is rightly instructed concerning that
which is to be done or omitted, and this so, as that he is able to give
certain and undoubted Reasons for his Opinions, is wont to be call’d
CONSCIENCE RIGHTLY INFORM’ D: That is, govern’d by sure Princi-
ples, and settling its Resolutions conformably to the Laws. But when a
Man has indeed entertain’d the #rue Opinion about what is to be done
or not to be done, the Truth whereof yet he is not able to make good
by Reasoning; but he either drew such his Notion from his Education,
way of Living, Custom, or from the Authority of Persons wiser or better
than himself; and no Reason appears to him that can persuade the con-
trary, this uses to be call'd Conscientia probabilis, CONSCIENCE
grounded upon PROBABILITY. And by this the greatest part of Man-
kind are govern’d, it being the good Fortune of few to be able to en-
quire into, and to know, the Causes of Things.

And yet it chances often, to some Men especially in singular Cases, that
Arguments may be brought on 4o/ sides, and they not be Masters of
sufficient Judgment to discern clearly which are the strongest and most
weighty. And this is call'd a "TDousTing CoNsciENCE. In which Case
this is the Rule: As long as the Understanding is unsatisfied and in doubr,

*L.N. N. 1. c.3.83. Apol. S21. Eris. Scand. p. 37.

YA scrupulous Conscience, proceeding mostly from Weakness and Superstition, is
only to be help’d by better Information. Here our Author’s Definition of Conscience
may be noted, that it is an Act of the Mind judging of what a Man has omitted or
done, according to some Rule to which he was rightly oblig’d. Nay, in strict Sense,
to act against Conscience is no other than wittingly and willingly to do Evil. [Added
by the English editors, this note expounds Pufendorf’s conception of conscience
rather than Barbeyrac’s. In treating conscience as judgment in accordance with an
imposed rule—rather than as individual insight into God’s laws or intentions—
Pufendorf was counteracting doctrines (some of them Calvinist) that placed con-
science above civil duty.]
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whether the thing to be done be good or evil, the doing of it is to be deferr’d.
For to set about doing it before the Doubt is answer’d, implies a sinful
Design, or at least a Neglect of the Law.

Men also oftentimes have wrong Apprehensions of the matter, and take
that to be true which is false; and then they are said to be in an Error;
and this is called Vincible Error, when a Man by applying due Attention
and Diligence might have prevented his falling thereinto; and it’s said
to be Invincible Error, when the Person, with the utmost Diligence and
Care that is consistent with the common Rules of Life, could not have
avoided it. But this sort of Error; at least, among those who give their
Minds to improve the Light of Reason, and to lead their Lives regularly,
happens not in the common Rules of living, but only in peculiar Matters.
For the Precepts of the Law of Nature are plain; and that Legislator who
makes positive Laws, both does and ought to take all possible Care, that
they may be understood by those who are to give Obedience to them.
So that this Sort of Error proceeds only from a supine Negligence. But
in particular Affairs tis easie for some Error to be admitted, against the
Will, and without any Fault of the Person, concerning the Object and
other *Circumstances of the Action.

Where Knowledge simply is wanting as to the Thing performed or
omitted, such Defect of Knowledge is call’d Ignorance.!

This Ignorance may be two Ways consider’d, either with respect to
its Origin, or with respect to its Influence on the Action. With reference
to this latter, Ignoranceis of two Sorts, one being the Cause of the Thing
ignorantly done, the other not; on which account the first of these is
call'd Efficacious Ignorance, the other Concomirant.

*Such Circumstances are the Manner, the Intention, the Instrument, the Quality
of the Thing done, &c¢. Thus, for Example, A Man may happen to kill another with-
out any Thought of doing so; he may mistake him for an Enemy, may give him
Poison when he thinks what he gives him is wholsom Liquor. Tho’ we may believe
Actions so circumstantiated to be innocent, yet no Man can innocently assert, that
Murder or Poisoning are lawful. [Barbeyrac’s note VIL1, p. 6.]

1. This subsection is an example of the editors’ attempting to improve on Tooke’s
version, using Barbeyrac as their model to change the order of exposition, and then
adding their own biblical examples to clarify the different forms of morally signifi-
cant ignorance. In general, Tooke’s original is clearer.
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EFFICACIOUS Ignorance is the Want of such Knowledge as, had it
not been wanting, would have hindred the Action: Such was Abime-
lech’s Ignorance, Gen. XX. 4, 5. who, had he known Sarah to have been
Abraham’s Wife, had never entertain’d any Thoughts of taking her to
himself. Concomitant Ignorance is the Want of such Knowledge, as had
it not been wanting, would not have hindred the Fact: As suppose a
Man should kill his Enemy by a chance Blow, whom he would other-
wise have kill'd, had he known him to have been in that particular
Place.

Ignorance with respect to its Origin is either Voluntary or Involun-
tary. Voluntary Ignorance is either contracted by mere negligence, idle-
ness and unattention; or else affected, that is, proceeding from a direct
and formal Contempt of the means of informing our selves in what we
were able, and what it was our Duty to come to the knowledge of. /n-
voluntary Ignorance consists in the want of knowing such Things, as it
was neither in our Power, nor a part of our Duty to come to the knowl-
edge of. This likewise is of two Sorts: The former is, when in doing a
Thing a Man is not able to overcome the Ignorance from which it pro-
ceeds, and yet is in Fault for falling into that Ignorance; which is the
Case of Drunken Men. The latter is, when a Man is not only ignorant
of such Things as could not be known before the Action, but is also
*free from any Blame upon the account of his falling into that Igno-

rance, or his continuing in it.

The other Faculty, which does peculiarly distinguish Men from Brutes,
is called the Will; by which, as with an internal Impulse, Man moves
himself to Action, and chuses that which best pleases him; and rejects
that which seems unfit for him. Man therefore has thus much from his
Will: First, that he has a Power to act willingly, that is, he is not deter-
min’d by any intrinsick Necessity to do this or that, but is himself the
Author of his own Actions: Next, that he has a Power to act freely, that

*There is no other but this last sort of Ignorance that is really involuntary and
invincible, and capable entirely to excuse Men in doing any prejudicial Acts; for it
is Men’s own Faults that they fall into any of the forementioned sorts of Ignorance.
[Barbeyrac’s note VIIL.2, p. 8.]
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is, upon the Proposal of one Object, he may act or not act, and either
entertain or reject; or if divers Objects are propos’d, he may chuse one
and refuse the rest. Now whereas among human Actions some are un-
dertaken for their own Sakes, others because they are subservient to the
attaining of somewhat farther; that is, some are as the End, and others as
Means: As for the End, the Will is thus far concern’d, That being once
known, this first approves it, and then moves vigorously towards the
achieving thereof, as it were, driving at it with more or less earnestness;
and this End once obtain'd, it sits down quietly and enjoys its Acquist
with Pleasure. For the Means, they are first to be approv’d, then such as
are most fit for the Purpose are chosen, and at last are applyd to Use.

But as Man is accounted to be the Auzhor of his own Actions, because
they are voluntarily undertaken by himself: So this is chiefly to be ob-
serv’d concerning the Will, to wit, that its Spontaneity, or natural Free-
dom, is at least to be asserted in those Actions, concerning which a Man
is wont to give an Account before any human Tribunal. For where an
absolute Freedom of choice is wholly taken away, there not the Man who
acts, but he that imposed upon him the Necessity of so doing, is to be
reputed the Author of that Action, to which the other unwillingly min-
istred with his Strength and Limbs.

Farthermore, though the Will do always desire Good in general, and has
continually an aversion for Evi/ also in general; yet a great Variety of
Desires and Actions may be found among Men. And this arises from
hence, that all Things that are Good and Evil do not appear purely so
to Man, but mixt together, the good with the bad, and the bad with the
good; and because different Objects do particularly affect divers Parts,
as it were, of a Man; for instance, some regard that good Opinion and
Respect that a Man has for himself; some affect the outward Senses; and
some that Love of himself, from which he desires his own Preservation.
From whence it is, that those of the first Sort appear to him as repuzable;
of the second as pleasant; and of the last as profitable: And accordingly
as each of these have made a powerful Impression upon a Man, it brings
upon him a peculiar Propensity towards that way; whereto may be
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added the particular /nclinations and Aversions that are in most Men to
some certain Things. From all which it comes to pass, that upon any
Action several Sorts of Good and Evil offer themselves, which either are
true or appear so; which some have more, some less Sagacity to distin-
guish with solidity of Judgment. So that ’tis no wonder that one Man
should be carried eagerly on to that which another perfectly abhors.

But neither is the Will of Man always found to stand equally poised
with regard to every Action, that so the Inclination thereof to this or
that Side should come only from an Internal Impulse, after a due Con-
sideration had of all its Circumstances; but it is very often pusht on one
way rather than another by some outward Movements. For, that we may
pass by that universal Propensity to Evil, which is in all Mortals (the
Original and Nature of which belong to the Examination of another
* Forum;) first, a peculiar Disposition of Nature puts a particular kind of
byass upon the Will, by which some are strongly inclin’d to certain sorzs
of Actions; and this is not only to be found in single Men, but in whole
Nations. This seems to proceed from the Temperature of the Air that
surrounds us, and of the Soil; and from that Constitution of our Bodies
which either was deriv’d to us in the Seed of our Parents, or was occa-
sion’d in us by our Age, Diet, the want or enjoyment of Health, the
Method of our Studies, or way of Living, and Causes of that sort; beside
the various formations of the Organs, which the Mind makes use of in
the Performance of its several Offices, and the like. And here, beside
that a Man may with due Care very much alter the Temperament of his
Body, and repress the Exorbitances of his natural Inclination, it is to be
noted, that how much Power soever we attribute hereto, yet it is not to
be understood to be of that Force as to hurry a Man into such a Vio-
lation of the Law of Nature, as shall render him obnoxious to the Civi/
Judicature, where evil Desires are not animadverted on, "provided they
break not forth into external Actions. So that after all the Pains that can

*The Judgment of the Divines. [One of Tooke’s own (rare) marginal notes from
the first edition of 1691.]
Y Hugo Grotius de Jure Belli & Pacis. Lib. 11. c. 20. S18.
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be taken to repel Nature, if it takes its full Swinge, yet it may so far be
restrain’d as not to produce open Acts of Wickedness; and the Difficulzy
which happens in vanquishing these Propensities is abundantly recom-
pens’d in the Glory of the Conquest. But if these Impulses are so strong
upon the Mind, that they cannot be contain’d from breaking forth, yet
there may be found a Way, as it were to draw them off, without Sin.

The frequent Repetition of Actions of the same kind does also incline
the Will to do certain Things; and the Propensity which proceeds from
hence is called Habit or Custom; for it is by this that any Thing is un-
dertaken readily and willingly; so that the Object being presented, the
Mind seems to be forced thitherward, or if it be absent, the same is ear-
nestly desirous of it. Concerning which this is to be observ’d, That as
there appears to be no Custom, but what a Man may, by applying a due
Care, break and leave off; so neither can any so far put a force upon the
Will, but that a Man may be able at any Time to restrain himself from
any external Acts at least, to which by that he is urged. And because it
was in the Persons own Power to have contracted this Habit or not,
whatsoever easiness it brings to any Action, yet if that Action be good,
it loses nothing of its Value therefore, as neither doth an evi/ Thing
abate ought of its Pravity. But as a good Habit brings Praise to a Man,
so an 7/l one shews his Shame.

It is also of great Consideration, whether the Mind be in a guier and
placid State, or whether it be affected with those peculiar Motions we
call the Passions. Of these it is to be known, that how violent soever they
are, a Man with the right Use of his Reason may yet conquer them, or
at least contain them so far within Bounds, as to hinder them from pro-
ducing those Actions they prompt Men to do. *But whereas of the Pas-
sions some are rais’d from the Appearance of Good, and others of Evil;
and do urge either to the procuring of somewhat that is acceprable, or
to the avoiding of what is mischievous, it is agreeable to Human Nature,
that #hese should meet among Men more fazvour and pardon, than those;

* Apolog. Sect. 22. in Eris. Scandic. p. 39.
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and that according to such degrees as the Mischief that excited them
was more hurtful and intolerable. For to want a Good not altogether
necessary to the Preservation of Nature is accounted more easie, than to
endure an Evil which tends to Nature’s Destruction.

Farthermore, as there are *certain Maladies, which take away all Use of XV. By intoxi-

the Reason either perpetually or for a time: So ’tis customary in many
Countries, for Men on purpose to procure to themselves a certain kind
of Disease which goes off in a short time, but which very much con-
founds the Reasoning Faculty. By this we mean Drunkenness; proceed-
ing from certain kinds of Drink, and Fumes, which hurry and disturb
the Blood and Spirits, thereby rendring Men very prone to Lust, Anger,
Rashness and immoderate Mirth; so that many by Drunkenness are set as
it were beside themselves, and seem to have put on another Nature, than
that which they were of, when sober. But as this does not always take
away the whole Use of Reason; so, as far as the Person does willingly put
himself in this State, it is apt to procure an Abhorrence rather than a
Jfavourable Interpretation of what is done by its Impulse.

Now of Human Actions, as those are call'd Voluntary, which proceed
from, and are directed by the Will; so if any thing be done wirtingly,
altogether against the Will, these are call’d /nvoluntary, taking the Word
in the narrowest sense; for taking it in the largest, it comprehends even
those which are done through Ignorance. But Involuntary in this place
is to signifie the same as forc d; that is, when by an external Power which
is stronger, a Man is compell’d to use his Members in any Action, to
which he yet signifies his Dissent and Aversion by Signs, and particu-
larly by counterstriving with his Body. Less properly those Actions are
also called Involuntary, which by the Imposition of a great Necessity are
chosen to be done, as the lesser Evil; and for the Acting whereof the Per-
son had the greatest Abomination, had he not been set under such Ne-

*The Effect of these sort of Maladies, and of Drunkenness is not, to speak prop-
erly, a giving to the Will a bent and inclination to this or that thing, so much as an
entire destroying the Principle of Human Actions; because Men under these Cir-
cumstances know not any thing of what they do. [Barbeyrac’s note XV.1, p. 14.]
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cessity. These Actions therefore are call’d Mixz. With Voluntary Actions
they have this in common, that in the present State of Things the Will
chuses them as the lesser Evil. With the /nvoluntary they are after a sort
the same, as to the Effect, because they render the Agent either notatall,
or not so heinously blameable, as if they had been done spontaneously.

Those Human Actions then which proceed from, and are directed by
the Understandingand the Will, have particularly this natural Propriety,
*that they may be imputed to the Doer; that is, that a Man may justly
be said to be the Author of them, and be oblig’d to render an Account
of such his Doing; and the Consequences thereof, whether good or bad,
are chargeable upon him. For there can be no truer Reason why any
Action should be imputable to a Man, than that he did it either medi-
ately or immediately knowingly and willingly; or that it was in his Power
to have done the same or to have let it alone. Hence it obtains as the
prime Axiom in Matters of Morality which are liable to the Human Fo-
rum: That every Man is accountable for all such Actions, the Performance
or Omission of which were in his own Choice. Or, which is tantamount,
That every Action that lies within a Man's Power to perform or omit, is
chargeable upon him who might or might not have done it. So on the con-
trary, no Man can be reputed the Author of that Action, which neither in
it self nor in its cause, was in his Power.

From these Premisses we shall deduce some particular Propositions, by
which shall be ascertain’d, what every Man ought to be accountable for;
or, in other Words, which are those Actions and Consequences of
which any one is to be charged as Auzhor.

None of those Actions which are done by another Man, nor any Opera-
tion of whatsoever other things; neither any Accident, can be imputable to
any Person, but so far forth as it was in his Power, or as he was oblig’d
to guide such Action. For nothing is more common in the World, than
to subject the Doings of one Man to the Manage and Direction of an-
other. Here then, if any thing be perpetrated by one, which had not

*L.N.N. L 1. ¢ 5. §3. Spicileg. Jur. Nat. S12. in Eris. Scandic. Page 343.
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been done, if the other had performed his Duzy and exerted his Power;
this Action shall not only be chargeable upon him who immediately did
the Fact, but upon the other also who neglected to make use of his Au-
thority and Power. And yet this is to be understood with some restric-
tion; so as that Possibility may be taken morally, and in a large Sense. For
no Subjection can be so strict, as to extinguish // manner of Liberzy in
the Person subjected; but so, that ’twill be in his Power to resist and act
quite contrary to the Direction of his Superior; neither will the State of
Human Nature bear, that any one should be perpetually affix’d to the
side of another, so as to observe «// his Motions. Therefore when a Su-
periour has done every thing that was requir’d by the Rules of his Direc-
torship, and yet somewhat is acted amiss, this shall be laid only to the
charge of him that did it. Thus, whereas Man exercises Dominion over
other Animals, what is done by them to the detriment of another, shall
be charged upon the Owner, as supposing him to have been wanting of
due Care and Circumspection. So also all those Mischiefs which are
brought upon another, may be impured to that Person, who when he
could and ought, yet did not take out of the way the Cause and Occa-
sion thereof. Accordingly it being in the Power of Men to promote or
suspend the Operations of many Natural Agents, whatsoever Advantage
or Damage is wrought by these, #bey shall be accountable for, by whose
application or neglect the same was occasion’d. Beside, sometimes there
are extraordinary Cases, when a Man shall be charged with such Events
as are above human Direction, as when God shall do particular Works
with regard to some single Person. [So the Pestilence in Israel may be
charg’d upon David for numbring the People; 2 Sam. xxiv. or the three
Year’s Drought to the Prayers of Elijah, 1 Kingsxvii. and the like.] These
and such Cases being excepted, no Man is responsible but for his own
Actions.

WHATSOEVER Qualifications @ Man has or has not, which it is not in
his Power to exert or not to exert, must not be imputed to him, unless so
Jar as he is wanting in Industry to supply such Natural Defect, or does not
rouse up his native Faculties. So, because no man can give himself an
Acuteness of Judgment and Strength of Body; therefore no one is to be
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blam d for Want of either, or commended for having them, except so far
as he improv'd, or neglected the cultivating thereof. Thus Clownishness
is not blameable in a Rustic, but in a Courtier or Citizen. And hence it
is, that those Reproaches are to be judg’d extremely absurd, which are
grounded upon Qualities, the Causes of which are not in our Power, as,
Short Stature, a deform’d Countenance, and the like.

Farther, We are not chargeable for those Things, which we do thro’ Invin-
cible Ignorance. Because we have nothing but the Light of our Under-
standing to direct our Actions by; and in this case it is supposed that
the Agent neither had, nor possibly could have, this Light for his Direc-
tion at that time, and that it was not his own Fault that made it not
possible for him then to come at proper Knowledge. When we say not
possible for him to know, we must be understood in a Moral not a
Physical Sense; that is, it was not possible to come to this Knowledge
by the usual and common Means, by using his best Careand Astention,
and by giving such Diligence, Precaution, and Circumspection, as in all
reason may be thought sufficient for the attaining such Knowledge.

Ignorance of a Man’s Duty, or of those Laws from whence his Duty
arises, or Error about either of them, does not excuse from blame. For
whosoever imposes Laws and Services, is wont and ought to take care
that the Subject have notice thereof. And these Laws and Rules of Duty
generally are and should be order’d to the Capacizy of such Subject, if
they are such as he is obliged to know and remember. Hence, he who is
the Cause of the Ignorance shall be bound to answer for those Actions
which are the Effects thereof.

He who, not by his own fault, wants an Opportunity of doing his Duzy,
shall not be accountable, because he has not done it. An Opportunity of
doing our Duty comprehends these four requisite Conditions: 1. That
an Object of Action be ready: 2. That a proper Place be had, where we
may not be hindred by others, nor receive any Mischief: 3. That we
have a fit 7ime, when Business of greater Necessity is not to be done,

and which is equally seasonable for those Persons who are to concur
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with us in the Action: and 4. Lastly, That we have natural Force suffi-
cient for the performancer. For since an Action cannot be atchiev'd
without these, ‘twould be absurd to blame a Man for not acting, when
he had not an Opportunity so to do. Thus, a Physician cannot be ac-
cus’d of Sloth, when no body is sick to employ him. Thus, no Man can
be liberal, who wants himself. Thus he cannot be reprov’d for burying
his Talent who having taken a due care to set himself in an useful Sta-
tion, has yet miss’d of it: tho’ it be said, * 70 whom much is given, from
him much shall be requir'd. " Thus we cannot blow and suck all at once.

No Man is accountable for not doing thar which exceeded his Power, and
which he had not Strength sufficient to hinder or accomplish. Hence that
Maxim, 7o Impossibilities there lies no Obligation. But this Exception
must be added, Provided, that by the Person’s own Fault he has not im-
paired, or lost that Strength which was necessary to the Performance; for
if so, he is to be treated after the same manner, as if he /ad all that
Power which he might have had: Otherwise it would be easie to elude
the Performance of any difficult Obligation, by weakening one’s self on
purpose.

Neither can those things be imputable, which one acts or suffers by
Compulsion. For it is supposed, that ‘twas above his power to decline or
avoid such doing or suffering. But we are said after a twofold manner
to be compell'd; one way is, when another that’s stronger than us vio-
lently forces our Members to do or endure somewhat; the other, *when

*The Words of our Blessed Saviour, Luc. xii. 48. [Barbeyrac’s note XXIL.3, p. 22.]

#Our Author, who frequently makes use of Plautus, does without doubt in this
place allude to the Mostellaria, Act. 3. Sc. 2 v. 104, 105.

Simul flare sorberéque haud facile
Est: ego hic esse & illic simul haud potui.
[Barbeyrac’s note 2, p. 22.]

#The Author seems here to give too great an Allowance to this second sort of
Compulsion. It must indeed be owned, that it greatly lessens the Offence, especially
in Courts of Human Judicature; but then it frees us not from Imputation intirely in
the Sight of God. The Example our Author gives of the Sword or Ax reaches not the
Case, for they are Instruments meetly passive: But on the other hand, a Person who
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one more powerful shall zhreaten some grievous Mischief (which he is
immediately able to bring upon us) unless we will, as of our own accord,
apply our selves to the doing of this, or abstain from doing that. For in
these cases unless we are expressly obliged to take the Mischief to our
selves which was to be done to another, he that sets us under this Ne-
cessity, is to be reputed the Author of the Fact; and the same is no more
chargeable upon us, than a Murder is upon the Sword or Ax which was
the Instrument.

The Actions of those who want the Use of their Reason are not imput-
able; because they cannot distinguish clearly what they do, and bring it
to the Rule. Hitherto appertain the Actions of Children, before their
reasoning Faculties begin to exert themselves. For though they are now
and then chid or whipt for what they do; yet it is not from hence to be
concluded, that their Actions are really Crimes, or that in strictness they

is no other ways forced but by the Menaces of some great Mischief, without any
physical or irresistible Violence, acts with some degree of Willingness, and gives a
sort of a Concurrence to an Action which he plainly knows to be ill, when he is thus
constrained to do it. There is but one Case wherein, with a safe Conscience, we may
obey the injurious Orders of a Superior, in order to avoid the Mischiefs he menaces
us with in case of a Refusal; and that is, when the Person, on whom the Mischief is
to fall by our Compliance with the injurious Orders of a Superior, does himself con-
sent that we should avoid the Mischief threatned to us, by doing the Action com-
manded, altho’ it be injurious to him, and rather contents himself to suffer such
Injury, than to expose us to the Violence of the Person menacing: But this also must
be understood only of such Cases as the Person has it in his Power to give Consent,
namely, when the Injury he consents to suffer is the Violation only of such a Right
as is in the power of the suffering Person to quit; otherwise this Case holds not good;
for should any one, for example, consent that I should act the Command of another
to kill him, such consent would not acquit me of the Guilt of Murder, should I by
the Menaces of any one be constrained to take away his Life. See L. N. N. lib. 1. cap.
V. §9. & lib. VIIL. cap. 1. §6. [This note (Barbeyrac’s XXIV.1, p. 23) continues his
attempt to blur Pufendorf’s strict separation of the civil and religious judgment. By
insisting against Pufendorf that someone who commits an evil act under coercive
threats may still be blameworthy in the sight of God, Barbeyrac refuses to allow civil
obligation to cancel out the individual’s conscience and moral responsibility.]
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deserve this punishment for them; which they receive not as from
Justice, but in Prudence to prevent their growing troublesome to oth-
ers, and lest they contract ill Habits in themselves when they are little,
and so keep them when they are grown up. So also the Doings of Fran-
ticks, Crackbrains, and Dotards are not accounted Human Actions, nor
imputable to those who contracted such incapacitating Disease, without
any fault of their own.

Lastly, A Man is not chargeable with what he seems to do in his
Dreams; unless by indulging himself in the Day-time with idle Thoughts,
he has deeply impressed the Ideas of such Things in his Mind; (tho’
Matters of this Sort can rarely be within the Cognizance of the Human
Forum.) For indeed the Fansie in Sleep is like a Boat adrift without a
Guide; so that ’tis impossible for any Man to order what Ideas it shall
form.

But concerning the /mputation of another Man’s Actions, it is somewhat
more distinctly to be observ’d, that sometimes it may so happen, that
an Action ought not at all to be charged upon him that immediately did
it, but upon another who made use of this only as an Instrument. But it
is more frequent, that it should be imputed both to him who perpe-
trated the thing, and to the o#her, who by doing or omitting something,
shew’d his concurrence to the Action. And this is chiefly done after a
threefold manner; either, 1. As the other was the principal Cause of the
Action, and this less principal. Or, 2. As they were both equally con-
cern’d. Or, 3. As the other was less principal, and he that did the Act was
principal. To the first Sort belong those who shall instigate another to
any thing by their Authority; those who shall give their necessary Ap-
probation, without which the other could not have acted; those who
could and ought to have hindred it, but did not. To the second Class
appertain, those who order such a thing to be done, or hirea Man to do
it; those who assist; those who afford harbour and protection; those who
had it in their Power, and whose Duty it was to have succour’d the
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wronged Person, but refus’d it. To the third Sort are refer’d such as are
of *counsel to the Design; "those that encourage and commend the Fact
before it be done; and such as 7ncite Men to sinning by their Example,

and the like.

O3 CHAPTER 11 0]

Of the Rule of Human Actions, or of Laws in
general; and the different Qualifications of
those Actions

Because all Human Actions depending upon the Will, have their Esti-
mate according to the concurrence thereof; but the Wi/ of every Person
not only differs in many respects from that of all others, but also alters
and changes it self, becoming different in the same Person at one time
from what it was before at another; therefore to preserve Decency and
Order among Mankind, it was necessary there should be some Rule, by
which they should be regulated. For otherwise, if, where there is so
great a Liberty of the Will, and such Variety of Inclinations and Desires,
any Man might do whatsoever he had a mind to, without any regard to
some stated Rule, it could not but give occasion to vast Confusions
among Mankind.

*That is, when, for example, a Man advises another to steal this or that thing,
shewing him at the same time the properest Manner to take it without discovery, the
favourablest Time of conveying himself into the House where it is, the Place where
the thing is reposited, the best Way of getting off with it, and the like Particulars;
but this is not meant of simply advising any one in general terms to steal for his
Support rather than starve. L. N. N. lib. 1. cap. V. S14. [Barbeyrac’s XXVIL1, p. 26.]

*That is, provided this Advice, these Encouragements and Commendations con-
tribute to make him do the criminal Act; for in such case only the Imputation lies;
otherwise the Person thus counselling and encouraging is only guilty of the ill Inten-
tion which he had. L7b. 1. cap. 1. §4. [Barbeyrac’s XXVII.2, p. 27.]
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This Ruleis call’d Law; which is, *A Decree by which the Superior obliges
one that is subject to him, to accommodate his Actions to the Directions
prescrib’d therein.?

That this Definition may the better be understood, it must first be en-
quired, What is an Obligation; whence is its Original; who is capable of
lying under an Obligation; and who it is that can impose it. By Obliga-
tion then is usually meant, A moral Bond, whereby we are tyd down to
do this or that, or to abstain from doing them.?> That is, hereby a kind of
a Moral Bridle is put upon our Liberzy; so that though the Wi/l does
actually drive anotherway, yet we find our selves hereby struck as it were
with an internal Sense, that if our Action be not perform’d according
to the prescript Rule, we cannot but confess we have not done 7ighz; and
if any Mischief happen to us upon that Account, we may fairly charge
our selves with the same; because it might have been avoided, if the Rule
had been follow’d as it ought.

And there are two Reasons why Man should be subject to an Obliga-
tion; one is, because he is endow’d with a Wi/, which may be divers
ways directed, and so be conformd to a Rule: the other, because Man is
not exempt from the Power of a Superior. For where the Faculties of any
Agent are by Nature form’d only for one Way of acting, there ’tis to no
purpose to expect any thing to be done of choice: and to such a Creature
’tis 77 vain to prescribe any Rule; because ’tis uncapable of understanding
the same, or conforming its Actions thereto. Again, if there be any one
who has no Superior, then there is no Power that can of right impose a
Necessity upon him; and if he perpetually observes a certain Rule in
what he does, and constantly abstains from doing many things, he is

*On this Head consult H. Grotius de Jure Belli ¢ Pacis, 1. 1. c. 1. §9.

2. Pufendorf’s construction of law in terms of the commands of a superior is
aimed squarely at the Thomistic-scholastic conception of law as the rule of an (in-
dependently) moral action or nature.

3. The phrases “moral Bond” and “Moral Bridle” are innovations by the English
editors. Pufendorf’s original phrase is vinculum juris, which Tooke translated cor-
rectly as “rightful Bond” and Barbeyrac as fien de Droiz. Here the editors seek to add
a moral-philosophical inflection to Pufendorf’s juristic construction of obligation.
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not to be understood to act thus from any Obligation that lies upon
him, but from his own good pleasure. It will follow then, for any one to
be capable of lying under Obligation, it is necessary, that on the one
hand he have a Superior, and on the other, that he be both capable of
understanding the Rule prescrib’d him by his Superior, and also endu’d
with a Will which may be directed several ways; and yet which (when
the Law is promulged by his Superior) knows he cannot rightly depart
therefrom. And with all these Faculties, ’tis plain, Mankind is furnish’d.

An Obligation is superinduced upon the Will of Men properly by a Su-
perior; that is, not only by such a one as being greater or stronger, can
punish Gainsayers: but by him who has jusz Reasons to have a Power to
restrain the Liberty of our Will at his own Pleasure.* Now when any
man has either of these, as soon as he has signify’d what he would have,
it necessarily stirs up, in the Mind of the party concern’d, Fear mixt
with Reverence; the first arises from the consideration of his Power, the
other proceeds from those Reasons on which the Authority of our Su-
perior is founded; by which we are convinced, that had we nothing to
fear from him, yet we ought to conform our Actions to his Will. For he
that can give me no other Reason for putting me under an Obligation

4. Pufendorf’s construction of the superior—hence of obligation—in terms of
the combination of coercive power and just reasons is one of the most crucial and
controversial passages in the Whole Duty. This is largely because moral theologians
and moral philosophers, including Barbeyrac, require their separation, insisting on
the priority of the just reasons, understood as moral justifications for the exercise of
political authority. Pufendorf, however, treats the power of the superior and the ra-
tionale (“just reasons”) for accepting one as conjoint conditions for the creation of
obligation. (See note 6 on p. 45). This is one of the central points at issue in Bar-
beyrac’s commentary on Leibniz’s attack on Pufendorf. See Barbeyrac’s Judgment of
an Anonymous Writer in the appendix to this volume.

5. The following formulation—"the other proceeds . . . is founded”—in which
the reasons for complying with the superior’s will are characterized as founding his
authority, is not Pufendorf’s, having been borrowed from Barbeyrac by the editors.
Tooke’s original rendering—“for the sake of those other Reasons, which even with-
out Fear, ought to allure any man to compliance with his [the superior’s] Will”—is
accurate. Barbeyrac’s modification is an attempt to insert the notion of a rational
moral grounding of political authority into a text from which it has been deliberately

excluded.
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against my Will, beside this, that he’s too strong for me, he truly may so
terrifie me, that I may think it better to 0bey him for a while than suffer
a greater Evil: but when this Fear is over, nothing any longer hinders,
but that I may act after my own Choice and not his. On the contrary, he
that has nothing but Arguments to prove that I should obey him, but
wants Power to do me any Mischief, if I deny: I may with Impunity
slight his Commands, except one more potent take upon him to make
good his despis’d Authority. Now the Reasons upon which one Man
may justly exact Subjection from another, are two: ° First, if he have been
to the other the Original of some extraordinary Good; and if it be plain,
that he designs the others Welfare, and is able to provide better for him
than tis possible for himself to do; and on the same Account does ac-
tually lay claim to the Government of him: Secondly, if any one does
voluntarily surrender his Liberty to another, and subject himself to his
Direction.

Farthermore, that a Law may exert its Force in the Minds of those to
whom it is promulged, it is requir'd, that both the Legislator and the
Law also be known. For no Man can pay Obedience, if he know not
whom he is to obey, and what he is to perform. Now the Knowledge of
the Legislator is very easy; because from the Light of Reason ’tis certain
the same must be the Author of all the Laws of Nature, who was the
Creator of the Universe: Nor can any Man in Civil Society be ignorant
who it is that has Power over him.” Then for the Laws of Nature, it shall

6. This division of the “just reasons” for political subjection into two groups—
the first concerning the relations of vulnerability and protection linking subject and
superior, the second with the subject’s voluntary consent to subjection—is another
of Barbeyrac’s innovations carried across by the editors of the 1716/35 edition. Absent
this division, Pufendorf’s original (and Tooke’s translation) treats consent not as a
separate condition for legitimate subjection but simply as the subject’s agreement to
exchange obedience for security. The exchange of obedience for security constitutes
the “just reasons” for legitimate political authority.

7. This and the sentences immediately following contain characteristic instances
of the manner in which Tooke adapts Pufendorf’s political lexicon to its English dis-
semination. Tooke’s “Man in Civil Society” translates Pufendorf’s civis, or citizen,
translated by Barbeyrac as citoien and by Weber as Biirger. Similarly, in the next sen-
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be hereafter declar’d how we come to the Knowledge of them. And as
to the Laws of a Man’s Country or Cizy, the Subject has notice given of
them by a Publication plainly and openly made. In which these two
Things ought to be ascertain’d, that the Auzhor of the Law is he, who
hath the Supreme Authority in the Community; and that #bis or thatis
the true Meaning of the Law. The First of these is known, if he shall
promulge the Law with his own Mouth, or deliver it under his own
Hand; or else if the same be done by such as are delegated to that pur-
pose by him, whose Authority there is no Reason to call in question, if
it be manifest, that such their acting belongs to that Office they bear in
the Publick, and that they are regularly placed in the Administration
thereof; if these Laws are brought in use at judicial Proceedings, and if
they contain nothing derogatory to the Sovereign’s Power. That the Laz-
ter, that is, the true Sense of the Law may be known, it is the Duty of
those who promulge it, in so doing to use the greatest Perspicuity and
Plainness; and if any thing obscure do occur therein, an Explanation is
to be sought of the Legislator, or of those who are publickly constituted
to give judgment according to the Laws.

Of every perfect Law there are two Parts: One, [Precept] whereby it is
directed whatis to be done or omitted: the other, [the Sanction] wherein
is declared what Punishment he shall incur, who neglects to do what is
commanded, or astempts that which is prohibited. For as through the
Pravity of Human Nature ever inclining to things forbidden, it is to no
purpose to say, Do this, if no Punishment shall be undergone by him
who disobeys; so it were absurd to say, You shall be punish'd, except
some Cause preceeded, by which a Punishment was deserv’d. Thus

tence but one, Tooke’s “Laws of a Man’s Country or City” represents his domesti-
cation of Pufendorf’s leges civiles, or civil laws. Finally, in the next sentence, Tooke’s
characterization of the author of the law as “he, who hath the Supreme Authority in
the Community” is his rendering of Pufendorf’s guem summum in civitate est impe-
rium, “he who holds sovereignty in the state.” These and similar circumlocutions,
which are used throughout Tooke’s translation, represent his transposition of Pufen-
dorf’s statist political vocabulary—derived from Roman law and German political
jurisprudence (Staatsrech?)—into a cultural register dominated by English common
law and sovereignty conceived of as the “king in parliament.”
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then all the force of a Law consists in signifying what the Superior re-
quires or forbids to be done, and what Punishment shall be inflicted
upon the Violators. But the Power of 0b/iging, that is, of imposing an
intrinsick Necessity; and the Power of forcing, or, by the proposal of
Punishments compelling the Observation of Laws, is properly in the
Legislator, and in him to whom the Guardianship and Execution of the

Laws is committed.

Whatsoever is enjoyn’d by any Law, ought not only to be in the Power
of him to perform on whom the Injunction is laid, but it ought to con-
tain somewhat advantagious either to him or others. For as it would be
absurd and cruel to exact the doing of any thing from another, under a
Penalty, which it is and always was beyond his Power to perform; so it
would be silly and to 7o purpose to put a Restraint upon the natural
Liberty of the Will of any man, if no one shall receive any Benefit there-
from.

But though a Law does strictly include a// the Subjects of the Legislator
who are concernd in the Matter of the same, and whom the same Leg-
islator at first intended not to be exempted: yet sometimes it happens
that particular persons may be clear’d of any obligation to such Law:
and this is call'd Dispensing. But as he only may dispense, in whose
Power it is to make and abrogate the Law; *so great Care is to be taken,
lest by too frequent Dispensations, and such as are granted without very
weighty Reasons, the Authority of the Law be shaken, and occasion be
given of Envy and Animosities among Subjects.

Yet there is a great Difference between Equity and Dispensing: Equity
being a Correction of that in which the Law, by reason of its General Com-
prehension, was deficient: or an apt Interpretation of the Law, by which it
is demonstrated, that there may be some peculiar Case which is not
compriz’d in the Universal Law, because if it were, some Absurdity
would follow. For it being impossible that a// Cases, by Reason of their

*See Grotius de Jure Belli ¢ Pacis, L. 2. c. 20. Sect. 21. &c.
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infinite Variery, should be either foreseen or explicitly provided for;
therefore the Judges, whose Office it is to apply the general Rules of the
Laws to special Cases, ought to except such from the Influence of them,
*as the Lawgiver himself would have excepted if he were present, or had
foreseen such Cases.

Now the Actions of Men obtain certain Qualities and Denominations
from their relation to and agreement with the Law of Morality. And all
those Actions, concerning which the Law has determin’d nothing on
either side, are call’d allowable, [indifferent] or permitted. Here we may
observe, that in Civil Life, where it is impossible to come to perfect Ex-
actness in all points, even those things are said to be allowable, upon
which the Law has not assign’d some Punishment, though they are in
themselves repugnant to Natural Honesty. We call those Actions which
are consonant to the Law good, and those that are contrary to it bad: But
that any Action should be good, ’tis requisite, that it be exactly agreeable
in every *point to the Law; whereas it may be evi/ if it be deficient in
one Point only.

*See Grotius de Jure Belli ¢ Pacis, L. 2. c. 20. Sect. 26, 27.

tSee Grotius de Jure Belli & Pacis, Lib. 3. cap. 4. $2.

#The Points here spoken of mean the Qualizy, or the Intention of the Agent; the
Object, the End pursued thereby, and other like Circumstances of the Action. Thus,
though an Action may in every respect answer the Direction of the Law, it may be
nevertheless charged on the Doer as a bad Action, especially in the Sight of God, not
only when it was done upon an ill Principle with a vitious Intention, but also when
it was done through Ignorance, or on some other Motive different from what the
Law prescribes. I say it may be accounted a bad Action in the Sight of God; for the
outward Obedience of the Laws sufficiently answering the Ends of Civil Society,
which is the Aim only of Politick Legislators, they never concern themselves with
the Intention of the Agent, whether it be just or unjust, provided the External Act
has nothing in it but what is conformable to the Law. See L. N. N. L. 1. Cap. VII.
S§3, 4 and Lib. 1. Cap. V1IL. §2, 3. [In borrowing Barbeyrac’s note (XI.2, p. 36) the
editors again make use of his softening of Pufendorf’s strict separation of the civil
and theological domains. In observing that not all natural law will be enacted as civil
law, Pufendorf accepts that the civil law will permit actions contrary to morality. In
keeping with his desire to maintain some continuity between civil and religious mo-
rality, however, Barbeyrac treats this state of affairs as lamentable, insisting that the
perpetrators of such actions remain guilty in the sight of God. This is a central
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As for Justice, it is sometimes the Attribute of Actions, sometimes of Per-
sons. When it is attributed to Persons, ’tis usually defin’d to be, A con-
stant and perpetual Desire of giving every one their own.® For he is
called a just Man, who is delighted in doing righteous Things, who
studies Justice, and in all his Actions endeavours to do that which is
right. On the other side, the #njust Man is he that neglects the giving
every Man his own, or, if he does, ’tis not because ’tis due, but from
expectation of Advantage to himself. So that a just Man may sometimes
do unjust Things, and an unjust Man that which is just. But the Jusz
does that which is right, because he is so commanded by the Law; and
never commits any unjust Acts but only through Infirmity; whereas the
wicked Man does a just Thing for fear of the Punishment which is the
Sanction of the Command, but such unjust Acts as he commits proceed
from the Naughtiness of his Heart.

But the Justice of Actions not only consists in their due Conformity to
Law, but it includes in it likewise a right Application of them to those
Persons to whom the Action is perform’d: So that we apprehend that
Action to be just, which, with full Design and Intention, is apply’d to
the Person to whom it is due. Herein therefore, the Justice of Actions
differs from their Goodness chiefly, that the latter simply denotes an
Agreement with the Law; whereas Justice also includes the Regard they
have to those * Persons upon whom they are exercised. Upon which Ac-
count Justice is call’d a Relative Virtue.

theme of Barbeyrac’s two discourses—the Discourse on What Is Permitted by the Laws
and the Discourse on the Benefits Conferred by the Laws—which are reproduced in the
appendix to this volume.]

8. Here Pufendorf invokes the standard Roman law formula, from the /nstitutes
of Justinian, that Justitia est constans et perpetua voluntas jus suum cuique tribuere. Like
Hobbes, Pufendorf restricts this concept to the civil state, for only under civil au-
thority are men capable of adhering to contracts.

*Good Actions might have been more properly distinguished with respect to the
three Objects they may have; which are, G O D, our Neighbour, and our selves. (see
§13. of the following Chapter.) Such good Actions, as have G O D for their Object,
are comprehended under the general Name of 27 E 7" Y. Such good Actions as have
for their Object other Men, are signify’d by the Name of / U S 7'/ C E. And those
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Men do not generally agree about the Division of Justice. The most re-
ceiv’d Distinction is, into Universal and Particular. The first is, when
every Duty is practised and a// right done to others, *even that which
could not have been extorted by Force, or by the Rigor of Law. The
latter is, when #hat Justice only is done a Man, which in his own right
he could have demanded; and this is wont to be again divided into " Dis-

good Actions which have only a direct respect to our selves, may be contain’d in the
Term Moderation, ot T EM P E RA N C E. This Division of good Actions being
the most Simple and Natural one, is also the most Ancient one. See L. N. N. Lib. 11.
Cap. 111. §24. [Barbeyrac’s note (XIIL1, p. 38) is a response to Pufendorf’s discussion
of justice as a relational virtue, which derives from Aristotle’s Nichomachean Ethics
(V. 4~5). Having already refused to accept that goodness can be equated with con-
formity to the law, Barbeyrac now provides it with an independent foundation, in
the relations to God, others, and myself. He thus seeks to outflank Pufendorf’s civil
ethics, where these relations are subordinated to natural law understood as the rules
of sociability. For more on this, see Barbeyrac’s two discourses in the appendix.]

*The Duties here meant, by such as could not have been extorted by Force or Law,
are such as are not absolutely necessary for the Preservation of Mankind, and for the
Support of Human Society in general, although they serve to embellish it, and ren-
der it more commodious. Such are the Duties of Compassion, Liberality, Beneficence,
Gratitude, Hospitality, and in one word all that is contain’d under that comprehen-
sive Name of Charity, or Humanity, as it is oppos’d to rigorous Justice propetly so
call’d, the Duties of which, generally speaking, have their Foundation in Agreement.
1 say generally speaking; for tho’ there be no Agreement made, we lie under an indis-
pensible Obligation to do wrong to no one, to make good the Damage any one has
sustain’d by us, to look upon each other as Equals by Nature, &¢. But here we ought
to observe, that in case of extream Necessity, the Imperfect Right that others have to
these Duties of Charity from us, becomes a Perfect Right; so that Men may by force
be obliged to the performance of these Duties at such a time, tho’ on all other Oc-
casions the Performance of them must be left to every Man’s Conscience and Hon-
our. See L. N. N. lib. 1. cap. 7. §7. lib. 3. cap. 4. §6. [In this note (XIV.1, p. 38),
Barbeyrac seeks to soften Pufendorf’s distinction between imperfect duties (duties
of conscience incapable of being compelled as strict right) and perfect duties (com-
pellable duties grounded in contract and positive law). He argues that some moral
duties are also compellable, while others may become so under conditions of ex-
tremity.]

#This Division is not compleat, because it comprehends no other Duties but
what Men are oblig’d to the performance of towards others, by virtue of an Engage-
ment enter’d into to that purpose; but there are Duties that our Neighbour may in
strict justice demand at our hands, independently of all such Engagement or Agree-
ment. See the preceeding Note. 1 should rather approve of Mr. Buddeuss Division of
this Particular, or Strict Justice (Elem. Pract. Phil. par. 11. Cap. 11. §46) into Justice as
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tributive and Commutative. The Distributive takes place in Contracts
made between Partners in Fellowship, concerning fair Partition of Loss
and Gain according to a rate. *The Commutrative is mostly in Bargains
made upon even hand about Things and Doings relating to Traffick
and Dealing.

Knowing thus, what Justice is, ’tis easie to collect what is Injustice.
Where it is to be observ’d, that such an unjust Action is call'd Wrong-
doing, which is premeditately undertaken, and by which a Violence is
done upon somewhat which of absolute Right was another Man’s due,
or, which by like Right he one way or other stood possess’d of. And this
Wrong may be done after a threefold Manner: 1. If that be deny’d to
another which in his own right he might demand (not accounting that
which from Courtesie or the like Virtue may be another’s due): Or, 2.
If that be taken away from another, of which by the same right, then
valid against the Invader, he was in full possession: Or, 3. If any Damage
be done to another, which we had not Authority to do to him. Beside
which, that a Man may be charged with /njustice, it is requisite that
there be a naughty Mind and an evil Design in him that acts it. For if
there be nothing of these in it, then tis only call'd Misfortune, or an
Error; and that is so much slighter or more grievous, as the Sloth and
Negligence which occasion’d it was greater or less.

it is exercised between Equals and Equals, and as it is exercised between Superiors and
Inferiors. The Former of these is subdivided into as many different Sorts as there are
Duties, which one Man may demand in strictness the performance of from every
other Man, consider’d as such, and one Citizen from every other Member of the
same Body. The Latter of these comprehends as many different Sorts as there are
kinds of Societies wherein some command and others obey. [As in the preceding
note, in this one (XIV.2, p. 39) Barbeyrac attempts to forestall the clear tendency of
Pufendorf’s discussion, namely, the identification of strict or particular justice with
positive law. As always, Barbeyrac wishes to subordinate the positive institutions of
law and state to the higher moral necessities of conscience and universal justice, ar-
guing that some moral rights might be claimed as a matter of justice.]
*See Grotius de Jure Belli ¢ Pacis, [. 1. ¢. 1. §8.
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Laws, with respect to their Authors, are distinguished into Divine and
Humane; that proceeds from God, and this from Men. But if Laws be
considered, as they have a necessary and universal Congruity with
Mankind, they are then distinguisht into Nazural and Positive. * Natu-
ral Law is that which is so agreeable with the rational and sociable Nature
of Man, that honest and peaceable Society could not be kept up amongst
Mankind without it, Hence it is, that #his may be sought out, and the
knowledge of it acquired by the light of that Reason, which is born with
every Man, and by a consideration of Human Nature in general. Posi-
tive Law is that which takes not its rise from the common condition of Hu-
man Nature, but only from the good pleasure of the Legislator: This like-
wise ought to have its Foundation in Reason, and its End ought to be
some Advantage to those Men, or that Society, for which it is designed.
Now the Law Divine, is either Natural or Positive; but all Human Laws,
strictly taken, are Positive.

0 CHAPTER III 0]

Of the Law of Nature in general

That Man, who has thoroughly examined the Nazureand Disposition of
Mankind, may plainly understand what the Law Natural is, the Neces-
sity thereof, and which are the Preceprs it proposes and enjoyns to Man-
kind. For, as it much conduces to him who would know exactly the
Polity of any Community, that he first well understand the Condition
thereof, and the Manners and Humours of the Members who constitute
it: So to him who has well studied the common Nature and Condition
of Man, it will be easie to discover those Laws which are necessary for
the Safety and common Benefit of Mankind.

*See Grotius de Jure Belli & Pacis, Lib. 1. Cap. 1. S10.
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This then Man has in common with all the Animals, who have a Sense
of their own Beings; that he accounts nothing dearer than Himself; that
he studies all manner of ways his own Preservation; and that he endeav-
ours to procure to himself such things as seem good for him, and to avoid
and keep off those that are mischievous. And this Desire of Self
Preservation regularly is so strong, that all our other Appetites and Pas-
sions give way to it. So that whensoever an Astempr is made upon the
Life of any man, though he escape the danger threatned, yet he usually
resents it so, as to retain a Hatred still, and a desire of Revenge on the
Aggressor.

But in one particular, Man seems to be set in a worse condition than
that of Brutes, that hardly any other Animal comes into the world in so
great weakness; so that twould be a kind of Miracle, if any man should
arrive at a mature Age, without the #id of some body e/se. For even now,
after so many helps found out for the Necessities of Human Life; yet a
many Years careful Study is required before a Man shall be able of him-
self to get Food and Raiment. *Let us suppose a Man come to his full
Strength without any oversight or instruction from other Men; suppose
him to have no manner of Knowledge but what springs of it self from
his own natural Wit; and thus to be placed in some Solitude, destitute
of any Help or Society of all Mankind beside. Certainly a more miserable
Creature cannot be imagined. He is no better than dumb, naked, and
has nothing left him but Herbs and Roots to pluck, and the wild Fruits
to gather; to quench his thirst at the next Spring, River, or Ditch; and to
shelter himself from the Injuries of the Weather, by creeping into some
Cave, or covering himself after any sort with Moss or Grass; to pass away
his tedious life in Idleness; to start at every Noise, and be afraid at the
sight of any ozher Animal; in a Word, at last to perish either by Hunger,
or Cold, or some wild Beast. It must then follow, that whatsoever Ad-

*L.N.N. L 1L c.1.88. c. 2. S2. Dissert. Acad. ult. p. 458. Eris. Scandic. in Apol. p.
20. seq Specim. Controv. c. 3. p. 217. ¢. 4. SIGL. p. 258. Spicileg. Controv. ¢. 3. S1. p. 379.
Jul. Rondin. Dissert. Epist. S1. seq. p. 396, Comment. super invenusto Ven. Lipsiens.
pull. p. 11, 16, 36, 44, 46, 52, 54.
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vantages accompany Human Life, are all owing to that mutual Help
Men afford one another. So that, next to Divine Providence, there is
nothing in the world more beneficial to Mankind than Men themselves.

And yet, as useful as this Creature is, or may be, to others of its kind, it
has many Faults, and is capable of being equally noxious; which renders
mutual Society between Man and Man not a little dangerous, and
makes grear Caution necessary to be used therein, lest Mischief accrue
from it instead of Good. In the first place, a stronger Proclivity to injure
another is observ’d to be generally in Man, than in any of the Brutes;
for they seldom grow outragious, but through Hunger or Lust, both
which Appetites are satisfi’d without much Pains; and that done, they
are not apt to grow furious, or to hurt their Fellow-Creatures, without
some Provocation. Whereas Man is an Animal always prone to Lust, by
which he is much more frequently instigated, than seems to be neces-
sary to the Conservation of his Kind. His Stomach also is not only to be
satisfied, but to be pleased; and it often desires more than Nature can
well digest. As for Raiment, Nature has taken Care of the rest of the
Creatures that they don’t want any: But Men require not only such as
will answer their Necessity, but their Prideand Ostentation. Beside these,
there are many Passions and Appetites unknown to the Brutes, which are
yet to be found in Mankind; as, an unreasonable Desire of possessing
much more than is necessary, an earnest pursuit after Glory and Pre-
eminence; Envy, Emulation, and Outvyings of Wit. A Proof hereof is,
that most of the Wars with which Mankind is harrass’d, are rais’d for
Causes altogether unknown to the Brutes. Now all these are able to pro-
voke Men to hurt one another, and they frequently do so. Hereto may
be added the great Arrogance that is in many Men, and Desire of insult-
ing over others, which cannot but exasperate even those who are natu-
rally meek enough; and from a Care of preserving themselves and their
Liberty, excite them to make Resistance. Sometimes also Wanzsets Men
together by the Ears,” or because that Store of Necessaries which they
have at present seems not sufficient for their Needs or Appetites.

9. Le., sets them to harm each other.
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Moreover, Men are more able to do one another Harm than Brutes are.
For tho’ they don’t look formidable with 7Zeesh, Claws, or Horns, as
many of them do; yet the Activity of their Hands renders them very ef-
fectual Instruments of Mischief; and then the Quickness of their Wiz
gives them Craft, and a Capacity of attempting that by Treachery which
cannot be done by open Force. So that ’tis very easie for one Man to
bring upon another the greatest of all Natural Evils, to wit, Death itself.

Beside all this, it is to be consider’d, that among Men there is a vast
Diversity of Dispositions, which is not to be found among Brutes; for
among Brutes, all of the same Kind have the like Inclinations, and are
led by the same inward Motions and Appetites: Whereas among Men,
there are so many Minds as there are Heads, and every one has his sin-
gular Opinion; nor are they all acted with simple and uniform Desires,
but with such as are manifold and variously mixt together. Nay, oneand
the same Man shall be often seen to differ from himself, and to desirethat
at one Time which at another he extremely abhorred. Nor is the Variety
less discernable, which is now to be found in the almost infinite Ways of
living, of directing our Studies, or Course of Life, and our Methods of
making use of our Wits. Now, that by Occasion hereof Men may not
dash against one another, there is need of wise Limitations and careful
Management.

So then Man is an Animal very desirous of his own Preservation; of him-
self liable to many Wants; unable to Support himself without the Help
of other of his Kind; and yet wonderfully fit in Sociezy to promote a com-
mon Good: But then he is malicious, insolent, and easily provokd, and
not less prone to do Mischief to his Fellow than he is capable of effecting
it. Whence this must be inferr’d, that in order to his Preservation, ’tis
absolutely necessary, that he be sociable,' that is, that he join with those

10. In treating it not as man’s natural condition or destiny, but as something for
which he must strive against his own propensity for mutual harm, Pufendorf’s con-
ception of sociability differs from the Aristotelian-scholastic conception, and also
from Grotius’s. Natural law for Pufendorf is thus not the law realizing man’s essen-
tially sociable nature, or zelos, but consists of the rules through which man imposes
sociability on himself, as the comportment needed for security.
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of his Kind, and that he so behave himself towards them, that they may
have no justifiable Cause to do him Harm, but rather to promote and
secure to him all his Interests.

The Rules then of this Fellowship, which are the Laws of Human Soci-

ety, whereby Men are directed how to render themselves useful Mem-

bers thereof, and without which it falls to pieces, are called the Laws of
Nature.

From What has been said, it appears, that this is a'! fundamental Law
of Nature, That EVERY MAN OUGHT, AS MUCH AS IN HIM LIES, TO
PRESERVE AND PROMOTE SOCIETY: That is, the Welfare of Mankind.
*And since he that designs the End, cannot but be supposed to design
those Means without which the £nd cannot be obtain’d, it follows that
all such Actions as tend generally and are absolutely necessary to the
Preservation of this Society, are commanded by the Law of Nature; as, on
the contrary, those that disturb and dissolve it are forbidden by the
same. All other Precepts are to be accounted only Subsumptions, or Con-
sequences upon this Universal Law, the Evidence whereof is made out
by that Natural Light which is engrafted in Mankind.

Now though these Rules do plainly contain in themselves that which is
for the general Good; yet that the same may obtain the Force of Laws,
it must necessarily be presuppos’d, that there is a Gop, who governs all
Things by his Providence, and that He has enjoyn’d us Mortals, to ob-
serve these Dictates of our Reason as Laws, promulged by him to us by
the powerful Mediation of that Light which is born with us. Otherwise
we might perhaps pay some obedience to them in contemplation of
their Utilizy, so as we observe the Directions of Physicians in regard to

11. Should be “the” fundamental law of nature.

*See Grotius de Jure Belli & Pacis in Prolegomenis passim. L. N. N. L. 2. ¢. 3. S14.
seq. Element. Jurispr. universal. I. 2. observ 14. Eris. Scandic. Apol. p. 46, 75. Specim.
Controvers. c. 4. p. 231. sequ. Spicileg. Jur. Nat. c. 1. S14. p. 348. seq. c. 2. §8. p. 366. c.
3. S13. p. 389. seq. Venet. Lipsiens. pull. p. 11. & passim.



ACCORDING TO THE LAW OF NATURE 57

our Health, *but not as Laws, to the Constitution of which a Superior
is necessary to be supposed, and #hat such a one as has actually under-
taken the Government of the other.'?

But, that God is the Author of the Law of Nature, is thus demon-
strated'? (considering Mankind only in its present State, without en-
quiring whether the firsz Condition of us Mortals was different from
this, nor how the Change was wrought.) Whereas our Nature is so
framed, that Mankind cannot be preserv’d without a sociable Life, and
whereas it is plain that the Mind of Man is capable of all those Notions
which are subservient to this purpose; and it is also manifest, that Men
not only, like the other Creatures, owe their Original to God, but that
He governs them, (let their Condition be as it will) by the Wisdom of
his Providence. Hence it follows, that it must be supposed to be the Wi/
of God, that Man should make use of those Faculties with which he is
peculiarly endow’d beyond the Brutes, to the Preservation of his own
Nature: and consequently, that the Life of Man should be different
from the lawless Life of the /rrational Creatures. And since this cannot
otherwise be atchiev’d, but by an Observance of the Law Natural, it
must be understood, that there is from God an obligation laid upon
Man to pay Obedience hereto, as a Means not invented by the Wit, or
imposed by the Will of Men, nor capable of being changed by their Hu-
mours and Inclinations; but expressly ordain’d by God himself in order
to the accomplishing this End. For he that obliges us to pursue such an
End, must be thought to oblige us to make use of those Means which

* Grotius de Jure Belli & Pacis, Lib. 1. Cap. 1. S10.

12. Pufendorf thus invokes God after the fact, in order to provide the rules of
sociability with the obligatory force of law. Yet he simultaneously denies that God
directly enforces natural law commands, thereby calling their obligatoriness into
question. This is the gap that will be filled by the civil sovereign, whose role is to
transform natural law into enforceable civil law.

13. The ensuing treatment of God as the author of natural law is limited and in-
direct in comparison with scholastic accounts. For Pufendorf, man comes to under-
stand natural law as commanded by God not by recovering a transcendent reason
he shares with God, but by observing what it takes to preserve a creature whose ex-
istence must be regarded as willed by its creator.
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are necessary to the attainment thereof. And that the Social Life is pos-
itively enjoyn’d by God upon Men, this is a Proof, that in no other Ani-
mal is to be found any Sense of Religion or Fear of a Deity, which seems
not so much as to fall within the Understanding of the ungovernable
Brute; and yet it has the power to excite in the minds of Men, not al-
together profligate, the tenderest Sense; by which they are convinced,
that by sinning against this Law Natural, they offend him who is Lord
of the Soul of Man, and who is to be fear’'d, even where we are secure
of any Punishment from our Fellow-Creatures.

Though it be usually said, that we have the Knowledge of this Law from
Nature it self, yet this is not so to be taken, as if there were implanted
in the Minds of Men just new born, plain and distinct Notions con-
cerning what is to be done or avoided. But Nature is said thus to teach
us, *partly because the Knowledge of this Law may be attain’d by the
help of the Light of Reason; and partly because the general and most
useful Points thereof are so plain and clear, that they at first sight force
the Assent, and get such root in the minds of Men, that nothing can
eradicate them afterwards; let wicked Men take never so much pains to
blunt the edge and stupifie themselves against the Stings of their Con-
sciences. And in this Sense we find in Holy Scripture, that this Law is
said to be written in the hearts of Men. So that having from our Child-
hood had a Sense hereof instill’d into us, together with other Learning
in the usual Methods of Education, and yet not being able to remember
the punctual time when first they took hold of our Understanding and
possess’d our Minds; we can have no other opinion of our knowledge
of this Law; but that it was connate to our Beings, or born zogether and
at the same time with our selves. The Case being the same with every
Man in learning his Mother Tongue.

*L.N.N. lib2. c. 3. 813. seq. Eris. Scandic. Apol. S24 p. 40. Epist. ad Amicos.



ACCORDING TO THE LAW OF NATURE 59

Those Duties, which from the Law of Nature are incumbent upon
Man, seem most aptly to be divided according to the Objects about
which they are conversant. With regard to which they are ranged under
three principal Heads; the firsz of which gives us Directions how by the
single Dictates of right Reason Man ought to behave himself towards
God; the second contains our Duty towards our selves; and the third that
towards ozher Men. But though those Precepts of the Law Natural,
which have a relation to other Men, may primarily and directly be de-
rived from that Sociality, which we have laid down as a Foundation; yet
even the Duties also of Man towards God may be *indirectly deduc’d
from thence, upon this Account, that the strongest Obligation to mu-
tual Duties between Man and Man arises from Religion and a Fear of
the Deity; so as that Man could not become a sociable Creature if he
were not imbu’d with Religion; and because Reason alone can go no far-
ther in Religion than as it is useful to promote the common Tranquillity
and Sociality or reciprocal Union in this Life: For so far forth as Reli-

*But these Duties, as well as those which regard our selves, have another more
immediate and direct Foundation, which makes part of the general Principles of the
Law of Nature. For it is not necessary that all those Duties, the Necessity and Rea-
sonableness of which may be collected from the Light of Reason only, should be
deduced from this one Fundamental Maxim. It may more justly be said, that there
are three grand Principles of Natural Right, that is, RELIGION, which compre-
hends all the Duties of Man towards God; the LOVE OF OUR SELVES, which con-
tains all those Duties which we are bound to do, with respect only and directly to
our selves; and SOCIABILITY, from whence results all that is due from us to our
Neighbour. These are fruitful Principles, which, tho’ they have a great Affinity and
Respect to each other, are yet very different at the bottom, and ought wisely to be
considered and regarded, so that an equal and just Balance may, as much as possible,
be preserv’d between them. See L. N. N. lib. 2. cap. 3. S15. [In selecting this note
(Barbeyrac’s XIIL1, p. 53) the editors import one of Barbeyrac’s central disagree-
ments with Pufendorf. Pufendorf conceives of natural religion—that is, of the duties
to God known through reason alone—as a subordinate part of natural law. He thus
derives its duties from the requirements of sociability and denies it any role in sal-
vation, which is to be pursued through faith in revealed religion. Barbeyrac rejects
this civil subordination of natural religion, insisting that duties to God (and to one’s
neighbor and oneself) should be treated as an independent principle of natural law
alongside the principle of sociability. Once again, the editors use Barbeyrac to soften
or evade Pufendorf’s secularization of civil ethics.]
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gion procures the Salvation of Souls, it proceeds from peculiar Divine
Revelation. But the Duties a man owes to Himself arise jointly from
Religion, and from the Necessity of Sociezy. So that no Man is so Lord
of himself, but that there are many things relating to Aimself, which are
not to be disposed altogether according to his Will; partly because of
the Obligation he lies under of being a religious Adorer of the Deity,
and partly that he may keep himself an useful and beneficial Member
of Society.

O3 CHAPTER IV 03

Of the Duty of Man towards God,

or, concerning Natural Religion

The Duty of Man towards Gop, so far as can be discover’d by Natural
Reason, is comprehended in these two; that we have #ue Notions con-
cerning him, or 4zow him aright; and then that we conform all our Ac-
tions to his Will, or obey him as we ought. And hence Natural Religion
consists of two sorts of Propositions, to wit, * Theoretical or Speculative,
and Practical or Active.

Amongst those Notions that every Man ought to have of Gop, the firs
of all is, that he firmly believe his Existence, that is, that there is indeed
some supreme and first Being, upon whom this Universe depends. And
this has been most plainly demonstrated by learned and wise Men from
the Subordination of Causesto one another, which must at last be found
to have their Original in somewhat that was before them all; from the

*See Mons. Le Clercs Preumatologia, §3. and Mons. Budaeus's Discourse, de Pie-
tate Philosophica, being the fourth Discourse in his Selecta Jura Naturae ¢ Gentium.
[Barbeyrac’s note (L1, p. 54), where he indicates that these texts should be consulted

for “all of this.”]
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necessity of having a first Mover; from the Consideration of this great
Machin, the World, and from the like Arguments.'® Which if any Man
denies himself to be able to comprehend, he is not therefore to be excus’d
for his Atheism. For all Mankind having been perpetually, as it were,
possest of this Persuasion, that Man who undertakes to oppose it, ought
not only solidly to confuteall those Arguments that are brought to prove
a God, but should advance Reasons for his own Assertion, which may
be more plausible than those. And since by this Belief of the Deizy the
Weal of Mankind may be supposed to have been hitherto preserv’d, he
ought to shew that Atheism would bezrzer answer that End than sober
Religion and the Worship of God. Now seeing this can by no means be
done, the Wickedness of those Men who attempt any way to eradicate
this Persuasion out of the Minds of Men, is to be above all things
abominated, and restrain’d by the severest Punishments.

The Second is, that God is the Creator of this Universe. For it being man-
ifest from Reason, that none of these Things could exist of themselves,
it is absolutely necessary that they should have some supreme Cause;
which Cause is the very same that we call Gop,

And hence it follows, that those Men are cheated, who every now
and then are putting upon us Nature, forsooth, as the original Cause of
all Things and Effects. For, if by that Word they mean that Energyand
Power of Acting which we find in every Thing, this is so far from being
of any force to prove there is 70 God, that it proves him to be the Author
of Nature it self. But if by Nature they would have us understand the
Supreme Cause of all Things, this is only out of a profane Nicety to
avoid the receiv’d and plain Appellation of Gob.

Those also are in a great Error, who believe that any thing can be
Gob, which is the Object of our Senses, and particularly the Szars,

14. The prime-mover argument—that, considering the whole chain of causes and
effects, there must be a first cause—was a standard nonrevealed demonstration of
God’s existence, hence compatible with a natural law known through the light of
reason alone.

III. God the
Creator of the
World.
L.N.N.L 3.
c. 4. $4.
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among the rest. For the Substance of these argues them all to derive their
Beings from somewhat else, and not to be the firsz Things in Nature.

Nor do they think less unworthily of God, who call him the *Sou/ of
the World. For the Soul of the World, let them conceive of it as they
please, must signifie a Parrof the World; and how can a Parrof a Thing
be the Cause of it, that is, be something before it self? But if by the Sou/
of the World, they mean that firsz and invisible Being, from which all
Things receive their Vigour, Life, and Motion, they only obtrude upon
us an obscure and figurative Expression for one that is plain and obvious.
From hence also it appears, that the World did not exist from all Eter-
nity; this being contrary to the Nature of that which has a Cause. And
he that asserts, that the World is Eternal, denies that it had any Cause of
its being, and consequently denies God himself.

The Third is, that Gop governs the whole World, and particularly Man-
kind; which plainly appears from the admirable and constant Order
which is to be seen in this Universe; and ’tis to the same moral Purpose
whether a Man deny that Gop is, or that he rules and regards the Affairs
of Men; since either of them destroy all Manner of Religion. For let him
be never so excellent in himself, tis in vain to fear or worship him, if he
be altogether regardless of us, and neither wil/ nor can do us either
Good or Hurt.

The Fourth is, that no Astribute can belong to God, which implies any
manner of Imperfection. For it would be absurd, (He being the Cause
and Source of all Things) for any Creature of his to think it self able to
form a notion of any Perfection, of which he is not fully possest. Nay,
His Perfection infinitely surmounting the Capacity of so mean a Crea-
ture, it is most reasonable to express the same in negative rather than in
positive Terms. Hence nothing is to be attributed to God that is finite

*See the Continuation of various Thoughts abour Comers, &c. by Mr. Bayle.
[(Barbeyrac’s note IIL1, p. 57.) Like Bayle, Pufendorf was opposed to Stoic and De-
istic treatments of God, in the pantheistic manner, as the world’s animating princi-
ple. This formed part of Pufendorf’s rejection of natural theologies purporting to
offer metaphysical insight into God’s nature.]
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or determinate; because what is finite has always somewhat that is greater
than it self: And whatsoever is determinate, or subject to Figure and
Form, must suppose Bounds and Circumscription: Neither can He be
said to be distinctly and fully comprehended or conceiv’d in our Imagi-
nation, or by any Faculty of our Souls; because whatsoever we can com-
prehend fully and distinctly in our Minds, must be Finite. And yet,
when we pronounce God to be Infinite, we are not to think we have a
full Notion of Him; for by the word Infinite we denote nothing in the
Thing it self; but only declare the Impotence of our Understandings,
and we do, as it were, say, that we are not able to comprehend the
Greatness of his Essence. Hence also it is, that we cannot rightly say of
God that he has any Parts, as neither that He is A/l any thing; for these
are Attributes of things finite; nor that he is contain’d in any Place, for
that denotes Limits and Bounds; nor that He mouves or rests, for both
those suppose Him to be in a place: So neither can any thing be prop-
erly attributed to God which intimates Grief, or any Passion, such as
Anger, Repentance, Mercy. 1 say properly; because when the inspir'd Writ-
ers sometimes use such Expressions, speaking of the Almighty, they are
not to be understood in a proper Sense, but as accommodating their
Language to the common Apprehensions and Capacities of Men; so
that we are not to understand hereby that Gop receives the same Im-
pressions from external Objects that Man receives, but only by way of
similitude, as to the Event or Effect; thus God is said to be angry with,
and to be offended at Sinners, not that such Passions or Affections can
possibly be in the Divine Nature, but because he will not suffer those
who break his Laws to go unpunish’d. Nor may we say of Him ought
that denotes the Want or Absence of any Good, as Appetite, Hope, Con-
cupiscence, Desire of any thing; for these imply Indigence and conse-
quently Imperfection; it not being supposable that one should desire,
hope, or crave any thing of which he does not stand in some need. And
so when Understanding, Will, Knowledge, and acts of the Senses, Secing,
Hearing, &c. are attributed to God, they are to be taken in a much more
sublime Sense, than we conceive them in our selves. For the Will in us
is a rational Desire; but Desire, as it is said afore, presupposes the Want
or Absence of something that is agreeable and necessary. And Under-



God but One.

VI Internal
Worship of
God.

64 THE WHOLE DUTY OF MAN

standing and Sense imply some Operation upon the Faculties of Man,
wrought by exterior Objects upon the Organs of his Body and the Pow-
ers of his Soul; which being Signs of a Power depending upon some
other Thing, demonstrate it not to be mosz perfect.

Lastly, it is utterly repugnant to the Divine Perfection to say there are
more Gods than one; for, beside that the admirable Harmony of the
World argues it to have but one Governour, Gop would not be infinite,
if there were more Gods of equal Power with himself, and not depend-
ing upon Him; for it involves a Contradiction to say, There are many
Infinites. Upon the whole then, ’tis most agreeable to Reason, when we
attempt to express the Astributes of God, either to make use of Words
of a Negative signification, as Infinite, Incomprehensible, Immense,
Eternal, i.e. which had no Beginning nor shall have End; or Superlative,
as most Excellent, most Powerful, most Mighty, most Wise, ¢rc. or In-
definite, as Good, Just, Creator, King, Lord, ¢¢. and this in such a Sense
as we would not think our selves to express What he is, but only in some
sort to declare our Admiration of Him, and profess our Obedience to
Him; which is a token of an humble Soul, and of a Mind paying all the
Veneration it is capable of.!®

The Propositions of Practical Natural Religion are partly such as con-
cern the Internal, and partly the External Worship of God. The Internal
Worship of God consists in honouring Him. Now Honour is a high
Opinion of another’s Power conjoyn’d with Goodness: And the Mind of
Man is obliged, from a Consideration of this his Power and Goodness,
to fill it self with all that Reverence towards him, of which its Nature is
susceptible. Hence it is, that it is our Duty to /ove him, as the Author
and Bestower of all Manner of Good; to Aope in him, as from whom
only all our Happiness for the future does depend; to acquiesce in his

15. This sentence summarizes Pufendorf’s almost entirely negative view of meta-
physics and speculative (natural) theology. God is not an object of knowledge and
understanding but of faith and will. Leibniz’s metaphysical counterattack is pre-
sented, and criticized in turn, in Barbeyrac’s Judgment of an Anonymous Writerin the
appendix.
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Will, he doing all things for the best, and giving us what is most expe-
dient for us; to fear him, as being most powerful, and the offending
whom renders us liable to the greatest Evil; Lastly, in all things most

humbly to 0bey him, as our Creator, our Lord, and our best and greatest
Ruler.

The External Worship of God is chiefly shewn in these Instances:

1. WE must render Thanks to God for all those manifold Blessings he
has so bountifully bestow’d upon us.

2. WE must conform, as far as we possibly can, all our Actions to his
Will; that is, we must obey all his Commands.

3. WE must Admire and Adore his infinite Greatness.

4. WE must Offer up to him our Prayers and Supplications, to obtain
from him those Benefits we stand in need of, and to be delivered from
those Evils we are in fear of. Indeed our Prayers are Proofs of our Trust
and Hope in Him, and our Hope is a plain Acknowledgment of the
Power and Goodness of him in whom it is placed.

5. WHEN we find it necessary to take an Oath, we must swear by no
other Name than the Name of God; and then we must most religiously
observe what we have engaged our selves to in calling GOD to witness; and
this we are indispensably obliged to, from the Consideration of God’s
infinite Knowledge and his Almighty Power.

6. WE must never speak of GOD bur with the highest Respect and ut-
most Reverence. Such a Behaviour is a Proof of our Fear of Gop; and
Fear is an Acknowledgment of his Power over us, whom we dread.
Hence then it follows, that the Holy Name of GOD is not to be mention'd
in our Discourse upon unnecessary and trifling Occasions, since this would
be great Disrespect; That we ought not to swear at all but upon great and
solemn Occasions; for calling Gop to witness upon Matters of small
Weight and Moment, is a great Abuse of his Holy Name. That we en-
gage not our selves in overnice and curious Enquiries and Disputes abour
the Nature of GOD, and the Methods of his Providence: This would be to
magnify and exalt our own Capacities, and vainly to imagine, that the
unsearchable Nature and Providence of Gop could be comprehended
within the narrow Limits of our shallow Reason.

7. Whatsoever is done for the Sake of GOD, or in Obedience to his Will,
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ought to be the most excellent in its Kind, and done after such a Manner,
and with such Circumstances, as are most proper to express the profound
Honour and Veneration we have for Him.

8. WE must serve and worship him, not only in private, but also in pub-
lick, in the sight of Men; for to do any thing in secret only, seems to hint
as if we were ashamed to act it openly; but Worship publickly paid, not
only gives Testimony of our own Devotion, but excites others by our
Example to do the like.

9. AND Lastly, We are to use our utmost Endeavour to observe the
Laws of Nature; for as it is the greatest Affront to slight the Commands
of God, so, on the contrary, Obedience to his Laws is more acceptable
than any Sacrifice; and we have proved, that the Law of Nature is the
Law of God.

And yet, after all, it must be confest, that the Effects of this Natural
Religion, nicely consider’d, and with regard to the present State of Man-
kind, are concluded within the Prospect of #is Life; but that it is of no
Avail towards procuring eternal Salvation.”” For Human Reason, left
alone to it self, knows not that the Pravity, which is so discernable in
our Faculties and Inclinations, proceeded from Man’s own Fault, and
that, hereby he becomes obnoxious to the Wrath of God, and to ezernal
Damnation: So that with the Guidance of #his only, we are altogether
ignorant of the Necessity of a Saviour, and of his Office and Meriz; as
well as of the Promises made by God to Mankind, and of the several
other Matters thereupon depending, by which alone, it is plain from the
holy Scriptures, that everlasting Salvation is procured to mortal Men.

16. Tooke’s subheading is quite contrary to the spirit of this section, in which
Pufendorf states that eternal salvation is not acquired by natural religion az a/l.

17. Pufendorf’s denial that natural religion has any role to play in salvation—his
insistence that the whole soteriological drama of sin, justification, and redemption
is inaccessible to natural reason—demonstrates the non-transcendental, wholly civil
character of his natural religion.
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It may be worth the while, yet a little more distinctly to consider the
Benefits which through Religion accrue to Mankind; from whence it
may appear, that */z is in truth the utmost and firmest Bond of Human
Sociery.'® For in the Natural Liberty, if you take away the Fear of a Di-
vine Power, any Man who shall have confidence in his own Strength,
may do what Violences he pleases to others who are weaker than him-
self, and will account Honesty, Modesty, and Truth but as empty Words;
nor will he be persuaded to do that which is right by any Arguments,
but from a Sense of his own /nability to act the contrary. Moreover, lay
aside Religion, and the Internal Bonds of Communities will be always
slack and feeble; the Fear of a temporal Punishment, the Allegiance
sworn to Superiours, and the Honour of observing the same, together
with a grateful Consideration that by the Favour of the supreme Gov-
ernment they are defended from the Miseries attending a Szate of Na-
ture; all these, I say, will be utterly insufficient to contain unruly Men
within the Bounds of their Duty. For in this case that Saying would
indeed have place, " He that values not Death, can never be compell’d; be-
cause to those who fear not God nothing can be more formidable than
Death. He that can once bring himself to despise #his, may attempt
what he pleases upon those that are set over him; and to tempt him so
to do, he can hardly want some Cause or Pretence; as, either to free him-
self of the Uneasiness he seems to lie under by being subject to an-
other’s Command, or that himself may enjoy those Advantages which

*L.N. N. lib. 7. cap. 4. S8. Eris. Scand S6. p. 7. Epist. ad Schetzer, p. 84. Append.
p.108. seq. Spicileg. Controv. S16. p. 350. Exam. Doctrin. S2. quaest. 316. Discuss. Ca-
lumn. Beckmann. p. 169.

18. The theme of religion as the cement of society (societatis vinculum) was a stan-
dard one capable of several constructions. Unlike the scholastics (and Barbeyrac to
a degree), Pufendorf refused to derive human society from man’s community with
God, deriving it instead from the need for peace and the cultivation of sociability.
In what follows, Pufendorf thus treats conscience and the fear of God not as the
foundation of natural law, but as a psychological factor useful for securing adherence
to it.

f . Cogi qui potest, nescit mori. Seneca Hercul. fur. ver. 425.

[Barbeyrac’s note 2, p. 68.]
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belong to him that possesses the Government; especially when he may
easily persuade himself, that his Enterprise is just, either because He
that at present sits at the Helm of Government is guilty of Mal-
Administration, or that himself thinks he could manage it by many de-
grees to better purpose. An Occasion too cannot long be wanting for
such Attempts, either from the Prince’s Want of Circumspection in the
care of his Person, (and indeed in such a State of Things *who shall
guard even the Guards themselves?) or from a powerful Conspiracy, or,
in time of foreign War, from a Defection to the Enemy. Beside private
Men would be very prone to wrong one another; for the Proceedings in
human Courts of Judicature being govern’d by Proofs of Matter of Fact,
all those Wickednesses and Villanies which could be secretly acted and
without Witnesses, if any thing were to be gain’d by them, would be
accounted Dexterities of Wit, in the practice of which a Man might en-
joy some Self-satisfaction. Again, no Man would be found that would
do Works of Charity or of Friendship, except with probable Expectation
of Glory or Profit. From whence it would follow, that, supposing no
Punishment from above, one Man not being able to place any solid
Confidence in the Troth of another, they must every one always live
anxiously in a mutual Fear and Jealousy, lest they be cheated or harm’d
each by his Neighbour. The Governours also would have as little Incli-
nation, as the Governed, to Actions that are brave and honourable; for
those that govern not being obliged by any Tie of Conscience, would
put all Offices, and even Justice itself to sale; and in every thing seek
their own private Profir by the Oppression of their Subjects; from
whom they being always fearful of a Rebellion, they must needs know,
there can be no surer Means to preserve themselves, than by rendring
them as heartless and as weak as possible. The Subjects also, on the other
side, standing in fear of the Violences of their Rulers, would always be
seeking Opportunities to rebel, tho’ at the same time they must be mu-
tually distrustful and fearful of each other. The same would be the Case

. Pone seram, cobibe, sed quis custodiet ipsos Custodes?
Juv. Sat. VL. ver. 346, 347.
[Barbeyrac’s note 3, p. 68.]
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of married Persons; upon any slight Quarrel, they would be suspicious
lest one should make away the other by Poison or some such clandestine
Way; and the whole Family would be liable to the like Danger. For it
being plain, that without Religion there could be no Conscience; it
would not be easy to discover such secrer Villanies; they being such as
mostly are brought to light by the incessant pricking of the Conscience,
and internal Horrors breaking forth into outward Indications. From all
which it appears, how much it is the Interest of Mankind, that all
Means be used to check the spreading of Atheism in the World; and
with what vain Folly those Men are possess’d, who think to get the Rep-
utation of being notable Politicians, by being seemingly inclin’d to
Looseness and Irreligion.

O CHAPTER V 00

Of the Duty of a Man towards Himself ”

Although the Love of himself be so deeply fix’d in the Mind of Man, as
to put him always under a Sollicitous Care of Himself, and upon En-
deavours by all means to procure his own Advantage; so as, upon Con-
sideration Aereof, twould seem superfluous to find out Laws to oblige

19. Despite the English editors’ publicity claim to have made many useful addi-
tions to Pufendorf’s text, the only substantial ones are to be found in this chapter.
The added material begins with the second paragraph of section II and continues
through sections III-IX, which consist of material on the care of the self taken from
Pufendorf’s Law of Nature and Nations, 11.iv. The ultimate source of this reconstruc-
tion is Immanuel Weber, who claims to have introduced the interpolations with Pu-
fendorf’s approval, when undertaking the first German translation in 1691. Tooke’s
translation, which appeared in the same year, did not borrow them. Barbeyrac’s first
French edition of 1707 did, however, and it is from here that the editors of the 1716/
35 English edition borrowed their reconstruction. Thus their wording of the added
paragraphs is clearly an English translation of Barbeyrac’s French.

I. Man liable
to Obligation
to Himself.
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him to the same: *yet in ozher Respects it is necessary, that he be bound
to the Observation of some certain Rules touching Himself For, not be-
ing born for himself alone, but being therefore furnish’d with so many
excellent Endowments, that he may set forth his Creator's Praise, and be
rendred a fit Member of Human Society; it follows hence, that it is his
Duty, to cultivate and improve those Gifts of his Creator which he finds
in himself, that they may answer the End of their Donor; and to con-
tribute all that lies in his Power to the Benefit of Human Sociery. Thus,
though true it is, that the Ignorance of any Man is his own Shame and
his own Loss; yet we accuse not the Master of Injustice, who chastises
his Scholar for Negligence in not learning those Sciences of which he is
capable.

And since Man consists of two Parts, a Sou/ and a Bod), whereof the
first supplies the Part of a Director, the other that of an Instrument or
subordinate Minister; so that our Actions are all performed by the Guid-
ance of the Mind, and by the Ministration of the Bodly; we are hence
obliged to take care of both, but especially the former.

The Care of the Soul consists, in general, in the right Formation of
the Mind and Heart; that is, not only in framing to our selves true and
just Opinions concerning all those Things to which our Duties bear
any reference, and in making a true Judgment of, and setting a right
Value upon, those Objects which commonly excite our Appetites; but
also in regulating the Dispositions of our Minds; in reducing and con-
forming them to the Dictates of right Reason; in employing our Time

*The Duties of every Man, which directly and solely respect himself, have their
immediate Foundation in that LZOVE which every Man by Nature hath OF HIM-
SELF; which was before laid down as one of the grand Principles of Natural Right,
and which not only obliges a Man to preserve himself, as far as possibly he can, with-
out prejudice to the Laws of Religion or Sociality; but also to put himself into the
best Condition he can, and to obtain all the Happiness of which he is innocently
capable. See L. N. N. Lib. 11. Cap. 111. S15. [Barbeyrac’s note (L1, p. 71) in fact refers
to the “three great principles of natural right”—love of oneself, of God, and of so-
ciety—continuing his attempt to evade Pufendorf’s subordination of these to the
need for security and the cultivation of sociability.]
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and Pains in the Prosecution of honest Arts and Sciences; and, in one
word, in getting our selves possest of all those Qualities which are nec-
essary for us to lead an honest and a sociable Life.?

Among all the Opinions then, which it highly concerns all Men firmly
to settle in their Minds, the chief are those which relate to ALMIGHTY
GOD, as the great Creator and Governour of the Universe, such as are
represented in the foregoing Chapter. The full Persuasion of these grear
Truths being not only the principal Ground of the Whole Duty of Man
to God, but the Foundation of all those Virtues which we are to exercise
toward our Neighbour, and the true Source of all that Quiet of Con-
science and Tranquillity of Mind, which is one of the greatest Blessings
of Life. Since no sober and considering Man can deny these Truths, we
must diligently avoid and utterly reject all those Opinions, which con-
tain in them any thing contrariant to Principles so important. By which
I mean not only Atheism and Epicurism, but all other Sentiments which
are prejudicial to Human Society, or destructive of good Manners; such
being incompatible with true Religion, and overturning the very Foun-
dation of the Morality of Human Actions; of which kind there are
many Instances.!

The first I shall mention is the Stoical Conceit of Fateor Destiny, and
(which nearly resembles it) Judicial Astrology; by which it being sup-
posed, that all things happen in the World by an internal and inevitable
Necessity, Men must be looked upon as the simple Instruments only of
their own Actions; for which, consequently, they are no more account-
able upon this Presumption, than a Clock is answerable for the Motion
of its Wheels.

Another Opinion there is very nearly allied to this, which supposes
the unalterable Consequences of Causes, and of Effects; or the great
Chain of Things, established by the Creator, to stand by such an Im-

20. The interpolated sections begin here.

21. The following duties related to the care of the soul, taken from LNN,
I1.iv.4—s, represent a characteristically Lutheran rejection of “fatalistic” philosophical
rationalism and “ritualistic” Catholicism.

II1. Particular
Duties to
which this
Care of our
Soul obliges

us.

1. To settle in
our selves right
Opinions of
Religion.
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c. 4.97.
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moveable Decree, that even Gop has left Himself no Liberty of inter-
posing in particular Cases.

Most pernicious likewise is that Conceit, which makes GOD allow
a kind of Market of Sins, so as to suffer them to be bought off with
Money, to be commuted for with Offerings, with the Observance of
some vain Ceremonies, or the Utterance of some set Forms of Speech,
without Amendment of Life, and an honest Endeavour to become
Good Men. To this may be joyned, the sottish Imagination of such,
who fancy that Almighty GOD is delighted with such Inventions of
Men, such Institutions and Ways of Living, as are disagreeable to Hu-
man and Civil Society, as it is regulated by the Dictates of Reason and
the Laws of Nature.

All superstitious Notions, such as debase and dishonour the Divine
Nature and Worship, are carefully to be avoided, as contrary to true Re-
ligion.

The same thing must be said of the Notions of those Men, who im-
agin that the bare Exercise of Piety towards GOD in Acts of Devotion,
as they are called, is sufficient, without any Regard had to Honesty of
Life, or to those Duties which we are to practice towards our Neigh-
bour. Nor is the Conceit of others less Impious, who fancy, that a Man
may be able, not only to fulfil his own Duty towards GOD, but even
exceed what is required of him, and thereby transfer some of his Merits
on others; so that one Person’s Negligence in his Duty, may be supply’d
from the Works of Supererogation, that is, the Over-righteousness of an-
other. Of the same Stamp is that shameful Opinion of some others, that
imagine, that the Wickedness of some Actions is overlooked and ex-
cused by GOD, on the Account of the Dexterity, the Humour, or the
Gallantry of the Persons who do thems; as if such Sins passed only as
Jests and Trifles in the Cognisance of Heaven. No less wicked is it to
believe, that those Prayers can please GOD, by which a Man desires,
that others may suffer an undeserved Evil, for the occasioning or pro-
moting an Advantage to himself; or to imagine, that Men may treat, in
the worst manner they please, such as are of a different Persuasion from
them in Religious Matters. Not to mention some other such like Opin-
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ions, which carry indeed the Pretence of Piety, but in reality tend to the
Destruction of Religion and Morality.

When we have thus arm’d our Minds against all false Opinions of the
Divine Nature and Worship, the main Concern behind is, for a Man
accurately to examine his own Nature, and to study to know himself >
From this Knowledge of himself, rightly pursued, a Man is brought
acquainted with his own Original; he comes to know perfectly his Con-
dition here, and the Part he is to bear in the World. Hereby he will per-
ceive, that he does not exist of himself, but owes his Being and Life to
a Principle infinitely superior to him; that he is endowed with Faculties
far more noble than he sees enjoy’d by the Beasts about him; and far-
ther, that he was not born by himself, nor purely for his own Service,
but that he is a Part of Human kind. From thus knowing a Man’s self
he must necessarily conclude, that he lives in Subjection to Almighty
GOD, that he is obliged, according to the Measure of the Gifts he hath
received from his Maker, to serve and honour Him; and moreover, to
behave himself towards his Equals in such a manner, as becomes a So-
ciable Creature. And in as much as GOD hath bestowed on him the
Light of Reason and Understanding, to guide him in the Course of his
Life, it evidently follows, that he ought to make a right Use of it: And
consequently 7ot to act at random, without End or Design, but, whatever
he undertakes, to propose thereby to himself some particular End, in its self
both possible and lawful, and to direct his own Actions suitably ro that End;
as also to use such other Means as he shall find proper for the compassing it.
Again, from hence it follows, that since Truth and Right are always uni-
form and without alteration, so @ Man ought always to form the same
Judgments of the same Things, and when he hath once judged truly, to be
always constant in his Mind and Resolution. Farther it follows, that a

22. Despite Pufendorf’s objections to Stoic fatalism, the advice on care of the self
in sections IV=VIII contains a compendium of neo-Stoic rules for cultivating the
self and restraining the passions and desires in accordance with the limited ends of
personal and civil tranquillity.
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Man’s Will and Appetite ought not to get the Superiority over his Judg-
ment, but follow and obey it, never making resistance to its Decrees; or,
which amounts to the same thing, Men ought to form no Judgments but
upon mature Deliberation, nor ever to act against their Judgments so
formed.

Besides, by considering and knowing himself, a Man will rightly ap-
prehend his own Strength and Power: He will find that it is of a finite
nature, having certain Limits beyond which it can never extend it self;
and therefore, that there are many Things in the World which he can
no ways manage or compass, many that he can no ways hinder or resist,
and other Things again not absolutely above Human Power, but which
may be prevented and intercepted by the Interposition of other superior
Powers. Again, another Sort of Things there are, which though we can-
not compass by our bare Strength, yet we may, if it be assisted and sup-
ported by Dexterity and Address.

What seems to be most free from outward Restraint, and most
within our own Power is our Will; especially so far as it is concerned in
producing and exerting Actions suitable to our Species of Being, as we
are reasonable Creatures. Hence it follows, that every Man ought to make
it his main Care and Concern, rightly to employ all his Faculties and Abil-
ities, in conformity to the Rules of right Reason. For this is the Standard
by which we are to rate the Worth of every Person, and to measure his
intrinsical Goodness and Excellency.

As to other Matters which lie without us, before he enters upon the
Pursuit of them, A Man should diligently examine, Whether they do not
surpass his Strength? Whether they tend to a lawful End?and, Whether they
are worth the Labour which must be spent in obtaining them? When,
upon mature Deliberation, he is resolved to engage in any such Affairs,
a wise Man will indeed use his best Efforts to bring his Design about;
but if he finds those Endeavours ineffectual, he will not strive against
the Stream, and drive on his Designs with vain Hope, but quit his Pur-
suit without Grief or Anger at his Disappointment. From these Con-
siderations this further Consequence may be drawn; That Man, as he is
guided only by the Light of Reason, ought principally to aspire after
that Happiness in this World, which arises from the prudent Govern-
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ment of his Faculties, and from those Assistances and Supports which
the Divine Providence he knows will afford him in the universal Ad-
ministration of things. Hence he will not leave things to meer Hazard
and Chance, while there is room for Human Caution and Foresight.
But then, since human Foresight is very weak in discovering future
things, which are so far from being under our Guidance, that they fre-
quently fall out beyond our Hopes and Expectations: Hence it is plain,
that we ought neither too securely to trust to our present Condition,
nor to spend too much Care and Anxiety on what is to come: and for
the same reason, Insolence in Prosperity and Despair in Adversity are
to be both avoided, as equally dangerous and equally absurd.

Another necessary Improvement of our Mind and Understanding is, 70
be able to set a just Price on those Things which are the chief in moving our
Appetites. For, from this Knowledge it is that the degree of Desire is to
be determined, with which we may seek after them.

Among these, that which bears the greatest sway, and appears with
most splendor, and which most forceably moves Elevated and Noble
Souls, is the Opinion of Worth and Excellency; an Opinion from
whence springs what we usually call Glory or Honour: In respect to
which we are to form and temper our Minds in the following manner.

We must use our utmost Care and Endeavour to procure and pre-
serve that kind of Esteem that is simply so called, that is, the Reputation
of being Good and Honest Men; and if this Reputation be assaulted by
the Lies and Calumnies of Wicked Men, we are to use all possible Pains
to wipe them off; but if that be not in our Power, we are to comfort our
selves with the Testimony of a good Conscience, and with the Assur-
ance, that our Integrity is still known to GOD.

As for that Esteem, which is oft-times called Intensive, or Esteem of
Distinction, but more commonly Honour or Glory, we are no otherwise
to pursue it, than as it redounds from such worthy Actions as are con-
formable to Right Reason, and productive of the Good of Human So-
ciety; but even then good Heed is to be taken, that hereby our Mind do
not swell with Arrogance and Vain-glory. If at any time we have no Op-
portunity, or want an Occasion of shewing our Worth, without being
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able to procure one, we must bear this ill Fortune with Patience, since
there is nothing in it that can be charged upon our Default. To value
our selves upon, and make our boasts of what is empty, vain, and tri-
fling, is most impertinent and ridiculous; but it is abominably Wicked,
as well as extremly Foolish, to aspire to Fame and to Honours by evil
Arts, and by Deeds repugnant to Reason; and to desire Preheminence
above others, only to be able to insult over them, and to make them
obnoxious to our Pleasure.

The Desire of outward Possessions, Riches, and Wealth, does also prevail
greatly in the Minds of Men; and no wonder, since Men have not only
need thereof for their own Support and Preservation in the World, but
also often lie under an indispensible Duty to provide them for others.
But then, because our Wants are not infinite, but lie in a very narrow
Compass, and since Nature is not wanting in a plentiful Provision for
the Necessities of her Sons; and lastly, since all that we can heap to-
gether must, at our Death, fall to others; we must moderate our Desire
and our Pursuit of those Things, and govern our selves in the Use of
them according to the just Occasions of Nature, and the modest De-
mands of Temperance and Sobriety. We must do no dishonest or base
Thing for the procuring them; we must not increase them by sordid
Avarice, nor squander them away by profuse Prodigality, nor in any
ways make them subservient to vicious and dishonest Purposes. Far-
ther, since Riches are of a very perishable Nature, and may be taken
from us by many Accidents and Casualties, we must, with respect to
’em, put our Mind in so even a Temper, as not to lose it self if it should
happen to lose them.

The Desire of Pleasures does as strongly excite the Minds of Men as that
of Honour or Riches: In reference to these we must observe, that there
are Innocent Pleasures and Criminal Pleasures. The latter of which must
be always avoided; but it is by no means a Fault to enjoy the former,
provided it be done with moderation, and in conformity to the Rules
of Temperance and Sobriety. As there is no Fault to avoid, as much as
may be, unnecessary Grief and Pain, because they tend to the Destruc-
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tion of the Body; so Reason, on the other side, is so far from forbidding
us the Enjoyment of moderate Recreation and innocent Pleasure, that
it directs us to entertain our Senses with such Objects as are, in this
manner, agreeable and delightful to them, since hereby the Mind is un-
bent and refresh’d, and render’d more active and vigorous. But then, in
the Enjoyment of these lawful and innocent Gratifications, great Care
is to be taken, that we enjoy them to such a Degree only, that we be not
thereby weakened and enervated; that neither the Vigour of the Body
or Soul be thereby lessen’d; that they waste not nor consume our
Wealth, when it might be better and more usefully laid out; and that
they steal not our Time from better and more necessary Employments.
Lastly, This must be an inviolable Rule, that no Pleasure must be pur-
chased at so dear a Rate, as the Neglect or Transgression of our Duty;
nor ought any to be receiv’d that brings after it Loss, Disgrace, Sorrow,

or Repentance.

Lastly, The chief Care incumbent on us, in order to improve and well
cultivate our Mind, is, to use the utmost Diligence, 7o gain the Mastery
over our Passions; to maintain the Sovereignty of our Reason over the
Motions and Affections of our Minds; the greatest Part of which, if they
gain the Ascendant, and grow masterless, do not only impair the Health
of the Body, and the Vigour of the Soul, but cast such a Cloud on the
Judgment and Understanding, as to wrest them violently from the
Ways of Reason, and of Duty. So that the natural Principle of Prudence
and Probity amongst Men, may be justly said to be founded in calming
and cooling the Passions. But let us briefly speak of them in particular.

JOY is in it self a Passion most agreeable to Nature; but strict Care
is to be taken, that it break not out on improper Occasions, that it shew
not itself in Matters vain or trifling, base or indecent.

SORROW, like a Canker, wastes both the Body and Soul: it is
therefore as much as possible to be remov’d and expell’d, nor ever to be
admitted, even moderately, unless when by the Ties of Humanity, we
are obliged to express our Concern, or Pity at the Misfortunes, or at the
Deaths of others; and as it is requisite to the great Duty of Repentance.

LOVE is a Passion of a benevolent and friendly Nature to Mankind;
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but yet it is to be so wisely managed and moderated, that it be not fix’d
upon an unworthy Object; that we take not unlawful Ways to satisfy its
Demands; that it keep within due Bounds, so as not to degenerate into
Disease and Disquiet, if the beloved Object is not to be obtained.

HATRED is a Passion pernicious, as well to the Person who em-
ploys it, as to those against whom it is employ’d; it is therefore dili-
gently to be quenched and stifled, lest it betray us to Injuries, and
Breach of Duty against our Neighbours. And when any Persons do re-
ally deserve our Aversion, we must even then take care not, on their
Account, to create Uneasiness and Disquiet to our selves.

ENVY is a most deform’d Monster, sometimes producing ill Effects
in others, but always in the Envious Person, who, like Iron cankered
with Rust, not only defiles, but destroys himself continually.

HOPE, although in it self a Passion mild, easy, and gentle, yet is
it also to be brought under due Regulation. We must be careful not
to direct it to Things vain or uncertain; nor, by placing it on Objects
out of our Reach, and beyond our Power, make it tire it self to no
purpose.

FEAR, as it is a dangerous Enemy to Men’s Minds, so is it a
Passion altogether useless and unprofitable. It is indeed by some es-
teemed the Parent of good Caution, and consequently, the Occasion
of Safety; but this good Caution may owe it self to a much better
Principle, it may arise without the Assistance of Fear, from a wary
Circumspection, and a Prudence alike untouched with Anxiety or
with Consternation.

ANGER is the most violent, as well as the most destructive of all the
Passions, and is therefore to be resisted with our utmost Strength and
Endeavour. It is so far from exciting Men’s Valour, and confirming their
Constancy in Dangers, as some alledge, that it has a quite contrary Ef-
fect; for it is a Degree of Madness, it renders Men blind and desperate,
and runs them headlong into their own Ruin.

DESIRE OF REVENGE is nearly related to Anger; which, when
it exceeds a Moderate Defence of our selves and Concerns, and a just
Assertion of our Rights against the Invaders of them, turns, beyond
Dispute, into a Vice.
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In such Duties as we have reckoned up doth that Culture of the Mind
chiefly consist, which all Men are indispensably obliged to look after:
But there is still behind a more peculiar Culture and Improvement of
the Mind, consisting in the various Knowledge of Things, and #he Study
of Arts and Sciences. This Knowledge, it is true, cannot be said to be
absolutely necessary to the Discharge of our Duty in general, but yet
must by all be allowed to be exceedingly useful to supply the Necessities
and promote the Conveniencies of Human Life, and therefore by every
one to be followed, according as his own Capacity and Occasion will
permit.

No one disputes the Usefulness of those Arts, which supply the Neces-
sities, or contribute to the Convenience of Human Life.

As to Sciences; some may be stiled Usefiul; others Curious, and others
again Vain.

In the Number of wuseful Sciences, 1 reckon Logick, which teaches to
reason justly, closely, and methodically; those Sciences which have any
respect to Morality, Physick, and all such Parts of Mathematicks as lay the
Foundation of those practical Arts, which serve to procure and augment
the Necessaries or Conveniencies of Life.

By Curious, or Elegant Sciences, 1 understand such as are not indeed
of so necessary Use, as to render the Life of Man less sociable, or less
convenient upon the Want of them; but yet such as serve to gratify and
please an innocent Curiosity, to polish and adorn our Wit, and to em-
bellish and render our Understanding more compleat: Such Sciences
are, Natural and Experimental Philosophy, the more fine and subtile Parts
of Mathematicks, History, Criticism, Languages, Poetry, Oratory, and the
like.

By Vain Sciences, I mean such as are made up of false and erroneous
Notions, or are employ’d about frivolous, trifling, and unprofitable
Speculations; such are the Amusements of old Philosophers, the Dreams of
Astrologers, and the Subtilties of the School-men.

To employ Labour and Pains in these last Sort of Studies is highly
unworthy of any Man, and an unpardonable Waste of his Time. But
whosoever would not deserve to be accounted an useless Lump on
Earth, a Trouble to himself and a Burthen to others, ought, as far as he
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has Means and Opportunity, to employ himself in some of the afore-
mention’d Arzsand Sciences. Every one at least ought, in a proper Time,
to take upon himself some honest and usefil Employment, agreeable to his
natural /nclinations, suitable to the Abilities of his Body and Mind, Ex-
traction, and Wealth; or according as the just Authority of his Parents,
the Commands of his Superiours, or the Occasion and Necessity of his
own private Circumstances shall determine.?

Altho’ the Care of our Soul, which we have been explaining, is the most
difficult, as well as the most necessary Part of our Charge in this Life,
yet ought we by no means to neglect #he Care of our Body; these two
constituent Parts of us being so strictly united and ally’d to each other,
that no Injury or Hurt can come to the one, but the other must likewise
bear its Part in the Suffering.

We must therefore, as far as possible, continue and increase the nat-
ural Strength and Powers of our Bodies, by convenient Food and proper
Exercise; not ruining them by any Intemperate Excess in Eating or
Drinking, nor wasting and consuming them by unnecessary or immod-
erate Labours, or by any other Abuse or Misapplication of our Abilities.
And upon this Account, Gluttony, Drunkenness, the immoderate Use of
Women, and the like, are to be avoided: And besides, since unbridled
and exorbitant Passions, not only give frequent Occasion to disturb Hu-
man Society, but are very hurtful even to the Person himself; we ought
to take care with our utmost to quell zhem, and subject #hem to Reason.
And because many Dangers may be escap’d, if we encounter ’em with
Courage, we are to cast off all Effeminacy of the Mind, and to put on
Resolution against all the terrible Appearances that any Event may set
before us.

23. This marks the end of the sections on the care of the self added by Weber and
subsequently copied by Barbeyrac and thence the editors of the 1716/35 edition. The
following section, X, on the care of the body, was section I1I in Pufendorf’s original
Latin text and in Tooke’s first English edition.



ACCORDING TO THE LAW OF NATURE 81

And yet, because no Man could give himself Life, but it must be ac-
counted as the bounteous Favour of God, it appears, that Man is by no
means vested with such a Power over his own Life, as that he may put
an End to it when he pleases; but he ought to tarry, till he is call’d off
by Him who placed him in this Station. Indeed, since Men both can
and ought to be serviceable to one another, and since there are some
Sorts of Labour, or an Overstraining in any, which may so waste the
Strength of a Man, that old Age and Death may come on much sooner
than if he had led an easy and painless Life; there is no doubt but that
a Man may, without any Contravention to this Law, chuse that Way of
living which may with some probability make his Life the shorzer, that
so he may become more useful to Mankind. And whereas sometimes
the Lives of many will be lost, except some Number of Men expose
themselves to a Probability of losing their own on their behalf; in this
Case the lawful Governour has Power to lay an Injunction on any pri-
vate Man under the most grievous Penalties, not to decline by Flight
such Danger of losing his Life. Nay farther, he may of his own Accord
provoke such Danger, provided there are not Reasons more forcible for
the contrary; and by thus Adventuring he has hopes to save the Lives of
others, and those others are such as are worthy so dear a Purchase. For it
would be silly for any Man to engage his Life together with another to
no purpose; or for a Person of Value to die for the Preservation of a paltry
Rascal. But for any other Cases, there seems nothing to be required by
the Law of Nature, by which he should be persuaded to prefer another
Man’s Life before his own, but that all things rightly compared, every
Man is allowed to be most dear to himself. And indeed all those who
voluntarily put an end to their own Lives, either as #rd with the
many 7roubles which usually accompany this Mortal State; or from an
Abhorrence of Indignities and Evils which yet would not render them
scandalous to Human Society; or thro’ Fear, or Pains, or Torment, by
enduring which with Fortitude, they might become useful Examples
to others; or out of a vain Ostentation of their Fidelity and Bravery;
All these, I say, are to be certainly reputed Sinners against the Law of
Nature.
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But whereas it often happens that this Se/f-Preservation, which the ten-
derest Passion and exactest Reason thus recommends to Mankind, does
seem to interfere with our Precepts concerning Sociery, then when our
own Safety is brought into Jeopardy by another, so far that either we
must perish, or submit to some very grievous Mischief, or else we must
repel the Aggressor by force and by doing him Harm; Therefore we are
now to deliver, With what Moderation the Defence of our selves is to be
tempered. This Defence of our selves then will be such as is, either with-
out any Harm to him from whom we apprehend the Mischief, by ren-
dring any Invasion of us formidable to him and full of Danger; or else
by hurting or destroying him. Of the former way, [whether (in private
Men) by keeping off the Assailant, or by Flight, &c.] there can be no
Doubt but that ’tis lawful and altogether blameless.

But the /latter may admit of Scruple, because Mankind may seem to
have an equal Loss, if the Aggressor be killed, or if I lose my Life; and
because one in the same Station with my self will be destroyed, with
whom it was my Duty to have lived in Civil Society: Beside, that a forc-
ible Defence may be the Occasion of greater Outrages, than if I should
betake my self to flight, or patiently yield my Body to the Invader. But
all these are by no means of such Weight as to render this Sort of De-
fence unlawful. For when I am dealing fairly and friendly with another,
it is requisite that he shew himself ready to do the /ike, or else he is not
a fit Subject of such good Offices from me. And because the End of the
Law of Society is the Good of Mankind, therefore the Sense thereof is to
be taken, so as effectually to preserve the Welfare of every Individual or
particular Man. So that if another Man make an Aztemprupon my Life,
there is no Law that commands me to forgoe my own Safety, that so he
may practise his Malice with /mpunity: And he that in such case is hurt
or slain, must impute his Mischief to his own Wickedness, which set me
under a Necessity of doing what I did. Indeed otherwise, whatsoever
Good we enjoy either from the Bounty of Nazure, or the Help of our
own Industry, had been granted to us in vain, if we were not at liberty
to oppose the Violences of Ruffians, who would wrongfully ravish all
from us; and honest Men would be but a ready Prey for Villains, if they
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were not allowed to make use of Force in defence of themselves against
the others Insults. *Upon the whole then, it would tend to the Destruc-
tion of Mankind, if Self Defence even with Force were prohibited to us.

Not however that hence it follows, that as soon as any Injury is threat-
ned us, we may presently have recourse to Extremities; but we must first
try the more harmless Remedies; for instance, we must endeavour to keep
out the Invader by cutting off his Access to us; to withdraw into strong
Places; and to admonish him to desist from his outragious Fury. And it
is also the Duty of a prudent Man to put up a slight Wrong, if it may
conveniently be done, and to remit somewhat of his Right, rather than,
by an unseasonable Opposition of the Violence, to expose himself to a
greater Danger; especially if that Thing or Concern of ours upon which
the Attempt is made, be such as may easily be made amends for or re-
paired. TBut in Cases where by these or the like means I cannot secure
my self, in order to it I am at liberty to have recourse even to Extremities.

But that we may clearly judge, whether a Man contains himself within
the Bounds of an unblameable Defence of himself; it is first to be exam-
ined, whether the Person be one who is in a State of Natural Liberty or
subject to no Man, or one who is obnoxious* to some Civil Power. In
the first Case, if another shall offer Violence to me, and cannot be
brought to change his malicious Mind and live quietly, I may repel him
even by killing him. And this not only when he shall attempt upon my
Life, but if he endeavour only to wound or hurt me, or but to take away
from me my Goods, without meddling with my Body. For I have no
Assurance but from these lesser Injuries he may proceed to greater; and
he that has once professed himself my Enemy (which he doth whilst he
injures me without Shew of Repentance) gives me, as far as ’tis in his

*See Grotius de Jure Belli & Pacis, Lib. 1. & Chap. 2. Lib. 11. c. 1. §3. Et seq.

* Grotius de Jure Belli & Pacis, Lib. 1. cap. 1.

24. Here and elsewhere Tooke uses “obnoxious” in the early modern (Latin)
sense of “subject to.” The distinction he draws is thus between self-defense where
there is no prevailing law or civil authority and self-defense where these conditions
prevail.
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Power to give, a full Liberty of proceeding against him, and resisting
him in such manner as I shall find most necessary for my own Safety.
And indeed the Sociality necessary to Human Life would become un-
practicable, if a Man may not make use even of Extremities against him
who shall irreclaimably persist in the Commission tho’ but of meaner
Wrongs. For at that rate the most modest Persons would be the continual

Laughing-stock of the vilest >>Rakehels.?®

But in Civil Society, those who are Subjects to the Civil Power, may then
only use Violence in the Defence of themselves, when the Time and
Place will not admit of any Application to the Magistrate for his Assis-
tance in repelling such Injuries by which a Man’s Life may be hazarded,
or some other most valuable Good which can never be repaired, may
be manifestly endangered.

As for the time when Men may put in practice their just Right of Self-
defence, it may be learnt from the following Rules.

Altho’ every one, under that Independence in which all Men are
supposed to be in a State of Nature, may and ought to presume, that all
Men are inclined to perform towards him all those Duties which the
Law of Nature directs, until he has evident Proof to the contrary: Nev-
ertheless, since Men have natural Inclinations to that which is ill, no one
ought to rely so securely on the Integrity of another, as to neglect taking
all necessary Precautions to render himself secure, and placed, as far as
may be, out of the Reach of other Men’s ill Designs. It is but common
Prudence to stop up all Avenues against those from whom we appre-
hend Hostilities, to be provided with serviceable Arms, to raise Troops,
to get Succour and Assistance, in case of need, by Alliances and Con-
federacies, to have a watchful Eye over the Actions and Behaviour of
those whom we have reason to apprehend to be our Enemies; and, in a
word, to use all other Precautions of this Nature, which appear neces-

25. Hellish rakes.

26. In Pufendorf’s original and Tooke’s first English edition a further paragraph
begins here. Barbeyrac moved this to the bottom of section XVII, and the English
editors show their fidelity to Barbeyrac’s text by altering Tooke’s version accordingly.
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sary to prevent our being surprized or found unprovided. The Jealousy
and Suspicion which we ought to have of each other, from our Knowl-
edge of the Pravity of Human Nature, will justifie our acting thus far;
but then it must stop here: it must not put us upon using Violence to
our Neighbours, under pretence of disabling them from injuring us,
and of preventing their making a mischievous Use of that superior
Power we see them have; especially if we find that this Increase of Power
in them, and their Superiority over us, was the Product of their inno-
cent Industry, or the Gift of Providence, and not the Result of Injury
and Oppression.

*Nay, if our Neighbour, whom we see powerful enough to hurt us,
should shew an Inclination to use that Power mischievously, by actually
injuring others, yet shall not this justifie our Assaulting him by way of
prevention, till we have good Evidence, that he designs us also Mis-
chief; unless we are under some prior Engagement or Alliance, to sup-
port the Persons we see thus injuriously attacked by a superior Power.
In this Case we may with greater Vigour oppose the Invader, and take
the Part of our injured Ally; since we have very good Reason to appre-
hend, that when by his superior Power he has oppressed him, he will
apply the same Force against us; and that the first Conquest he makes
is to be the Instrument of another that he intends.

But when we have evident Proof that another does actually intend,
and has taken proper Measures to do us an Injury, altho’ he has not
openly declared such his Intention; then we may fairly put our selves
on our Defence, and anticipate the Aggressor before he compleats the
Preparations he is making to do us the designed Mischief: Provided
notwithstanding we have endeavoured, by friendly Advice, to move
him to lay aside his ill Purposes so long, that there remains no Hopes
of his being prevailed upon to do so by fair and gentle Means: In using
which friendly Advice and gentle Means, care must be taken, that it be
not done when it may prove a Prejudice and a Disadvantage to our own
Affairs. He who first forms the Design to do an injurious Act, and first

*See Grotius de Jure Belli & Pacis, Lib. 2. cap. 1. S17, &c. and c. 22. §s.
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makes Preparation to bring it about, is to be accounted the Aggressor;
altho’ it may perhaps so fall out, that the other using greater Diligence,
may prevent him, and so commit the first open Acts of Hostility. It is
not absolutely necessary to a justifiable Se/f-defence, that I receive the
first Stroke, or that I only ward off and avoid the Blows that are aimed
at me.”

But farther: In a Stare of Nature of which we are speaking, a Man has
not only a Right to repel a present Danger with which he is menaced,
but also, after having secured himself from the Mischief intended him,
he may pursue his Success against the Aggressor, till he has made him
give him satisfactory Security of his peaceable Behaviour for the time to
come. Concerning which Caution and Security, the following Rule may
be usefully observed: If'a Man having injured me, shall presently after,
repenting of what he had done, come voluntarily and ask my pardon, and
offer Reparation of the Damage; I am then obliged to be reconciled to him,
without requiring of him any farther Security than his Faith and Promise
to live hereafter in Peace and Quietness with me. For when of his own
accord any Person takes such measures, it is a satisfactory Evidence, that
he has altered his Mind, and a sufficient Argument of his firm Resolu-
tion to offer me no Wrong for the future. But if a Man having injured
me, never thinks of asking Pardon, or of shewing his Concern for the Inju-
ries he has done me, till he is no longer in Condition to do them, and till
his Strength fails him in prosecuting his Violences; such an one is not safely
to be trusted on his bare Promises, his Word alone being not a sufficient
Warrant of the Sincerity of his Protestations. In such Case, in order to our
farther Security, we must either cut off from him all Power of doing
Mischief, or else lay upon him some Obligation of greater Weight and
Force than his meer Promise, sufficient to hinder him from appearing
ever after formidable to us.

27. The following paragraph originally stood as the final paragraph of section XV
(i.e., section VIII in Pufendorf’s original). It is not clear why Barbeyrac moved it.
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But among Men who live in a Community®® the Liberties for Self-
defence ought not to be near so large. For here, tho’ I may know for
certain, that another Man has armed himself in order to set upon me,
or has openly threatned to do me a Mischief; this will by no Means bear
me out in assaulting him; but he is to be informed against before the
Civil Magistrate, who is to require Security for his good Behaviour. The
Use of Extremities in repelling the Force being then only justifiable,
when I am already set upon, and reduced to such Streights, that I have
no Opportunity to require the Protection of the Magistrate, or the Help
of my Neighbours; and even then I am not to make use of Violence, that
by the Slaughter of my Adversary I may revenge the Injury, but only
because without it my own Life cannot be out of Danger.

Now the Instant of 77me, when any Man may with Impunity destroy
another in his own Defence, is, when the Aggressor, being furnished
with Weapons for the Purpose, and shewing plainly a Design upon my
Life, is got into a Place where he is very capable of doing me a Mischief,
allowing me some time, in which it may be necessary to prevent rather
than be prevented; although in foro humano a little Exceeding be not
much minded in regard of the great Disturbance such a Danger must
be thought to raise in the Spirit of Man. And the Space of Timein which
a Man may wuse Force in his own Defence, is so long as till the Assailant
is either repulsed, or has with-drawn of his own accord, (whether in that
Moment repenting of his wicked Design, or for that he sees he is like to
miss of his Aim) so that for the present he cannot hurt us any more, and
we have an Opportunity of retiring into a Place of Safety. *For as for
Revenge of the Wrong done, and Caution for future Security, that be-
longs to the Care of the Civil Magistrate, and is to be done only by Ais
Authority.

28. Here and elsewhere in the discussion of self-defense, Tooke again opts for

>«

“community” in place of Pufendorf’s “state” (civitas).
* Grotius de Jure Belli & Pacis, Lib. 2. Cap. 1. Ss.
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Farthermore,” both in a Szate of Nature, and in a Civil State, it is lawful
for every Man to defend himself, if the Precautions before-mentioned
be taken against him who attempts to take away his Life; whether it be
designedly, and with a malicious Intention, or without any particular De-
sign against the Party assaulted: As suppose a Mad-man, or a Lunatick,
or one that mistakes me for some other Person who is his Enemy,
should make an Attempt on my Life, I may justifiably use my Right of
Self-Defence; for the Person from whom the Attempt comes, whereby
my Life is hazarded, hath no Right to attack me, and I am by no means
obliged to suffer Death unnecessarily; on which account it is altogether
unreasonable that I should prefer /is Safety to my own.

Nevertheless though true it is, that we ought not to take away another
Man’s Life, when it is possible for us after a more convenient way to
avoid the Danger we are in; yet in consideration of that grear Pertur-
bation of Mind, which is wont to be occasion’d upon the Appearance of
imminent Mischief; it is not usual to be over-rigorousin the Examination
of these Matters; for it is not likely that a Man zrembling under the Ap-
prebension of Danger, should be able to find out so exactly all those Ways
of escaping, which to one who sedately considers the Case may be plain
enough. Hence, though it is Rashness for me to come out of a safe Hold
to him who shall challenge me; yet, if another shall set upon me in an
open Place, I am not streight obliged to betake my self to Flight, except
there be at hand such a Place of Refuge as I may withdraw into without

29. The opening word is incongruous because, far from continuing the thought
of the preceding section, this one contradicts it, indicating circumstances in which
individuals may defend themselves regardless of the civil magistrate. In fact this sec-
tion (XIX) is not in its original location. It was originally Pufendorf’s section X,
which means that it should be located between sections XV and XVI in Barbeyrac’s
augmented version of Chapter V. In relocating this section Barbeyrac evidently in-
tended it to undermine Pufendorf’s transfer of the right of self-defense to the civil
magistrate. That this was Barbeyrac’s intent is clear from the long note (XIX.1, p.
99) that he added near the end of this section in his translation, the burden of which
is to justify a subject’s right of defence against the unjust aggression of the civil mag-
istrate himself. In choosing not to include this incendiary note, the editors largely
defeated the purpose of Barbeyrac’s rearrangement of Pufendorf’s text.
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Peril: Neither am I always bound to retire; because then I turn my de-

fenceless Back, and there may be hazard of falling; beside, that having

once lost my Posture, I can hardly recover it again. But as the Plea of
Self-defence is allow’d to that Person who shall thus encounter Danger,

when he is going about his lawful Business, whereas if he had staid at

Home he had been safe enough; so it is denied to him who being chal-

lenged to a Duel, shall by appearing ser himself in that Condition, and

except he kill his Adversary, himself must be slain. *For the Lawshaving

forbidden his venturing into such Danger, any Excuse on account thereof
is not to be regarded.

What may be done for the Defence of Life may also for the Members; >
so as that he shall be acquitted for an honest Man who shall ki// a Ruf-
fian, that perhaps had no farther Intention than to maim him, or give
him some grievous Wound: For all Mankind does naturally abhor to be
maimed or wounded; and the cutting off any, especially of the more no-
ble Members, is often not of much less value than Life itself; beside, we
are not sure beforehand, whether upon such wounding or maiming
Death may not follow; and to endure this is a Sort of Patience that sur-
passes the ordinary Constancy of a Man, to which no man is regularly
obliged by the Laws, only to gratifie the outragious Humour of a
Rogue.

Moreover, what is lawfully to be done for Preservation of Life, *is ad-
judged to be so for Chastity: Since there cannot be a more horrid Abuse
offered to an honest Woman, than to force her out of that which being
kept undefiled is esteemed the greatest Glory of their Sex; and to put
upon her a Necessity of raising an Offspring to her Enemy out of her
own Blood.

*See Grotius de Jure Belli & Pacis, Lib. 2. Cap. 1. S15.

30. The “members” or limbs of the body.

tSee Grotius de Jure Belli, & Pacis, Lib. 2. Cap. 1. S6.

£Mr. Budaeus denies this (in the 2d Part of his Elements of Practical Philosophy,
chap. 4. sect. 3.) and his Reason is, That there is no Proportion between the Life and
the Honour of any Person. But can any Violation be too great for a Woman to expect
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As for Defence of Goods or Estate, this may, among those who are in a
State of Natural Liberty, go as far as the Slaughter of the Invader, *pro-
vided what is in Controversie be not a Thing contemptible. For without
Things necessary we cannot keep our selves alive; and he equally declares
himself my Enemy, who wrongfully seizes my Eszate, as he thatattempts
upon my Life. But in Communities, where what is ravished from us may,
with the Assistance of the Civil Authority, be recovered, this is not reg-
ularly allowed; unless in such case when he that comes to take away
what we have, cannot be brought to Justice: On which accountit s, that
we may lawfully kill Highwaymen and Night-robbers.

And thus much for Self-Defence in those who without Provocation are
unjustly invaded by others: But for him who has first done an Injury to
another, he can only then rightly defend himself with Force, and hurt
the other again, when having repented of what he has done, he has of-
fered Reparation of the Wrong and Security for the future; and yet he
who was first injured, shall, out of ill Nature, refuse the same, and en-
deavour to revenge himself by Violence; [shewing hereby that he seeks
not so much Reparation and Right to himself, as Mischief to the other.]

from a Man that is arriv'd to such a Pitch of Brutality? Besides, Honour is a Good
whose Loss is not only irrecoverable, but which, among civiliz’d Nations, is placed
in the same Degree of Value with Life it self. After all, does not such an Act of Hos-
tility as this, give her a perfect Right to have recourse to Extremities against a Man,
who to satisfie his brutish Passion, irreparably stains the Honour and takes away the
Liberty of an honest Woman? See Grotius de Jure Belli ¢ Pacis, lib. 2. cap. 1. §7.
[Barbeyrac’s XXIL1, p. 102.]

*The Author I just now quoted pretends in the same place, that 7o one can jus-
tifiably kill a Thief, unless he attemprs to steal from him so considerable a Part of his
Substance, as that he could not live upon the Remainder. But this learned Author has
said nothing to invalidate the Principles, and confute the Reasons alledged to the
contrary by our Author, in his large Work of The Law of Nature and Nations, of
which this is an Abridgment. See Lib. 2. Cap. 5. $16. [Barbeyrac’s XXIIL1, p. 102.]
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Lastly, Self-Preservation is of so much regard, that, if it cannot otherwise

be had, in many Cases it exempts us from our Obedience to the stand-

ing Laws; and on this Score it is, that Necessity is said to have no Law.

For seeing Man is naturally inspired with such an earnest Desire to pre-

serve himself, it can hardly be presumed that there is any Obligation

laid upon him, to which he is to sacrifice his own Safety. For tho’ not

only God, but the Civil Magistrate, when the Necessity of Affairs re-

quires it, may lay upon us so strict an Injunction, that we ought rather

to die than vary a Little from it; yet the general Obligation of Laws is

not held to be so rigorous. For the Legislators, or those who first intro-

duced Rules for Mankind to act by, making it their Design to promote

the Safety and common Good of Men, must regularly be supposed to

have had before their Eyes the Condition of Human Nature, and to

have considered how impossible it is for a Man 7oz to shun and keep off
all Things that tend to his own Destruction. Hence those Laws espe-

cially, called Positive, and all Human Institutions are judged to except

Cases of Necessity; or, not to oblige, when the Observation of them must

be accompanied with some Evil which is destructive to Human Nature,

or not tolerable to the ordinary Constancy of Men; unless it be expressly
so ordered, or the Nature of the Thing requires, that even zharalso must

be undergone. Not that Necessity justifies the Breach of a Law and

Commission of Sin; but it is presumed, from the favourable Intention

of the Legislators, and the Consideration of Man’s Nature, that Cases of
Necessity are not included in the general Words of a Law. This will be

plain by an Instance or two.

I. THOUGH otherwise Man have no such Power over his own Members,
as that he may lose or maim any of them at his pleasure; yet he is jus-
tifiable in cutting off a gangren’d Limb, in order to save the whole Body;
or to preserve those Parts which are sound; or lest the other Members be
rendred useless by a dead and cumbersome Piece of Flesh.
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II. IF in a Shipwrack more Men leap into the Boat than it is capable of
carrying, and no one has more Right than another to it; they may draw
Lots who shall be cast overboard; and if any Man shall refisse to take his
chance, he may be thrown over without any more ado, as one that seeks
the Destruction of /.

III. Ir #wo happen into imminent Danger of their Lives, where both
must perish; one may, as he sees good, hasten the Death of the other,
that he may save himself. For instance, If I, who am a skilful Swimmer,
should fall into some deep Water with another who could not swim at
all, and he clings about me; I not being strong enough to carry him off
and my self too, I may put him off with force, that I may not be drowned
together with him; tho’ I might for a little while be able to keep him
up. So in a Shipwrack, if I have got a Plank which will not hold zwo,
and another shall endeavour to get upon it, which if he does, we are both
like to be drowned, I may keep him off with what violencel please. And
so if rwo be pursued by an Enemy meaning to kill them, oze may, by
shutting a Gate or drawing a Bridge after him, secure himself; and leave
the oher in great Probability of losing his Life, supposing it not to be
possible to save both.

IV. Casgs also of Necessity may happen, where one may indirectly put
another in Danger of Death, or some great Mischief, when at the same
time he means no harm to the Person; but only, for his own Preserva-
tion, he is forced upon some Action which probably may do the other
a Damage; always supposing that he had rather have chosen any other
Way, if he could have found it, and that he make that Damage as /ztle
as he can. Thus, if a stronger Man than I pursues me to take away my
Life, and one meets me in a narrow Way thro” which I must flee, if,
upon my Request, he will not stand out of the Way, or he has not time
or room so to do, I may throw him down and go over him, tho’ it be
very likely that by the Fall he will be very much hurt; except he should
be one who has such peculiar Relation to me, [suppose my Parent,
King, &c.] that I ought for his Sake rather to surrender my self to the
Danger. And if he who is in the Way cannot, upon my speaking to him,
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get out of the Way, suppose being lame or a Child, I shall be excused
who try to leap over him, rather than to expose my self to my Enemy
by delaying. But if any one shall, out of Wantonness or cross Humour,
hinder me or deny to give me the Liberty of escaping, I may immedi-
ately by any Violence throw him down, or put him out of my Way. And
those who in these Cases get any Harm, are to look upon it not as a
Fault in the Person that did it, but as an unavoidable Misforzune.

V. Ir a Man, not through his own Fault, happen to be in extreme Want
of Victuals and Cloaths necessary to preserve him from the Cold, and
cannot procure them from those who are wealthy and have great Store,
either by Intreaties, or by offering their Value, or by proposing to do
Work equivalent; he may, without being chargeable with 7heft or Rap-
ine, furnish his Necessities out of their Abundance, either by force or
secretly, especially if he do so with a Design to pay the Price, as soon as
he shall have an Opportunity. For it is the Duty of the opulent Person
to succour another who is in such a needy Condition. And tho’ regularly
what depends upon Courtesie ought by no means to be extorted by
Force, yet the Extreme Necessity alters the Case, and makes these Things
as claimable, as if they were absolutely due by a formal Obligation. But
it is first incumbent upon the Necessitous Person to try all Ways to sup-
ply his Wants with the Consent of the Owner, and he is to take care that
the Owner be not thereby reduced to the same Extremiry, nor in a little
time like to be so; and that Restitution be made; *especially if the Estate
of the other be such as that he cannot well bear the Loss.

VI. Lastry, the Necessity of our own Affairs seems sometimes to justifie
our destroying the Goods of other Men; 1. Provided still, that we do not
bring such Necessity upon our selves by our own Miscarriage: 2. That
there cannot be any bezter Way found: 3. That we cast not away that of
our Neighbours which is of greater Value, in order to save our own
which is of Jess: 4. That we be ready to pay the Price, if the Goods would

*See Grotius de Jure Belli & Pacis, lib. 2. cap. 2. §6. lib. 3. cap. 17. §1, 2. seq.
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not otherwise have been destroyed, or to bear our share in the Damage
done, if the Case were so that A7s must have perished together with ours,
but now by the Loss of them ours are preserved. And this sort of Equity
is generally found in the Law-Merchant.>! Thus in case of Fire, | may
pull down or blow up my Neighbour’s House, but then those whose
Houses are by this means saved, ought to make good the Damage pro-
portionably.

O CHAPTER VI [0

Of the Duty of one Man to another, and first
of doing no Injury to any Man

We come now to those Duties which are to be practis’d by one Man
towards another. Some of these proceed from that common Obligation
which it hath pleas’d the Creator to lay upon all Men in general; others
take their Original from some certain Human Institutions, or some pe-
culiar, * adventitious or accidental Stare of Men. The first of these are al-
ways to be practis’d by every Man towards a// Men; the latter obtain

31. The leges nauticae (lex mercatoria), or “law of the sea.”

*This Status adventitiusis that State of Life we come into in consequence of some
Human Constitution; whether we enter into it at our Birth immediately, or whether
it happens after our Birth. Such are, for example, all those Conditions of Life where
the Duties and Relations are reciprocal; such as a Parent and his Child, an Husband
and a Wife, a Master and a Servant, a Sovereign and his Subject. &c. [Barbeyrac’s L1,
p. 111.]
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only among those who are in such peculiar Condition or State.’> Hence
those may be called Absolute, and these Conditional Duties.

Among those Duties we account Absolute, or those of every Man to-
wards every Man, this has the first Place, *that one do no Wrong to the
other; and this is the amplest Duty of all, comprehending all Men as
such; and it is at the same time the most easy, as consisting only in an
Omission of acting, unless now and then when unreasonable Desires
and Lusts are to be curb . It is also the most necessary, because without
it Human Society cannot be preserv’d. For I can live quietly with him
that does me 7o Good, or with whom I have no manner of Correspon-
dence, provided he doth me 7o Harm. Nay this is all we desire from the
greatest Part of Mankind; the doing mutually good Offices lying but
among a few. But I can by no means live peaceably with him that wrongs
me; Nature having instilled into every Man such a tender Love of him-
self and what is his own, that he cannot but by all possible means repe/
those Men who shall make any Attempt upon one or tother.

32. The key to understanding Pufendorf’s division of duties to others lies in his
doctrine that duties attach not to human beings as such—that is, not to a human
substance or essence—but to a particular condition, state, or status that humans oc-
cupy. This is defined at the beginning of Book II: “By ‘state’ [szatus] in general, we
mean a condition in which men are understood to be set for the purpose of perform-
ing a certain class of actions” (Tully, ed., Duzy, p. 115). All of the states of man and
their associated duties are thus understood to be imposed or instituted, rather than
to be expressions of an essence. The common or universal duties to others attach to
man’s natural status which was imposed by God. These are discussed in Chapters VI
(to harm no one), VII (to treat others as equals or fellow humans), and VIII (to prac-
tice benevolence). The artificial or adventitious statuses are those men have imposed
on themselves via pacts, which means that their duties are conditional on particular
institutional arrangements. These states are those of linguistic communication,
property ownership, marriage, parenthood, and, especially, the political state. In be-
tween the natural and adventitious duties to others come the duties relating to pacts,
discussed in Chapter IX of Book I.

*See Grotius de Jure Belli & Pacis, lib. 2. and the whole 17th Chapter.
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By this Duty are fenced not only what we have by the Bounty of Na-
ture; such as our Laws, Bodies, Limbs, Chastity, Liberty; but whatsoever
by any Human Institution or Compact becomes our Property; so as by
this it is forbidden to take away, spoil, damage, or withdraw, in whole
or in part, from our Use, whatsoever by a lawful Title we are possess’d
of. Whence all those Actions are hereby made Crimes, by which any
Wrong is done to others, as Murther, Wounding, Striking, Rapine,
Theft, Fraud, Violence, whether practis’d directly or indirectly, medi-
ately or immediately, and the like.

Farther, hence it follows, That if any Harm or Damage be done to an-
other, he who is truly chargeable as Author of the Wrong, ought, as far as in
him lies, to make Reparation: For otherwise the Precept would be to no
purpose, That no Man shall be hurt nor receive damage; if when he has
actually sustain’d a Mischief, he must put it up quietly, and he who did
the Injury shall enjoy securely the Fruit of his Violence without Repa-
ration. And setting aside this Necessity of Restitution, the Pravity of
Man’s Nature is such, that they would never forbear injuring one an-
other, and it would be very hard for him who has suffered Wrong, to
compose his Mind so as to live peaceably with the other, till Reparation
were made.

Tho’ the Word Damage may seem properly to belong to Loss in Goods,
yet we take it here in the large Sense, that it may signifie all Manner of
Harm, spoiling, diminishing, or taking away what is already ours, or in-
tercepting that which by an absolute Right we ought to have, whether it
be bestowed upon us by Nature, or given us by Man and Human Laws;
or lastly, the Omission or Denial of paying what by a perfect Obligation
is due to us. But if such Payment only be stopt, as was 7ot due by any
perfect Obligation, it is not looked upon as a Damage that ought to be
made good: For it would be unmeet to account it a Wrong suffered if 1
receive not such Stipends; and unreasonable for me to demand as my
Right, what I cannot expect from another but under the name of a Free
Gift, and which I can by no means call my own, till after I have re-
ceived it.
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Under the Head of Damageliable to Reparation, we must also comprise
not only a Mischief, Loss or Interception of what is ours or due to us;
but also such Profizs as do naturally accrue from the Thing, or have al-
ready accrued, or may fairly be expected, if it was the Right of the Owner
to receive them; allowing still the Expenses necessary for gathering in
such Profits. Now the Value of Profits, thus in Expectation only, is to be
high or low, according as they are certain or uncertain, and will be
sooner or later received. And lastly, that also is to be called Damage,
which upon a Hurt given, does of Natural Necessity follow thereon.

One Man may damnifie® another not only immediately or by himself,
but also by ozhers: And it may happen that a Damage immediately done
by one Man may be chargeable upon another, because he contributed
somewhat to the Action, either by doing what he ought not, or not do-
ing what he ought to have done. Sometimes among several Persons who
concurred to the same Fact one is to be accounted the Principal, others
but Accessories; sometimes they may all be equally Parties. Concerning
whom it is to be observed, that they are so far obliged to repair the
Wrong as they were indeed the Causes thereof, and by so much as they
contributed to doing A/l or Part of the Damage. But where any one did
not actually assist in the Trespass committed; nor was antecedently a
Cause of its being done, nor had any Advantage by it; there, though
upon Occasion of the Injury done, he may be blame worthy, yet he can-
not be any ways obliged to Restitution: And of this Sort are such as re-
joyce at their Neighbour’s Misfortunes, such as commend the Commis-
sion of Outrages, or are ready to excuse them, who wish or favour the
Practice of them, or who flatter the Actors therein.

Where many have joined in an Action from whence Damage has come,
he in the first place shall be chargeable with Reparation, by whose Com-
mand or powerful Influence the others were put upon the Action; and
he who immediately perpetrates the Thing, to which he could not de-
cline his helping Hand, shall be esteemed but only as the Instrument.

33. Inflict loss.
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He who without any constraint concerned himself in the Enterprize shall
be chiefly liable, and then the rest who assisted in it. But this so, as that
if Restitution be made by the former, then the latter are cleared, (which
in Penal Cases is otherwise.) If many in Combination have committed
an Injury, all are obliged for each one single, and each one single is
obliged for all; so as that if 4/ are seized, they must each pay their
Shares to make good the Loss; and if all escape but oze, he shall be
obliged to pay for all; but where some amongst them are insolvent, those
who are able must pay the Whole. If many, nor in Combination, concur
to the same Thing, and it can plainly be discerned how much each of
them contributed to the doing of the Mischief; each shall only be ac-
countable for so much as himself was the Cause of. But if one shall pay
the whole, they are a/l discharged for the same.

Not only he who out of an evi/ Design does wrong to another, is bound
to Reparation of the Damage, but he who does so thro’ Negligence or
Miscarriage, which he might easily have avoided. For it is no inconsid-
erable Part of social Duty,** to manage our Conversation with such Cau-
tion and Prudence, that it does not become mischievous and intolerable
to others; in order to which, Men under some Circumstances and Re-
lations, are obliged to more exact and watchful diligence: The slightest
Default in this point is sufficient to impose the Necessity of Reparation;
unless the Fault lay rather more in him who was harmed, than in him
who did it; or unless some great Perturbation of Mind, or some Cir-
cumstance in the Matter, would not allow the most deliberate Circum-
spection; *as, when a Soldier in the Heat of Battle in handling his Arms

shall hurt his Comrade.

But he who by meer Chance, without any Fault of his own, shall do
Harm to another, is not obliged to Reparation. Because nothing in this
Case being done which can be chargeable upon him, "there is no Rea-
son, why he who unwillingly did a Mischief should rather suffer, than
he to whom it was done.

>«

34. Here Tooke’s “social Duty” translates Pufendorf’s socialitas, or “sociability.”
*See Grotius de Jure Belli ¢ Pacis, lib. 3. c. 1. §4.
"See Grotius de Jure Belli ¢ Pacis, lib. 3. c. 1. §s.
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It is also agreeable to Natural Equity, if my Vassal, though not by my
Desire, do Wrong to another, that either I make it good, or surrender
him to the Party injured. For ’tis true, this Vassal is naturally obliged to
Reparation; but he not having wherewith, and his Body being the Prop-
erty of his Patron, it is but just that such Patron either repair the Loss
sustained, or deliver him up. Otherwise such a Bond-man would be at
liberty to do what Mischief he listed, if Amends cannot be had from
him, because he is the Owner of nothing, no not of the Body he bears;
nor from his Patron. For, let him beat the Slave never so severely, or
punish him with the closest imprisonment, that gives 7o Restitution to
the Person wronged.

The same seems to be just in the Case of our Cattle or any living Crea-
turewe keep, that, when they against our Wills and by a Motion of their
own, contrary to their Natures, do a Mischief to another, we either
make Reparation, or give up the same. For if I am hurt by any Animal
that lives in its Narural Liberty, I have a Right, by what means I can, to
give my self Satisfaction by zaking or by killingit; and this Right doubt-
less cannot be taken away by its being in the Possession of another. And
whereas the Owner of this Animal makes some Gain by it, but I have
suffered Loss by the same; and whereas the Reparation of Wrongis more
to be favoured than procuring Gain; it appears that I may with reason
demand Satisfaction from the Owner, or if the Animal be not worth so
much, then that 7z at least be delivered to me on Account of the Dam-

age sustained.

Thus then, he who without any evil Intention does an Injury to another,
ought of his own accord to offer Reparation, and to protest himself to
have done it unwillingly, lest the injured Person take him for his Enemy,
and endeavour to retaliate the Mischief. But he, who with a naughty
design shall wrong his Neighbour, is not only bound to offer Reparation,
but to declare his Repentance for the Fact and to beg Pardon. On the
other side, the wronged Party having Satisfaction made him, is obliged,
upon the Repentance of the other, and at his Request, to grant him Par-
don. For he that will not be content when Reparation is made him, and
a fit Submission offered, but still seeks to revenge himself by Force, does
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nothing else but gratifie his own ill Nature, and so disturbs the com-
mon Peace of Men without cause. And upon that account Revengeis by
the Law of Nature condemned, as proposing no other End, than doing
Mischief to those who have hurt us, and pleasing our selves in their Suf-
ferings. Moreover, there is great Reason that Men should be the more
apt to pardon each others Offences, upon a consideration how often
themselves transgress the Laws of God, and have therefore daily so much
need of begging Forgiveness of Him. [Not still but that the Publick may
inflict a Punishment on the Aggressor, tho” he have given satisfaction to
the Private Man, if the Act was Criminal, and in its Nature Evil]

0 CHAPTER VII 0]

The Natural Equality of Men
to be acknowledged

Man is a Creature not only most sollicitous for the Preservation of Him-
self; but has of Himself also so nice an Estimation and Value, that to
diminish any thing thereof does frequently move in him as great Indig-
nation, as if a Mischief were done to his Body or Estate. Nay, there seems
to him to be somewhat of Dignity in the Appellation of Man: so that
the last and most efficacious Argument to curb the Arrogance of insult-
ing Men, is usually, 7 am nor a Dog, bur a Man as well as your self. Since
then Human Nature is the same in us all, and since no Man will or can
cheerfully join in Society with any, by whom he is not at least to be
esteemed equally as a Man and as a Partaker of the same Common Na-
ture: It follows that, among those Duties which Men owe to each other,
this obtains the second Place, That every Man esteem and trear another,
as naturally equal to himself; or as one who is a Man as well as be.
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Now this Equality of Mankind does not alone consist in this, that Men
of ripe Age have almost the same Szrength, or if one be weaker, he may
be able to kill the stronger, either by Zreachery, or Dexterity, or by being
better furnished with Weapons; but in this, that though Nature may
have accomplished one Man beyond another with various Endow-
ments of Body and Mind; yet nevertheless he is obliged to an Obser-
vation of the Preceprs of the Law Natural towards the meaner Person,
after the same manner as himself expects the same from ozhers; and has
not therefore any greater Liberty given him to insult upon his Fellows.*
As on the other side the Niggardliness of Nazure or Fortune cannot of
themselves set any Man so low, as that he shall be in worse Condition,
as to the Enjoyment of Common Right,*° than others. But what one Man
may rightfully demand or expect from another, the same is due to others
also (Circumstances being alike) from Aim; and whatsoever one shall
deem reasonable to be done by ozhers, the like it is most just he practise
himself: For the Obligation of maintaining Sociality among Mankind
equally binds every Man; neither may one Man more than another vio-
late the Law of Nature in any part. Not but that there are other popular
Reasons which illustrate this Equality; to wit, that we are all descended
of the same Stock; that we are all born, nourished, and die after the same
Manner; and that God has not given any of us a certain Assurance that
our happy Condition in the World shall not at one time or other be
changed. Besides, the Precepts of the Christian Religion tell us that God
favours not Man for his Nobility, Power, or Wealth, but for sincere Piety,
which may as well be found in a mean and humble Man, as in those of

high degree.

35. For Pufendorf equality arises neither from a common ability to inflict harm
(Hobbes) nor from the universal possession of a soul or rational faculties (the scho-
lastics), but from the fact that all men are subject to the same duties of sociability.

36. Pufendorf’s Latin is communis juris, which Weber renders as Gemeinen
Rechte, Barbeyrac as Droits commun a tous les Hommes, while Silverthorne opts for
“common law.”
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c. 2.92.
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Now from this Equality it follows, That he who would use the Assistance
of others in promoting his own Advantage, ought to be as free and ready to
use his Power and Abilities for their Service, when they want his Help and
Assistance on the like occasions. For he who requires that other Men
should do him Kindnesses, and expects himself to be free from doing
the like, must be of opinion that those other Men are below himselfand
not his Equals. Hence as those Persons are the best Members of a Com-
munity, who without any difficulty allow the same things to their
Neighbour that themselves require of him; so those are altogether un-
capable of Society, who setting a high Rate on themselves in regard to
others, will take upon them to act any thing towards their Neighbour,
and expect greater Deference and more Respect than the Rest of Man-
kind; in this insolent manner demanding a greater portion unto them-
selves in those things, to which all Men having a common Right, they
can in reason claim no larger a Share than other Men: Whence this also
is an universal Duty of the Law Natural, That no Man, who has not a
peculiar Right, ought to arrogate more to himself, than he is ready to allow
to his Fellows, but that he permit other Men to enjoy Equal Privileges with
himself.

The same Equality also shews what every Man’s behaviour ought to be,
when his business is to distribute Justice’” among others; to wit, that he
treat them as Equals, and indulge not that, unless the Merits of the Cause
require it, to one, which he denies to another. For if he do otherwise, he
who is discountenanced is at the same time affronted and wronged, and
loses somewhat of the Dignity which Nature bestowed upon him.
Whence it follows, that Things which are in common, are of right to
be divided by equal Parts among those who are equal: Where the Thing
will not admit of Division, they who are equally concerned, are to use
it indifferently; and, if the Quantity of the Thing will bear it, as much as
each Party shall think fit: But if this cannot be allowed, then it is to be
used after a stated manner, and proportionate to the Number of the

37. Originally jus, which might here be better translated as “right.”
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Claimants; because ’tis not possible to find out any other Way of ob-
serving Equaliry. But if it be a Thing of that nature as not to be capable
of being divided, nor of being possest in common, then it must be used
by zurns; and if this yet will not answer the point, and it is not possible
the rest should be satisfied by an Equivalent, the best Way must be to
determin Possession by Loz for in such Cases no fitcter Method can be
thought on, to remove all Opinion of Partiality and Contempt of any
Party, without debasing the Person whom Fortune does not favour.

The Consideration of this Natural Equalityamong Men, ought to take
from us all Pride; a Vice that consists herein, When a Man, without any
Reason, or, without sufficient Reason, prefers himself to others, behav-
ing himself contemptuously and haughtily towards them, as being in
his Esteem base Underlings, unworthy of his Consideration or Regard.
We say, without any Reason. For where a Man is regularly possest of
some Right, which gives him a Preference to other Men; he may law-
tully make use of, and assert the same, so it be without vain Ostentation
and the Contempt of others; as on the contrary every one is with good
reason to yield that Respect and Honour which is due to another. But for
the Rest, rrue Generosity has always for its Companion a decorous Hu-
mility, which arises from a Reflection on the Infirmity of our Nature,
and the Faults, of which our selves either have been, or may hereafter
be guilty, which are not less heinous than those which may be commit-
ted by other Men. The Inference we ought to make from hence is, that
we do not over-value our selves with regard to others, considering that
they equally with us are endowed with a free Use of their Understanding,
which they are also capable of managing to as good Purpose; the regular
Use whereof is that alone which a Man can call /is own, and upon
which the zrue Value of Himself depends. But for a Man, without any
Reason, to set a high esteem upon himself, is a most ridiculous Vice;
first, because ’tis in it self si/ly, for a Man to carry it high for nothing at
all; and then, because I must suppose all other Men to be Coxcombs, if
I expect from them a great Regard, when I deserve none.

V. This Equal-
ity a sufficient
Remedy
against Pride.
L.N.N.L 3.
c. 2.96.



VI. And
against rude
unmannerly

and contemp-
tuous Behav-
iour. L. N. N.
L.3.¢3.§7.

I. Doing good
to others.
L.N.N.L 3.
c. 3.

II. Benefactors
of the first
Sort. L. N. N.
L3.c3.82.

104 THE WHOLE DUTY OF MAN

The Violation of this Duty is yet carried farther, if a Man shew his Con-
tempr of another by outward Signs, Actions, Words, Looks, or any other
abusive way. And this Fault is therefore the more grievous, because it
easily excites the Spirits of Men to Anger and Revenge: So that there are
many who will rather venture their Lives upon the spot, much more will
they break the Publick Peace, than put up an Affront of that nature; ac-
counting that hereby their Honour is wounded, and a Slur is put upon
their Reputation, in the untainted Preservation of which consists all
their Self-satisfaction and Pleasure of Mind.

O3 CHAPTER VIII 003

Of the mutual Duties of Humanity

Among the Duties of one Man towards another, which must be prac-
tis’d for the sake of Common Society, we put in the third place this, That
every Man ought to promote the Good of another, as far as conveniently he
may. For all Mankind being by Nature made, as it were, akin to each
other; such a Relation requires more than barely abstaining from offer-
ing Injury and doing Despight to others. It is not therefore sufficient
that we neither hurt nor despise our Fellows, but we ought also to do
such good Offices to others, or mutually to communicate the same, as
that common brotherly Love may be kept up among Men. Now we be-
come beneficial to our Neighbour, either indefinitely or definitely; and
that either parting with something or nothing our selves.

That Man indefinitely promotes the Good of others, who takes such
necessary care of his Mind and Body, that he may be able to perform
such Actions as may be profitable to his Neighbour; or who by the
Acuteness of his Wir finds out something that may be of Advantage to
Mankind. So that those are to be accounted guilty of a Breach of this
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Duty, who betaking themselves to no honest Calling spend their Lives
in Sloth, as if their Souls were given them but to serve as Salt to keep
their Bodies from stinking, or as if they were born but to make up a
Number, and eat their Share: And such as, being conzent with the Es-
tates their Ancestors have left em, think they may give themselves up to
Idleness without blame, because they have whereon to live by the In-
dustry of others: And those who alone enjoy what they have got, not
bestowing any Part upon others: Finally, all those who, like Hogs, do
Good to no one till they die; and all that Sort of Wretches who only
serve to load the Earth with their useless Weight.

On the other side, to those who make it their Business to deserve well
of Mankind, the Rest of the World owe thus much, that they don’tenvy
’em, nor lay any Rubs in their way, while by their noble Actions they
seek the Universal Good: And if there be no Possibility for themselves
to imitate’em, they at least ought to pay a Regard to their Memoryand
promote their Honour, which perhaps is all they shall get by their La-
bours.

Now not to do readily all that Good to others which we can do without
Detriment, Labour, or Trouble to our selves, is to be accounted detest-
able Villany and Inhumanity. The following are wont to be called Bezne-
fits which cost nothing, or which are of Advantage to the Receiver, with-
out being a Charge to the Bestower. Such as, to allow the Use of the
running Water; the letting another light his Fire by mine; the giving
honest Advice to him that consults me; the friendly Directing a wan-
dring Man to the right Way, and the like. So, if a Man have a mind to
quit the Possession of a Thing, either because he has too much, or be-
cause the keeping of it becomes troublesome, why should he not rather
leave it fit for Use to others, (provided they are not Enemies) than to
mar or destroy it? Hence it is a Sin for us to spoil Victuals, because our
Hunger is satisfied; or to stop up, or cover a Spring, because we have
quenched our Thirst, or to destroy Buoys set up to discover Shelves and
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Sands, or *Mercuries in Roads, when our selves have made use of them.
Under this Head may be comprehended also the /izzle Almsbestow’d by
the Wealthy upon those who are in Want; and that Kindness which we
justly shew to Travellers, especially if under Necessities, "and the like.

But it is a higher Degree of Humanity, out of a singular Favour #0 do a
good Turn freely, which costs either Charge or Pains, that so another may
either have his Necessities relieved, or acquire some considerable Ad-
vantage. And these, by way of Excellence, are called Benefizs, and are the
fittest Matter for rendring Men Illustrious, if rightly tempered with
Prudence and Magnanimity. The Dispensation of which, and the Man-
ner, are to be regulated according to the Condition of the Giverand Re-
ceiver. Wherein Care is first of all to be taken; 1. 7har the Bounty we are
about to exercise do not more Hurt than Good to the Person to whom we
design a Kindness, and to others: Next, 2. That our Bounty be not greater
than consists with our Ability: Then, 3. That the Worthiness of Men be
regarded in our Distribution, and Preference given to the Well-deserving.
We must therefore consider how far each stands in need of our Help,
and observe the Degrees of Relation among Men; moreover, ’tis to be
observ’d whatevery one wants most, and what they can or cannot com-
pass with or without our Assistance. * The Manneralso of exercising Acts
of Kindness will render them more acceptable, if they be done chear-

Sully, readily, and heartily.

And then he who receives a Benefit ought to have a grateful Mind, by
which he is to make it manifest, that it was acceptable to him, and that
for its sake he has a hearty Respect to the Donor, and that he wants noth-
ing but an Opportunity or an Ability of making, if possible, a Requital
of the full value or more. For it is not absolutely necessary that the Re-
turns we make be exactly tantamount to the Courtesy we receive, but
our Good-will and hearty Endeavour are in lieu to be accepted. Not but

*Inscribed Posts set up in Highways to direct Travellers.
"See Grotius de Jure Belli ¢ Pacis, lib. 2. cap. 2. S11, 12. seq.
* Grotius de Jure Belli & Pacis, Lib. 2. Cap. 5. S10.
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that sometimes he who pretends to have done me a Kindness, may, not-
withstanding, have no Reason to say, he has obliged me thereby; as if a
Man shall drag me out of the Water, into which he pushed me before;
in such a Case I owe him no thanks.

Now by how much the more Benefits are apt to oblige and place En-
gagements on the Minds of Men, by so much ought the Party who is
beholden to be the more eager to return his 7hanks. If it be but because
we ought not to suffer our Benefactor, who out of a good Opinion he
had of us has done us a Kindness, to think worse of us; and because we
should not receive any Favour, but with a Design to endeavour, that the
Giver shall never have Cause to repent of what he has done for us. For,
if for any particular Reason we are not willing to be beholden to such
or such a Man, we may civilly avoid the Accepting of the Courtesy. And
truly if no grateful Returns were to be made upon the Receipt of Bene-
fits, it would be unreasonable for any Man to cast away what he has,
and to do a good Turn where beforehand he is sure it will be slighted.
By which means all Beneficence, Good-Will, and Brotherly-Love
would be lost among Men; and there would be no such things as doing

Kindnesses frankly, nor any Opportunities of procuring mutual Friend-
ships, left in the World.

And though the ungrateful Man, cannot be precisely said to do a Wrong;
yet the Charge of Ingratitude is look’d upon as more base, more odious,
and detestable than that of Injustice; because ’tis judged a Sign of an
abjectand rascally Soul for a Man to shew himself unworthy of the good
Opinion, which another had entertain’d of his Probity, and not to be
mov’d to some Sense of Humanity by Benefizs, which have a Power to
tame even the Brutes. But, let /ngratitude be never so abominable, yet
simply considered as it is a bare Forgerting of a Courtesy, and a Neglect
of making a due Return upon occasion, Courts of Judicature take no
cognizance of it; for it would lose the Name of Bounzy, if it were rede-
mandable by Law, as Money lent is; because then it would be a Credit.
And whereas it is a high Instance of Generosity to be grateful, it would

cease to be a generous Action, when so to do could not be avoided. Be-
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side that it would take up the Business of all Courts, by reason of the
great Difficulty in making an Estimate of all the Circumstances, which
either would enhance or lessen the Benefit: And that it was to this End
I bestow’d it, (to wit, that I did not therefore demand a Promise of Re-
payment,) that so the other might have an Occasion of shewing his
Gratitude, not for Fear of Punishment, but out of Love to Honesty;
and to manifest, that it was not in Hopes of Gain, but only out of mere
Kindness that I was liberal of that, which I would not take care should
be reimburs’d to me. But for him who improves his /ngratitude, and
not only gives no thanks to, but injures his Benefactor; *this shall cause
an Aggravation of his Punishment, because it plainly demonstrates the
profligate Villany and Baseness of his Mind.

O3 CHAPTER IX 0]

The Duty of Men in making Contracts

From the Duties Absolute to those that are Conditional we must take
our Passage, as it were, through the intermediate Contracts;®® for, since
all Duties, except those already mentioned, seem to presuppose some
Covenant either expressed or implied; "we shall therefore in the next
place treat of the Nature of Contracts, and what is to be observed by the
Parties concerned therein.

*See Grotius de Jure Belli & Pacis, Lib. 2. Cap. 20. §20.

38. Pufendorf’s term is pacts (pacta), or agreements. Duties in relation to pacts
are transitional between the natural and adventitious duties because it is through
pacts that men institute the statuses to which these latter duties attach.

*Compare herewith the whole Eleventh Chapter of the Second Book of Grotius
de Jure, &c.
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Now it is plain that iz was absolutely necessary for Men to enter into mu-
tual Contracts. For though the Duties of Humanity diffuse themselves
far and near thro’ all the Instances of the Life of Man; yet that alone is
not Ground sufficient, whereon to fix all the Obligations which may be
necessary to be made reciprocal between one and another. For all Men
are not endowed with so much Good Nature as that they will do all
good Offices to every Man out of meer Kindness, except they have some
certain Expectation of receiving the /ike again: And very often it hap-
pens, that the Services we would have to be done to us by ozher Men are
of that Sort, that we cannot with Modesty desire them. Frequently also,
it may not become one of my Fortune, or in my Station, to be beholden
to another for such a Thing. So that many times another cannot give,
neither are we willing to accept, unless that other receive an Equivalent
from us; and it happens not seldom, that my Neighbour knows nothow
he may be serviceable to my occasions. Therefore, that these mutual
good Offices, which are the Product of Sociality, may be more freely and
regularly exercised, it was necessary that Men should agree among
themselves, concerning what was to be done on this side and on that,
which no Man from the Law of Nature alone could have assured himself
of. So that it was beforehand to be adjusted what, this Man doing so by
his Neighbour, he was to expect 77 lieu of the same, and which he might
lawtully demand. This is done by means of Promises and Contracts.

With respect to this general Duty it is an Obligation of the Law of Na-
ture, that every Man keep his Word, or fulfil his Promises and make good
his Contracts. For without this, a great Part of that Advantage, which
naturally accrues to Mankind by a mutual Communication of good Of-
fices and useful Things, would be lost. And were not an exact Obser-
vance of one’s Promise absolutely necessary, no Man could propose to
himself any Cerzainty in whatever he design’d, where he must depend
upon the Assistances of ozhers. Besides that Breach of Faith is apt to give
the justest Occasions to Quarrels and Wars. For if, according to my
Agreement, I perform my Part, and the other falsifie his Word, what-
soever | have done or deposited in Expectation of his Performance, is /osz.
Nay, though I have done nothingas yet, yet it may be a Mischief for me
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by this Disappointment to have my Affairs and Purposes confounded,
which I could have taken care of some other way, if this Man had not
offered himself. And there is no reason I should become ridiculous,
only for having trusted one whom I took to be an honest and a good
Man.

But it is to be observed, that such Things as are due to me only of Cour-
tesie, differ from those which I can claim on account of a Contract or
Promise, in this respect chiefly: That, tis true, I may fairly desire the
honest Performance of the firsz: But then, if the other shall neglect my
Request, I can only charge him with Rudeness, Cruelty or hard dealing;
but I cannot compel him to do me reason either by my own Power or
by any superior Authority. Which I am at liberty to do in the /laster
Case, if that be not freely performed which ought to have been accord-
ing to an absolute Promise or Covenant. *Hence we are said to have an
imperfect Right to those things, but to these our Claim is perfecz; as also
that to the Performance of the first we lie under an imperfect, but to the
other under a perfect Obligation.

Our Word may be given, either by a single Act, where one Party only is
obliged; or by an Act reciprocal, where more than one are Parties. For
sometimes one Man only binds himself to do somewhat; sometimes two
or more mutually engage each other to the Performance of such and
such things. The former whereof is called a Promise, the latter a Cove-
nant or Contract.

Promises may be divided into imperfectand perfect. The former is, when
we mean indeed to be obliged to make good our Word to him to whom
we promise; but we intend not to give him a Power of requiring it, or
of making use of force to compel us to it. As, if I say thus, I really design
to do this or that for you, and I desire you’ll believe me. Here I seem
more obliged by the Rules of Veracity than of Justice; and shall rather
appear to have done the promised Service out of a Regard to Constancy

*See Grotius de Jure Belli & Pacis, Lib. 1. cap. 1. $4. seqq.
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and Discretion, than to Right. Of this Sort are the Assurances of great
Men who are in favour, whereby they seriously, but not upon their Hon-
ours, promise their Recommendation or Intercession, their Preferring a
Man, or giving him their Vote, which yet they intend shall not be de-
manded of them as Matters of Right, but desire they may be wholly at-
tributed to their Courtesie and Veracity; that the Service they do may be
so much the more acceptable, as it was uncapable of Compulsion.

But this is called a perfect Promise, when I not only oblige my self by my
Word, but I give the other Party Authority to require at my hands the
Performance of what I stipulated, as if twere a Debt.

Moreover, that Promises and Contracts may have a full Obligation upon
us to give and to do somewhat, which before we were at liberty noz to
have done; or to omir that which we had a Power to db, tis especially
requisite that they be made with our free Consent. For whereas the mak-
ing good of any Promise or Contract may be accompanied with some
Inconvenience, there can be no readier Argument why we should not
complain, than we consented thereto of our own accord, which it was in
our power not to have done.

And this *Consent is usually made known by outward Signs, as, by
Speaking, Writing, a Nod, or the like; tho’ sometimes it may also be
plainly intimated without any of them, according to the Nature of the
thing and other Circumstances. So Silence in some Cases, and attended
with some Circumstances, passes for a Sign expressing Consent. To this
may be attributed those zacit Contracts, where we give not our formal
Consent by the Signs generally made use of among Men; but the Na-
ture of the Business, and other Circumstances make it fairly supposable.
Thus frequently in the principal Contract, which is express, another is
included which is zaciz, the Nature of the Case so requiring: And it is
usual, in most Covenants that are made, that some zacit Exceptionsand

imply’d Conditions must of necessity be understood.

*See Grotius de Jure Belli & Pacis, Lib. 11. Cap. 4. S4. Lib. 111 ¢. 1. §8. ¢. 24. §1, 2.
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But to render a Man capable of giving a valid Consens, tis absolutely
requisite, that he have so far the Use of his Reason, as fully to understand
the Business that lies before him, and to know whether it be meet for
him, and whether it lie in his Power to perform it; and having con-
sider’d this, he must be capable of giving sufficient Indications of his
Consent. Hence it follows, that the Contracts and Promises of /deotsand
Madmen (except such whose Madness admits of lucid Intervals) are
null and void: And the same must be said of those of Drunken Men, if
they are besotted to that degree as that their Reason is overwhelm’d and
stupify’d. For it can never be accounted a real and deliberate Consent, if
a Man, when his Brains are disorder’d and intoxicated, shall on a sud-
den and rashly make foolish Engagements, and give the usual Demon-
strations of Consent, which at another time would have o0bliged him:
and it would be a Piece of Impudence for any Man to exact the Perfor-
mance of such a Promise, especially if it were of any considerable
weight. But if one Man shall lay hold on the Opportunity of another’s
being drunk, and craftily making an advantage of his Easiness of Tem-
per under those Circumstances, shall procure any Promise from him,
this Man is to be accounted guilty of a Cheat and Knavery: Not but
that, if, after the Effects of his Drink are over, he shall confirm such
Promise, he shall be 0bliged; and this not with regard to what he said
when drunk, but to his Confirmation when sober.

As for Consentin young Persons, it is impossible for the Laws Natural to
determine so nicely the exact Time how long Reason will be too weak
in them to render ’em capable of making Engagements; because Ma-
turity of Discretion appears earlier in some than in others; Judgment
therefore must be made hereof by the daily Actions of the Person.
Though this is taken care for in most Commonwealths, by Laws pre-
scribing a certain Zerm of years to all in general; and in many Places it
is become a commendable Custom to set these under the Guardianship
of wiser Men, whose Authority must be had to any Contracts they
make, till the other’s youthful Rashness be a little abated. For Persons
of this Age, however perhaps they may well enough understand what
they do, yet for the most part act with too much Vehemence and Rash-
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ness; are too free and easie in their Promises, eager and over confident
in their Hopes, proud of being thought generous and liberal, ambitious
and hasty in contracting Friendships, and not furnished with prudent
Caution and necessary Diffidence. So that he can hardly pass for an
honest Man, who makes any advantage of the Easiness of this Age, and
would gain by the Losses of young people, who for want of Experience
could not foresee, or place a true Estimate thereon.

Another Thing which invalidates Consent, and by consequence the
Promises and Pacts that are built upon it, is Errour or Mistake; thro’
which it comes to pass, that the Understanding is cheated in its Object,
and the Will in its Choice and Approbation. Concerning Error, these
three Rules are deligently to be observ’'d. (I.) That when to my Promise,
some Condition s supposed, without the Consideration whereof I should
not have made such Promise; the same shall, without the other, have no
Obligation upon me. For in this Case the Promiser does not engage ab-
solutely, but upon a Condition, which not being made good, the Promise
becomes null and void. (2.) *If I am drawn into a Bargain or Contract
by a Mistake, which Mistake I find, before as we use to say Bulk is broke,®
or any thing done in order to the Consummation thereof; it is but Equity

*Provided this Error concerns something essential to the Bargain made; that is
to say, that it does necessarily and naturally concern the Affair in hand, or respects
plainly the Intention of those who contract, notified sufficiently at such time as
the Contract was made: And on both Sides allowed as a Reason without which such
Contract had never been made; otherwise, as the Errour had no Influence on the
Contract to be made, so can it not disannul it when made, whether it be executed
or not. An Example will make the meaning hereof plain. Suppose I imagin that I
have lost my Horse and that I shall never recover him again; and buy another, which
otherwise I wouldn’t have done: If I happen afterwards, contrary to Expectation, to
find my own again, I can’t oblige the Person I bought the new one from to take it
again, altho’ at that time he shou’dn’t have sent me the Horse, or have receiv’d the
money agreed for: Unless when we bargain’d, I had expressly and formally made this
a Condition of annulling such Agreement: For without such formal Stipulation, the
Agreement stands good against me, altho’ I might (in way of Discourse only) men-
tion, that I would not have bought this Horse, had I not lost my other. See L. V. V.
lib. 3. c. 6. §7. See also Grotius de Jure Belli ¢ Pacis, lib. 3. cap. 23. S4. [Barbeyrac’s
XIL1, p. 147.]

39. Roughly, “before the cargo is unloaded.”
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that I should be at liberty to retract; especially if upon the Contract mak-
ing, I plainly signify’d for what Reason I agreed to it; more particularly,
if the other Party suffers no Damage by my going off from my Bargain,
or, if he does, that I am ready to make Reparation. But when, as was
said afore, Bulk is broke, and the Miszake is not found till the Covenant
is either wholly or in part already performed, the Party who is under an
Errour cannot retract, any farther than the other shall of Courzesyrelease
to him. (3.) When a Mistake shall happen concerning the Thing, which is
the Subject of the Contract, such Contract is invalid, not for the sake of the
Mistake, but because the Laws and Terms of the Agreement are not really
fulfilled. For in Bargains of this nature, the 7/hingand all its Qualifica-
tions ought to be known, without which Knowledge a fair Agreement
cannot be supposed to be made. So that he who is like to suffer Wrong
by any Defect therein, either may throw up his Bargain, or force the
other to make the Thing as it should be, or else to pay him the Value,
if it happen’d through his Knavery or Negligence.

But if a Man be drawn into a Promise or Bargain by the Craff and
fraudulent Means of another; then the Matter is thus to be considered.
(1.) If a third Man were guilty of the Cheat, and the Party with whom the
Bargain is driven was not concerned in it, the Agreement will be valid: But
we may demand of him who practis’d the Knavery, so much as we are
Losers by being deceiv’'d. (2.) He who knavishly procures me to promise or
contract with him, shall not set me under any Obligation. (3.) If a Man
will indeed come freely with a plain*Design to drive a Bargain, but in the
very Action shall perceive a Trick put upon him; suppose in the Thing bar-
gain'd for, its Qualities or Value; the Contract shall be so far naught, as to
leave it in the Power of him who is deceiv'd, either to relinquish his Bar-
gain, or to require Satisfaction for his Loss. (4.) If unfair Dealing chance to
be usd in some things not essential to the Business, and which were not
expressly under regard, this weakens not the Agreement, if; for the rest, it
be regularly made; tho’ perhaps one Party might have a Secret and sly
Respect to some such thing, at the very time of driving the Bargain, and

*See Grotius de Jure Belli & Pacis, Lib. 2. cap. 17. S17.
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cunningly conceal’d such his View till the Contract were perfectly
transacted.

Whensoever Fearis to be consider’d in Promises or Bargains, it is two-

fold, and may either be call’d a probable Suspicion lest we should be de-

ceiv’d by another, and this because he is one who is very much addicted

to unjust Practices, or has sufficiently intimated his fraudulent Design;

or else a panic Terror of the Mind, arising from some grievous Mischief
threatned, except we make such a Promise or Contract. Concerning the

first Sort of Fear, (or Mistrust rather) these Things are to be observ’d.

(1.) He who trusts the Engagements of one who is notoriously negligent of
his Word and Troth, acts very imprudently; but, for that Reason only can

have no Remedy, but shall be obliged. (2.) When a Bargain is fully made

and compleated, and a Man hath no new Reasons to apprehend any knav-

ish Designs from the other Party, it shall not be sufficient to invalidate the

Agreement that the other was, on other Occasions before this Agreement,

known to have been trickish and deceitful. For since our Knowledge of
such his former Behaviour did not prevent our making the Agreement

with him, it ought not to prevent our making it good to him. (3.) Where

after the Bargain made, it appears plainly that the other Person intends to

elude his Part of the Contract, as soon as I have perform’d mine; here I
cannot be forced to comply first, till I am secure of a Performance on the

other side.

As for the other Sort of Fear, these Rules are to be observ’d. (1.) Ifa Man
has taken an Obligation upon him, thro’ Fear of Mischief threatned by a
third Person, neither at the Instigation, nor with the Confederacy of the
Party to whom the Engagement was made, he stands firmly bound to per-
form what he promis'd. For there appears no Fault in him to whom the
Promise was made, which can render him uncapable of acquiring a
Right to the Performance of it; on the contrary, he may justly challenge
a Requital, in that he lent his Assistance to the other, in warding off the
Danger he apprehended from the #hird Person. (2.) All such Covenants
that are made out of Fear or Reverence of our lawful Superiours, or by the
Awe we have for those to whom we are very much beholden, shall be firm
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and good. (3.) Those Bargains which are wrongtully and forcibly extorted
from a Man by the Person to whom the Promise or Agreement is made, are
invalid, For the Violence he unjustly uses to set me under that Fear, ren-
ders him uncapable of pretending to any Right against me on account
of such Action of mine. And whereas in all other Cases, every Man is
bound to Reparation of what Wrong he shall do to another: this *Res-
titution to which he is bound is understood as it were to take off any
Obligation from such Promise, since if what was promised were paid,
it ought to be immediately restored.

Moreover not only in Contracts, but in Promises the Consent ought to
be reciprocal; that is, both the Promiser and he to whom the Promise is
made must agree in the Thing. For if the latter shall not consent, or re-
fuse to accept of what is offered, the thing promised remains still in the
Power of the Promiser. For he that makes an offer of any thing, cannot
be supposed to intend to force it upon one that is unwilling to receive
it, nor yet to quit his own Title to it; therefore when the other denies
Acceptance, he who proffered it loses nothing of his Claim thereto. If
the Promise was occasion’d by a Request before made, the same shall be
accounted to oblige so long, as till such Request be expressly revok d; for
in that case the thing will be understood to be accepted beforehand; pro-
vided yet that what is offer’d be proportion’d to what was desired. For
if it be not, then an express Acceptance is requisite; because it may often
do me no good to answer my Request by halves.

As for the Matter of our Promises and Contracts, it is absolutely nec-
essary, that what we promise, or make a Bargain for, be in our Power to
make good, and that so to do be not prohibited by any Law; otherwise
we engage our selves either foolishly or wicked}y. Hence it follows that
no Man is obliged to do Things impossible. But if it be a Thing which at
the time of the Bargain making was possible, and yet afterwards by

*There was no need to have recourse to this Duty of Restitution, thereby to shew
the Invalidity of such Contracts. For the want of Liberty in the Person promising,
and the want of Capacity in the Person obtaining by force the Promise, of creating
to himself thereby any Right to the Thing promised, are sufficient to shew the plain
Nullity of the Agreement thus obtained. [Barbeyrac’s XV.1, p. 152.]
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some Accident, without any Fault of the Contracter, became altogether
impossible, the Contract shall be null, if there be nothing as yet done
in it; but if one Party have perform’d somewhat towards it, what he has
advanced is to be restor’d to him, or an Equivalent given; and if this
cannot be done, by all means it is to be endeavour’d that he suffer no
loss thereby. For in Contracts that is principally to be regarded which
was expressly in the Bargain; if this cannot be obtain’d, it must suffice to
give an Equivalent; but if neither can this be had, at least the usmost
Care is to be taken that the Party undergo no Damage. But where any
Man shall designedly, or by some very blameable Miscarriage, render
himself uncapable of making good his Part of the Bargain, he is not
only obliged to use his utmost Endeavour, but ought also to be pun-
ish'd, as it were, to make up the amends.

It is also manifest, that we cannot set our selves under any Obligation
to perform what is unlawful. For no Man can engage himself farther
than he hath lawful Authority so to do. But that Legislator who prohib-
its any Action by a Law takes away all legal Power of undertaking it,
and disables any Man from obliging himself to perform it. For it would
imply a Contradiction, to suppose, that from a Duty enjoyn’d by the
Laws should arise an Obligation to do that which the same Laws forbid
to be done. So that he transgresses who promises to do what is unlaw-
ful, but he is doubly a Transgressor who performs it. Hence also it fol-
lows, that neither are those Promises to be kept, the Observation of
which will be mischievous to him to whom they are made; because it is
forbidden by the Law-Natural to do hurt to any Man, even though he
do foolishly desire it. And if a Contract be made to do some fi/thy and
base Thing, neither shall be obliged to fulfil it. If such filthy Thing be
done by one Party pursuant to the Bargain, the other shall not be
bound to give the Reward agreed for; *but if any thing be already given
on that account, it cannot be demanded again.

*This determination seems not altogether just, because he who had parted with
his Goods, had parted with them by an act invalid and of no effect. See L. V. V.
L 3. ¢.7.89. [Barbeyrac’s XVIIL1, p. 155.]
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XIX. Engage- And then, it is plain, that such Engagements and Bargains as we shall
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make of what belongs to other Men are altogether insignificant, so far
as they are not ours, but subject to the Will and Direction of others.
But if I promise thus; [ will use my Endeavour that such a Man (always
supposing him to be one not absolutely under my Command) shall do
so or no: Then I am obliged by all methods morally possible, (that is, so
far as the other can fairly request of me, and as will consist with Civility)
to take pains to move that Person to perform what is desired. Nay we
cannot promise to a third Man 7hingsin our own possession, or Actions
to be done by our selves, to which another has acquir’d a Right, unless
it be so order’d, as not to be in force till the time of that other’s Claim
is expird. For he who by antecedent Pacts or Promises has already trans-
ferr’d his Right to another, has no more such Right left to pass over to
a third Person: And all manner of Engagements and Bargains would be
easily eluded, if a Man after having contracted with one, might be at
liberty to enter a Treaty with another, wherein Disposals should be
made contrary to the first Agreement, and with which it is impossible
this should consist. Which gives foundation to that known Rule, Firs
in Time, prior in Righ.

Beside all which it is to be chiefly observ’d concerning Promises, that
they are wont to be made positively and absolutely; or conditionally, that
is, when the Validity thereof lies upon some Ewvent depending on
Chance or the Will of Man.

Now Conditions are either possible or impossible; and the former are
subdivided into Casual or fortuitous, which we cannot cause to be or
not to be; or Arbitrary, or such as are in the Power of him to whom the
Promise is made, that they are or are not comply’d with; or else Mixz,
the fulfilling of which depends partly on the Will of the Person receiv-
ing the Promise, and partly on Chance.

Impossible Conditions are either such as are naturally or morally so,
that is, some Matters by the Nature of Things cannot be done; others
by the Direction of the Laws ought not to be done. Such Conditions
then as these being annex’d, do, according to the plain and simple Con-
struction of the Words, render the Promise Negative, and therefore null;
tho’ it is true it may be so provided by Law, that if to Affairs of great
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Concernment any such impossible Conditions should be annex’d the
Agreement may remain good, rejecting these Conditions as if they had
never been made; that so Men may not have busied themselves about
that which otherwise can signifie nothing,.

Lastly, we promise and contract, not only in our own Persons, but often-
times by the Mediation of other Men, whom we constitute the Bearers
and Interpreters of our Intentions; by whose Negociations, if they deal
faithfully by us in following the Instructions we gave, we are firmly
obliged to those Persons who transacted with them as our Deputies.

And thus we have done with the Absolute Duties of Man, by which, as
it were, we naturally pass to the Conditional Duties of Men. And these
do all presuppose some Human Institution, founded upon an Universal
Agreement, and so introduced into the World, or else some peculiar
State or Condition. And of this Sort of Institutions, there are three
chiefly to be insisted on, to wit, Speech or Discourse, Property and the
Value of Things, and the Government of Mankind. Of each of these,

and of the Duties arising therefrom we shall next discourse.

O3 CHAPTER X L)

The Duty of Men in Discourse

How useful and altogether necessary an Instrument of Human Society
Discourse™® is, there is no Man can be ignorant; since many have made
that only an Argument to prove Man to be by Nature design’d for a

Social Life. Now that a lawful and beneficial Use may be made hereof
for the Good of the same Human Society, the Law of Nature has given

40. In Pufendorf’s Latin the word is sermo, meaning “conversation” or “dis-
course,” which Barbeyrac translates as parole and Silverthorne as “language.”
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Men this for a Duty, That no Man deceive another either by Discourse, or
any other Signs which customarily are accepted to express our inward
Meaning.

But that the Nature of Discourse may be more throughly understood, it
must first be known, that there is a two-fold Obligation respecting Dss-
course, whether exprest with the Voice, or written in Characters. The
first is, that those who make use of the same Language, are obliged to
apply such certain Words to such certain 7hings, according as Custom
has made them to signify in each Language. For since neither any Words
nor any particular Strokes form’d into Lezters can naturally denote any
certain  7hing (otherwise all Languages and Characters for writing
would be the same; and hence the Use of the Tongue would be to no
purpose if every Man might call every 7hingby what Name he pleas’d;)
it is absolutely necessary among those who speak the same Language,
that there be a racit Agreement among them, that this certain Thing
shall be so, or so call’d, and not otherwise. So that unless an uniform
Application of Words be agreed upon, ’twill be impossible for one Man
to gather the Meaning of another from his Talk. By virtue then of this
tacit Compact, every Man is bound in his common Discourse to apply
his Words to that Sense, which agrees with the receiv'd Signification
thereof in that Language: From whence also it follows, that albeit a
Man’s Sentiments may differ from what he expresses in Words, yet in
the Affairs of Human Life he must be look’d upon as intendingwhat he
says, tho’, as was said, perhaps his inward Meaning be the clear contrary.
For since we cannot be inform’d of another’s Mind otherwise than by
outward Signs, all Use of Discourse would be to no purpose, if by men-
tal Reservations, which any Man may form as he lists, it might be in his
power to elude what he had declar’d by Signs usually accepted to that
end.

The other Obligation which concerns Discourse, consists in this, that
every Man ought by his Words so to express to another his Meaning,
that he may be plainly understood. Not but that it is in a Man’s power
to be silent, as well as to speak; and whereas no Man is bound to tell
every one all that he bears in his Mind; it is necessary that there be some
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peculiar Obligation that shall engage him first to speak, and then so to
speak as that another shall fully understand his Meaning. Such Obli-
gation may arise from a particular Compact, or some common Precept of
the Law Natural, or from the Nature of the present Affair, in which
Speech is made use of: For oftentimes a Bargain is made expressly with
a Man, that he shall disclose to me all that he knows in some Matter;
as suppose I desired to be instructed in any Science: Frequently also I
may be commanded by some Precept of the Law of Nature to commu-
nicate my Skill to another, that by this Means I may be helpful to him,
or that I may save him from Mischief, or that I may not give him some
Cause or Occasion of receiving a Harm: And lastly, the present Case may
require me to declare my Opinion in a Matter wherein another is con-
cerned; as it often happens in Contracts of the greatest Importance.

But because it cannot always happen, that upon any of these Heads I
am obliged to signify my Thoughts upon any Matter, it is plain that I
am not bound to disclose in Words any more than another has a Right
either perfect or imperfect to require. So that I may, by holding my
Tongue, lawfully conceal what he has no just Claim to the Knowledge
of, or to the Discovery whereof I lie under no Obligation, however ear-
nestly it be desir’d.

Nay, since Speech was not only ordain’d for the Use of ozhers, but our
own Benefit also; therefore whensoever my private Interest is concern’d,
and it occasions Damage to no Body else, I may so order my Words,
that they may communicate a Sense different from that which I bear in
my Mind.

Lastly, because oftentimes those to whom we talk upon some Matters
may be so disposed, that from a downright and plain Discourse they
would perceive the true State of the Case, which ought rather to be con-
ceal’d, because a full Knowledge would not procure the good End we
drive at, but be a Dezriment to ’em; we may in such Cases use a figura-
tive or shadow'd way of Speech, which shall not directly represent our
Meaning and plain Sense to the Hearers. For he who would and ought
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to benefit another, cannot be bound to attempt it after such a manner,
as shall incapacitate him from obtaining his End.

From what has been said may be gather’d wherein that Verizy consists,
for their Regard to which good Men are so much celebrated; to wit, that
our Wordsdo fitly represent our Meaningto any other Person who ought
to understand "em, and which it is our Duty to express plainly to him,
either by a perfect or imperfect Obligation; and this to the end either
that he upon knowing our Minds may make to himself some Benefit
thereby, or that he may avoid some undeserv’d Evil, which he would
incur upon a wrong Understanding of the Case. Hence by the Bye it is
manifest, that it is not always to be accounted Lying, when even for the
nonce a Tale is told concerning any Thing in such a manner as does not
exactly quadrate with the Thing it self, nor with our own Opinion of
it; and consequently, that the Congruity of Words with Things, which
constitutes the Logical Verity, is not in all Points the same with Moral
Truth.

On the contrary that is rightly call'd a Zye, when our Words bear a dif-
ferent Signification from that which we think in our Minds, whereas
the Person to whom we direct our Discourse has a Right to understand
the Thing as it really is, and we are under an Obligation of making our
Meaning plain to him.

From what is said it appears, *that those are by no Means chargeable
with Lying, who entertain Children or the like with Fables and fictitious
Discourses for their better Information, they being suppos’d uncapable
of the naked Truth. As neither are those who make Use of a feign d Story
to some good End, which could not be attain’d by speaking the plain
Truth; suppose, to protect an Innocent, to appease an angry Man, to
comfort one who is in Sorrow, to encourage the Fearful, to persuade a
nauseating Patient to take his Physick, to soften the Obstinate, or to
divert the evil Intention of another, and the like; or, if the Secrets and

*See Grotius de Jure Belli, &. lib. 3. cap. 1. §9. seqq.
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Resolutions of a Community*! are to be kept from publick Knowledge,
we may raise false Rumours in order to conceal ’em, and to mislead the
importunate Curiosity of others; or, if we have an Enemy, whom by
open Force we cannot Annoy, we may, by way of Stratagem, make Use
of any lying Tales to do him Mischief.

On the other side, if any Man be bound in Duty to signifie plainly his
true Meaning to another, he is not without Blame, if he discover only a
partof the Truth, or amuse him with ambiguous Discourse, or use some

mental Reservation not allow’d in the common Conversation of Men.

i CHAPTER XI 1%0)]

The Duty of those which take an Oath

All Men agree in the Opinion, That an Oath gives a great additional
Confirmation to all our Assertions, and to those Actions which depend
upon our Discourse. An Oath is, *A Religious Asseveration, by which we
disavow the Divine Clemency, or imprecate to our selves the Wrath of God
if we speak not the Truth. Now when an All-wise and an Almighty Wiz
ness and Guaranty is invok’d, it causes a strong Presumption of the
Truth, because no Man can easily be thought so Wicked, as to dare
rashly to call down upon himself the grievous Indignation of the Deity.
Hence it is the Duty of those that take an Oath, 70 take the same with
awful Reverence, and religiously to observe what they have sworn.

41. This is Tooke’s English euphemism for Pufendorf’s arcana reip|ublicael, ap-
propriately translated by Barbeyrac as secrezs de [’Etat (secrets of state).

*Compare herewith the whole 1325 Chapter of the 2d Book of Grotius de
Jure, &c.
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Now the End and Use of an Oath is chiefly this, To oblige Men the
more firmly to speak the Truth, or to make good their Promises and
Contracts out of an Awe of the Divine Being, who is infinitely Wise and
Powerful; whose Vengeance they imprecate to themselves when they
Swear, if they wittingly are guilty of Deceit; whereas otherwise the Fear
of what Men can do may not be sufficient; because possibly they may
have Hope to oppose or escape their Power, or to beguile their Under-
standings.

Since GOD alone is of infinite Knowledge and of infinite Power, it is a
manifest Absurdity to swear by any other Name but the Name of GOD
only; that is, in such a Sense, as to invoke it for a Witness to our Speech,
and for an Avenger of our Perjury: But if in the Form of Oaths any
other Things, that we hold Dear, or have in Veneration or Esteem, be
mention’d, it is not to be understood that such Things are invok’d as
Witnesses to our Truth or Avengers of our Falsechood; but GOD only
is herein invok’d, with a Desire, that if we swear falsely, he would be
pleas’d to punish our Crime, in these Things especially for which we
are most nearly and tenderly concern’d.

In Oaths the Form which is prescrib’d, (by which the Person swearing
invokes GOD as a Witness and an Avenger) is to be accommodated ro
the Religion of the said Swearer; that is, to that Persuasion and Opinion
of GOD which he is of. For ’tis to no Purpose to make a Man swear by
a God, whom he does not believe, and consequently does not fear. But
no Man supposes himself to take an Oath in any other Form, nor under
any other Notion, than that which is consonant to the Precepts of 4is
Religion, which, in his Opinion, is the z7ue. Hence also it is, that he who
swears by false Gods, which yet himself takes to be true ones, stands
obliged, and if he falsifies is really guilty of Perjury; because whatever
his peculiar Notions were, he certainly had some Sense of the Deity be-
fore his Eyes; and therefore by wilfully forswearing himself he violated,
as far as he was able, that Awe and Reverence which he ow’d to Al-

mighty GOD.
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That an Oath may be binding, ’tis necessary it be taken with deliberate
Thoughrs, and a real Design: Whence he shall not be obliged by an Oath
who meerly recites it; or speaking in the first Person, dictates the concept
formal Words thereof to another who is to say after him. But he who
shall seriously behave himself as one that is about to swear solemnly, shall
be obliged, whatsoever mental Reservations he all the while may harbour
in his Mind. For otherwise all Oaths, nay, all Methods of mutual Ob-
ligation by the Intervention of the plainest Significations would be of
no Use to human Life, if any Man by his zcit Intention could hinder
such an Act from obtaining such an Effect as it was first instituted to
produce.

We ought likewise carefully to observe, that Oaths do not of themselves
produce a new and peculiar Obligation, but are only apply’d as an Ac-
cessional Strength, and an additional Bond to an Obligation, in its nature
valid before. For whenever we swear, we always suppose some Matter,
upon non-performance of which we thus imprecate the Vengeance of
Heaven. But now this would be to no purpose, unless the Omission of
the Thing suppos’d had been before unlawful, and consequently, unless
we had before been obliged. Tho’ indeed it frequently happens, that we
comprehend in one Speech, both the principal Obligation and the ad-
ditional Bond of the Oath; as thus, As God help me, I'll give you a hun-
dred Pounds. Where the Oath is not superfluous, albeit ’tis added to a
Promise that might have been valid of it self. Because tho” every good
Man believes a bare Promise to oblige, yet ’tis look’d upon to be the
more firm when ’tis reinforced with an Imprecation of Vengeance from
above upon a Failure. Hence it follows, that any Acts which were before
attended with some inward F/aw, hindring any Obligation to arise from
them, cannot be made obligatory by the Accession of an Oath; as nei-
ther can a subsequent Oath avoid a former legitimate Engagement, or an-
nul that Right which another may claim thereby; thus a Man would
swear in vain not to pay another Person what is justly due to him: Nor
will an Oath be of any Validity, where it appears, that ‘twas made by the
Juror upon Supposition of a Thing to be done which was not really so;
and that he would not have so sworn, had not he believ 4 it to be done;

V. Delibera-
tion necessary.
L.N.N. L 4.
c. 2.§5.

VI. Oaths how
obliging.
L.N.N.L4.
c. 2.86.
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especially if he were cajol'd into such his Error by the Craft of him to
whom the Oath was made: *Neither shall he, who by setting me under
panick Fear forces me to take an Oath, have any good Title to require
my Performance. Farthermore, an Oath shall have no Obligation upon
me to do any wunlawful Act, or to omit the performing any Duty en-
joyn’d by the Laws of God or Man. Lastly, an Oath cannot alrer the
Nature or Substance of the Contract or Promise to which it is annex’d:
Hence it cannot oblige to Impossibilities. Again, a Conditional Promise,
by the Addition of an Oath, is not changed into a Positive and Absolure
Promise: In like manner, it is no less requisite to Promises confirm’d by
Oaths, than to others which are not so confirm’d, that they be accepted
by the other Party: So that he who obtains a Right by any Covenant,
may equally release the Performance of it, whether it was sworn to
or not.

But the taking of an Oath has this Effect among Men, for the sake of
that Invocation of God which is therein made use of, whose Wisdom
no Man’s Cunning can elude, and who suffers not the Man that mocks
Him to escape unpunish’d; that not only a heavier Punishment is as-
sign’d to him who forswears himself, than to him who barely breaks his
Word; but it puts them in mind to avoid all Deceirand Prevaricationin
the Matters which it is added to confirm.

Not yet that a// Oaths are to be consider’d in their greatest Latitude, but
that sometimes they must be interpreted in the narrowest Sense, if so it
be, that the Subject-matter seem to require it: For instance; if the Oath
be made to promote some malicious Design against another, to execute
something threatned, and not to perform somewhat promisd. Neither
does an Oath exclude zacit Conditions and Limitations, provided they
are such as plainly result from the Nature of the Thing; as suppose, I
have sworn to give another whatsoever he shall request, if he ask what
it is wicked or absurd for me to grant, I am not at all obliged. For he
who indefinitely promises any Thing to him that desires, before he

* Grotius de Jure Belli & Pacis, Lib. 3. cap. 19. Ss.
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knows what he is like to ask, presupposes the other will crave nothing
but what is honest, and morally possible, not Things absurd or mischie-
vous to himself or any Body else.

This is also to be noted, that in Oaths the Sense of all the Words thereof 1X. Sense of an
Oath. L. N. N.

is t0 be such as he shall acknowledge himself to take them in, who accepts "™ = o5,

the Oath, that is, to whom the other Party swears. For the Oath is to be
look’d upon to be made for Ais sake, and not for the sake of the Juror.
Whence it is Ais Part to dictate the Form of the Oath, and this to do in
Words as plain as is possible, so that himself may signify in what Sense
he conceives them; and the Person swearing may profess that he well
understands his Meaning, and then those Words are distinctly to be ex-
press’d, that so no room may be left for Cavils or Shuffling.

Oaths may most fitly be distinguish’d according to the Use they are ap-  X. Oaths di-
ply’d to in Human Life. *Some are annex’d to Promisesand Contracts, V44
thereby to procure a strict and religious Observance of the same; others
are apply’d to the Confirmation of any Man’s Assertion concerning a
Matter of Fact not altogether evident, and where the Truth cannot by
other Means be more conveniently search’d out; such are the Oaths ad-
ministred to Witnesses, and those who are privy to another Man’s do-
ings; sometimes also two Adversaries, or Litigants, may, with the Con-
sent of the Judge, or the Concession of one Party, by taking such or

such an Oath put an end to their Law-Suit.

*These are call’d Obligatory or Promissory Oaths, (Juramenta Promissoria:) the
other Assertory or Affirmative Oaths, (Assertoria.) [Barbeyrac’s X.1, p. 172.]
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Duties to be observ’d in acquiring
Possession of Things

Whereas such is the Condition of Man’s Body, that it cannot be sup-
ported and preserved from that which would destroy its Fabric, without
the Assistance of 7hings without him; and whereas by making Use of
other Creatures’? his Life may be render’d much more comfortable and
easie; we may safely gather, that it is the Will of the supreme Moderator
of the World, that he be allow’d to apply such other Creatures to his
Service, and that he may even destroy many of them for his Occasions.
*Neither doth this hold, as to Vegetables only, which have no Sense of
the Loss of their Beings; but it reaches even the innocent Animals, which
though they die with Pain, yet are kill'd and devour’d by Men for their
Sustenance without Sin.

Farther, all these ourward Things are understood to have been left in the
Beginning by God indifferent to the claim of all Men; that is, so that
none of them were the Property of this Man rather than that. Not but
that Men were at liberty to dispose Things so, as should seem requisite
to the Condition of Mankind, and the Conservation of Peace, Tran-
quillity and good Order in the World. Hence it was, that at first, while
the Human Race was but of a small Number, Tit was agreed, That
whatever any one did first seize should be his, and not be taken from him

42. Meaning not just animals but created things in general.

*See Grotius de Jure Belli ¢ Pacis, lib. 2. cap. 2. 2. seqq.

*There was no need of any Convention, either exprest or tacit for this purpose.
The Right of the first Occupant is necessarily concluded to be conformable to his
Intention who bestows any Thing in common to many, provided, that in possessing
one’s self of that which no one has a particular Right to, we content our selves with
a modest Proportion, not engrossing the Whole, but leaving what is sufficient for
the Occasions and Use of others. See L. N. N. L. 4. c. 4. §4. [Barbeyrac’s note (IL1,
p. 174) dissents from Pufendorf’s treatment of all property rights as adventitious or

128
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by another; provided however, that he only possesses himself out of the com-
mon Store of what is sufficient for his private Service, but not so as to destroy
the whole Fund, and so prevent a Stock for future Uses. But afterward,
when Mankind was multiply’d, and they began to bestow Culture and
Labour upon those Things which afforded them Food and Raiment; for
the prevention of Quarrels; and for the sake of good Order, those Bodlies
or Things also, which produced such Necessaries, were divided among
particular Men, and every one had his proper Share assign’d him, with
this general Agreement, That whatsoever in this first Division of Things,
was yet left unpossest, should for the future be the Property of the first Oc-
cupant. *And thus, God so willing, with the previous Consent, or at
least by a tacit Compact of Man, Property, or the Right to Things, was
introduced into the World.

Now from Property flows a Right, whereby the Substance, as it were, of
any Thing so belongs to One, that it cannot after the same manner
wholly belong to Another. From whence it follows, that we may at our
own Pleasure dispose of those Things which are our Property, and
hinder all other People from the Use of them; unless by Agreement they
have procur’d from us some special Right. Although in Communities
it does not always happen that Properties are kept so unmix’d and ab-
solute, but are sometimes circumscrib’d and limited by the Municipal
Laws thereof, or by Orders and Agreements of Men among them-
selves.®> But when any certain Thing belongs jointly to more Persons

conditional on “social” contracts. Barbeyrac views the property right of the first oc-
cupant as a natural and unconditional expression of his liberty. Pufendorf rejects the
notion of natural rights, which he regards as a mortgage on sovereignty, treating
rights instead as capacities arising from instituted offices and obligations.]

*See Grotius de Jure Belli ¢ Pacis, lib. 2. cap. 3. S1.

43. The preceding sentence provides a good example of the manner in which
Tooke’s anglicization adapts Pufendorf’s statist jurisprudence to the image of a com-
munity governed by common law. In Pufendorf’s original it is the state (civizas) that
may set limits to private ownership of property, which is done not through “Munic-
ipal laws” but at the direction of civil government (imperium civile) or as a result of
human agreements. Barbeyrac opts for sociétez civiles in which the limits are set by
les Loix & par la volonté du Souverain or else by human conventions (p. 175).

III. Property
what. L. N. N.
l. 4.c 4.92.
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than one after the same manner, then it is said to be common to those

several Persons.

But as Things did not a// ar once become the Possessions of Men, but
successively, and according as the State of Mankind seem’d to require;
so it was not necessary neither that every Thingin the World should be
claim’d by one Man or other, but, the Peace of Mankind being pre-
serv’d, some Things may, and some Things ought to continue, as at the Be-
ginning, common to all. For there are Things which are, indeed, very
advantagious to Man, but then since they are inexbaustible, so that
every Man may have the Benefit of ’em, and yet no single Person can
have the less Use of them, it would be foolish, and to no purpose, for
any one to enclose or lay claim to ’em. Such are the Light of the Sun,
the Air, the running Water, and the like: Among which also may be ac-
counted the vast Ocean flowing between great Continents, for so much
of it as is very far distant from the Shore. Because ’tis not only more
than sufficient for the promiscuous Use of all Men, but ’tis morally im-
possible for any single Nation to guard it. *For where a Thing is of that
Nature, that other Men cannot by any Means be hinder’d from the Use
of it, it is not only in vain to divide or lay claim to it, but it is apt to
give Occasion for insignificant Quarrels.

The Methods of acquiring Property are either Original or Derivative:
The Original Ways of obtaining Property, are those by which the Prop-
erty of Things was first introduced: The Derivative Ways are those, by
which a Property already settled passeth from one Man to another.
Again, the Original Way of acquiring Property is twofold; either, first,
simple and absolute; as when we obtain Dominion and Property over the
Body or Substance of the Thing: Or, secondly, primitive and respective;
as when we add to a Thing already our own some farther Improvement

and Increase.

*See Grotius de Jure Belli ¢ Pacis, L. 3. ¢. 2. §3.
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After it had been covenanted among Mankind that Things should be
appropriated to this or that Man, it was also agreed, That what Things
soever had 7ot fallen within that first Division, should thereafter become
the Property of the first Occupant, that is, of him, *who before any
other, should actually seize it with a Design of possessing the same. So
that even at this time the Original Method of acquiring Property in
many Things is only Premier Seisin, or the first Occupancy. After this
manner Titles are made to desolate Regions, which no Man ever
claim’d, which become his who firsz enters upon ’em with an Intention
of making them his own, provided he cultivate them and assign Limitzs
how far he propounds to occupy. But when any Number of Men jointly
possess themselves of any Tract of Land, ’tis customary to assign to each
Member of the Company a Share, and to account what is left undivided
to belong to the Society in common. "By this first Occupancy also are
gain’d all the wild Beasts, Birds, and Fishes living in the Sea, Rivers, or
Lakes thereunto appertaining; as well as what by the Sea shall be thrown
upon the Shore; except particular Laws inhibit the promiscuous Seizure
of the same, or assign them to some certain Claimant. These, if we
would make our own, we must actually seize’em, and take ’em into our
Possession. By this Occupancy also we may rightfully acquire Possession
of Things whereof the Property which any other Person could have is
extinct. As for instance, in Things which are cast away with Intention
of the Owner not to have ’em any more, or in Things which at first we
lost unwillingly, but in Time relinquish’d and forewent. * To which may
be added what the Lawyers call Treasure trove, or Money found, the

*That whereon the first Occupant properly grounds his Right is, his giving open
Notice, before any other, of his Design and Intention to preserve to his own Use this
or that Thing, which he has made himself the first Possessor of. If therefore he has
given any such fair and significant Notice of such his Intention; or if any others, who
might with him have a common Right to the Thing, shall freely and significantly set
forth their Intention to depart from their Share, or Part of the Thing in favour of
this Claimant: He then comes to have the Original Property in the Thing, even be-
fore he may have taken actual Possession of it. See L. N. N. L 4. c. 6. [Barbeyrac’s
VL1, p. 177.]

"See Grotius de Jure Belli, ¢&rc. L. 11. ¢. 8. §2. seqq.

See Grotius de Jure Belli & Pacis, lib. 2. c. 8. S2. seq.
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Owner whereof is not known, which goes to the Finder, except by the
special Laws of a Country it be otherwise provided.

Moreover, there are many Things capable of being possess’d which con-
tinue not always in the same State, but soon after several manners 77-
crease of themselves or inlarge their Substance; to others some external
Additions are made; many bring forth Fruiz, and not a few by Man’s
Labour and Workmanship admit of /mprovement. All these are com-
prised under the Head of Accessional Advantages, and may be divided
into two Sorts; for some without the Help of a Man accrue from Nature
alone; while ozhers either wholly or in part are to be attributed to Hu-
man Industry. *Concerning both which this is to be the Rule, To him
who is the Owner of the 7hing, to the same belong the Improvements
and Accessional Advantages; and he who has form’d any Matter of his
own into such or such a Fashion, is Owner of that Form or Fashion.

But Cases often happen, where, either by Contract, or some different
Way, another Man may get a Right to receive a certain Profiz out of
Things that are ours, or to prohibit us the Using even of what is our own
to every Purpose. These Rights are wont to be call’d Services, and they
are of two Sorts, either Personal, where the Advantage from what be-
longs to another Man comes to the Person immediately; or Real, where
such Benefit is receiv’d from that which is another’s by the Means or
Mediation of that which is ours; among which are accounted the Right
of receiving Profits, of making use of what is another’s, of living in such
a Place, of commanding the Work of Servants. The Real Services are
again subdivided into such as regard the City or the Country; the first
Sort are the supporting my Neighbour’s House or Wall which cannot
but bear upon mine, affording the Benefits of Lights, not stopping
them up, allowing Prospects, carrying off the Rain-Water, and the like:
The latter are Liberty of Passage for Men or Cattle, Leave to derive or

*See Grotius de Jure Belli & Pacis, Lib. 2, cap. 8.
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draw Water, or to water Cattle, or to graze ’em for a time, ¢e. All which
Services have been introduced for the Preservation of good Neighbour-

hood.

Among the derivative Methods of acquiring Property, some are when
by the Disposal of the Law Things are devolv’d from one upon another;
others are when Possession is transferr’d by the former Owner; and this
sometimes affecting the same in whole, and sometimes in pars.

The *Whole of an Estate by the Death of the former Owner generally
passes by Swuccession to the next Heir of the Intestate. For it being repug-
nant to the common Inclinations of Men, and altogether disserviceable
to the Peace of Mankind, that such Possessions should be accounted as
foregone and relinquish’d, and as left to be a Prey to any who shall seize
’em, which such Owner had, while he livd, taken so much Care and
Pains to get: Hence, by the Dictates of Reason it has obtain’d among all
civiliz’d Nations, that if any Man dies, not having dispos'd of what he
had, the same shall devolve to those, whom, according to the general In-
clination of Mankind, he must be thought to have holden most dear to
him. And these, regularly consider’d, are those who descend from us, as
our Children, &c. after them those who are of the same Consanguinizy,
according as they are nearly ally’d. And tho’ there may be many, who
either for having receiv’d Benefiss, or from some particular Affection,
have a greater Respect for Persons not at all by Blood related to them,
than for the nearest Kin; yet for Peace sake it is necessary, without tak-
ing Notice of the peculiar Case of some Few, rather to follow the uni-
versal Propensity of Man, and to observe that Method of Succession
which is most plain, and least obnoxious to Controversies; which would
be very apt to arise, if the Benefactors and Friends of the deceased might
be admitted to contest Succession with the next of Kin. So that ifa Man
has a mind to prefer those to whom he stands obliged by Kindnesses,

*See Grotius de Jure Belli, & c. I 2. c. 7. 3. seqq.
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or such as he has on any other account a Love for, he is to make such
Disposals openly and expressly.

Whence it follows, that the next Heirs to any Man are his Children,
which are given by Nature to Parents to be carefully bred and educated,
and for whom every Parent is supposed to wish a most plentiful Provi-
sion, and to design to leave whatsoever he shall die possess’d of. But by
Children are chiefly understood such as are born in lawful Matrimony:
For to these much Favour is due from Reason itself, from the Honour
and Decency of the married Life, and from the Laws of all civiliz’d
Countries, above the //legitimate. All which Considerations obtain yet
with these Exceptions, to wit, unless the Father has sufficient Reason
not to acknowledge such a one for his Son, or disinherits him for some
heinous Wickedness. In the same Case with Children are also to be con-
sider’d Progeny of lower Degrees, as Grand-children, whom the Grand-
father is bound to bring up, and who have Right to share his Inheri-
tance together with the Uncles on both sides; and this, because there
can be no Reason, that the Misery of losing their deceased Parent
should be aggravated by being excluded from their Proportion of In-
heritance in the Estate of their Grand-father. Upon failure of Heirs de-
scendant, ’tis reasonable the Goods of Children revolve to their Parents;
and that to those who are Fatherless, Motherless, and Childless their
Brethren should succeed; and upon Default of these, the nexz of Kin to
the deceas’d ought to inherit. Tho’ in order to prevent Contentions, to
which on this score great Occasions are frequently given, and that this
Matter may be settled for the publick Good, in most Communities the
Order of Succession is found to be accurately stated; and such Directions
of the Government it is most safe for every private Man to follow in
this case, unless very weighty Causes force him to the contrary.



ACCORDING TO THE LAW OF NATURE 135

Another derivative Method of acquiring Property justifiable by Law,
was by the *Romans call'd Usucaptio, by the Modern’s Prescription; by
which he who by honest Means and a just Title hath gotten Possession
of what was really another’s, and hath also held it for a considerable
time, without being disturb’d or oppos’d, obtains the full Property of
the Thing thus possess’d, so as to extinguish all the Right and legal
Claim of the former Owner.

The Reasons on which this Right of Prescription is grounded, are,
First, The former Proprietor having for so long time neglected claiming
what was his, is judged voluntarily to have relinquish’d all Right and
Title to it; it being reasonable to believe, that in a sufficient Space of
time he could not want Opportunities, had he had Inclinations to put
in his Claim: Secondly, The Preservation of the Peace of Society de-
mands, that he who by honest Methods comes to the Possession of what
he has, should not be perpetually liable to have taken from him, what
became his Purchase by a fair and honest Title; especially it being much
more grievous to the present Possessor to be turn’d out of a Possession
honestly acquir'd, than to the former Owner not to be put into Posses-
sion of what he had long since lost the Hopes and Expectations of. The
Rules of Natural Equity are sufficient to determine what time shall suf-
fice to create Prescription in particular Cases: However, it is much bet-
ter, for the Prevention of Szrife and Controversies, that certain limited
times, according to Reason and Convenience, should be stated and
mark’d out by all Communities, whereby it may be determined what
shall make a good Prescription.

The Whole also of an Estate may, by an Act of the former Proprietor,
upon his Death be pass’d away by his "Last Will and Testament; for this
has been allow’d by most Nations, that for some kind of Ease to our
Thoughts of Mortality, a Man yet alive may, if Death happen, transfer
what he has of outward Goods to some Person that he loves best. Now

44. This section on prescription (usucapio) was originally Pufendorf’s final sec-
tion (section XV), where it remains in Tooke’s first edition. It was relocated here by
Barbeyrac, without explanation.

* See the whole 42/ Chap. of the 24 Book of Grotius de Jure Belli, ¢.

tSee Grotius de Jure Belli, &c. lib. 2. cap. 6. S14.
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whereas in the most ancient Times it seems to have been customary,
that the dying Man upon the Approach of his End openly declard his
Heirs, and with his own Hands deliver d such or such Portions into the
Hands of them who were to receive; yet afterwards, for good Reasons,
another manner of Bequeathing was approved by many People; to wit,
that a Man may at any time, when himself thinks good, make his own
Will, and either declare it openly, or keep it closein Writing; which Will
also he may at his Pleasure a/ter, and of which the Heirs he has named
or written down cannot make any Use till the Testator be dead. Not but
that such Last Wills, of how much Authority soever they are among
Men, yet are to be order’d with Consideration of the Party’s various Re-
lations to Men, and of the Good of the Community; the Neglect
whereof has given Occasion for the Laws oftentimes to provide and give
Rules for making them; from which prescribed Directions, if any Man
depart, he has no Reason to complain, that Regard was not had to his
Last Will.

While Men are yet living, Things are transferr’d by the Act of the first
Proprietor, either Gratis or Freely; or else by the Mediation of some

Contract. The former Way of Transferring is call'd Gif: And of the lat-

ter, which is Contracting, we shall speak hereafter.

Sometimes also Things change their Owner without the Consent, and
even against the Will of the same Owner; and this is mostly in Com-
munities, by way of Fine, when sometimes #// the Estate of a Convict,
sometimes such a Portion only shall be forfeited, and the same shall be
given either to a private Person who has suffer’d Wrong, or applied to
the Uses of the Publick. So in War Goods are forcibly taken from the
Possessor, who parts with them very unwillingly, by an Enemy who is
too strong for him, and become the true Property of the Seizer; not but
that the first Owner has still a Right with a greater Force, whenever he
can, to recover them, so long as till by subsequent Treaties of Peace he

does in effect renounce his Pretences thereto.
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The Duties which naturally result from
Man’s Property in Things

Property in Things being established among Men, these Duties natu-
rally arise. *EVERY Man is obliged to suffer another, who is not a declared
Enemy, quietly to enjoy whatsoever Things are his; and neither by Fraud or
Violence to spoil, imbezzel, or convert them to his own Use. Whence it ap-
pears, That Theft, Rapine, removing of Boundaries, and the like
Crimes, which tend to the Invading and Incroaching upon other Mens
Properties, are forbidden.

When any Thing, that belongs to another, falls into our Hands, although
it be fairly on our Part, that is, without Trick or Fraud of ours; yet if it
belongs to another Person, and we have Possession of it, we are obliged to
take care, as far as in us lies, to return it to its right Owner. By this is not
to be understood, That when we have procur’d any Thing to our selves
by fair and honest Means, and enjoy it by a rightful Title, we are to
make groundless Doubts and Scruples about the Validity of our Right,
and make Proclamation, as it were, That we are in Possession of such a
Thing; that, if possibly it should belong to another Person, the Propri-
etor might come and demand it. It is enough that, if we come to the
Knowledge that what we possess is another Person’s, we then give no-
tice to the Proprietor, that it is in our Possession, and that we are ready
to deliver it up to the right Owner. And in this Case, we are not bound
to restore it, unless we are repay’d the necessary Charges we have been
at in procuring, or preserving it; which we may justly demand to be
reimbursed, or stop the Thing ’till Satisfaction be made. And the Duty
of Restitution of which we are speaking, is so indispensably necessary,
that it sets aside all private Ingagements or Contracts to the contrary,
and takes away all Right that may seem to arise from any such private

*See Grotius de Jure Belli ¢ Pacis, Book11. Ch. 10.
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Obligations: As for Instance, Should a 7hief trust and deposite with
me, upon my Promise of Redelivery, somewhat that he has stollen, I
being altogether ignorant of the Matter; if after this, the Right Owner
appears, the same is to be restor’d to him, and not to the Thief:

But if any Thing belonging to another, which yet we came by fairly and
honestly, be wasted and consum’d, ‘tis our Duty to restore only so much ro
the Owner as we have made Profit or Advantage to our selves from ir. All
that lies upon us to do herein, being to refund so much as we have
gain’d thereby, that so we may not be the richer by another Man’s un-
deserved Loss.

From these Premisses, we may deduce the following Conclusions: 1. A
Presumptive Owner, (or one who without any Covin® on his Part, be-
comes the Possessor of what belongs to another Man) is not obliged to
make any Restitution, if the Thing perishes; because neither the Thing it
self is in his Power, neither has he receiv’d any Gain or Advantage
thereby.

2. SucH a Presumptive Owner is obliged t0 make Restitution, not only
of the Thing it self, but also of the Fruits and Profits, which are in being at
the Time. For to whomsoever the 7hingreally belongs, to the same like-
wise the Profits and Advantages thence arising do accrew. Nevertheless,
it is lawful for the Possessor to deduct what Charges he has been at
upon the Thing, or upon its Culture and Improvement, by means
whereof it has produced those Fruits and Profits.

3. A Presumptive Owner is obliged 70 make Restitution of the Thing, and
of the Fruits and Profits of it that are consumed, if otherwise he would have
consumd as much of his own, and can recover the Value thereof from him
of whom he received Possession. For otherwise he would inrich himself,
whilst by spending what belongs to another, he spares his own.

4s. Fraud.
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4. A Presumptive Owner is not oblig’d zo make good the Fruits and Prof-
its which he might have made of the Thing in his Possession, but neglected
so to do: Because he has not the Thing it self, nor any Thing in Lieu
thereof, and he must be consider’d, to have done by it, as he would have
done by that which was #uly his own.

5. Ir a Presumptive Owner makes a Present or Donation of any Thing
belonging to another, which was given to himself, he is not bound to restore
it; unless he had been obliged in Duty to have given the like Value. For
in such a Case, he would be a Gainer, by saving what he must have
given of his own.

6. Ir a Presumptive Owner makes over what he hath purchased of another
Man, upon a valuable Consideration, he is not bound to make Restitution;
unless so far as he has made any Advantage by it.

7. A Presumptive Owner is obliged o restore that which belongs to an-
other, tho’ he bought it upon a valuable Consideration; nor can he de-
mand of the z7ue Owner the Price he paid for it, but only of him from
whom he had it; unless so far as the Charges which the Owner must
necessarily have been at, in regaining the Possession of his Right; or that
otherwise he did freely promise some Reward for the Recovery.

Whosoever happens to find any Thing belonging to another, which, ’tis
probable, the right Owner lost against his Will, he cannot take it up
with an Intention to detain it from him when he requires it. But if the
Owner appear not, he may fairly keep it himself.

VILI. Fourth.
L.N.N. L 4.
c13.§10.
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Of the Price and Value of Things

After Property was introduced into the World, all Things not being of
the same Nature, nor affording the same Help to Human Necessities;
and every Man not being sufficiently provided with such Things as
were necessary for his Use and Service, it was early brought into Prac-
tice among Men to make mutual Exchanges of one Thing for another.
But because it very often happened, that Things of a different Nature
and Use were to be transferred; lest either Party should be a Loser by
such Exchanging, it was necessary, by a common Agreement or Consent
among themselves, to assign to Things a certain Quantity or Standard,
by which those 7/hings might be compar’d and reduced to a Balance
between each other. The same also obtained as to Actions, which it was
not thought good should be done gratis by one Man for another. And
this Quantity or Standard is that which we call Price or Value.

This Priceis divided into Common and Eminent; The Firstis in Things
or Actions which come within the compass of ordinary Commerce, ac-
cording as they afford either Usefulness or Delight to Mankind. But the
other is in Money, as it virtually contains the Value of all Things and
Works, and is understood to give them their common Estimate.

The natural Ground of the Common Value, *is that ¥ Fitness which any
Thing or Action has for supplying, either mediately or immediately, the
Necessities of Human Life, and rendring the same more easie or more
comfortable. Hence it is we call those Things which are not of any Use
to us, 7hings of no Value. There are nevertheless some 7hings most useful

*See Grotius de Jure Belli & Pacis, l. 2. c. 12. S14.

#Our Author here gives an imperfect Account of the proper and intrinsick Value
of Things. For Things capable of Valuation or Price, ought not only to be of some
Use and Service to human Life, if not really, yet at least in the Opinion and Fancy
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to Human Life, which are not understood to fall under any determinate
Price or Value; either because they are or ought to be exempted from
Dominion and Property, or because they are not capable of being ex-
changed, and therefore cannot be traded for; or else, because in Com-
merce they are not otherwise regarded than as Appendages to be sup-
posed of course to belong to another Thing. Besides also, when the Law
of God or Man places some Actions above the Reach of Commerce, or
forbids that they should be done for a Reward, it is to be understood
that the same Laws have set them without the Bounds of Price or Valu-
ation. Thus the Upper Regions of the Aér, the Sky, and the Heavenly
Bodies, and even the vast Ocean are exempt from Human Property, so
that no Rate or Value can be put upon them. So there is no Rate or
Price to be set upon a Freeman, because Freemen come not within the
Compass of Commerce. Thus, the Lying open to the Sun, a clear and
wholesome Air, a pleasant Prospect to the Eye, the Winds, Shades, and
the like, consider’d separately in themselves, bear no Price, because they
cannot be enjoy’d and purchas’d separately from the Lands they belong
to; but yet of what Moment they are in raising the Value of Lands and
Tenements to be purchas’d, no Man is ignorant. So likewise ’tis unlaw-
ful to set any Rate or Price on Sacred Actions, to which any moral Effect
is assign’d by Divine Institution; which Crime is call’d Simony. And it is
great Wickedness in a Judge to expose Justice to Sale.

Now there are various Reasons, why the Price of one and the same
Thing should be increas'd or diminish’d, and why one Thing should be
preferr’d before another, though it may seem to be of equal or greater
Use to Human Life. For here the Necessity of the Thing, or its extraor-
dinary Usefulness, is not always regarded; but, on the contrary, we see
those Things are of the least Account or Value, without which Human

of those who desire them; but also they ought to be of such a Nature, as not to be

sufficient for the Occasions and Demands of every one. The more any Thing is use-

ful or scarce, in this Sense, the greater is its intrinsick Price or Value. Nothing can

be more useful to human Life than Water, yet it never bears any Price or Value, un-

less in such Places, or under such Circumstances, as make it not sufficient for every
, . ,

one’s Use, or difficult to be come at. [Barbeyrac’s II1. 1, p. p. 193—94.]
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Life is least able to subsist; and therefore, not without the singular Prov-
idence of Almighty God, Nazure has been very bountiful in providing
plentiful Store of those Things. But the Rarity or Scarceness of Things
conduces chiefly to the inhansing their Value; which is the more look’d
upon, when they are brought from remote Countries. And hence the
wanton Luxury of Mankind has set extravagant Rates upon many
Things which Human Life might very well be without; for Instance,
upon Pearlsand Jewels. But the Prices of Things, which are of daily Use,
are then chiefly rais’d when the Scarcity is join’d with the Necessity or
Want of them. The Prices of Artificial Things, besides their Scarceness,
are for the most Part inhans’d by the ingenious Contrivance and Curi-
osity of Art, that is seen in them, and sometimes by the Fame and Re-
nown of the Artificer, the Difficulty of the Work, the Want of Artists in
that Way, and the like. The Prices of Works and Actions are rais’d by
their Difficulty, Neatness, Usefulness, Necessity, by the Scarcity, Dig-
nity, and Ingenuity of the Authors of them; and lastly, by the Esteem
and Reputation which that Art has gotten in the World. The Conzrary
to these are wont to diminish the Price of Things. Sometimes again,
there may be some certain Thing, which is not generally much esteem’d,
but only by some particular Persons, out of a peculiar Inclination; for
Example, because he, from whom we had it, is mightily belovd by us,
and that it was given as a Token of his particular Affection to us; or be-
cause we have been accustom d thereto, or because it is a Remembrancer
of some remarkable Accident, or because by the Help thereof, we have

escap’d any extraordinary Danger, or because the Thing was made by
Our selves. And this is called The Estimate of singular Affection.

But there are other Circumstances likewise to be consider'd in szating
the Rates and Prices of particular Things. And among those indeed,
who live in a Natural Independance on any other, the Prices of partic-
ular Things are determin’d no otherwise, than by the Wi/l of the Per-
sons contracting; since they are intirely at their own Liberty to make over
or to purchase what they please, nor can they be controlled in their
Dealings by any superior Authority. But in States and Governments the
Prices of Things are determin’d two several Ways: The Firstis by an Or-
der from the Magistrate, or some particular Law; the Second is by the
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common Estimate and Judgment of Men, or according as the Market
goes, together with the Consent and Agreement of those who contract
among themselves. The former of these by some is call’'d the Legal, the
other the Vilgar Price. Where the Legal Rate is fix’d for the sake of the
Buyers, as it is for the most part, there it is not lawful for the Sellers to
exact more; though they are not forbidden, if they will, to take /Jess. So
where the Rate of any Labour or Workis tax’d by the Publick Magistrate
for the sake of those who have Occasion to hire, it is not lawful for the
Workman to demand more, though he be not prohibited to take /ess.

But the Vulgar Price, which is not fix’d by the Laws, admits of a certain
Latitude, within the Compass whereof more or less may be, and often
is, either taken or given, according to the Agreement of the Persons deal-
ing; which yet for the most part, goes according to the Custom of the
Market. Where commonly there is Regard had to the Trouble and
Charges which the Tradesmen generally are at, in the bringing home
and managing their Commodities, and also after what manner they are
bought or sold, whether by Wholesale or Retail. Sometimes also on a
sudden the Common Price is alter’d by reason of the Plenty or Scarcity
of Buyers, Money, or the Commodity. For the Scarcity of Buyers and of
Money, (which on any particular Account may happen) and the Plenty
of the Commodity, may be a Means of diminishing the Price thereof.
On the other hand, the Plenty of Buyers and of Money, and the Scar-
city of the Commodity, inhanses the same. Thus as the Value of a Com-
modity is lessen’d, if it wants a Buyer, so the Price is augmented when
the Possessor is solicited to sell what otherwise he would not have
parted with. Lastly, it is likewise to be regarded, whether the Person of-
fers ready Money, or desires Time for Payment; for Allowance of Zimeis
Part of the Price.

But after Mankind degenerated from their primitive Simplicity, and in-
troduced into the World several kinds of Gaining, it was easily dis-
cern’d, that that Common and Vulgar Price was not sufficient for the
dispatching the Business of Men, and for the carrying on of Commerce,
which then daily increas’d. For at first all Kind of Trading consisted
only in Exchanging and Bartering, and the Labours of others could no
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otherwise be valued than by Work for Work, or some Thing given in
Hand for Recompence. But after Men began to desire so many several
Things for Convenience or Pleasure, it was not easie for every one to be-
come Master of That which another would be willing to take in Ex-
change, or which might be of equal Value to the Things he wanted from
him. And in civiliz’'d States or Societies, where the Inhabitants are dis-
tinguish’d into several Stations, there is an absolute Necessity there
should be different Degrees and Sorts of Men, which, if that simple and
plain Way of bartering of Things and Works had been still in Use, could
not, or at least, not without great Difficulty, support themselves. Hence
most Nations, which were pleased with a more sumptuous Way of Liv-
ing, thought fit, by Publick Consent, to set an Eminent Price or Value
upon some Certain Thing, whereby the Common and Vulgar Prices of
other Things should be measured, and wherein the same should be vir-
tually contain’d. So that by Means of this 7/ing, any one may purchase
to himself whatsoever is to be sold, and easily manage and carry on any

Kind of Traffick and Bargain.

For this purpose, most Nations chose to make use of the nobler Kind
of Metals, and such as were not very Common; because these being of
a very compacted Substance, they cannot easily be worn out, and admit
of being divided into many minute Parts; nor are they less proper to be
keprand handled; and for the Rarity of "em are equivalent to many other
Things. Altho’ sometimes for Necessity, and by some Nations for Want
of Metals, other Things have been made Use of instead of Money.

Moreover, in Communities, it is only in the Power of the Chief Mag-
istrates to assign the Value of Money; and thence Publick Stamps are
wont to be put upon them. Nevertheless, in the assigning thereof, re-
spect is to be had to the Common Estimate of the Neighbouring Na-

tions, or of those with whom we have any 7raffick or Commerce. For

46. In Pufendorf’s Latin this occurs in the “state” (civitas), not “Communities,”
at the direction of the “sovereign” (summus imperator) rather than the “Chief Mag-
. »
istrates.



ACCORDING TO THE LAW OF NATURE 145

otherwise, if the State should set 700 high a Value on their Money, or if
they should not give it a justand true Alloy, all Commerce with Foreign
Nations, which could not be carried on by Exchange or Barter alone,
would be at a Stand. And for this very Reason, the Value of Money is
not rashly to be alter'd, unless a very great Necessity of State require it.
Tho’ as Gold and Silver grow more plentiful, the Value of Money, in
Comparison to the Price of Land, and Things thereon depending, is
wont, as it were insensibly and of its self, to grow lower.

O CHAPTER XV 1%0)]

Of those Contracts in which the Value of
Things is pre-supposed; and of the

Duties thence arising

A Pactor Agreement in general, is the Consent and Concurrence of Two
or more in the same Resolution. But because oftentimes simple Agree-
ments are contra-distinguish’d to Contracts, the Difference seems chiefly
to consist herein, That by Contracts are understood such Bargains as are
made concerning 7ings and Actions, which come within the compass
of Commerce, and therefore suppose a Propertyand Price of Things. But
such Covenants as are concluded upon, about other Matters, are called
by the common Term of Pacts or Agreements.

*Although even to some of these is promiscuously given the Name
of Pacts and Contracts.

* Grotius de Jure Belli & Pacis, lib. 2. cap. 12.
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Contracts may be divided into Gratuitous and Chargeable. The former
Sort affords gratis some Advantage to one of the Parties contracting: the
latter subjects each of the Parties contracting to some Charge, or lays
upon them some Condition or Obligation equally burdensome to them
both; in which Case, nothing is done or delivered by either Party, but
with a Prospect of receiving an Equivalent.

Of Gratuitous Contracts, there are three Sorts; a Commission, a Loan,
and a Charge.

A Commission is, When any one takes upon himself gratis, and in mere
good Will, to transact the Business of his Friend, who requests this Trouble
of him on the Account of Friendship only. And this may be done two
Ways; first, When the Method of transacting the Business is prescribed
to the Person who is so kind as to undertake it; and, secondly, When it
is wholly left to his Judgmentand Discretion.

But as no one would commit the Management of his Affairs to any
one but a Friend, and one of whose Honesty and Integrity he has a
good Opinion; so he who undertakes this Trust, ought to be careful not
to abuse this Confidence reposed in him; but to execute it with the
greatest Care, and with the utmost Fidelity. But then, on the other
hand, he who has given him this Commission, ought to prevent its be-
ing any Loss to him that executes it, by repaying him any Expences he
is at in the Execution of it, and likewise by satisfying him for any Loss
he may suffer in his own Affairs, while he spends his Pains and Time
thus in Friendship to him.

When we give to another the free Use of what is ours, without any Consid-
eration for the Use of it, this is called a Loan; and the Rules to be ob-
served in this Case, are:

1. WE must take all possible Care most diligently to look after and
preserve intirely the Thing lent us.

2. WE must put it to no other Uses, nor detain it any longer Time,
than the Proprietor is willing.

3. WE must restore it to the Owner intire, and in the same Condition



ACCORDING TO THE LAW OF NATURE 147

we received it; or at least with no other Detriment than what it must of
Necessity receive by the common and ordinary Use of it.

4. Ir after a Thing is lent us for a certain Time, something, not fore-
seen at the Time it was lent, should fall out, so that the Proprietor wants
it before the Time he had lent it us for, we are to restore it without De-
lay, as soon as ever it is required of us.

5. IF the Thing lent us, comes to any Damage, or is destroyed by any
unforeseen and unavoidable Accident, and not by any Fault of ours, we
are not obliged to make it good, if it be reasonable to think, it would
have been in the same manner damaged or destroyed, had it been in the
Proprietor’s Custody, as it was in ours. But if it lay in our Power to have
prevented such Damage or Loss, then we ought to make Restitution to
the Proprietor to the full Value, *since it is very unreasonable in us to
make any one lose what is his, only for being so kind to us, as for our
sakes, to deprive himself of the Use of it.

He that lends any Thing to another, lies under no other Obligation
to the Person he lends it to, but this only; If the Borrower has been at
any necessary Charge, more than what the ordinary Use of the Thing
requires, in preserving it, then this extraordinary Expence ought to be
made good to him by the Proprietor.

The Third and Last Sort of gratuitous Contracts, is a Charge, Trust, or
Deposit: Which is, When we commit any Thing of our own, or which we
have any manner of Title to, or Interest in, to the Trust and Care of another
Person, to keep the same Gratis: And what the Person’s Duty is, to whom
the Deposit is made, will easily be understood.

1. THE Thing thus trusted in his Hands, must be carefully looked
after, nor must any Use be made of it, without the Knowledge and
Consent of the Proprietor, if it can in any ways receive Damage by such
using it; as also if it be any Profit or Benefit to the Proprietor to have it

*There is, in Cases of this Nature, always a tacit Agreement, by Virtue of which,
he that borrows any Thing, ingages to restore the Thing lent, either in Kind, or to
make Amends by something of equal Value. See L. N. N. [ 5. c. 4. §6. [Barbeyrac’s
IV, p. 204.]
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kept concealed from any one’s Sight: And if the Person intrusted shall
take the Liberty of using it, he ought to make good any Damage or Dis-
advantage that shall accrue from the Use of it to the Owner. Likewise,
it is not just to untye, unseal, or otherwise open any Thing we are in-
trusted withal, that is sealed or ty’d up, or to take it out of any Box,
Chest, or other Thing in which the Owner had inclosed and secured it,
when he put it into our Hands.

2. WE ought immediately to restore any Thing deposited with us, as
soon as ever the Proprietor claims it; at least, unless the Redelivery of
it, at such Time it is so claimed, should be a real Prejudice to the Claim-
ant, or to some other Person. But to deny that we have it, when the
Owner comes to reclaim what he trusted us with, is a most infamous
Piece of Wickedness, and even more base than Theft it self: And it is
yet a more detestable Crime, to withold or disown a miserable Deposit;
that is, what is put into our Hands in the Time of any Misfortune, dur-
ing the Danger of Fire, or in the Midst of Tumults and Confusions, or
the like Calamities.

He who makes the Deposit on his Part, ought to re-imburse, to the
Person with whom it is made, all the Charges that he has necessarily
laid out upon the Thing deposited, while it continued in his Hands.

In all Contracts that are purely chargeable, and have nothing gainful in
them, where the Law or the Market hath fix’d the Prices of Things, a
just Equality is to be observed, that is, one Party ought to receive as
much Benefit as the other; and if it happens, that one receives less than
the other, he has a Right to demand the Rest, which if denyed him by
the other Party, he is at Liberty to set aside the Contract.

Now to find out and adjust this Egualizy, it is necessary that the Par-
ties contracting be each of them alike thoroughly acquainted with the
Commodity about which they are treating, and with the several Qual-
ities of it; and therefore whosoever is going, by way of Contract, to
make over the Property of a Thing to another, is indispensably obliged
to expose not only the good Qualities of it, but also, to the best of his
Knowledge, the Faults and Defects of it; since otherwise no just Price
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or real Value of the Thing can be assign’d. But this is not to be extended
to minute and circumstantial Matters, which affect not the Substance
of the Thing; nor need the Faults already known to the Buyer, be men-
tion’d to him; for if, knowing the Faults, he purchases the Thing, such
Defects do not annull the Contract, which shall stand good, and the
Buyer must be contented with the Inconvenience he has consented
hereby to bring on himself.

The Equality we have been mentioning, is so absolutely necessary in all
chargeable Contracts, that although in making such a Contract, all the
Faults of the Thing contracted for, have been fairly expos’d, and noth-
ing demanded more than was really believed to be the just Value of the
Thing; yet if afterwards there appears to have been an Inequality, with-
out any Fault of the Contractors, (as suppose some Defect or Blemish
lay undiscover’d, or there was some Mistake in the Price) it ought to be
corrected, and he that has too much, must make Amends to the Suf-
ferer. In notorious Abuses of this Kind, the Laws of every Country have
made Provision for Reparation; but in lesser Breaches of this Duty, they
are silent, for the avoiding a Multitude of unnecessary Suits, supposing
herein, that every Body will take Care, in his own Concerns, not to be
impos’d upon.

Now among chargeable Contracts, or Covenants which imply somewhat
to be done or given on both Parts, the most ancient, and that whereby
Trading and Commerce was carried on before the Invention of Money,
was Permutation or Bartering, whereby, on each Side, something was
given for some other Thing equivalent thereto. Altho’ at this Day, since
the Invention of Money, that Sort of Exchange is chiefly practis’d
among Merchants, whereby Things are not simply compar’d between
themselves, but they are first reduced to Money, and afterwards de-
liver'd as so much Money. But reciprocal Donation is a different Sort of
a Thing from the Contract of Barter; for in this there is no Necessity

that an Equality should be observ’d.

VIL. If an In-
equality is dis-
coverd after
the Bargain is
made, it must
be redress'd.
L. N.N.L5.
c.3.99.

VIII. Bartering
L.N.N.L5.
c.5.61.
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Buying and Selling, is, When for Money the Property of any Thing is
acquired, or else such a Right as is equivalent thereto; of which Kind
this is the most plain and obvious; When the Buyer, after the Value is
agreed upon, immediately pays down the Price, and the Seller there-
upon delivers the Commodity. Yet oftentimes the Agreement is made
so, that the Commodity shall be immediately delivered, and the Price
thereof paid at a certain Time. And sometimes the Price is agreed upon,
but the Delivery of the Thing or Commodity is to be within a certain
Time limited. In which Case, it seems but Equity, that before the Time
be elaps’d, the Seller should stand to the Hazard of it; but if; after the
Time is elaps’d, the Buyer makes Delay, and neglects the taking it away,
then, if the Commodity perishes, the Buyer shall stand wholly to the
Loss thereof. Now to this of Buying and Selling, are wont to be added
several other Kinds of Bargains: As that which is term’d Addictio in
diem,¥ whereby any Thing is sold with this Proviso, That it may be
lawful for the Seller to accept of better Terms, offered by another within
a certain Time. So also the Lex Commissoria,*® which is such a Condi-
tion in any Contract, as not being perform’d within a Time limited, the
Bargain becomes void. So likewise any Kind of Recalling, or Privilege
of Recanting a Bargain, which is to be either so understood, That if the
Price be laid down within a certain Time limited, or at any Time what-
ever is offer’d, the Buyer shall be obliged to restore it again to the Seller;
or else so, as if the Thing be offer’d again, the Seller is bound to return
back again the Price thereof; or so as if the Buyer be willing to sell the
same again, the first Seller should have the Refusal of it, before any
other, which is likewise call'd Jus Protimeseos, or the Right of Pre-
emption. It is also customary that the Seller should reserve to himselfa
certain Portion of the Lands which he sells, or some Use or Acknowl-
edgement for the same.

There is another Way of Buying, which they call Per Aversionem,

47. Provisional sale.
48. Forfeiture clause.
49. Buying a job lot.
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when several Things of different Prices are not valued singly, but at
Hap-hazard, and, as it were, in the Lump.

In that Way of Sale, which is call’d an Auction, the Thing is adjudged
to that Person who, among several Bidders, offers most.

Lastly, There is another Way of Buying, whereby not any certain
Thing is bought, but only the probable Hopes and Expectation thereof
which implies something of Chance; so as neither the Buyer, if his Ex-
pectation fails him, nor the Seller, though it much exceed, hath any

Reason to complain.

Hiring and Letting, is, When the Use of a Thing, or any Labour is granted X. Hiring and
Letting.
L.N.N.L5.
1. THE usual Method is to agree beforehand, how much shall be re- ¢ 6. 1.

to another, upon a certain Consideration.

ceived for doing the Thing propos’d; yet if any one makes no actual
Bargain for what he undertakes to perform, or for the Use of any Thing
he lends, he is suppos’d to expect so much as the common Custom al-
lows, and for that to refer himself to the Honesty and Justice of the Per-
son hiring.

2. HE who lets out a Thing, ought to take care, that it be in a ser-
viceable Condition, and must therefore be content to undergo all
Charges necessary to render it fit for Use. On the other Hand, the Per-
son who hires the Thing, ought to be a good Husband in the Use of it;
and if it be lost or damaged by his Fault, he is responsible for it. And
for the same Reason, he who is hired to do any Work, if by his Fault it
be spoil’d or damaged, must make it good.

3. IF a Man be hired only for some transient Business, which does
not require his constant Attendance to perform, and any Mischance
hinders him from performing what he undertook, he can have no Title
to the Wages agreed for: But if a Man takes another into his Service for
a continu’d Time, and he should, by Sickness or other Misfortune, be
hinder'd from doing what he undertook, in common Humanity, he
ought neither to be discarded, nor have his Wages refus’d or abated.

4. WHEN any Thing let out happens wholly to perish; from that
Time, the Person hiring is no longer obliged to pay the Wages or Sti-
pend agreed on. But if the Thing let out, has a known, certain, and de-
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lent. L. N. N.
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termin’d Use assigned to it, for which Use the Owner is obliged to
make it fit and serviceable; in this Case, if by any Misfortune it becomes
less fit and proper for this Use, the Owner is obliged to abate of the
agreed Price in such Proportion as the Thing falls short of the design’d
Use. Thus, for Instance, I hirea House to dwell in, which my Landlord
is obliged to make habitable; if, in this Case, the Violence of a Storm,
or my Neighbour’s Fire, should intercept the Use of it, I may fairly
with-hold, in Proportion, so much of the Rent as I suffer by Want of
the Use of the House. But if the Profit or Increase of the Thing farmed
out be uncertain, and have any Thing of Chance attending it, wherein,
as a large Increase happens to the Advantage of the Hirer, so a small one
is to his Loss; in such Case there can be nothing deducted from the Pen-
sion in Strictness of Law, upon the Account of Barrenness, especially
since a Dearth of one Year may be recompenced by the Plenty of an-
other: Unless those Accidents, which prevent the Increase, do but very
rarely happen, and the Person hiring be presumed not to have intended
to run any manner of Risk; and if so, it is but equitable that his Rent
be abated, when such uncommon and unforeseen Accidents happen.

In a Contract of Things lent, Something is given to a certain Person
upon this Condition, That he be obliged to restore the same Kind after
a certain Time in the same Quantity and Quality. Now those Things
which are usually lent, are called Fungibiles, that is, such Things as are
capable of being repaid in Kind, though not in Specie;*® because any
Thing of that Kind may so perform the Part of another Thing, that he
who receives any Thing of that Kind in the same Quantity and Quality,
may be said to have receiv’d the same, which he gave. The same Things
are likewise determined and specified by Number, Weight, and Mea-
sure, in which Respect also they are commonly called Quantities, as
they are contra-distinct to Species. Now a Thing is lent either gratis, so

50. Added by Tooke, “in Specie” is a now archaic legal term meaning the precise
or actual form of something. The idea is that fungibles are items that may be repaid
by any acceptable thing, rather than by something exactly the same as the loaned
item.
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as no more is to be received than was deliver’d; or else for some Profit
or Advantage, which is call'd Usury; and which is no Ways repugnant
to the Law of Nature, provided it be moderate, and proportionable to
the Gain, which the other Person makes of the Money or the Thing
lent; or to that Gain I my self might have made with the same Money;
or to the Loss I suffer by the Want of the present Use of it; or, lastly,
that it be not exacted of Poor Men, to whom a Thing lent, is sometimes
as good as an Alms.

In a Contract of Partnership, Two or more join together their Money,
Wares, or Works, with an Intention that every one should receive a pro-
portionable Share of the Profit; and if there happens to be any Loss, that
likewise must be born ratably®! by each Party. In which Kind of Society,
as all Parties are obliged to Faithfulness and Industry; so no Party must
break off the Partnership before the Time, or to the Detriment of his
Partner. But when the Time of the Partnership is expired, after the Gain
and Loss is allow’d, each Party is to receive what Stock he put in. But
if one Person puts in Money or Goods, and the other contributes his La-
bour, we must consider, after what Manner such a Contribution was
made. For when one Man’s Labour is only concern’d about the Man-
aging and Disposing of the other Person’s Money or Goods, the Shares
of the Gain are so to be determin’d, as the Profit of the Money or Com-
modity bears Proportion to the Value of the Labour; the Principal still
remaining the Property of him only, who first contributed it. But when
any Labour is bestow’d in the Improvement of any Commodity, which
is put in by another, he is suppos’d to have such a Share in the Thing it
self, as is proportionable to the Improvement it has received. Again,
when Men ingage all that they have in any Joint-Stock, as each of the
Partners must faithfully bring into the Account the Profits they have
made; so also every one of them is to be maintain’d out of the Joint-
Stock according to their Condition. But when the Partnership is bro-
ken off, the Division of the Goods is made ratably, according as each
Party at first brought in; without any Regard had, by whose Goods any

s1. That is, in a rateable or proportionate manner.

XII. Partner-
ship. L. N. N.
L.5.c8.
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Gain or Loss happened to the Company, unless before-hand it was oth-
erwise agreed.

There are likewise several Contracts which imply a Chance: Amongst
which may be reckon’d *Wagers, when the Certainty of any Event,
which is not yet known by either Party, is atirmed by one, and denied
by the other, a Certain Value being laid on both Sides, it is adjudg’d to
that Person, to whose Assertion the Event is found to agree. Hitherto
may also be referr’d all Sorts of T Games, wherein we play for any Thing
of Value. Among which, those have the least Chance which contain a
Trial of Wiz, Dexterity, Skill, or Strength. In some of these Skill and
Chance have both a like Share. In others, Chance does chiefly determine
the Matter. Altho’ it is the Part of the Civil Magistrate? to consider
how far such Kind of Contracts may be tolerated, as consistent with the
publick or private Good: Among these we may reckon the various Sorts
of Lotteries; as either when several Men, having paid for a Thing by
Money laid down jointly, refer it to a Decision by Lot, which of them
shall have the Whole; or when a Box or Pot of Lots is made Use of, into
which a certain Number of Lots or Papers, both Blanks and Prizes are
put, and for some set Price, Liberty is granted of drawing them out, so
that the Person drawing, may receive the Prize mark’d upon the Lot.
To these Contracts, the receiv’d Methods of * Insurance have some kind
of Affinity, which are such Bargains whereby is undertaken the securing

*A Wager shall be deem’d Good, though one of the Parties, who lay the Wager,
knows perfectly the Truth of what he lays upon; unless he pretends himself ignorant
or doubtful about it, in order to draw the other Party on to lay with him. See
L.N. N. [ 5. c.9.54. [Barbeyrac’s XIIL1, p. 215.]

*To make Games, and other Contracts, in which there is Hazard, lawful, it is not
only necessary that what both Parties playing run the Risk of losing, be equal; but
also, that the Danger of losing, and the Hope of gaining, on both Sides, bear a just
Proportion with the Thing plaid for. [Barbeyrac’s XII1.2, p. 215.]

s2. This is Tooke’s rendering of Pufendorf’s rector civitatis, or “ruler of the state,”
which Barbeyrac translates without embarrassment as Souverain.

#The Insurer may demand more or less, according as there is more or less Hazard
run. But the Contract shall be null, if; at the Time of making thereof, the Insurer
knew, that the Goods were safe arrived, or if the Owner of the Goods at that Time,
knew that the Goods were lost. [Barbeyrac’s XII1.3, p. 216.]
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from, and making good any Damage, so that the Insurer, for a certain
Sum of Money paid down, takes upon himself, and is obliged to satisfie
for whatsoever Losses or Damages any Commodities may undergo in
their Transportation to remote Countries; so that if it shall happen that
they be lost, he is bound to pay the Owner the Value of them.

For the rendring of Contracts and Covenants more firm and secure,
Sureties and Pledges are frequently made Use of. *A Surery is, when an-
other Person, who is approv’d of by the Creditor, takes upon himself
the Obligation of the principal Debtor; so that unless he makes Pay-
ment, the other must make it good; yet so, that the principal Debtor is
obliged to repay him, and save him harmless. And altho’ the Surety
cannot stand bound for a greater Sum than the principal Debtor, yet
nothing hinders but that the Surety is more firmly ty’d than the other,
because more is rely’d upon his Credit, than upon that of the principal
Debtor. Yet in course, the principal Debtor is to be call’d upon before
the Surety, unless he has wholly taken the Obligation upon himself; and
such a Person in the Civil Law is commonly called Expromissor, or an
Undertaker. Now if several Persons be Security for one, each of them is
to be call’d upon for his Proportion only; unless by Accident, any one
of them becomes insolvent, or is not to be found: For in such a Case,
the others must be charged with his Share.

"Tis likewise oftentimes customary for the Debtor to deliver, or make
over to the Creditor for the securing his Debt, some certain Thing,
which is call'd a Pledge or a Mortgage, until the Debt be paid. The In-
tent of which is, not only that the Debtor should be excited to make
Payment out of a Desire of recovering what belongs to him; but also
that the Creditor should have some Prospect how he may be satisfied.
And upon this Account, Pledges ought regularly to be of equal, or
greater Value than the Debt it self. Now the Things which may be of-
fer'd as Pledges, are either Improveable, or not Improveable: As to the
former Kind, there is commonly added a Covenant called Pactum

* Grotius de Jure Belli ¢ Pacis, 1. 3. c. 20. §59.

XIV. Sureties
and Pledges.
L.N.N.L5.
c. 10. §8,9,
&ec.

XV. Pledge or
Mortgage.
L.N.N.L5.
c. 10. §13.
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avTixpnoewo,” which impowers the Creditor to enjoy the Fruits and
Profits of that Pledge, instead of /nterest: Now as to the other Sort, the
Lex Commissoria takes Place; which provides, That the Pledge shall be
forfeited to the Creditor, if Payment be not made within a certain Time
limited: And this is no ways unreasonable, when the Pledge is not of
greater Value than the Debt, together with the Use for the intermediate
Time, and provided the Overplus be restored to the Owner. But as the
Creditor is obliged to restore the Pledge upon Payment of the Debt; so
in the mean Time he ought to be as careful in the preserving thereof, as
if it were really his own. And when there is no Pactum avrixpnoewo,
and the Thing be of that Nature, as to receive any Damage by Use, or
if it be any way for the Debtor’s Advantage, he ought not to make Use
of it without his Consent. Now a Mortgage differs from a Pledgein this,
That a Pledge consists in the Delivery of the Thing, but a Morzgage,
though the Thing be not deliver’d, holds good by the bare Assignation
of a Thing altogether immoveable, from which, Payment not being
made, the Creditor may receive Satisfaction for his Debt.

And thus what the Duties of Persons contracting are, will plainly ap-
pear from the End and Nature of these Contracts.

O3 CHAPTER XVI 03

The several Methods by which the Obligations

arising from Contracts are dissolved

Among the several Ways of discharging Obligations arising from Con-
tracts, and by which likewise the Duties and Offices which proceed
from thence do utterly expire, the chiefest and most natural of all, is the
Fulfilling or Payment of what was agreed upon. Where, although gen-
erally he that is the Debror, is obliged to make the Payment; yet, if it be

53. Antichresis.
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perform’d by any other in his Namewho contracted the Obligation, the
same is dissolv’d; since ’tis no ways material by what Person the Thing
is perform’d. Yet with this Proviso, That he who pays for another, with-
out any Intention of bestowing it upon him, may demand from the
same again what he laid out upon his Account. Moreover, Payment
must be made to that Person to whom it is due, or else to one whom
he has appointed to receive the Debt in his Name. And lastly, 7har very
Thing must be perform’d or paid which was agreed upon, not any
Thing else instead thereof, intire and not mangled, nor in Parcels, nor
by Piece-meal; and likewise at the Placeand Timeappointed: Altho’ fre-
quently the Courtesie of the Creditor, or the Inability of the Debtor,
may be the Occasion of prolonging the Time of Payment, or receiving
a Debt by little Sums at once, or else of accepting of one Thing for an-
other.

Obligations are likewise taken away by * Compensation which is an Ad-
justing or Balancing the Credit and the Debt, one against the other; or
when the Debtor is therefore discharged, because ’tis manifest that the
Creditor himself stands indebted to him for something that is of the
same Kind, and of the same Value. Especially since in those 7hings
(called Res Fungibiles, that is) which admit of being repaid in Kind, tho’
not in Specie, an Equivalent is look’d upon to be the same Thing; and
where the Debt is mutual, since I must presently return back as much
as | have received, for the declining of unnecessary Payments, it seems
to be the most convenient Way so to order the Matter, that each Party
may keep what he has. Now it is evident, that those Things aforemen-
tioned, may very properly be brought to a Balance, of which the Time
for Payment is either present, or past. But it is not so in other Things
or Performances, which are of a different Nature; unless they are esti-
mated on both Sides, and reduced to Money.

* Grotius de Jure Belli & Pacis, 1. 3. c. 19. S15.

II. Compensa-
tion. L. N. N.
l.5.c. 11.85.
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IIL Release.  An Obligation also ceases when the Thing is released and forgiven by

L.N.N.LS5.
c. 11.§7.

IV. Breaking
off mutually.
L. N.N.L5.

c. 11.§8.

V. Falseness on
one Side.
L.N.N.L5.
c. 11.§9.

VI. Case al-
tered. L. N. N.
I.5.c 11.§10.

VII. Time.
L.N.N.L5.
c. 11.§11.

him to whom it was due, and whose Interest it was that the Obligation
should have been perform’d. And this is done either expressly by some
certain Tokens declaring his Consent; as by giving a Discharge, by giv-
ing up or cancelling the Bonds and Writings; or else zacitly, if he himself
hinders, or is any ways the Occasion that what is owing to him cannot

be paid.

Those Obligations are likewise sometimes dissolved, which imply some
Performance on both Sides, by a mutual Breaking off before any Thing
on either Side be done in the Contract; unless this be expressly forbid-
den by the Laws. But if any Thing is performed by one of the Parties,
the Obligation in this Case cannot be cancelled, unless he who per-
form’d his Part, releases the other, or has Amends made him some other
Way.

Besides, an Obligation is not indeed properly dissolv’d, but rather bro-
ken off by the Falseness of either Party; for when the one does not per-
form what was agreed upon, neither is the other obliged to make good
what he undertook upon a Prospect of the other’s performing. For as to
the main Things which are to be performed in Contracts, the former
are always included in the latter by way of Condition; as if it should be
said, I will perform this, if you perform that first.

Obligations likewise cease when that Szate of Things upon which they
chiefly depended, is either alterd by the Party who was obliged to per-
form somewhat, or by him to whom, or for whose Sake it was to be
done.

Sometimes also Zime it self puts an End to some Obligations, whose
Duration depends upon a certain precise Day; unless it be prolong’d by
the express or tacit Consent of each Party. Yet there is a Necessity that the
Power of exacting the Obligation within the Time limited, should
stand good.
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Any one may make over by Assignment, his Debtor to his Creditor, pro-
vided he approves him, that he, instead of the other, may discharge the
Debt. Where indeed there is required the Consent of the Creditor, but
not of that third Person who is the Debtor, whom I may turn over with-
out his Knowledge or Consent, to the other Person that is to accept
him. For it is no great Matter zo whom any Person makes Payment; but
from whom the Debt is to be required, is very material.

Lastly, By Death those Obligations expire, which were founded in the
Person of the Deceas’d; for the Subject being gone, the Accidents must
necessarily follow, and the Performance is hereby rendred impossible in
Nature. Yet oftentimes the Obligation that lay on the Deceas’d, is con-
tinued to the Survivors; and this, either when the Survivor takes it upon
him of his own Accord to preserve the Reputation of the Deceased, or
for other Reasons; or when the Goods of the Deceased being made over
to the Heir, the Incumbrance goes along with them.

O CHAPTER XVII (0]

Of Meaning, or Interpretation

As in all Commands and Directions which Men receive from their Su-
periors, no other Obligation is derived on them from thence, but such
as is conformable to the Will and /ntention of the Superior; so likewise,
when any Man of his own free Will, sets himself under any Obligation,
he is bound only to that which himself intended, when he entered into
that Obligation. But then, because one Man cannot make a Judgment
of another Man’s Intention, but by such Signs and Actions as are ap-
parent to the Senses; hence, therefore, every one, in foro humano,* is

54. “In the human forum”; i.e., regardless of how things appear in the sight of

God.

VIII. Assign-
ment. L. N. N.
L.5.c 11.§13.

IX. DEATH.
L.N.N.L5.
c. 11.§12.

I. Rules for In-
terpretation
necessary.
L.N.N.L5.
c 12.
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adjudged, To be obliged to that Thing, which he may fairly be supposed to
have suggested by a right Interpretation of the outward Signs made by him.
Wherefore ’tis of great Use for the true Understanding both of Laws
and Covenants, and for the better Discharging the Duties thence aris-
ing, that there should be laid down * Certain Rules for the true Interpre-
tation of Words, especially they being the most common and ordinary
Signs whereby we express our Mind and Intention.

Concerning Common and Vulgar Terms, this is the Rule: Words are gen-
erally to be taken in their most proper and receiv’d Signification, which
they have not so much from Analogy and Construction of Grammar,
or Conformity of Derivation, as by Popular Use and Custom, which is
the Sovereign Comptroller and Judge of Speech.

Terms of Arr are to be explain’d according to the Definitions of Persons
knowing in each Art. But if those Terms are differently defin’d by sev-
eral Persons, for the avoiding of Disputes, ’tis necessary that we express

in Vulgar Terms, what we mean by such a Word.

But for discovering the genuine Meaning of Words, ’tis sometimes nec-
essary to make Use of Conjectures, if either the Words in themselves, or
the Connexion of them, be ambiguous, and liable to a double Interpre-
tation; or if some Parts of the Discourse seem to contradict the other,
yet so as by a fair and true Explanation they may be reconcild. For
where there is a plain and manifest Contrariety, the latter Contract®
vacates the former.

* Grotius de Jure Belli & Pacis, [. 2. c. 16.

55. The word “Contract” has been added, unnecessarily, by the English editors.
Tooke’s wording was “the later part must be accounted to contradict that which went
before,” which, while not entirely perspicuous, is closer to Pufendorf’s original pos-
terius derogabit prioribus, “the later passage supersedes the earlier.”
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Now Conjectures of the Mind, and the right Meaning thereof in an
ambiguous or intricate Expression, are chiefly to be taken from the Sub-
ject Matter, from the Effects and the Accidents or Circumstances. As to the
Matter, this is the Rule: Words are generally to be understood according
to the Subject Matter. For he that speaks is suppos’d to have always in
View the Matter of which he discourses, and therefore agreeably there-
unto, the Meaning of the Words is always to be applied.

As to the Effects and Consequences, this is the Rule: When Words taken
in the literal and simple Sense, admit either of none, or else of some
absurd Consequences, we must recede so far from the more receiv’d
Meaning, as is necessary for the avoiding of a Nullity or Absurdity.

Farthermore, most probable Conjectures may be taken from the Cir-
cumstances; because of Consequence every one is presum’d to be con-
sistent with himself. Now these Circumstances are to be consider’d ei-
ther as to their Place, or only as to the Occasion of them. Concerning
the former of these, this is the Rule: If the Sense in any Place of the
Discourse be express’d plainly and clearly, the more obscure Phrases are
to be interpreted by those plain and familiar ones. To this Rule there is
another nearly related: In the Explaining of any Discourse the Antece-
dents and Consequents must be carefully heeded, to which those
Things that are inserted between are presum’d to answer and agree. But
concerning the /azter, this is the Rule: The obscure Expressions of one
and the same Man are to be interpreted by what he has deliver'd more
clearly, though it was at another Time and Place; unless it manifestly

appears that he has changed his Opinion.

It is likewise of very great Use for finding out the true Meaning, in Laws
especially, to examine into the Reason of that Law, or those Causes and
Considerations which induced the Legislator to the making thereof;
and more particularly when it is evident, that that was the only Reason
of the Law. Concerning which, this is the Rule: That Interpretation of
the Law is to be followed, which agrees with the Reason of that Law;
and the contrary is to be rejected, if it be altogether inconsistent with
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the same. So likewise when the sole and adequate Reason of the Law
ceases, the Law it self ceases. But when there are several Reasons of the
same Law, it does not follow, that if one of them ceases, the whole Law
ceases too, when there are more Reasons remaining, which are sufficient
for the keeping it still in Force. Sometimes also the Will of the Law-
giver is sufficient, where the Reason of the Law is conceal’d.

Moreover, it is to be observ’d, That many Words have various Signifi-
cations, one Meaning being of great Latitude, and the other more szricr
and confin'd; and then the subject Matter is sometimes of a favourable
Nature, sometimes znvidious, sometimes between both or indifferent.
Those are favourable where the Condition is equal on both Sides, where
Regard is had to the publick Good, where Provision is made upon
Transactions already ratified, and which tend to the promoting of
Peace, and the like. The Invidious, or more distastful, is that which ag-
grieves one Party only, or one more than the other; that which implies
a certain Penalty; that which makes any Transaction of none Effect, or
alters what went before; that which promotes Wars and Troubles. That
which is between both and Indifferent is, That indeed which makes
some Change and Alteration in the former State of Things, but 'tis only
for the sake of Peace. Concerning these, this is the Rule: That those
Things which admit of a fzvourable Construction, are to be taken in the
largest and most comprehensive Meaning; but those Things which are
capable of an unpleasing Construction, in the most literal and strictest
Sense of the Words.

There are likewise some Kind of Conjectures which are elsewhere to be
fetch’d than from the Words, and which are the Occasion that the In-
terpretation of them is sometimes to be extended, and at other times to
be confin'd: Although ’tis more easie to give Reasons why the Explana-
tion thereof should be confin'd and limited, than extended. But the Law
may be extended to a Case which is not express’d in the Law, if it be
apparent, that the Reason which suits to this Case, was particularly re-
garded by the Law-giver amongst other Considerations, and that he did
design to include the other Cases of the like Nature. The Law also
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ought to be extended to those Cases wherein the Subtlety of ill Men
have found out Tricks in order to evade the Force of the Law.

Now the Reason why some Expressions deliver'd in general Terms
should be restrain’d, may happen either from the original Defect of the
Will, or from the Repugnancy of some emergent Case to the Will and
Intention. That any Person is to be presum’d not at first to have in-
tended any such Thing, may be understood,

1. FRoM the Absurdiry, which otherwise would follow from thence;
and which, ’tis believ’d, no Man in his Wits could design. Hence gen-
eral Expressions are to be restrain’d, inasmuch as such Absurdity would
thence otherwise arise.

2. FRom Want of that Reason which might chiefly cause him to be of
that Mind. Hence in a general Expression, those Cases are not compre-
hended, which do no ways agree with the sole and adequate Reason of
the Law.

3. FROM Defect of Matter, which always he that speaks, is suppos’d to
have consider'd. And therefore all those general Words are to be re-
garded with relation to the same.

Now that an emergent State of Things is repugnant to the Intention of
the Person who made the Constitution, may be discover’d either from
Natural Reason, or else from some declared Mark and Signification of
his Meaning,.

The first happens, when we must exclude Equity, if some certain
Cases be not exempted from the universal Law. For Equizy is the Cor-
recting of what is defective in the Law by reason of its Universalizy.

And because all Cases could neither be foreseen, nor set down, be-
cause of the infinite Variety of them; therefore when general Words are
apply’d to special Cases, those Cases are to be look’d upon as exempt,
which the Law-giver himself would likewise have exempted, if he had
been consulted upon such a Case.

But we must not have Recourse to Equity, unless there be very suf-

ficient Grounds for it. The Chiefest of which, is, If it be evident, that
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the Law of Nature would be violated, if we followed too closely the Let-
ter of that Law.

The next Ground of Exception is, That though it be not indeed un-
lawful to keep to the very Words of the Law; yet, if, upon an impartial
Consideration, the Thing should seem too grievous and burdensome,
either to Men in general, or to some certain Persons; or else, if the De-
sign be not of that Value, as to be purchas’d at so dear a Rate.

Lastly, There are also some certain Signs of the Legislator’s Will, from
whence it may be certainly collected, That a Case ought to be excepted
from the general Expressions of the Law; as when the Words of the Leg-
islator in another Place, though not directly opposite to the Law now
supposed to be before us, (for that would be a Contradiction) yet, by
some peculiar Incident, and unexpected Event of Things, happen to
oppose it in the present Case; or, which amounts to the same Thing,
When there are two different Laws, which don’t interfere, and which
easily may and ought to be observ’d at different Times, but can’t both
of them be satisfy’d, when by some Chance, they call for our Obedience
at the same Instant: In this Case we must observe some certain Rules to
know which Law or Pact ought to give Place to the other, where both
cannot be fulfill’d.

1. THAT which is only permitted gives place to that which is com-
manded.*

2. THAT which ought to be done at this present Time, is preferable ro
that which may be done at any other Time.

3. A Law forbidding the doing any Thing, is to be preferrd before a Law
directing the doing any Thing: *Or when an affirmative Precept can’t be

*1. This Rule is not true, unless we suppose the Permission general, and the Com-
mand particular. For it is certain, on the contrary, that a particular Permission takes
Place of a general Command; the Permission in this last Case, being an Exception
to the Command; as in the former Case, the Command restrains the Extent of the
Permission. [Barbeyrac’s XIIL1, p. 233.]

3. Here, likewise, it must be distinguish’d, whether these Laws forbidding or
commanding, be general or particular, as was laid down in the foregoing Note. [Bar-
beyrac’s XII1.2, p. 233.]
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satisfy’d but at the Expence of a negative one, then the Performance of
the Affirmative, shall be deferr’d or put off, ’till it ceases to clash with
that other which is Negative. Thus I am commanded to be charitable,
and I am commanded not to steal: If I have not wherewith to be char-
itable, unless I steal to give away, I lye under no Obligation to be char-
itable at that Time.

4. IN Covenants and Laws, which are in other respects Equal, that
which is particular and applicable to the present Case, takes Place of that
which is General.

5. WHEN two Duties happen to interfere at the same Point of Time, that
which is founded upon Reasons more honourable and beneficial is to be pre-
ferrd.

6. WHEN two Covenants, one upon Oath, the other not, can’t be per-
Jform'd both rogether, the former ought to take Place of the latter*

7. AN Obligation imperfectly mutual, gives Place to one that is perfectly
mutual and binding on both sides. "Thus what 1 owe upon Contract,
ought to be paid before what is due from me upon free Promise or
Gratitude.

8. WHAT [ am obliged to do out of Gratitude, must be preferrd before
what I am obliged to out of Generosity.

*6. This Rule is not true, unless in such Case, where all other Circumstances are
exactly equal. For when two Covenants are directly opposite, the latter shall be bind-
ing, whether the former be upon Oath, or not. But if the Two Covenants are not
directly opposite, but only in some Respects different, the particular one shall be
preferr’d before the general one. [Barbeyrac’s XIII.3, p. 234.]

7. These Two last Rules are comprehended in the Fifth, of which they are, as is
obvious, only Consequences. [Barbeyrac’s XIII.4, p. 234.]
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O3 CHAPTER 1 @]

Of the Natural State of Men

L Condition of In the next Place, we are to inquire concerning those Duties which are

MAN. L. N. N.
L. 1.c. 1. §6,
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incumbent upon a Man with Regard to that particular State wherein he
finds himself ordained by Providence to live in the World. What we
mean by such Szate, is in general, that Condition or Degree with all its
Relatives, in which Men being placed, they are therefore supposed to
be obliged to these or those Performances: And such Stare, whatever it
be, has some peculiar Rights and Offices thereunto belonging.!

The State of MaN then may be distinguish’d into either Nazural or Ad-
ventitious. The natural State, by the Help of the Light of natural Reason
alone, is to be considered as Threefold, Either as it regards God our Cre-
ator, or as it concerns every single Man as to Himself, or as it affects other
Men; concerning all which we have spoken before.

1. Tooke’s rendering of this crucial paragraph differs significantly from Pufen-
dorf’s original. Pufendorf wrote not of duties attaching to a particular state ordained
for man by providence, but of those arising from the diverse statuses (ex diverso statu)
man occupies in social life. This definitively Pufendorfian viewpoint results from his
doctrine that civil duties attach not to a human essence, or telos, but to statuses in-
stituted by man. Silverthorne’s rendering is broadly accurate: “We must next inquire
into the duties which fall to man to perform as a result of the different states in
which we find him existing in social life. By ‘state’ [status] in general, we mean a
condition in which men are understood to be set for the purpose of performing a
certain class of actions. Each state also has its own distinctive laws [jural” (Man &
Citizen, p. 115). Only Silverthorne’s choice of “laws” for jura is questionable. Here
perhaps Tooke’s “Rights and Offices” better captures the spirit of Pufendorf’s for-

mulation.
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The Natural State of Man consider’d in the first mention’d Way, is that
Condition wherein he is placed by the Creator pursuant to his Divine
Will, that he should be the most excellent Animal in the whole Crea-
tion. From the Consideration of which State, it follows, That Man
ought to acknowledge the AuTHOR of his Being, to pay Him Adora-
tion, and to admire the Works of His Hands; and moreover, to lead his
life after a different Manner from that of the Brutes. So that the con-
trary to this State is #he Life and Condition of Brutes.

In the second Way we may contemplate the Natural Szate of Man, by
seriously forming in our Minds an Idea of what his Condition would
be, if every one were left *alone to himself without any Help from other
Men.? And in this Sense, the Narural State is opposed to a Life culti-
vated by the Industry of Men.

After the third Way we are to regard the Natural State of Man, accord-
ing as Men are understood to stand in respect to one another, merely
from that common Alliance which results from the Likeness of their Na-
tures, before any mutual Agreement made, or other Deed of Man per-
form’d, by which one could become obnoxious® to the Power of an-

*See Book 1. Chap. I11. §3. and the References made to it. [Barbeyrac’s marginal
note (a), p. 236.]

2. At this point, following Barbeyrac, the English editors have deleted Pufen-
dorf’s characterization of the life of man imagined in the absence of the mutual
assistance and industry through which he compensates for his natural weakness (i72-
becillitas). In Tooke’s original edition the deleted passage runs “especially consider-
ing the present circumstances under which we at this time find Human Nature:
Which would certainly be much more miserable than that of a Beast, if we think
with our selves, with what weakness man enters this World, so that he must imme-
diately perish, except he be sustained by others, and how rude a Life he must lead,
if he could procure nothing for himself, but by means of his own single Strength
and Skill. But tis plain, that we owe it all to the aid of ozher persons, that we are able
to pass through so many Infirmities from our Infancy to Manhood; that we enjoy
infinite number of Conveniences; that we improve our Minds and Bodies to such a
degree as to be useful to our selves and our Neighbour.” Barbeyrac had ideological
misgivings about the bleakness of Pufendorf’s picture of the state of nature, believ-
ing that it gives too great a role to the civil state in securing man’s happiness, hence
too much power to the civil sovereign.

3. In the early modern (Latin) sense of “subject to the authority of another.”
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other. In which Sense, those are said to live reciprocally in a Staze of
Nature, who acknowledge no common Superior, and of whom none can
pretend Dominion over his Fellow, and who do not render themselves
known to each other, either by the doing of good Turns or Injuries. And
in this Sense it is, That a Natural State is distinguish’d from a Civil
State, that is, The State of Man in a Community.*

Moreover, the Property of this Natural State may be consider’d, either
as it is represented to us notionally and by way of Fiction, or as it is really
and indeed. The former is done, when we imagine a certain Multitude
of Men at the Beginning to have started up into Beings all at once with-
out any Dependence upon one another, as it is fabled of the Cadmean
Harvest of Brethren;® or else when we form a Supposition, that all the
mutual Ties, by which Mankind are one way or other united together,
were now dissolv’d; so that every Man might set up for himself apart
from the Rest, and no one Man should have any other Relation to his
Fellow, but the Likeness of their Natures. But the true State of Nature,
or that which is really so, has this in it, that there is no Man who has
not some peculiar Obligations to some other Men, though with all the
rest he may have no farther Alliance than that they are Men, and of the
same Kind; and, beside what arises from thence, he owes them no Ser-
vice at all. Which at this Time is the Case of many Kingdoms and
Communities, and of the Subjects of the same, with respect to the Sub-
jects of the other;® and the same was anciently the State of the Patri-
archs, when they liv'd independently.

4. “The State of Man in a Community” is Tooke’s addition. Pufendorf’s sentence
ends at “Civil State.”

5. Ovid’s myth of Cadmus, in which men spring from the ground where the
dragon’s teeth have been scattered.

6. In other words, even today states exist in a state of nature with regard to other

y &

states; for the civil condition, with its entire array of duties and rights, is internal to
the particular state.
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It is then taken for manifest, that all Mankind never were universally
and at once in the former Natural State; for those Children who were
begotten and born of the Protoplasts, or first created Man and Woman,
(from whom the whole Human Race derives its Original, as the Holy
Seriptures tell us) were subject to the Paternal Authority. Not but that
this Natural State arose afterwards among some People; for Men at
first, in order to spread over this wide World, and that they might find
for themselves and their Cattle more spacious Abodes, left the Families
of their Fathers, and roaming into various Regions, almost every single
Man became himself the Father of a Family of his own; and the Poster-
ity of these again dispersing themselves, that peculiar Bond of Kindred,
and the Natural Affections thence arising, by little and little were ex-
tinct, and no other Obligation remain’d, but that common one, which
resulted from the Likeness of their Natures: "Till afterwards, when
Mankind was vastly multiplied, they having observ’d the many Incon-
veniences of that loose Way of living, the Inhabitants of Places near one
another, by Degrees join’d in Communities,” which at first were small,
but grew soon greater, either by the voluntary or forced Conjunction of
many which were lesser. And among these Communities, the State of
Nature is still found, they being not otherwise obliged to each other,
than by the common Tie of Humanity.

Now it is the chief Prerogative of those who are in the State of Nature,
that they are subject and accountable to none but Gop only; in which
respect also, this is call’'d a State of Natural Liberty, by which is under-
stood, that a Person so circumstanced without some antecedent human
Act to the contrary, is to be accounted absolutely in his own Power and
Disposition, and above the Controll of all mortal Authority. Therefore
also any one Person is to be reputed equal to any other, to whom him-
self is not subject, neither is that other subject to him.

7. That is, “states” (civitates). Barbeyrac’s formulation, according to which men
gradually bring themselves under Gouvernement Civil (p. 239), is an improvisation
on the theme.
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And farthermore, whereas Man is indued with the Light of Reason,
by the Guidance whereof he may temper and regulate his Actions, it
follows, That whosoever lives in a State of Natural Liberty, depends not
on any other for the Direction of his Doings; but is vested with a Right
to do, according to his own Judgment and Will, any Thing he shall
think good, and which is consonant to sound Reason.

And whereas Man, from that universal Inclination which is im-
planted in all living Creatures, cannot but, in order to the Preservation
of his Person and his Life, and to the keeping off whatsoever Mischiefs
seem to threaten the Destruction thereof, take the utmost Care and
Pains, and apply all necessary Means to that End; and yet whereas no
Man in this Natural State has any superiour Person, to whom he may
submit his Designs and Opinions, therefore every one in this State
makes use of his own Judgment only, in determining concerning the
Fitness of Means, whether they conduce to his Self Preservation or not.
For though he may give ear to the Advice of another, yet it is in his
Choice, whether he will approve or reject the same. But that this abso-
lute Power of Governing himself be rightly managed, it is highly nec-
essary, That all his Administrations be moderated by the Dictates of
true Reason, and by the Rules of the Law of Nature.

IX. Its Incon-  And yet this Natural State, how alluring soever it appears to us with the

veniences.

L N.N.L 1.
c. 3.93.

Name of LiBERTY, and flattering us with being free from all manner of
Subjection, was clogg’d, before Men join’d themselves under Govern-
ments, with many nconveniences; whether we suppose every single
Man as in that Condition, or only consider the Case of the Patriarchs
or Fathers of Families, while they liv’d independent.® For if you form
in your Mind the Idea of a Man, even at his full Growth of Strength

8. Barbeyrac deleted the following evocation of man’s miserable condition in the
state of nature (to the end of the paragraph), his second such deletion. (See note 2,
p- 167.) Further, to reinforce his unauthorized intervention, he added a footnote to
Pufendorf’s ensuing praise of the civil state, accusing him of exaggerating its virtues.
In declining to follow Barbeyrac on this occasion, the English editors perhaps dis-
play a degree of detachment from his more intense ideological engagement with Pu-
fendorf’s text.
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and Understanding, but without all those Assistances and Advantages
by which the Wit of Man has rendred Human Life much more orderly
and more easie than at the Beginning; you shall have before you, a na-
ked Creature no better than dumb, wanting all Things, satisfying his
Hunger with Roots and Herbs, slaking his Thirst with any Water he
can find, avoiding the Extremities of the Weather, by creeping into
Caves, or the like, exposed an easie Prey to the ravenous Beasts, and
trembling at the Sight of any of them.

"Tis true, the Way of Living among the Patriarchs, might be some-
what more comfortable, even while they contain’d their Families apart;
but yet it could by no Means be compar’d with the Life of Men in a
Community; not so much for the Need they might have of Things from
abroad, which, if they restrain’d their Appetites, they might perhaps
well enough bear withal; as because in that State they could have little
Certainty of any continu’d Security.

And, that we may comprehend all in a few words, In a Staze of Na-
ture, every Man must rely upon his own single Power; whereas in a
Community, all are on his Side: There no Man can be sure of enjoying
the Fruit of his Labour; here every one has it secur’d to him: There the
Passions rule, and there is a continual Warfare, accompanied with Fears,
Want, Sordidness, Solitude, Barbarity, Ignorance, and Brutishness; here
Reason governs, and here is Tranquillity, Security, Wealth, Neatness, So-
ciety, Elegancy, Knowledge, and Humanity.

Now though it was the Will of Nature itself, that there should be a Sort  X. Uncertainty
of Kindred amongst all Mankind, by Virtue of which they might be ©fthe Stateof

Nature.’
obliged at least not to hurt one another, but rather to assist and con-

tribute to the Benefit of their Fellows; yet this Alliance is found to be
but of little Force among those who live promiscuously in a State of

9. In Pufendorf’s original text and in Tooke’s original translation, this important
section, on the limited degree to which natural law binds man in the state of nature,
was the final one in the chapter (sec. XI). In it, Pufendorf signals his relation to
Hobbes’s famous account of the state of nature as the “war of all against all.” Against
Hobbes, Pufendorf argues that even in the state of nature men should be bound by
the natural law of sociability. In denying that men can in fact live by this law in the
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Natural Liberty; so that any Man who is not under the same Laws and
Possibilities of Coercion with our selves, or with whom we live loosely
and free from any Obligation in the said State, is not indeed to be
treated as an Enemy, but may be look’d upon as a Friend, not too freely
to be #rusted. And the Reason hereof is, That Man not only is accom-
plish’d, with an Ability to do Mischief to his Like, but for many Causes
has also a Will so to do: For some, the Pravity of their Natures, Ambi-
tion, or Covetousness, incite to make Insults upon other Men; others,
though of a meek and modest Nature, are forced to use Violence either
in defending themselves from imminent Outrages, or by way of Pre-
vention.

Beside that, a Rivalship in the Desire of the same Thing in some; and
in others, Competition for Priority in one Quality or other, shall set
them at Variance. So that in this State, ’tis hardly possible but that there
should be perpetual Jealousies, Mistrusts, Designs of undoing each
other, Eagerness to prevent every one his Fellow, or Hopes of making
Addition to his own Strength by the Ruin of others.

Therefore as it is the Duty of every honest Man to be content with
his own, and not to give Provocation to his Neighbour, nor to covet
that which is his; so also it behoves him who would be as wary as is
needful, and who is willing to take Care of his own Good, so to take all
Men for his Friends, as not to suppose yet but that the same may
quickly become his Enemies; so to cultivate Peace with all Men, as to
be provided though it be never so soon changed to Enmity. And for this
Reason, happy is that Commonwealth, where in Times of Quietness,
Consideration is had of Requisites for War.

absence of civil authority, however, Pufendorf comes close to the Hobbesian view-
point. If others are natural friends, they are unreliable ones, and in peace we should
be prepared for war. In reversing the order of Pufendorf’s final two sections, Bar-
beyrac prevents this being Pufendorf’s final word on the natural condition.
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Beside, in the Natural State, if any one either will not voluntarily make
good what he has covenanted to do, or does another an Injury, or if
upon any other Account some Dispute arise; there’s no Man has Au-
thority to force the naughty Person to perform his Bargain, to cause
him to repair the Wrong, or to determine the Controversy; as there is
in Communities, where I may have recourse for Help to the Civil Mag-
istrate.

And here, because Nature allows not that upon every Occasion we
should betake our selves to violent Means, even though we are very well
satisfy’d in our Consciences of the Justice of our Cause; therefore we
are first to try, whether the Matter may not be composed after a milder
Way, either by an amicable Reasoning of the Point in Question between
the Parties themselves, or by a free and unconditional Compromise, *or
Reference of the Debate to Arbitrarors. And these Referees are to manage
the Matter with an equal Regard to both Sides, and in giving their
Award, they are to have an Eye only to the Merits of the Cause, setting
aside all partial Animosity or Affection. For which Reason, it is not best
to chuse any Man an Arbitrator in such a Cause wherein he shall have
greater Hopes of Profit or particular Reputation, if one Party get the
better, rather than the other; and consequently where it is his Interest
that that Litigant, at what Rate soever, gain the Point. Hence also there
ought not to be any underhand Bargain or Promise between the Um-
pire and either of the Parties, by which he may be obliged to give his
Judgment on the behalf of the same.

Now in this Affair, if the Arbitrator cannot find out the Truth in
Fact, neither from the Confessions of the Parties, nor from apparent
Writings, nor any other manifest Arguments and Signs; he must then
inform himself by the Testimonies of Witnesses; whom, though the
Law of Nature obliges, especially being usually reinforced by the Reli-
gion of an Oath, to speak the Truth; yet it is most safe not to admit the
Evidence of such as are so peculiarly affected to one Party, that their
Consciences will be forced to struggle with the Passions either of Love,

*See Grotius de Jure Belli & Pacis, lib. 2. cap. 23. §6, &c.
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Hatred, Desire of Revenge, any violent Affection of the Mind, or else
some strict Friendship or Dependance; all, or any of which every Man
is not endued with Constancy enough to surmount.

Controversies also are frequently made an end of by the Inzerposition
of the common Friends of each Party, which to do, is deservedly ac-
counted among the best Actions of a good Man. For the rest, in the
Natural State, when Performances are not made good by either Side of
their own Accord, the other seeks his Due after what manner he likes
best.

O3 CHAPTER 11 L0)]

Of the Duties of the Married State

Among those States of Man which we have call'd Adventitious, or in
which a Man is placed by some antecedent human Act, MATRIMONY
obtains the first Place. *Which also is the chief Representation of the
Social Life, and the Seed-Plot of Mankind.

And, first, it is certain, That that ardent Propensity found to be in both
Sexes to each other, was not implanted in them by the All-wise CrEA-
TOR, merely that they might receive the Satisfaction of a vain Pleasure;
for had it been so, nothing could have been the Occasion of greater
Brutishness and Confusion in the World; but that hereby Married Per-
sons might take the greater Delight in each other’s Company; and that
both might with the more Chearfulness apply themselves to the neces-
sary Business of Propagation, and go through those Cares and Troubles
which accompany the Breeding and Education of Children. Hence it
follows, That all Use of the Parts destin’d by Nature for this Work, is

* Grotius de Jure Belli ¢& Pacis, . 2. c. 5. S9. &e.
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contrary to the Law Natural, if it tends not to this End. On which Ac-
count also, are forbidden all Lusts for a different Species, or for the same
Sex; all filthy Pollutions; and indeed, all Copulations out of the State of
Matrimony, whether with the mutual Consent of both Parties, or

against the Will of the Woman.

The Obligation under which we lye to contract Matrimony, may be con-
sider’d either with respect to Mankind in general, or to our particular
Station and Relation in the World. The Strength of the former of these,
consists in this, That the Propagation of Mankind, neither can nor
ought to be kept up by promiscuous and uncertain Copulations, but is
to be limited and circumscribed by the Laws of Wedlock, and only to be
endeavour’d in a married State: For without this no Man can imagine
any Decency or orderly Society among Men, nor any Observation of
the Civil Rules of Life.

But Men singly consider’d, are obliged to enter the Matrimonial
State, when a convenient Occasion offers it self; whereto also not only
a mature Age, and an Ability for Generation-Work!® is necessary, but
there ought beside to be a Possibility of lighting on a Person of the like
Condition, and a Capacity of maintaining a Wife, and the Posterity she
shall bring forth; and that the Man may be such a one as is fit to become
the Master of a Family.

Not still, but that any Man is excepted from this Duty, who betakes
himself to a chaste SINGLE LiFE, finding his Constitution accommo-
dated thereto, and that he is capable in that, rather than in the Married
State, to be useful to Mankind, or to the Commonwealth; especially
also, if the Case be so, that there is no Fear of the Want of People.

Between those who are about to take upon themselves the Married
State, a Contract ought, and is wont to intervene, which, if it be Regular
and Perfect, consists of these Heads:

First, Because the Man (to whom it is most agreeable to the Nature
of both Sexes, that the Contract should owe its Original) intends

10. Le., the capacity to procreate.

III. Obligation
to Matrimony.
L.N.N.L6.
c. 1.§3.

IV. Matrimo-
nial Contract.
L.N.N.L6.

c. 1.§9.
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hereby to get himself Children of his own, not spurious or suppositi-
tious; therefore the Woman ought to plight her Troth'' to the Man,
That she will permit the Use of her Body to no other Man but to him;
the same, on the other Hand, being requir’d of the Husband.

And, Secondly, Since nothing can be more flatly contrary to a Social
and Civil Life, than a vagabond, desultory, and changeable Way of Liv-
ing, without any Home, or certain Seat of his Fortunes; and since the
Education of that which is the Off-spring of both, is most conveniently
taken Care of by the joint Help of both Parents together: And whereas
continual Cohabitation brings more of Pleasure and Comfort to a Cou-
ple who are well match’d, whereby also the Husband may have the
greater Assurance of his Wife’s Chastity; therefore the Wife does more-
over ingage her Faith to her Husband, That she will a/ways cohabirwith
him, and join her self in the strictest Bond of Society, and become of
the same Family with him. And this mutual Promise must be supposed
to be made from the Husband to her of the like Cohabitation, the Na-
ture of this State so requiring.

But because it is not only agreeable to the natural Condition of both
Sexes, that the Case of the Husband should be the more Honourable
of the two; but that he should also be the Head of the Family, of which
himself is the Author; it follows, That the Wife ought to be subject to
his Direction in Matters relating to their mutual State and to their
Household. Hence it is the Prerogative of the Husband, to chuse his
Habitation, and she may not against his Will, wander abroad, or lodge
apart.

Yet it does not seem essentially necessary to Matrimony, that the
Man should have Power of Life and Death, or of inflicting any grievous
Punishment, as neither of disposing at his Pleasure of all the Estate or
Goods of his Wife: But these Points may be settled between the Mar-
ried Couple, by peculiar Agreements, or by the municipal Laws of the
Place.

11. Le., the woman must promise to be sexually faithful.
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Now tho’ ’tis manifestly repugnant to the Law of Nature, that one
Woman should have more Men than one at once; yet it obtain’d among
the Jews of old, and many other Nations, that one Man might have two
or more Wives. Nevertheless, let us allow never so little Weight to Ar-
guments brought from the primitive Institution of Marriage deliver'd
in Holy Writ; *yet it will appear from 7ight Reason, That tis much more
decent and fit for one Man to be content with one Woman. Which has
been approved by the Practice of all the Christians through the World,
that we know of, for so many Ages.

Nor does the Nature of this strict Union tell us less plainly, That the
Bond of Matrimony ought to be perpetual, and not to be unloosed, but
by the Death of one Party; except the essential Articles of the principal
Matrimonial Covenant be violated, either by Adultery, or a wicked and
dishonest Desertion. But for ill Dispositions, which have not the same
Effect with such lewd Desertion, it has obtained among Christians, that
a Separation from Bed and Board shall be sufficient, without allowing
any Ingagement in a new Wedlock. And one great Reason hereof,
among others, is this, That too free a Liberty of Divorce might not give
Incouragement to either Party to cherish a stubborn Temper; but
rather, that the irremediable State of each, might persuade both to ac-
commodate their Humours to one another, and to stir them both up to
mutual Forbearance. For the rest, if any essential Article of the Matri-
monial Contract be violated, the wronged Party only is discharged from

the Obligation; the same still binding the other, so long as the former
shall think good.

Any Man may contract with any Woman, where the Law makes no spe-
cial Prohibition, if their Age and Constitution of Body render them ca-
pable of Matrimony, except some Moral Impediment be in the Way:
Presupposing, That he or she is under a Moral Impediment, who are
already married to some other Person.

*See Element. jurisprud. universal. . 11. §7. Apol. $29. Eris Scandica. P. 48. & seq.
p. 109.

V. One Man
and one
‘Woman.
L.N.N.L6.
c. 1. §19.

VI. Contract
perpetual.

L.N.N.L6.
c. 1. §20, 21.

VII. Moral Im-
pediments.
L.N.N.L6.
c. 1.§27.
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And it is accounted a Moral Impediment of lawful Matrimony, if the
Parties are zoo nearly allied by Blood or by Affinity. On which Score, even
by the Law of Nature, those Marriages are accounted incestuous and
wicked, which are contracted between any Persons related in the As-
cending or Descending Line. And for those in the other transverse Order,
as with the Aunt, either on the Father’s or Mother’s Side, the Sister, ¢?c.
As also those in Affinity, as, with the Mother-in-law, Step-Mother, Step-
Daughter, &¢. Not only the positive Divine Law, but that of most civ-
iliz’d Nations, with whom also all Christians agree, does abominate.
Nay, the Special Laws of many Countries forbid Marriage even in the
more remote Degrees, that so they may keep Men from breaking in
upon those which are more sacred, by setting the Barrier at a greater
Distance.

Now as the Laws are wont to assign to other Contracts and Bargains
some Solemnities, which being wanting, the Act shall not be adjudged
of Validity: So also it is in Matrimony, where the Laws require, for the
sake of Decency and good Order, that such or such Ceremonies be per-
formed. And these, though not injoined by the Law Natural, yet with-
out the same, those who are Subjects of such a Community,'? shall not
consummate a legal Matrimony; or at least, such Contract shall not be

allowed by the Publick to be effectual.

It is the Duty of a Husband to love his Wife, to cherish, direct and pro-
tect her; and of the Wife to love and honour her Husband, to be assis-
tant to him, not only in begetting and educating his Children, but to
bear her Part in the Domestick Cares. On both sides, the Nature of so
strict an Union requires, That the Married Couple be Partakers as well
in the good as ill Fortune of either, and that one succour the other in

12. The reference to “Subjects of such a Community” is Tooke’s innovation. Pu-
fendorf refers only to those subject to the “civil laws” (leges civiles), which he is here
treating as supplementary to the natural laws dictating monogamous perpetual un-
ions. We recall that by civil laws Pufendorf means the positive laws of a particular
state—here, the laws prescribing the form of marriage ceremonies—which should
accord with the end of natural law (social peace) but are not the same.
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all Cases of Distress; moreover, That they prudently accommodate their
Humours to each other; in which Matter, it is the Wife’s Duty to
submit.

O3 CHAPTER III %0

Duty of Parents and Children

From MATRIMONY proceeds POSTERITY,!® which is subjected to the
Paternal Power, *the most Ancient and the most Sacred Kind of Au-
thority, whereby Children are obliged to reverence their Parents, to
obey their Commands, and to acknowledge their Pre-eminence.

The Authority of Parents over their Children, hath its chief Foundation
on a Twofold Cause.

First, Because the Law of Nature it self, when Man was made a So-
ciable Creature, injoin’d to Parents the Care of their Children; and lest
they should herein be negligent, Nature implanted in them a most
tender Affection for their Issue. Now that this Care may be rightly
managed, it is requisite that they have a Power of ordering the Actions
of their Children for their Good; because these, as yet, understand not,
for want of Discretion, how to govern themselves.

Next, This Authority is also grounded on the zacir Consent of their
Offspring. For it may fairly be presum’d, that if an Infant, at the Time
of its Birth, had the Use of its Reason, and saw that its Life could not
be preserv’d without the Care of the Parents, to which must be join’d a
Power over it self, it would readily consent to the same, and desire for
it self a comfortable Education from them. And this Power is actually

13. Children.
* Grotius de Jure Belli & Pacis, 1. 2. c. 5. S1, &e.

L. Paternal
Authority.
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c. 2.
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in the Parents, then when they breed and nurse up the Child, and form
him as well as they can, that he may become a fit Member of Human

Society.

But whereas the Mother concurs no less than the Father to the Gener-
ation of Children, and so the Offspring is common to both, it may be
inquir'd, Which hath the greatest Right thereto? Concerning which Point
we are to distinguish: For if the Issue were begotten nor in Matrimony,
the same shall be rather the Mother’s, because here the Father cannot
be known, except the Mother discover him. Among those also who live
in a State of Natural Liberty, and above Laws, it may be agreed, that the
Mother’s Claim shall be preferr’d to that of the Father. But in Com-
munities,'s which have their Formation from Men, the Matrimonial
Contract regularly commencing on the Man’s Side, and he becoming
the Head of the Family, the Father’s Right shall take Place, so as though
the Child is to pay the Mother all Reverence and Gratitude, yet is it not
obliged to obey her, when she bids that to be done which is contrary to
the just Commands of the Father. Yet upon the Father’s Decease, his
Authority over his Child, especially if not of Age, seems to devolve
upon the Mother, and if she marry again, it passes to the Step-Father, he
being esteemed to succeed to the Trust and Care of a Natural Father.
And he who shall allow liberal Education to an Orphan or a forsaken
Child, shall have a Right to exact filial Obedience from the same.

But that we may handle more accurately the Power of Parents over their
Children, we must distinguish, first, between Patriarchs, or Chiefs of in-
dependent Families; and such as are Members of a Community;'> and
then betwixt the Power of a Father, as Father, and his Power as Head of
his Family. And whereas it is injoyn’d by Nature to a Father as such,
That he bring up his Children well, in order to render ’em fit Members
of Human Society, so long as ’till they can take Care of themselves;

14. Again, in Pufendorf this is “state” (c7vitas) and in Barbeyrac Sociérez Civiles.
15. Tooke’s “Members of a Community” evades the political force of Pufendorf’s
original “who have submitted to the state” (gui in civitatem subierunt).
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hence he has so much Power given him over them, as is necessary for
this End; which therefore by no means extends it self so as to give the
Parents Liberty to destroy their unborn Offspring, or to cast away or
kill it when it is born. For though it is true, the Issue is of the Substance
of the Parents, yet it is placed in a Human State equal to themselves,
and capable of receiving Injuries from them. Neither also does this Au-
thority vest them with the Exercise of a Power of Life and Death, upon
Occasion of any Fault, but only allows them to give moderate Chas-
tisement; since the Age we speak of is too tender to admit of such hei-
nous Crimes as are to be punished with Death. But if a Child shall stub-
bornly spurn at all Instruction, and become hopeless of Amendment,
the Father may turn him out of his own House, and abdicate or re-
nounce him.

Moreover, This Power, thus nicely taken, may be considered according
to the diverse Age of Children. For in their early Years, when their Reason
is come to no Maturity, all their Actions are subject to the Direction of
their Parents. During which Time, if any Estate fall to the young Per-
son, it ought to be put into the Possession, and under the Administra-
tion of the Father, so that the Property be still reserved to the Child;
tho’ it may be reasonable enough that the Profits arising therefrom
should be the Father’s till the other arrive at Manhood. So also any Ad-
vantage or Profit that can be made by the Labour of a Son, ought to
accrew to the Parent; since with the Latter lies all the Care of maintain-
ing and of educating the Former.

When Children are come to Man's Estate, when they are indued with a
competent Share of Discretion, and yet continue themselves a Part of
the Father’s Family, then the Power which the Father hath comes dif-
ferently to be considered, either as he is a Father, or as Head of the Fam-
ily. And since in the former Case he makes his End to be the Education
and Government of his Children, it is plain, That when they are of 7ipe
Years, they are to be obedient to the Authority of their Parents, as wiser
than themselves. And whosoever expects to be maintain’d upon what
his Father has, and afterwards to succeed to the Possession of the same,

V. Childhood.
L.N.N.L6.
c.2.§7.

VI. Manhood.
L.N.N.L6.
c. 2.§11.
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is obliged to accommodate himself to the Methods of his Paternal
Household; the Management whereof ought to be in his Father’s
Power.

Patriarchs, or Heads of independent Families, before they join’d in
Communities,'® acted in many Cases after the manner of Princes, in
their Houses. So that their Progeny, who continued a Part of their Fam-
ilies, paid the highest Veneration to their Authority. But afterward, this
Family-Royalty (as well as some other private Rights) was moderated
for the Benefit and Order of Communities; and in some Places more,
in others less of Power was left to Parents. Hence we see that, in some
Governments, Fathers have in Criminal Cases a Power of Life and
Death over their Children; but in most it is not allowed, either for fear
Parents should abuse this Prerogative to the Detriment of the Publick,
or to the unjust Oppression of those so subjected; or, lest thro’ the Ten-
derness of Paternal Affection, many Vices should pass unpunished,
which might break forth one time or other into publick Mischiefs; or
else, that Fathers might not be under a Necessity of pronouncing sad
and ungrateful Sentences.

And as the Father ought not to turn his Child out of his Family, while
he stands in Need of Education and Assistance from him, without the
most weighty Reasons; so also ought not the Son or Daughter leave the
Parent’s House without his Consent. Now whereas Children frequently
leave their Father’s Family on Occasion of Matrimony; and since it
much concerns Parents what Persons their Children are married to, and
from whom they are to expect Grand-Children; hence it is a Part of
filial Duty, herein to comply with the Will of the Parents, and not to
marry without their Consent. But if any do actually contract Matri-

16. Again, Pufendorf’s term is “states” (civitates).

17. In Pufendorf’s original text, as in Tooke’s first edition, this was section X. The
English editors have followed Barbeyrac in their reordering of this and the following
two sections, locating Pufendorf’s original section VIII (on the piety due to parents)
as the present section IX, and Pufendorf’s original section IX (on education) as the
present section X.
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mony against their Liking, and consummate the same, such Marriage
seems not to be void by the Law of Nature, especially if they intend to
be no longer burthensome to their Parents, and that for the rest their
Condition be not scandalous. So that if in any Country such Marriages

are accounted null and void, it proceeds from the Municipal Laws of
the Place.

But when a Son or Daughter have left their Father's House, and either
have set up a new Family of their own, or joined to another; the Pater-
nal Authority indeed ceases, but Piety and Observance is for ever due,
as being founded in the Merits of the Parents, whom Children can
never or very seldom be supposed to requite. Now these Merits do not
consist in this only, That a Parent is to his Child the Author of Life,
without which no Good can be injoyed; but that they bestow also a
chargeable and painful Education upon them, that so they may become
useful Parts of Human Society; and very often lay up somewhat for
them, in order to make their Lives more easie and comfortable.

And yet, though the Education of Children be a Duty laid upon Par-
ents by Nature it self, it hinders not but that, either in Case of Neces-
sity, or for the Benefit of the Children, the Care thereof may by them
be intrusted with another; so still that the Parent reserve to himself the
Oversight of the Person deputed. Hence it is, that a Father may not
only commit his Son to the Zutorage of proper Teachers; but he may
give him to another Man to adopr him, if he perceives it will be advan-
tagious to him. And if he have no other Way to maintain him, rather
than he should die for Want, he may /ire him out for Wages, or se// him
into some tolerable Servitude, reserving still a Liberty of redeeming
him, as soon as either himself shall be able to be at the Charge, or any
of his Kindred shall be willing to do it. But if any Parent shall inhu-
manly expose and forsake their Child, he who shall take it up and ed-
ucate it, shall have the Fatherly Authority over it; so that the Foster
Child shall be bound to pay filial Obedience to his Educaror.

IX. Piety ever
due to Parents.
L.N.N.L6.
c. 2.§12.

X. Education
intrusted.
L.N.N.L6.
c.2.$6.
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The Duty of Parents consists chiefly in this, That they maintain their
Children handsomly, and that they so form their Bodies and Minds by
a skilful and wise Education, as that they may become fit and useful
Members of Human and Civil Society, Men of Probity, Wisdom, and
good Temper. So that they may apply themselves to some fit and honest
Way of Living, by which they may, as their Genius and Opportunity
shall offer, raise and increase their Fortunes.

On the other Hand, ’tis the Duty of Children to honour their Parents,
that is, to give them Reverence, not only in outward Shew, but much
more with a hearty Respect, as the Authors not only of their Lives, but
of many other invaluable Benefits to "em; to obey "em; to be assistant
to ’em to their utmost, especially if they are Aged, or in Want; not to
undertake any Business of Moment, without paying a Deference to
their Advice and Opinion; and, lastly, To bear with Patience their Mo-
roseness, and any other their Infirmities, if any such be.

O3 CHAPTER IV [0

The Duties of Masters and Servants

After Mankind came to be multiplied and it was found how conven-
iently Domestic Affairs might be managed by the Service of other Men,
*it early became a Practice to take Servants into a Family, to do the Of-
fices belonging to the House. These at first probably offer’d themselves,
driven thereto by Necessity, or a Consciousness of their own Want of
Understanding; but upon being assur’d that they should constantly be
supplied with Food and Necessaries, they devoted all their Services for
ever to some Master: And then Wars raging up and down the World,

* Grotius de Jure Belli & Pacis. lib. 2. cap. 5. $27, &c.
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*it grew a Custom with most Nations, that those Captives, to whom
they granted their Lives, should be made Slaves ever after, together with
the Posterity born of them; though in many Countries, no such Servi-
tude is in Use; but all Domestic Offices are perform’d by mercenary
Servants hired for a certain Time.

Now as there are several Degrees, as it were, of Servitude, so the Power
of the Masters, and the Condition of the Servants do vary. To a Servant
hired for a Time, the Duty of the Master is to pay him his Wages; the
other making good on his Part the Work as agreed for: And because in
this Contract the Condition of the Master is the better, therefore such
Servant is also to pay Respect to his Master according to his Dignity;
and if he have done his Business knavishly or negligently, he is liable to
Punishment from him; provided it go not so far as any grievous Maim-
ing of his Body, much less so far as Infliction of Death.

But to such a Servant as voluntarily offers himself to perpetual Servitude,
the Master is obliged to allow perpetual Maintenance, and all Neces-
saries for this Life; it being his Duty on the other hand to give his con-
stant Labour in all Services whereto his Master shall command him,
and whatsoever he shall gain thereby, he is to deliver to him. In thus
doing, however, the Master is to have a Regard to the Strength and
Dexterity of his Servant, not exacting rigorously of him what is above
his Power to do. Now this Sort of Servant is not only subject to the
Chastisement of his Master for his Negligence, but the same may cor-
rect his Manners, which ought to be accommodated to preserve Order
and Decency in the Family: But he may not sell him against his Will;
because he chose this for his Master of his own Accord, and not another;
and it concerns him much with whom he serves. If he have been guilty
of any heinous Crime against one not of the same Family, he is subject
to the Civil Power, if he live in a Community; but if the Family be in-
dependent, he may be expell’d. But if the Crime be against the same

* Grotius de Jure Belli & Pacis, lib. 3. cap. 14. 1, &c.

I1. A Tempo-
rary Servant.
L.N.N.L6.
c. 3. §4.

II1. A Volun-
tary Perpetual
Servant.



IV. Captive
Slaves L. N. N.
.6.c.3.§7

V. Alienable

VI. Offspring
of Slaves.
L.N.N.L6.
c. 3.99.

186 THE WHOLE DUTY OF MAN

Family, it being independent, the Head thereof may inflict even Capital

Punishment.

Captives in War being made Slaves, are frequently treated with greater
Severity, something of a hostile Rage remaining towards ’em, and for
that they attempted the worst upon us and our Fortunes. But as soon
as there intervenes a mutual Trust, in order to Cohabitation in the Fam-
ily, between the Victor and the vanquish’d Person, all past Hostility is
to be accounted as forgiven: And then the Master does Wrong even to
a Servant thus acquird, if he allow him not Necessaries for Life, or ex-
ercise Cruelty to him without Cause, and much more if he take away
his Life, when he has commited no Fault to deserve it.

It is also the Practice to pass away our Property in such Slaves who are
taken in War, or bought with our Money, to whom we please, after the
same manner as we do our other Goods and Commodities; so that the
Body of such Servant is holden to be a Chattel of his Master. And yet
here Humanity bids us not to forget that this Servant is a MaN, how-
ever, and therefore ought not to be treated as we do our Moveables, use
’em or abuse ’em, or destroy ’em as we list. And when we are minded
to part with him, we ought not to deliver him into the Hands of such,
as we know will abuse him inhumanly and undeservedly.

Lastly, "Tis every where allow’d, That the Progeny of Parents who are
Bondmen, are also in a servile State, and belong as Slaves to the Owner
of their Mother. Which is justified by this Maxim, That whosoever is
Proprietor of the Body, is also Proprietor of whatsoever is the Product
thereof, and because such Issue had never been born, if the Master had
executed the Rigor of War upon the Parent; and for that the Parent hav-
ing nothing she can call her own, the Offspring cannot otherwise be
brought up but at her Master’s Charge. Whereas, therefore, the Master
afforded such Infant Nourishment, long before his Service could be of
any Use to him; and whereas all the following Services of his Life could
not much exceed the Value of his Maintenance, he is not to leave his
Master’s Service without his Consent. But ’tis manifest, That since these
Bondmen came into a State of Servitude not by any Fault of their
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own, there can be no Pretence that they should be otherwise dealt
withal, than as if they were in the Condition of perpetual hired Ser-

vants.

O CHAPTER V 00

The Impulsive Cause of Constituting
Communities

Altho’ there be hardly any Delight or Advantage, but what may be ob-
tain’d from those Duties, of which we have already discours’d; it re-
mains, nevertheless, that we inquire into the Reasons, why Men, not
contenting themselves with those primitive and small Societies, have
founded such as are more ample, cal’d CommuniTiES.! For from
these Grounds and Foundations is to be deduced the Reason of those
Duties, which merely relate to the Civil State of Mankind.

Here, therefore, it suffices not to say, That Man is by Nature inclin’'d to
Civil Society, so as he neither can nor will live without it.?® For since,
indeed, it is evident, that Man is such a Kind of Creature, as has a most
tender Affection for himself and his own Good; it is manifest, that
when he so earnestly seeks after Civil Society, he respects some partic-

18. Originally: On the Impulsive Cause Constituting the State (civitas).

19. The infelicity of Tooke’s use of “community” for “state” becomes a particular
problem from here on, as Pufendorf begins to contrast “primitive” communities (so-
cietas)—family, household, clan—with the state (cvitas), whose appearance marks
man’s transition from the natural to the civil condition.

20. Here begins Pufendorf’s important criticism of Aristotle’s conception of man
as the political animal (zoo7 politikon). In treating man as a “rational and social ani-
mal” whose virtues can only be realized in the polis, Aristotle and his scholastic fol-
lowers naturalize the state. For Pufendorf, however, the state is an artificial arrange-
ment for preventing man’s mutual predation, which means that it is civil discipline
rather than natural virtue that makes the good citizen.
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ular Advantage that will accrue to him thence. And altho” without So-
ciety with his Fellow-Creatures, Man would be the most miserable of
all Creatures; yet since the natural Desires and Necessities of Mankind
might be abundantly satisfied by those primitive Kind of Societies, and
by those Duties to which we are obliged, either by Humanity or Con-
tracts; it cannot immediately be concluded from this natural Society be-
tween Man and Man, that his Nature and Temper does directly incline
him to the forming of Civil Communities.

Which will more evidently appear, if we consider, What Condition
Mankind is placed in by the Constitution of Civil Communities: What
that Condition is, which Men enter into when they make themselves
Members of a Civil State:>' What Qualities they are which properly in-
title them to the Name of Political Creatures, and render them good Pa-
triots or Subjects to the State.?? And, lastly, What there is in their Frame
and Constitution, which seems, as we may say, to indispose them for
living in a Civil Community

Whosoever becomes a Subject,* immediately loses his Natural Liberty,
and submits himself to some Authority, which is vested with the Power
of Life and Death; and by the Commands of which, many Things must
be done, which otherwise he would have been no ways willing to do,
and many Things must be let alone, to which he had a strong Inclina-
tion: Besides, most of his Actions must terminate in the Publick Good,
which in many Cases seems to clash with Private Men’s Advantage. But
Man by his Natural Inclinations is carried to this, To be subject to no
one, to do all Things as he lists, and in every thing to consult his single
Advantage.

21. Section IV following.

22. Section V below. Note Tooke’s interpolation of the republican formula “good
Patriots.” This blunts the edge of Pufendorf’s original “good citizen” (bonus civis),
which he used as a polemical redescription of Aristotle’s “Political Creatures” (ani-
mal politicum).

23. Section VI below.

24. Originally “citizen” (civis).
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But we call him a (Political Animal or) True Patriot, and Good Sub-
ject,” who readily obeys the Commands of his Governours; who en-
deavours with his utmost to promote the Publick Good, and next to
that, regards his Private Affairs; nay, more, who esteems nothing prof-
itable to himself, unless the same be likewise profitable to the Com-
munity; lastly, who carries himself fairly towards his Fellow-Subjects.
But there are few Men to be found, whose Tempers are naturally thus
well inclin’d. The greater Part being restrain’d merely for fear of Pun-
ishment; and many continue all their Lifetime ill Subjects and unsocia-
ble Creatures.

Farthermore, there is no Creature whatsoever more fierce or untame-
able than Man, or which is prone to more Vices that are apt to disturb
the Peace and Security of the Publick. For besides his inordinate Ap-
petite to Eating, Drinking, and Venery, to which Brute Beasts are like-
wise subject, Mankind is inclin’d to many Vices, to which Brutes are
altogether Strangers; as is the unsatiable Desire and Thirst after those
Things which are altogether superfluous and unnecessary, and above all
to that worst of Evils, AMBITION; also a too lasting Resentment and
Memory of Injuries, and a Desire of Revenge increasing more and more
by Length of Time; besides an infinite Diversity of Inclinations and Af-
fections, and a certain Stiffness and Obstinacy in every one to indulge
his own particular Humour and Fancy. Moreover, Man takes so great
Delight in exercising his Cruelty over his Fellow Creatures, that the
greatest Part of the Evils and Mischiefs, to which Mankind is obnox-
ious,?¢ is wholly owing to the merciless Rage and Violence of Men to
each other.

25. “True Patriot” is again Tooke’s innovation, intended to add some republican
warmth to Pufendorf, who writes not of patriots and community but of citizens dis-
ciplined by the state.

26. Le., is liable or subject.
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Therefore the genuine and principal Reason which induced Masters of
Families to quit their own natural Liberty, and to form themselves into
Communities,”” was, That they might provide for themselves a Security
and Defence against the Evils and Mischiefs that are incident to Men
from one another.?® For as, next under God, one Man is most capable
of being helpful to another; so nothing is able to create Man more Dis-
tress, and work him more Mischief, than Man himself; and those Per-
sons have entertain’d a right Conception of the Malice of Men, and the
Remedy thereof, who have admitted this as a common Maxim and
Proverb; That unless there were Courts of Judicature, one Man would de-
vour another. But after that, by the Constituting of Communities, Men
were reduced into such an Order and Method, that they might be safe
and secure from mutual Wrongs and Injuries among themselves, it was
by that means provided, that thereby they might the better enjoy those
Advantages, which are to be reap’d and expected from one another; to
wit, That they might from their Childhood be brought up and in-
structed in good Manners, and that they might invent and improve sev-
eral Kinds of Arts and Sciences, whereby the Life of Man might be bet-
ter provided and furnished with necessary Conveniences.

And the Reason will be yet more cogent for the Constituting of Com-
munities, if we consider, that other Means would not have been capable
of curbing the Malice of Men. For although we are enjoyn’d by the Law
of Nature not to do any Injury one to another; yet the Respect and Rev-
erence to that Law is not of that Prevalence as to be a sufficient Security
for Men to live altogether quietly and undisturbed in their Natural Lib-
erty.

For although by Accident, there may be found some few Men of that
moderate quiet Temper and Disposition, that they would do no Injury

27. Pufendorf uses “state” (civitas) throughout.

28. This is a central expression of Pufendorf’s secularization of political philoso-
phy. By rejecting the Aristotelian conception of the state as nature’s vehicle for real-
izing human virtues, and by viewing it instead as a device for providing man with
security against man, Pufendorf detaches the state from all transcendent moral and
religious goals.
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to others, tho’ they might escape unpunish’d; and there may be likewise
some others, that in some measure bridle in their disorderly Affections
thro’ fear of some Mischief that may ensue from thence; yet, on the
contrary, there are a great Number of such, as have no Regard at all to
Law or Justice, whenever they have any Prospect of Advantage, or any
Hopes, by their own subtle Tricks and Contrivances, of being too hard
for, and deluding the injur'd Party. And as it behoves every one, that
would take care of his own Safety, to endeavour to secure himself
against this Sort of Persons; so no better Care and Provision can be
made, than by means of these Communities and Civil Societies. For
altho’ some particular Persons may mutually agree together to assist
each other; yet unless there be some Way found out, whereby their
Opinions and Judgments may be united together, and their Wills may
be more firmly bound to the Performance of what they have agreed
upon, it will be in vain for any one to expect and rely upon any certain
Succour and Assistance from them.

Lastly, Altho’ the Law of Nature does sufficiently insinuate unto Men,
that they who do any Violence or Injury to other Men, shall not escape
unpunished; yet neither the Fear and Dread of a Divine Being, nor the
Stings of Conscience are found to be of sufficient Efficacy to restrain
the Malice and Violence of all Men.?’ For very many Persons, thro’ the
Prejudice of Custom and Education, are, as it were, altogether deaf to
the Force and Power of Reason. Whence it comes to pass, that they are
only intent upon such Things as are present, taking very little Notice of
those Things which are future; and that they are affected only with
those Things which make a present Impression upon their Senses. But
since the Divine Vengeance is wont to proceed on but slowly; from
whence many ill Men have taken Occasion to refer their Evils and Mis-
fortunes to other Causes; especially since they very often see wicked
Men enjoy a Plenty and Abundance of those Things wherein the vulgar

29. Once again we take note of the fact that, despite wishing them to be viewed
as divine commands, Pufendorf denies natural laws all effective sanctions, until the
advent of the state.
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Sort esteem their Happiness and Felicity to consist. Besides, the Checks
of Conscience, which preceed any wicked Action, seem not to be of that
Force and Efficacy, as that Punishment which follows the Commission
of the Fact, when, that which is done, cannot possibly be undone. And
therefore the most present and effectual Remedy, for the quelling and
suppressing the evil Desires and Inclinations of Men, is to be provided
by the Constituting of Civil Societies.

O CHAPTER VI 1L0)]

Of the Internal Frame and Constitution of any

State or Government

The next Enquiry we are to make, is upon what Bottom Civil Societies
have been erected, and wherein their /nternal Constitution does consist.
Where, in the first Place, this is manifest, That neither any Place, nor
any Sort of Weapons, nor any Kind of brute Creatures can be capable
of affording any sufficient and safe Guard or Defence against the Inju-
ries to which all Men are liable, by reason of the Pravity of Mankind:
From such Dangers, Men alone can afford an agreeable Remedy by
joining their Forces together, by interweaving their Interests and Safety,
and by forming a general Confederacy for their mutual Succour; that
therefore this End might be obtain’d effectually, it was necessary that
those who sought to bring it about, should be firmly joined together
and associated into Communities.

Nor is it less evident, that the Consent and Agreement of 7wo or Three
particular Persons cannot afford this Security against the Violence of
other Men: Because it may easily happen, that such a Number may
conspire the Ruin of those few Persons, as may be able to assure them-
selves of a certain Victory over them; and ’tis very likely they would
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with the greater Boldness go about such an Enterprise, because of their
certain Hopes of Success and Impunity. To this end therefore it is nec-
essary, that a very considerable Number of Men should unite together,
that so the Overplus of a few Men to the Enemies, may not be of any
great Moment to determine the Victory to their Side.

Among those many, which join together in order to this End, it is ab-
solutely requisite that there be a perfect Consent and Agreement concern-
ing the Use of such Means as are most conducive to the End aforesaid. For
even a great Multitude of Men, if they do not agree among themselves,
but are divided and separated in their Opinions, will be capable of ef-
fecting but very little; Or, although they may agree for a certain Time,
by reason of some present Motion or Disposition of the Mind; yet as
the Tempers and Inclinations of Men are very variable, they presently
afterwards may divide into Parties. And although by Compact they en-
gaged among themselves, that they would employ all their Force for the
common Defence and Security; yet neither by this Means is there suf-
ficient Provision made, that this Agreement of the Multitude shall be
permanent and lasting: But something more than all this, is requisite,
to wit, That they who have once entered into a mutual League and De-
fence for the Sake of the Publick Good, should be debarr’d from sepa-
rating themselves afterwards, when their private Advantage may seem
any ways to clash with the Publick Good.*

But there are two Faults, which are chiefly incident to Human Nature,
and which are the Occasion that many who are at their own Liberty,
and independent one upon the other, cannot long hold together for the
promoting of any Publick Design. The One is the Contrariety of Incli-
nations and Judgments in determining what is most conducive to such
an End; to which in many there is join’d a Dulness of Apprehending
which, of several Means propos’d, is more advantagious than the rest;

30. The condition of achieving collective security is thus that men give up their
individual right to determine the best means of achieving security, which henceforth
belongs to the sovereign or government of the state.
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and a certain Obstinacy in defending whatsoever Opinion we have em-
braced. The other is a certain Carelesness and Abhorrence of doing that
freely, which seems to be convenient and requisite, whensoever there is
no absolute Necessity, that compels them, whether they will or no, to
the Performance of their Duty. The First of these Defects may be pre-
vented by a lasting Uniting of all their Wills and Affections together.
And the Latter may be remedied by the constituting of such a Power as
may be able to inflict a present and sensible Penalty upon such as shall
decline their Contributing to the Publick Safety.

The Wills and Affections of a great Number of Men cannot be united
by any better means, than when every one is willing to submit his Will
to the Will of one particular Man, or one Assembly of Men; so that
afterwards whatsoever he or they shall will or determine concerningany
Matters or Things necessary for the Publick Safety, shall be esteemed as
the Will of A// and every particular Person.?!

Now such a Kind of Power, as may be formidable to All, can by no
better means be constituted among a great Number of Men, than when
All and every one shall oblige themselves, to make Use of their Strength
after that Manner, as he shall command, to whom All Persons must
submit and resign the Ordering and Direction of their united Forces:
And when there is an Union made of their Wills and Forces, then this
Multitude of Men may be said to be animated and incorporated into a
firm and lasting Society.

31. In other words, the individual or assembly that exercises sovereignty is re-
« S . . S .

garded as “representing” the will of all only in the very limited sense that anything
decided by the sovereign power pertaining to security will be deemed the will of all.

32. Tooke’s reluctance to transmit Pufendorf’s view of the state as the supreme
and autonomous political entity is clear when we compare this sentence with Silver-
thorne’s accurate rendering: “Only when they have achieved a union of wills and
forces is a multitude of men brought to life as a corporate body stronger than any
other body, namely a state [civitas)” (Man & Citizen, p. 136).
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Moreover, that any Society may grow together after a regular Manner,
there are required Two Covenants, and One Decree, or Constitution>®
For, first, Of all those many, who are supposed to be in a Natural Lib-
erty, when they are joined together for the forming and constituting any
Civil Society, every Person enters into Covenant with each other, That
they are willing to come into one and the same lasting Alliance and Fel-
lowship, and to carry on the Methods of their Safety and Security by a
common Consultation and Management among themselves: In a
Word, That they are willing to be made Fellow Members of the same
Society.** To which Covenant, it is requisite, that All and singular Per-
sons do consent and agree, and he that does not give his Consent, re-
mains excluded from such Society.®

After this Covenant, it is necessary, that there should be a Constitution
agreed on by a publick Decree, setting forth, what Form of Government
is to be pitched upon. For ’tll this be determined, nothing with any
Certainty can be transacted, which may conduce to the publick Safety.

After this Decree concerning the Form of Government, there is Occa-
sion for another Covenant, when he or they are nominated and consti-
tuted upon whom the Government of this Rising Society is conferr’d;
by which Covenant the Persons that are to govern, do oblige themselves
to take Care of the Common Safety, and the other Members do in like
manner oblige themselves to yield Obedience to them; whereby also all
Persons do submit their Will to the Will and Pleasure of him or them,
and they do at the same Time convey and make over to him or them
the Power of making Use of, and applying their united Strength, as
shall seem most convenient for the Publick Security. And when this

33. “Constitution” is Tooke’s Whiggish innovation. In Pufendorf’s account, sov-
ereignty is formed prior to the decree determining the form of government. This
decree may take the form of a constitution—by including certain basic laws limiting
the sovereign’s exercise of power—but it need not.

34. Originally: to become “fellow citizens” (concives).

35. Originally: is to remain outside the future “state” (civitas).
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Covenant is duly and rightly executed, thence, at last, arises a complete
and regular Government.

A Crviv Society and Government, thus constituted, is look’d upon as
if it were but One Person, and is known and distinguished from every
particular Man by one Common Name; and it has peculiar Rights and
Privileges, which neither each One alone, nor Many, nor All together
can claim to themselves, without him, who is the Supreme, or to whom
the Administration of the Government is committed.** Whence a Civil
Society is defined to be, One Person morally incorporated, whose Will
containing the Covenants of many united together, is looked upon and
esteemed as the Will of All; so that he is in a Capacity of making Use
of the Strength and Power of every particular Person for the Common
Peace and Security.

Now the Will and Intention of any Constituted Government or Soci-
ety exerts it self, as the Principle of Publick Actions, either by one par-
ticular Person, or by one Council or Assembly, according as the Power
of Managing Affairs is conferr’d on him, or on such an Assembly.
Where the Government of the State is in the Power of One Man, the
said Society is supposed to will, whatsoever shall be the Will and Plea-
sure of that Man, allowing that he is in his perfect Senses; and it being
about those Affairs which only relate to Government.’”

36. In viewing agency or personhood as an instituted office—rather than as flow-
ing from a moral nature or essence—Pufendorf is able to treat the state as an inde-
pendent “moral person,” bearing rights and duties irreducible to those of natural
man.

37. This qualification is central to Pufendorf’s construction of the /Zimits of sov-
ereignty and the state. Given that the sovereign is a persona instituted for the sole
purpose of maintaining security and social peace—"those Affairs which only relate
to Government”—the state has no rights or powers in areas lying outside this do-
main; for example, in the areas of family life and religion, unless particular incidents
should threaten social peace.
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But when the Government of a State is conferr’d upon a Council, con-
sisting of several Men, every one of them retaining his own Natural
Free-Will, that regularly is esteemed to be the Will and Pleasure of the
State, whereto the Major Part of the Persons, of whom the Council is
composed, does give their Assent; unless it be expressly declared, how
great a Part of the Council consenting is required to represent the Will
of the Whole. But where two differing Opinions are equally balanced
on both sides, there is nothing at all to be concluded upon, but the Af-
fair still remains in its former State. When there are several differing
Opinions, that shall prevail which has more Voices than any of the
other differing Opinions, provided so many concur therein, as other-
wise might have represented the Will and Pleasure of the Whole, ac-
cording to the Publick Constitutions.

A STATE or Government being thus constituted, the Party on whom
the Supreme Power is conferr’d, either as it is a single Person, or a
Council consisting of select Persons, or of All in General, is called a
MONARCHY, an ARISTOCRACY, or a FREE STATE; the rest are looked
upon as Subjects or Citizens, the Word being taken in the most compre-
hensive Sense: Although, in Strictness of Speech, some call only those
Citizens, who first met and agreed together in the forming of the said
Society, or else such who succeeded in their Place, to wit, House-holders
or Masters of Families.

Moreover, Citizens are either Originally so; that is, such as are born
in the Place, and upon that Account claim their Privileges: Or else Ad-
scititious; that is, such as come from Foreign Parts.

Of the first Sort, are either those who at first were present and con-
cerned in the forming the said Society, or their Descendants, whom we
call Indigenae, or Natives.

Of the other Sort are those who come from Foreign Parts in order to
settle themselves there. As for those who come thither only to make a
short Stay, although they are for that Time subject to the Laws of the
Place; nevertheless, they are not looked upon as Citizens, but are called
Strangers or Sojourners.

XII. How to
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Not that what we have delivered concerning the Original of Civil So-
cieties, does any ways hinder, but that Civi GOVERNMENT may be
truly said to be from GOD. For it being his Will, that the Practices of
Men should be ordered according to the Law of Nature; and yet upon
the Multiplication of Mankind, Human Life would have become so
horrid and confused, that hardly any Room would have been left for
the same to exert its Authority; and seeing the Exercise thereof would
be much improved by the Institution of Civil Societies; therefore (since
He who commands the End, must be supposed to command likewise
the Means necessary to the said End) Gop also, by the Mediation of
the Dictates of Reason, is to be understood antecedently to have willed,
That Mankind, when they were multiplyed, should erect and constitute
Civil Societies, which are, as it were, animated with a Supreme Author-
ity. The Degrees whereof He expressly approves in Divine Writ, ratify-
ing their Divine Institution by a peculiar Law, and declaring, That
Himself takes them into his especial Care and Protection.

% CHAPTER VII 00

Of the several Parts of Government®®

What are the Constituent Parts of Supreme Power, and by what Meth-
ods it exerts its Force in Civil Societies, may easily be gather’d from the
Nature and End of the said Societies.

38. Here Tooke uses “Government” to translate Pufendorf’s phrase “sovereign
power” (summum imperium), which Barbeyrac renders as Souveraineté. Given the
centrality of the concept to Pufendorf’s construction of political authority, the fact
that Tooke uses sovereignty (in its political sense) only twice in his entire translation

gnty y
is a good indication of the lexical and ideological changes made to Pufendorf’s ab-
solutist vocabulary.
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In a Civil Society all Persons are supposed to have submitted their Will
to the Will and Pleasure of the Governours, in such Affairs as concern
the Safety of the Publick, being willing to do whatsoever they require.
That this may be effected, it is necessary, that the Governors do signify
to those who are to be governed, what their Will and Pleasure is con-
cerning such Matters. And this they do, not only by their Commands,
directed to particular Persons about particular Affairs; but also by cer-
tain general Rules, whence all Persons may, at all Times, have a clear and
distinct Knowlege of what they are to do or omit. By which likewise it
is commonly defined and determined what ought to be looked upon to
be each Man’s Right and Property, and what does properly belong to
another; *what is to be esteemed Lawful, and what Unlawful in any
Publick Society; what Commendable, or what Base; what every Man
may do by his own Natural Liberty, or how every one may dispose and
order his own particular Rights towards the Advancement of the com-
mon Peace and Tranquillity: In fine, what, and after what manner,
every one by Right may lay Claim to from another. For it conduces very
much to the Peace and Prosperity of any Civil Society, that all these
Things should be clearly and plainly laid down and determined.

Moreover, this is the Chief £nd of Civil Societies, That Men, by a mu-
tual Agreement and Assistance of one another, might be secured against
the Injuries and Affronts, which may, and very often do, befall us by
the Violence of other Men. Now that this End may the better be ob-
tained by those Men, with whom we are link’d together in the same
Society; it is not sufficient, that they should mutually agree among

*That is to say, In such Matters as are neither commanded nor forbidden by any
Divine Law, whether it be Natural or Revealed. See Law of Nature and Nations.
Book VIII. Chap. I. §2, &e. [In this note (IL.1, p. 284) Barbeyrac seeks to restrict the
sovereign’s legislative power to matters left indifferent by divine law, natural and
positive (adiaphora). Yet it is clear that Pufendorf intends that this power be broader,
including in particular the right to determine which natural laws will be enacted as
positive civil laws and which will be left as “imperfect” (moral) duties. It should also
be noted that Pufendorf writes not of the sovereign’s right to determine the lawful
in “any Public Society,” but only in the state (quid in civitate pro licito).]
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themselves not to injure one another: Nor is it enough, that the bare
Will and Pleasure of the Supreme Magistrate should be made known
to them; but ’tis likewise requisite, that there should be a certain Fear
and Dread of Punishment, and a Power and Ability of inflicting the
same. Which Punishment or Penalty, that it may be sufficient for this
End, is to be so ordered, that there may plainly appear a greater Damage
in violating the Laws, than in observing them; and that so the Sharpness
and Severity of the Penalty, may outweigh the Pleasure and Advantage
gotten, or expected by doing the Injury: Because it is impossible but
that of two Evils Men should chuse the least. For although there are
many Men who are not restrained from doing Injuries by any Prospect
of Punishment hanging over their Heads; yet that is to be looked upon
as a Case that rarely happens, and such as, considering the present Con-
dition and Frailty of Mankind, cannot be wholly avoided.

Because also it very often happens, that many Controversies do arise
about the right Application of the Laws to some particular Matters of
Fact, and that many Things are to be nicely and carefully considered in
order to determine whether such a Fact may be said to be against Law;
therefore, in order to the Establishment of Peace and Quietness
amongst the Subjects, it is the Part of the supreme Governour to take
Cognizance of, and determine the Controversies arising between Subject
and Subject, and carefully to examine the Actions of particular Persons,
which are found to be contrary to Law, and to pronounce and execute

such Sentence as shall be agreeable to the same Law.

But that those, who by mutual Agreement have constituted a Civil So-
ciety, may be safe against the Insults of Strangers, the supreme Mag-
istrate has Power to assemble, to unite into a Body, and to arm, or, in-
stead of that, to list as many Mercenaries as may seem necessary,
considering the uncertain Number and Strength of the Enemy, for the
maintaining the publick Security; and it is likewise intirely left to the
Discretion of the same Magistrate, to make Peace whenever he shall
think convenient.

And since, both in Times of Peace and War, Alliances and Leagues



ACCORDING TO THE LAW OF NATURE 201

with other Princes and States are of very great Use and Importance, that
so the different Advantages of divers States and Governments may the
better be communicated to each other, and the Enemy, by their joint
Forces, may be repulsed with the greater Vigour, or be more easily
brought to Terms. It is also absolutely in the Power of the supreme
Magistrate to enter into such Leagues and Treaties as he shall think con-
venient to each Occasion; and to oblige all his Subjects to the Obser-
vation of them, and at once to derive and convey down to the whole
Civil Society, all the Benefits and Advantages thence arising.

Seeing also the Affairs of any considerable State, as well in Time of War
as Peace, cannot well be managed by one Person, without the Assistance
of subordinate Ministers and Magistrates, it is requisite that able Men
should be appointed by the supreme Magistrate, to decide and deter-
mine in his Room* the Controversies arising between Subject and Sub-
ject; to inquire into the Councils of the Neighbouring Princes and
States; to govern the Soldiery; to collect and distribute the publick Rev-
enue: and, lastly, in every Place to take special Care of the Common
Good. And from each of these Persons the supreme Magistrate may,
and ought to exact the Performance of their Duty, and require an Ac-
count of their Behaviour in their respective Stations.

And because the Concerns of any Civil Society can, neither in Time of
War nor Peace, be managed without Expences, the supreme Authority
has Power to compel the Subjects to provide the same. Which is done
several Ways; either when the Community appropriates a certain Por-
tion of the Revenues of the Country they possess, for this Purpose; or
when each Subject contributes something out of his own Estate, and, if
Occasion requires, gives also his personal Help and Assistance; or when
Customs are set upon Commodities imported and exported, (of which
the first chiefly affects the Subjects, and the other Foreigners;) or, lastly,
when some moderate Tax is laid on those Commodities which are
spent.

39. Le., on his behalf.

VI. Publick
Officers.
L.N.N.L7.
c. 4.$6.

VII. Taxes.
L.N.N.L7.
c.4.57.
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VIIL Publick To conclude: Since the Actions of each Person are governed by his own

Doctrines.
L.N.N.L7.
c. 4.68.

IX. All these
Parts concen-
tered.

particular Opinion, and that most People are apt to pass such a Judg-
ment upon Things as they have been accustomed unto, and as they
commonly see other People judge; so that very few are capable of dis-
cerning what is just and honest; upon this Account therefore it is ex-
pedient for any Civil Society, that such Kind of Doctrines should be
publickly taught, as are agreeable to the right End and Design of such
Societies, and that the Minds of the Inhabitants should be seasoned be-
times with these Principles. *It does therefore belong to the supreme
Magistrate to constitute and appoint fitting Persons to inform and in-
struct them publickly in such Doctrines.

Now these several Parts of Government are naturally so connected, that
to have a regular Form suitable to any civil Society, all these Parts
thereof ought radically to center in One.® For if any Part be wanting,
the Government is defective, and uncapable of procuring its End. But
if these several Parts be divided, so that some of them be radically here,
and others there, hence of Necessity will follow an irregular and inco-

herent State of Things.

* Apolog. S6. Eris Scandica. P. 7, &c. See also the References atLib. I. c. 4. §9.

40. Pufendorf’s doctrine of the regular state—in which all the rights and powers
of sovereignty are held by a single authority—was directed against the conception of
multiple authorities in the Aristotelian doctrine of the “mixed republic,” and against
the reality of the German Empire, where lesser powers and estates claimed to exer-
cise sovereignty rights on their own behalf. Pufendorf’s conception of the regular
state was a blueprint for the sovereign territorial state.



0 CHAPTER VIII 0]

Of the several Forms of Government*'

The Supreme Power consider’d either as it resides in a Single Man, or
in a Select Council or Assembly of Men, or of All in General, produces
diverse Forms of Government.

Now the Forms of Government are either Regular or Irregular. Of the
first Sort are those where the supreme Power is so united in one partic-
ular Subject, that the same being firm and intire, it carries on, by one
supreme Will, the whole Business of Government. Where this is not
found, the Form of Government must of Necessity be Irregular.

There are Three Regular Forms of Government:> The First is, When
the supreme Authority is in One Man; and that is cal’d a MoNARCHY.
The Second, When the same is lodged in a select Number of Men; and
that is an ArisTocracy. The Third, When it is in a Council or Assem-
bly of Free-holders and Principal Citizens; and that isa DEMocracy. In
the First, he who bears the supreme Rule, is stil’'d, A MONARCH; in the
Second, the NoBLEs; and in the Third, The PEopPLE.

41. Here Tooke uses “Government” to translate Pufendorf’s respublica. While ac-
curate enough in itself, this leads to a degree of confusion in the present context,
because of Tooke’s propensity to also use “government” to translate Pufendorf’s
“state,” or civitas. The problem is that in this chapter Pufendorf draws a crucial dis-
tinction between state (civizas) and form of government (respublica), identifying the
former with the principle of sovereignty—that is, the principle of a supreme unified
political authority—and the latter with the three governmental forms (monarchical,
aristocratic, democratic) in which sovereignty can be exercised.

42. One of the most distinctive features of Pufendorf’s construction of sover-
eignty and the state is that it is neutral between the three standard forms of govern-
ment: monarchy, aristocracy, and democracy. In tying the legitimacy of sovereignty
to the achievement of security and social peace—rather than to the representation
of a prior moral will (God’s or the people’s)—Pufendorf can accept the legitimacy
of all three forms of government, to the extent that each succeeds in exercising su-
preme political power in the interests of security.
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I. Diverse
Forms.
L.N.N.L7.
c. 5.

II. Regular and
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III. Three Reg-
ular Forms.
L.N.N.L7.
c.5.92.



IV. Forms
compar’d.
L.N.N.L7.

c.5.99.

V. A dis-
temper’d State
L.N.N.L7.
c. 5.810.

VI. Monarchy
L.N.N.L7.
c. 5.$10.
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In all these Forms, the Power is indeed the same. But in one Respect
MoNARcHY has a considerable Advantage above the rest; because in
order to deliberate and determine, that is, actually to exercise the Gov-
ernment, there is no Necessity of appointing and fixing certain Times
and Places; for he may deliberate and determine in any Place, and at
any Time; so that a Monarch is always in a Readiness to perform the
necessary Actions of Government. But that the Nobles and the People,
who are not as one natural Person, may be able so to do, it is necessary
that they meet at certain Times and Places, there to debate and resolve
upon all publick Business. For the Will and Pleasure of a Council, or
of the People, which results from the Majority of Votes concentring,
can no otherwise be discover’d.

But, as it happens in other Matters, so in Governments also it falls out,
That the same may be sometimes well, and at other times scurvily and
foolishly managed. Whence it comes to pass, that some States are re-
puted Sound, and others Distemperd. Yet we are not, on Account of
these Imperfections, to multiply the several Species or Forms of Gov-
ernment, imagining that these several Defects make different Sorts of
Governments; for these Vices or Defects, though different in them-
selves, do not, however, either change the Nature of the Authority it
self, or the proper Subject in which it resides. Now these Defects or
Vices in Government, do sometimes arise from the Persons who ad-
minister the Government; and sometimes they arise from the Badness
of the Constitution it self. Whence the First are styl’d, Imperfections of
the Men, and the Latter, Imperfections of the Szatze.

The Imperfections of the Men in a Monarchy are, when he who pos-
sesses the Throne, is not well skilled in the Arts of Ruling, and takes
none, or but a very slight Care for the publick Good, prostituting the
same to be torn in pieces and sacrificed to the Ambition or Avarice of
evil Ministers; when the same Person becomes terrible by his Cruelty
and Rage; when also he delights, without any real Necessity, to expose
the Publick to Danger; when he squanders away, by his Luxury and
profuse Extravagance, those Supplies which were given for the Support
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of the Publick; when he heaps up Treasure unreasonably extorted from
his Subjects; when he is Insolent, Haughty, or Unjust; or guilty of any
other scandalous Vice.

The Imperfections of the Men in an ARISTOCRACY are, When by Brib-
ery and base Tricks, Ill Men and Fools get into the Council, and Per-
sons much more deserving than they, are excluded: When the Nobles
are divided into several Factions: When they endeavour to make the
common People their Slaves, and to convert the publick Stock to their
private Advantage.

The Imperfections of the Men in a DEMocRracy are, when silly and
troublesome Persons stickle for their Opinions with great Heat and
Obstinacy; when those Excellencies,®® which are rather beneficial than
hurtful to the Common-wealth, are depress’d and kept under; when,
thro’ Inconstancy, Laws are rashly establish’d, and as rashly annull’d,
and what but just now was very pleasing, is immediately, without any
Reason, rejected; and when base Fellows are promoted in the Govern-

ment.

The Imperfections of the Men, which may promiscuously happen in
any Form of Government, are, When those who are intrusted with the
publick Care, perform their Duty either amiss, or slightly; and when
the Subjects, who ought to make Obedience their Glory, grow restiff
and ungovernable.

But the Imperfections of any Constitution, are, When the Laws thereof
are not accommodated to the Temper and Genius of the People or
Country; or, When the Subjects make use of them for fomenting intes-
tine Disturbances, or for giving unjust Provocations to their Neigh-
bours; or, When the said Laws render the Subjects incapable of dis-
charging those Duties that are necessary for the Preservation of the
Publick; for Instance, When thro’ their Defect the People must of Ne-

43. Men of great talent.

VII. Aristoc-
racy.

VIII. Men in a
Democracy.

IX. Men in
any Govern-
ment.

X. Faults in a
Constitution.
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cessity be dissolv’d in Sloth, or rendred unfit for the Injoyment of Peace
and Plenty; or when the fundamental Constitutions are order’d after
such a Manner, that the Affairs of the Publick cannot be dispatched but
too slowly, and with Difficulty.

To these distemper'd Constitutions, Men have given certain Names; as a
corrupt Monarchy, is call'd Tyranny; a corrupt Aristocracy, is styl'd An
Oligarchy, or a Rump-Government; and a corrupt Popular State, is
call’d An Anarchy, or a Rabble-Government. Altho’ it often happens,
that many by these Nick-names do not so much express the Distemper
of such a Government, as their own natural Aversion for the present
Governours and Constitution.

For, oftentimes, he who is dissatisfied with his King, or a monarchical
Government, is wont to call, even a Good and Lawful Prince, a Tyrant
and Usurper, especially if he be strict in putting the Laws in Execution.
So he who is vex’d because he is left out of the Senate, not thinking
himself Inferiour to any of the other Counsellors, out of Contemptand
Envy, he calls them, A Pack of assuming Fellows, who tho’ in no Re-
spect they excell any of the Rest, yet domineer and lord it over their
Equals, nay, over better Men than themselves.

Lastly, Those Men who are of a haughty Temper, and who hate a
Popular Equality, seeing that all People in a Democracy, have an equal
Right to give their Suffrages in Publick Affairs, tho in every Place the
common People makes the greatest Number, they condemn that as an
Ochlocracy, or Government by the Rabble, where there is no Preference
given to Persons of Merit, as they, forsooth, esteem themselves to be.

An Irregular Constitution** is, Where that perfect Union is wanting, in
which the very Essence of a Government® consists: And that not
through any Fault or Male-administration* of the Government, but
because zhis Form has been receiv’d as good and legitimate by publick
Law or Custom. But since there may be infinite Varieties of Errors in

44. Originally: respublica or “public administration” (government).
4s. Originally: “state” or civizas.
46. Le., maladministration.
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this Case, it is impossible to lay down distinct and certain Species of
Irregular Governments. But the Nature thereof may be easily under-
stood by one or two Examples; for Instance, If in a State the Nobles and
the People are each vested with a supreme and unaccountable Power;
*Or if in any Nation the Nobles are grown so great, that they are no
otherwise under the King, then as unequal Confederates.

We call those Unions, when several Constituted Societies by some spe-
cial Tie are so conjoin’d, that their Force and Strength may be look’d
upon in Effect as the united Force and Strength of one civil Society.
Now these Unions may arise two several Ways; the one by a Common

Sovereign, the Other by League or Confederacy.

Such a Union happens, by means of a common Sovereign, when diverse
separate Kingdoms, either by Agreement, or by Marriage, or hereditary
Succession, or Victory, come to be subject to the same King; yet so that
they do not close into one Realm, but each are still govern’d by the

same common Sovereign, according to their own fundamental Laws.

Another Sort of Union may happen, when several neighbouring States
or Governments are so connected by a perpetual League and Confed-
eracy, that they cannot exercise some Parts of the supreme Power, which
chiefly concern their Defence and Security against Strangers, but by a
general Consent of them All: Each Society, nevertheless, as to other
Matters, reserving to it self its own peculiar Liberty and independency.

*See L. N. N. L 7. c. 5. S14, &c. Dissert. Accademic. de Rep. irregulari. p. 301. &
in Append. ibid. p. S29. Eris Scandica. p. 176, 187.

XIII. Union of
several Com-
munities.
L.N.N.L7.
c.5.817.

XIV. Union by
a common
Sovereign.

XV. Union by
Confederacy.
L.N.N.L7.
c.5.§18.
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O3 CHAPTER IX 0]

The Qualifications of Civil Government®’

It is always one Prerogative of the Government by which any Com-
munity is directed, in every Form of Commonwealth whatsoever, z0 be
invested with the supreme Authority: *Whereby it has the Regulating of
all Things according to its own Judgment and Discretion, and acts
without Dependence upon any other Person *as Superiour, that can
pretend to annul or countermand its Orders.

For the same Reason, a Government so constituted remains u#naccount-
able to all the World; there being no Authority above it to punish it, or

to examine whether its Proceedings are right or no.

And a third Qualification of like Nature with the former, is, That inas-
much as all civil Laws, of human Authority, derive both their Beginning
and their Continuance from the Favour of the Government; it is im-
possible they should directly oblige the very Power that makes them; be-
cause the same Power would in Consequence be superiour to it self. Yet
it is a happy Prospect, and a singular Advantage to the Laws, when a

47. Originally: “On the characteristics of civil authority” (De affectionibus imperii
civilis). The central attributes of the sovereign authority are that it is supreme, un-
accountable, above the law, and venerable.

* Grotius de Jure Belli & Pacis, lib. 1. cap. 3. §6, &c.

#This Restriction must be carefully observ’d; for tho’ in a limited Monarchy, the
Sovereign can’t enact a Law without the Advice and Consent of his People repre-
sented in Parliament, yet notwithstanding, this Authority of the People is not equal,
much less superiour, to that of the Prince: The Author’s Account of the Nature of
supreme Authority is imperfect; it ought to have comprehended distinctly what is
equally agreeable to a limitedand to an Absolute Sovereignty. [Barbeyrac’s note (1.1, p.
298). In fact, Pufendorf discusses the distinction between absolute and limited sov-
ereignty in sections V and VI. It is indeed difficult to see how a sovereign bound by
basic (parliamentary) laws may be considered “supreme,” unless of course monarch
and parliament are considered jointly to be the sovereign authority, or unless the
monarch is given the sole capacity to judge when he is acting in accordance with
these laws.]

208
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Prince conforms himself, of his own Pleasure, as Occasion serves, to
practise the same Things that he commands his Subjects.

There is also a peculiar Veneration to be paid to the supreme Govern-
ment under which we live; not only in obeying it in its just Commands,
wherein it is a Crime to disobey, but in induring its Severities with the
like Patience as the Rigour of some Parents is submitted to by dutiful
Children. Wherefore, when a Prince proceeds to offer the most heinous
Injuries imaginable to his People, let them rather undergo it, or every
one seek his Safety by Flight, than draw their Swords upon the Father
of their Country.

We find, in Monarchies and Aristocracies especially, that the Govern-
ment is sometime Absolute and sometime Limited. An Absolute Mon-
arch is one, who having no prescrib’d Form of Laws and Statutes per-
petually to go by, in the Method of his Administration, proceeds
intirely according to his own Will and Pleasure, as the Condition of Af-
fairs and the publick Good in Ais Judgment seem to require.

But because a single Person may be subject to be mistaken in his Judg-
ment, as well as to be seduced into evil Courses in the Injoyment of so
vast a Liberty; it is thought convenient by some States, *to circumscribe
the Exercise of this Power within the Limizs of certain Laws, which are
proposed to the Prince at his Succession to be the future Rule of his
Government. And particularly when any extraordinary Concern arises,
involving in it the Interest of the whole Kingdom, for which there can
be no Provision extant in the Constitution foregoing; They then oblige
him to ingage in nothing without the previous Advice and Consent of
the People, or their Representatives in Parliament; the better to prevent
the Danger of his swerving from the Interest of the Kingdom.*®

* Grotius de Jure Belli & Pacis, 1. 1. c. 3. S14. &c.

48. It remains ambiguous here whether Pufendorf regards the king or “the king
in parliament” as sovereign. Note that “Representatives in Parliament” is Tooke’s
Anglicization of Pufendorf’s “deputies in assembly” (deputatis in comitia convocatis).

IV. Obedience
due to it.
L.N.N.L7.
c. 8.

V. An absolute
Monarchy.

L. N.N.L7.
c.6.§7.

VI. A limited
Mona