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Speeches In Parliament

Coke’s service in Parliament brackets his career both in time and in politics, from a
devoted servant of the Crown to a leader of the opposition. There are, however,
numerous constants among the issues he promoted in each sitting he attended; most
important, he sought to secure the privilege of an independent Parliament, with
members protected from sanction for their parliamentary speech. Throughout the
parliaments of the 1620s, his concern deepened that the King could not be relied on
either to allow Parliament its prerogatives of making laws for the subjects and of
passing taxes or to protect subjects from arbitrary rule. Those concerns resulted in his
support of increasingly powerful protests and petitions to the Crown. The capstone of
these was the Petition of Right.—FEd.
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A. 1593
Three Petitions—Liberty Of Speech, Freedom From Arrest, And
Free Access For Parliamentarians; Laws; Coke As Speaker

The Parliament of 1593 was a triumph for Coke. He navigated the conflict that arose
regarding members’ privileges in a series of incidents beginning when Thomas
Fitzherbert was arrested for debt between his election to Parliament and the receipt of
his election by the sheriff, deflecting his claim that, as a member, he was free from
arrest. Coke was a loyal lieutenant to the Queen, burying a bill on reformation of the
ecclesiastical courts, while promoting bills to more closely regulate both Puritans and
Catholics, and helping to deliver large new subsidies, or taxes. He did much to protect
Parliament’s recently acquired “ancient” rights.—FEd.

February 22, 15931

Speech to the Queen, in the House of Lords

The Speaker’s Speech. The queen being come again to the Upper House, the
Commons presented the famous Edward Coke, esq. solicitor-general, as their
Speaker; who, being placed at the bar of the house, delivered himself as follows:
“Your maj.’s most loving subjects, the knights, citizens, and burgesses, of the house
of commons, have nominated me, your grace’s poor servant and subject, to be their
Speaker. Though their nomination hath hitherto proceeded, that they present me to
speak before your maj.; yet this their nomination is, only as yet, a nomination and no
election, until your maj. giveth allowance and approbation. For, as in the heavens, a
star is but opacum corpus,2 until it have received light from the sun; so stand I corpus
opacum, a mute body, until your highness’s bright-shining wisdom hath looked upon
me, and allowedme. How great a charge this is, to be the mouth of such a body as
your whole Commons represent, to utter what is spoken, Grandia Regni,3 my small
experience, being a poor professor of the law, can tell. But, how unable I am to do this
office, my present speech doth tell, that of a number in this house, I am most unfit.
For, amongst them are many grave, many learned, many deep wise men, and those of
ripe judgments: but I am untimely fruit, not yet ripe, but a bud scarcely blossomed.
So, as I fear me, your maj. will say, Neglecta frugi eliguntur folia:4 amongst so many
fair fruit ye have plucked a shaken leaf.—If I may be so bold as to remember a speech
(which I cannot forget) used the last parl. in your maj.’s own mouth, Many come
hither ‘ad consulendum qui nesciunt quid sit consulendum’;5 a just reprehension to
many as to myself also, an untimely fruit, my years and judgment ill befitting the
gravity of this place. But, howsoever, I know myself the meanest, and inferior unto all
that ever were before me in this place; yet, in faithfulness of service, and dutifulness
of love, I think not myself inferior to any that ever were before me. And, amidst my
many imperfections, yet this is my comfort; I never knew any in this place, but if your
maj. gave them favour, God, who called them to the place, gave them also the
blessing to discharge it.”
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The Lord Keeper’s Answer. The Lord Keeper having received instructionsfrom the
queen, answered him: “Mr. Solicitor, her grace’s most excellent maj. hath willed me
to signify unto you, that she hath ever well conceived of you since she first heard of
you, which will appear, when her highness elected you from others to serve herself.
But, by this your modest, wise, and well-composed speech, you give her maj. further
occasion to conceive of you, above that which ever she thought was in you; by
endeavouring to deject and abase yourself and your desert, you have discovered and
made known your worthiness and sufficiency to discharge the place you are called to.
And, whereas you account yourself corpus opacum, her maj. by the influence of her
virtue and wisdom, doth enlighten you; and not only alloweth and approveth you, but
much thanketh the lower house, and commendeth their discretion in making so good a
choice, and electing so fit a man. Wherefore now, mr. Speaker, proceed in your office,
and go forward, to your commendation, as you have begun.”

The Speaker’s Reply. The lord keeper’s speech being ended, the speaker began a new
speech: “Considering the great and wonderful blessings, besides the long peace we
have enjoyed under your grace’s most happy and victorious reign, and remembering
with what wisdom and justice your grace hath reigned over us, we have cause daily to
praise God that ever you were given us; and the hazard that your maj. hath
adventured, and the charge that you have borne for us and our safety, ought to make
us ready to lay down ourselves and all our living, at your feet, to do you
service.—After this he related the great attempts of her maj.’s enemies against us,
especially the Pope, and the king of Spain, who adhered unto him. How wonderfully
we were delivered in 88, and what a favour God therein manifest unto her maj. His
speech, after this, tended wholly to shew, out of the history of England and the old
state, how the kings of England, ever since Hen. III.’s time, have maintained
themselves to be the supreme head over all causes within their own dominions. And
then reciting the laws that every one made in his time, for maintaining their own
supremacy, and excluding the Pope, he drew down this proof by a statute of every
king since Hen. III. to Edw. VI. This ended, he came to speak of laws, that they were
so great, and so many already, that they were fit to be termed ‘elephantinae leges.’6
Therefore to make more laws it might seem superfluous. And to him that might ask,
Quid causa ut crescant tot magna volumina legis? It may be answered, In promptu
causa est, crescit in orbe malum.7 The malice of our arch-enemy, the devil, though it
were always great, yet never greater than now; and that ‘dolus et malum’ being crept
in so far amongst men, it was requisite that sharp ordinances should be provided to
prevent them, and all care be used for her maj.’s preservation. Now am I to make unto
your maj. 3 Petitions, in the name of the Commons; 1st, That Liberty of Speech, and
Freedom from arrests, according to the ancient custom of parl. be granted to your
subjects; 2d, That we may have access unto your royal person, to present those things
that shall be considered amongst us; lastly, That your maj. will give your royal assent
to the things that are agreed upon. And, for myself, I humbly beseech your maj. if any
speech shall fall from me, or behaviour found in me, not decent and fit, it may not be
imputed blame upon the house, but laid upon me, and pardoned in me.”

The lord Keeper'’s further Answer. To this speech, the Lord Keeper, having received

new instructions from the queen, made his reply. “In which he first commended the
Speaker greatly for it; and then he added some examples of history for the king’s
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supremacy in Hen. II. and other kings before the conquest. As to the deliverance we
received from our enemies, and the peace we enjoyed, the queen would have the
praise of all those attributed to God only. And, touching the commendations given to
herself, she said, ‘Well might we have a wiser prince, but never should they have one
that more regarded them, and in justice would carry an evener stroke, without
exception of persons; such a prince she wished they might always have.” To your 3
demands the Queen answereth; Liberty of Speech is granted you; but how far this is to
be thought on, there be two things of most necessity, and those two do most harm,
which are wit and speech: the one exercised in invention, and the other in uttering
things invented. Privilege of speech is granted, but you must know what privilege you
have; not to speak every one what he listeth, or whatcometh in his brain to utter that;
but your privilege is, aye or no. Wherefore, mr. Speaker, her maj.’s pleasure is, That if
you perceive any idle heads, which will not stick to hazard their own estates; which
will meddle with reforming the Church, and transforming the Common-wealth; and
do exhibit any bills to such purpose, that you receive them not, until they be viewed
and considered by those, who it is fitter should consider of such things, and can better
judge of them. To your Persons all privileges is granted, with this caveat, that under
colour of this privilege, no man’s ill-doings, or not performing of duties, be covered
and protected. The last; Free Access is granted to her maj.’s person, so that it be upon
urgent and weighty causes, and at times convenient; and when her maj. may be at
leisure from other important causes of the realm.”

April 10, 1593.8
Speech to the Queen at the House of Lords

The Speaker’s Speech to the Queen at the Close of the Session. April 10, the Queen
came to the House of Lords; and the Commons being called up, the Speaker, on
delivering the bills, made the following most elaborate Speech on the Dignity and
Antiquity of Parliaments:—“The high court of parl. most high and mighty prince, is
the greatest and most ancient court within this your realm. For before the Conquest in
the high places of the West-Saxons, we read of a parl. holden; and since the Conquest
they have been holden by all your noble predecessors kings of England.—In the time
of the West-Saxons a parl. was holden by the noble king Ina, by these words: ‘I, Ina,
king of the West-Saxons, have caused all my Fatherhood, Aldermen and wisest
Commons, with the godly men of my kingdom, to consult of weighty matters, &c.’
Which words do plainly shew all the parts of this high court still observed to this day.
For by king Ina is your maj.’s most royal person represented. The Fatherhood, in
ancient time, were these which we call bps. and still we call them rev. Fathers, an
ancient and chief part of our state.—By Aldermen were meant your noblemen. For so
honourable was the word Alderman in ancient time, that the nobility only were called
Aldermen.—By Wisest Commons is meant and signified knights and burgesses, and
0 is your maj.’s writ, de discretioribus & magis sufficientibus.9 —By Godliest Men
is meant your convocation-house. It consisteth of such as are devoted to religion. And
as godliest men do consult of weightiest matters, so is your highness’s writ at this day
pro quibusdam arduis & urgentibus negotiis, nos, statum & defensionem regni nostri
& ecclesiae tangentibus.10 Your highness’s wisdom and exceeding judgment withall-
careful Providence needed not our councils: but yet so urgent causes there were of this
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parl. so important considerations, as that we may say (for that we cannot judge) never
parl. was so needful as now, nor any so honourable as this. If [ may be bold to say it, I
must presume to say that which hath been often said (but what is well said cannot be
too often spoken) this sweet council of ours I would compare to that sweet
Commonwealth of the little bees:

Sic enim parvis componere magna solebam.11

The little bees have but one governor whom they all serve, he is their king, quia latera
habet latiora; 12 he is placed in the midst of their habitations, ut in tutissima turri.13
They forage abroad, sucking honey from every flower to bring to their king. Ignavum
fucos pecus a praesepibus arcent.14 The drones they drive away out of their hives,
non habentes aculeos.15 And whoso assails their king, in him immittunt aculeos, &
tamen rex ipse est sine aculeo.16 —Y our maj. is that princely governor and noble
queen, whom we all serve; being protected under the shadow of your wings we live,
and wish you may ever sit upon your throne over us. And whosoever shall not say
Amen, for them we pray ut convertantur ne pereant, & ut confundantur ne noceant.17
Under your happy govt. we live upon honey, we suck upon every sweet flower: but
where the bee sucketh honey, there also the spider draweth poison. Some such
venoms there be. But such drones and door bees we will expel the hive and serve your
maj. and withstand any enemy that shall assault you. Our lands, our goods, our lives
are prostrate at your feet to be commanded. Yea, and (thanked be God, and honour be
to your maj. for it) such is the power and force of your subjects, that of their own
strength they are able to encounter your greatest enemies. And though we be such, yet
have we a prince that is sine aculco, 18 so full of that clemency is your maj. I fear I
have been too long, and therefore to come now to your Laws.—The Laws we have
conferred upon this session of so honourable a parl. are of two natures; the one such
as have life but are ready to die, except your maj. breathe life into them again; the
other are laws that never had life, but, being void of life, do come to your maj. to seek
life.—The first sort are those laws that had continuances until this parl. and are now to
receive new life or are to die for ever. The other, that I term capable of life, are those
which are newly made, but have no essence until your maj. giveth them life.—Two
laws there are, but I must give the honour where it is due; for they come from the
noble wise Lords of the upper house; the most hon. and beneficial laws that could be
desired: the one a Confirmation of all Letters Patents, from your maj.’s most noble
father, of all Ecclesiastical Livings, which that king took from those superstitious
monasteries and priories, and translated them to the erecting and setting up of many
foundations of Cathedral Churches and Colleges, greatly furthering the maintenance
of learning and true religion.—The other law to suppress the obstinate Recusant and
the dangerous sectary, both very pernicious to your govt.—Lastly, your loving and
obedient subjects, the Commons of the lower house, humbly and with all dutiful
thanks, stand bound unto your gracious goodness for your general and large Pardon
granted unto them, wherein many great offences are pardoned. But it extendeth only
to offences done before the parl. I have many ways, since the beginning of this parl.
by ignorance and insufficiency to perform that which I should have done, offended
your maj.; I therefore most humbly crave to be partaker of your maj.’s most gracious
pardon.”
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B. 1621
Petition Of Grievances; Privileges Of Parliament; Impeachments

The parliament of 1621 was the first in which Coke was clearly in opposition to the
legislative agenda of the King. Increasingly faced with evidence of the King’s
contempt for parliamentary responsibility and increasingly opposed to national
policies pursued by Buckingham in the King’s name, Coke worked to tie the passing
of the Bill for Supply, or the King’s request for Commons to grant him tax funds, to a
petition for grievances against Parliament’s privileges. Coke presented a defense of
Parliament based on Magna Carta. The argument between King and Commons for the
upper hand took several forms. James I suggested Parliament be suspended from May
to November, which Coke opposed as an act against Parliament’s privileges to decide
its own adjournment (although the King could dismiss it). Coke succeeded in having a
royal commission requiring adjournment of Commons from being read, after which a
majority of the House voted to adjourn. Coke moved resolutions to the King advising
him against a Spanish marriage and alliance with Spain, after which James ordered
the House not to discuss such matters and denied the members any privileges by right.
Coke authored a protestation arguing for the liberties of Parliament, including
parliamentarians’ freedom of speech as “the ancient and undoubted birthright and
inheritance of the subjects of England.”

Coke led or assisted in several impeachments, including one of a parliamentarian
named Sheppard, who argued flippantly against a Puritan-sponsored bill to bar
dancing on the Sabbath, which he held should be Saturday. More significantly, Coke
assisted in impeachments of several officials for bribery, most notably, assisting in
impeaching Francis Bacon on twenty-eight charges of misconduct as chancellor.
Those changes consisted mainly of accepting gifts of money from litigants before him
(although many of those donors lost their cases).

Coke supported bills for free trade and against monopolies. He also approved of the
impeachment of two monopolists.

At the end of the 1621 parliament, James I sent Coke, John Selden, William Prynne,
and other leaders of the opposition to the Tower. Coke’s house, Holborne, was sealed
and his legal papers were seized. See Coke’s “Arrest after Parliament,” pp.
1329-1331.—Ed.

February 5, 1621.1

Ed.: In a debate on the grant of a supply to the Kings the question was whether to tie
the supply to conditions of parliamentary grievance.

Sir Edward Coke. “‘Virtus silere in convivio, vitium in consilio.’2 1 joy that all are

bent with alacrity against the enemies of God and us; Jesuits,Seminaries, and Popish
Catholics: it was a grievance complained of the 8th of this reign, that the laws against
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Recusants were not executed; I would have all those Grievances, 8 Jac. reviewed, of
which that was one; if any new increased to take special consideration of them. I and
Popham were 30 days in examination of the Powder-Plot at the Tower. The root of it
was out of all the countries belonging to the Pope, and Faux repented him that he had
not done it. God then, and in 1588, delivered us for religion’s sake.—The privileges
of the house concern the whole kingdom; which, like a circle ends where it began. But
take heed, we lose not our liberties, by petitioning for liberty to treat of Grievances,
&c. No proclamation can be of force against an act of parl. In Edw. IIId.’s time, a
parl. was holden every year, that the people might complain of Grievances. If a
proclamation comes against this; the law is to be obeyed and not the proclamation.
The 4th Hen. VIII. Strowde moved against the Stannary court: but was fined after the
parl. and imprisoned by the steward of the Stannary. Thereupon, a law ensued, for
freedom of speech in the house; but it ought to be done in due and orderly manner.
My motion is, that the Grievances may be set down; those that are nought in radice,
or tractu temporis,3 first. The king’s ordinary Charge and Expences much about one;
the extraordinary ever born by the subject; therefore the king can be no beggar. And,
if all the corn be brought to the right mill, I will venture my whole estate, that the
king’s will defray his ordinary charges. Lastly, he moved for a committee of the
whole house for Grievances; and said the remedying them would encourage the
house, and enable them to increase the Supply.”—After this the question was put,
Whether a Petition to the king for Freedom of Speech, against Recusants, the business
of the Supply, and for Grievances, should be referred to a committee of the whole
house? And it was resolved to go upon them that afternoon.

February 7, 1621.4

Ed.: In a debate on an alleged unlawful election of a member of the House, the
question was whether the member should be allowed to speak on his own behalf.

Sir Edward Coke divides our laws into three parts: 1, common law; 2, custom; 3,
statute law. A committee is a jury. The committee may examine for matter of fact and
what they had done for the fact the House would not alter, but for matter in law or
right the parliament might, after the committee, alter it.

February 13, 1621.5

Ed.: In a debate on bills for limitations of suits, the question was whether the
limitations should apply in the courts of equity.

Sir Edward Coke. 1 have motions to have some bills preferred. We had a bill for
limitation of suits in all the courts of England, both temporal and ecclesiastical. I love
the courts, yet I would have the suits limited within some time. I will rehearse two
examples to shew the inconveniencies which do arise for want hereof. 1, Doctor Julio
that was but an experimental physician at length became the Queen’s physician in
ordinary.Buthiswifemustbedivorced after eighteen years (causa precontractus).6 But
by whom. By old Stapleton that would make love to any woman. And then he married
the fair lady he had begotten with child. But mark the judgment, the lady and the
childdiedwithin a month. If this divorce had been limited this had never been. 2,
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Another example, there was a legacy given; long after the party challenged it but the
witnesses were dead, whereas had he brought his suit in reasonable time it would have
easily been decided. Therefore to have these suits limited within a certain time is that
which I desire may be committed to the committees of the former bills of limitation of
suits. Now if this like you, paulo maiora canamus.7 All courts are either temporal or
ecclesiastical. Temporal are either of ordinary jurisdiction or extraordinary, of the
common law or of equity. My meaning is not to limit the king, for nullum tempus
occurrit regi.8 But in the courts of equity I would have the parties limited. It is good
to deal openly and plainly. My Lord Chancellor hath power to proceed according to
the common law. According to the common law subjects be limited already but not in
equity. There is a great reason they should be limited there also, for if the King’s
Bench which is coram domino rege9 be limited, why should not the Chancery. If a
fine and recovery be passed, if a deed be enrolled, these are of record and may be had
at any time after; yet they are limited. How much more should suits in Chancery,
which have no writing to prove but oath of witness, which may die. So that if one
bring witnesses to outswear me, my land is gone and yet there is no fault in the judge.
I think this will be both plausible to the subject and acceptable to the judges who for
want of this limitation are many times perplexed with these things.

February 15, 1621.10

Ed.: In a debate to impeach Sheppard from Parliament, Coke agrees to Mr. Thomas
Sheppard’s expulsion.

Sir Edward Coke. Whatsoever hindereth the observationofthesanctification of the
Sabbath is against the scripture.

Sir Edward Coke. That it is in religion as in other things, if a man go too much on the
right hand, he goes to superstition, if too much on the left, to profaneness and atheism.
And, take away reverence, you shall never have obedience: maxima charitas, facere
Justitiam.11 He wisheth to have such birds crushed in the shell: for, if it be permitted
to speak against such as prefer bills, we should have none preferred.

February 17, 1621.12

Ed.: In a debate on a bill for explanation of the statute 3 Jacobi, the question
concerned the taking of recusant’s land for payment of debt.

Sir Eward Coke. 1 agree with that which was spoken last but yet let us husband time.
It is good for a man in these days to take sureties and if one die, to put in another, for
there is no trusting to executors in these days.Sureties bound jointly and severally are
all principals. I would have a bill drawn which should give the creditor his debt and
damages and the sureties should be secured only of the lands of the heir.
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February 19, 1621.13

In the Committee of Grievances

Ed.: In a debate on the patent for Inns, which would effectively allow local
monopolies for inns to be granted by the crown, the question is whether the power to
grant such patents is in the king’s prerogative.

Sir Edward Coke. There is prerogative indisputable, and prerogative disputable.
Prerogative indisputable, is that the king hath to make war: disputable prerogative is
tied to the laws of England; wherein the king also hath divers prerogatives as nullum
tempus,14 &c. None of all these Monopolies but have fine examples. There are 3 sorts
of patents. 1st. Directly against the law: 2d. good in law, but ill in execution: 3d.
neither good in law nor execution. For the first, when the sword of justice, which the
laws have trusted the king withal, is given to a subject; and the king saith in his Book,
that all grants of Monopolies, and dispensations of penal laws are void in law: when
the king granteth his power to a subject, the commonwealth rues for it; and of this
kind are old debts. For remedy of this that a course be taken, that, if debts owing to
the king are not called for within a time, then to be lost. Of the 2nd kind are Patents
for Inns. A 3rd are those which are neither good in law nor execution; and these are
concealments, which are dishonourable to the king, for no subject may do it; and
indeed the king never knows of it, the sole fault whereof lies in the referrees; and for
this a bill should be drawn, that if the king hath been out of possession 60 years, and
not recovered any rent for it within that time, then not to be recovered by the king as a
concealment. Monopolies are now grown like Hydras’ heads: they grow up as fast as
they are cut off. All new offices raise the prices of things. In 4 Hen. 7. a dispensation
was granted, that some should not pay Subsidies: this was after repealed by act of
parl. for otherwise it would have grown so common, that no man would have paid,
seeing others freed. He shewed that all the kings, from Edw. III. to this king have
granted Monopolies; and, even in queen Elizabeth’s time, there were some granted.
Sir Rd. Mompesson and one Rob. Alexander procured of queen Eliz. a Patent for the
sole transporting of anise-seed. Monopolies have been granted heretofore de vento &
sole; 15 that in Devonshire and Cornwall a patent was granted, that none should dry
pilchards but those patentees.

February 26, 1621.16

Ed.: In a debate on the scarcity of money, the question was the causes of the lack of
gold and silver coins throughout the kingdom.

Sir Edward Coke sheweth, that there were two things that principally concern and
encrease kingdoms and commonwealths, viz. soldiers and money. That there was
coined from the 1 Eliz. unto 16 Jac. nine millions and a half of silver and gold.
Sheweth further, that there are 7 Causes of want of Money and Coin in this
kingdom.—1. Money turned into plate.—2. Gold folia that is employed in gilding of
things.—3. Change of Money, or silver being much undervalued by us here of that
our gold is; which was raised; and so was not our silver, and also all our money
passeth at lower rates here, than it doth beyond sea in other countries.—4. The East
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India Company, who had licence to transport 100,000 1. at their first setting up; and
albeit they do not, since that time carry out of the kingdom any more English money,
yet they intercept the dollars and other money that would otherwise come into this
kingdom, and bring in for it nothing but toys and trifles.—5. The goods
importedexceed the goods exported, and therefore there must needs go forth of our
coin to pay for the surplusage.—6. The French merchants for wine carry forth 80,000
1. per ann. and bring in nothing but wines and lace, and such like trifles.—7. The
Patent for Gold and Silver lace, which not only wastes and consumes our bullion and
coin, but hindereth the bringing of any into the kingdom; which was wont to be so
much as would yield 20,000 1. per ann. of good bullion.

March 1, 1621.17

Ed.: In the proceedings against Sir Giles Mompesson, a Monopolist and Patentee,
Coke made observations about men of six types of occupations.

Sir Edward Coke. There are in my observation 6 kinds of men, that never thrive or
prosper. 1. Alchymist; for omne vertitur in fumum18 with him. 2. Monopolizer; for he
engrosseth to himself what should be free for all men. 3. Promoter, who for the most
part lives upon the spoil of poor men. 4. Concealment-monger, or he that gets
Concealments. 5. Depopular, who turns all out of doors, and keeps none but a
shepherd and his dog. 6. New Projector, who is lately started up.

March 8, 1621.19
Conference with the Lords in the Painted Chamber

Ed.: In a debate concerning Sir Giles Mompesson and monopolies.

Sir Edward Coke. There is (you have heard) the public good pretended but a private
intended. Then to have a proclamation to attend a private gain is a great grievance and
a lamentable thing.

That which I shall say shall be distributed into four parts: 1, for clearing of, an adding
to, the King’s honor; 2, for remedies of these things in time to come; 3, to shew
precedents how such like cases have been censured and punished in former times; 4,
to add a conclusion. I will not meddle with the King’s prerogative, which is twofold:
1, absolute, as to make war, coin money, etc.; 2, or in things that concern meum et
tuum,20 and this may be disputed of in courts of parliament.

The King was careful to have prevented the grievances, as appears by his
proclamation primo Jacobi and his Declaration set forth 8 Jacobi. If these had been
observed, we had not been troubled. The King never granted any but he referred it, as
you have heard. Further, the 12 Jacobi ex parte Regis, in the Exchequer, he granted a
seal wherein he expressed himself thus: We, having a just care of our loving subjects,
will not have our prerogative extended to private uses. Overflowing will make rivers
lose their proper channels. It may be said that these patents were granted as rewards of
former services, and is not praemium?21 as necessary for good service as poena22 for
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evil service. Yes, but yet kings will not have any men serve them for reward and
therefore when any such patents were granted they went in this form: ex mero motu et
gratia speciali etc.23 4 Hen. 4, there was a statute of bargain because many grants had
passed without deliberation; it was ordained by the king that whosoever shall sue for
any lands, he should be punished by the Council and disabled of the thing sued for; he
was a wise and potent king and knew his revenue could not subsist if he gave way to
such suits.

Now for remedies. 1, He that hath thus offended is in the king’s mercy and that all
such patents be called in again. 5 Edward 3 the Commons complain that many
persons about the king had got a commission to inquire of all things that belong to the
king’s revenue. By the way, what persons were these to whom the king granted this?
It is said it was granted to ribaulds. What are they? Ribaulds are such as always beg
and never work. What do they with this commission? They by virtue hereof make
writs, returns, inquisitions and get escheators to take possession and then the ribaulds
sue to the king to have some of these things thus found granted unto them in the very
same manner as Sir Giles Mompesson hath done. But the Commons desired that these
commissions might be repealed and hereafter granted to men of account.

It’s necessary that some law be made for the time to come that no monopoly be
granted, and they that procure any such may incur some great punishment, and this
will kill the serpent in the egg.

Now for precedents. I remember Phaeton’s counsel to Icarus, altius egressus etc.,24
and concludes medio tutissimus ibis.25 So if we go too high we may wrong the king’s
prerogative; if too low, we betray our country. Therefore medio tutissimus ibis.26
How is that to go by precedents. I find then that inparliaments (besides the way of acts
and petitions) there is a power of judicature or judicial proceedings and that in 4 sorts:
1, coram domino rege et magnatibus vel consilio suo, 2, coram magnatibus solis, 3,
coram magnatibus et communitate; 4, coram communitate tantum.27 1 will give
several examples of these. First, coramdomino rege et magnatibus, in Edw. 1 time the
Bishop of Coventry queritur de Hugone extraneo28 10 Rich. 2, the Commons
complained to the king and the Lords of a very great man called Michael de la Pole,
then Lord Chancellor, for that he for his own private gain had suffered divers letters
patents to pass in disherison of the crown and subverting courts of justice. 28 Hen. 6
(vel 8), there was a complaint against William, Duke of Suffolk, for that he procured
from the king divers liberties in derogation of the common law; the justices in eyre
did enquire of this.

Secondly coram magnatibus only, and there is a necessity in this because else justice
will fall to the ground and the subject in some cases cannot be relieved. As, suppose a
judgment be given for the king in the King’s Bench, there is no help for this but a writ
of error which must be brought before the Lords in the Upper House of parliament.
Now the king cannot be judge in his own case, therefore it must be judged by the
Lords alone or not at all. Alice Pearce, 1 Rich. 2, was complained of to the Lords for
preferring many suits in derogation of the common law and against the
commonwealth. The Lords awarded imprisonment and banishment. 42 Edw. 3, John
de la Lee, steward of the king’s house, kept a court in his chamber and sent
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pursuivants for men and imprisoned them. He was committed tothe Tower
theretoremain till he had paid fine and ransom. 5 Edw. 3, William Ellis, a merchant of
Yarmouth and farmer of the customs, under color hereof oppressed divers of the
king’s subjects by exactions.

The Commons complained, the Lords awarded him to prison until he had made fine
and ransom. 5 Edward 3, Richard Lyons, a merchant of London, a notable projector
(he was well acquainted with divers Lords and promised great matters as all
projectors do), was accused that by his solicitation he procured dispensations to carry
staple commodities to other places than to the staple towns, contrary to the law; 2, that
having taken the customs to enhance them, pretended the king’s gain but intended his
own lucre; 3, that he devised such a new kind of money as would have robbed and
overthrown the kingdom. This was a merchant indeed but for the horribleness of his
fact he was sentenced: 1, to be sent to the Tower there to remain till he had made fine
and ransom; 2, never to bear office; 3, never to come near the king nor his Council; 4,
to be disfranchised of his liberty of London. John Peache, Anglice John Sin
(conveniant rebus nomina saepe suis),29 was complained of for that he had gotten the
sole selling of sweet wines. This sole selling sheweth it to be a plain monopoly;
hereby the price was enhanced. He was committed to the Tower and paid fine and
ransom. But some may say these be but poor fellows, shew an example of a great
man. John, Lord Neville, who had a regiment in Britain, the Commons complained of
him that under color of the king’s authority he had oppressed and impoverished the
people. He was sentenced to the Tower and paid fine and ransom. All these in Edward
the Third time.

3, Thirdly, coram magnatibus et communitate. William Lord Latimer (hath his name
because he was interpreter betwixt the Britons and us), who was Lord Chamberlain,
was accused that he was partaker with Richard Lyons in all his projects and was
sentenced deeply, but the king pardoned him. The tenor of which pardon was thus:
cum fidelis et dilectus noster etc., coram magnatibus et communitate regni indicatus
fuit etc.30 1 say the king pardoned him but it cost him six score thousand marks, 7
Rich. 2.

4, Coram communitate tantum. Arthur Hall wrote a book in derogation of the House
of parliament. He was imprisoned in the Tower and fined, expelled the House and
another chosen in his room, 23 Eliz. 28 Eliz., a simple and weak man (one somewhat
frantic) gave vl/i. to a mayor to choose him burgess. The mayor was fined for it. 38
Hen. 8, in Brooke, if a burgess be made a mayor sedente parliamento,31 presently a
new must be chosen for he is tied to another charge. Adam de Berry, Mayor of Calais
and a captain, had been such an oppressor as that he was complained of, whereupon
he fled. It was awarded his goods should be seized. That’s the parliamentary course.
And thus I leave you to tread in the steps of your noble progenitors. Empson was
hanged, but his offence was not so great as Sir Giles Mompesson’s. He indeed got a
grant to dispense with penal laws according to his discretion and caused men to be
endicted for riots and to be imprisoned and caused divers to be outlawed, so that the
subjects being thereby vexed and terrified murmured in their hearts and were
alienated from the King. Mompesson hath exceeded him in the like, at least succeeded
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him. See the fortune of it, Empson made one Mompesson his heir for so I find it.
Mompesson, son of Empson.

It’s recorded in a book called the Mirror of Justices that King Allured called Alfred,
anno 873, made an act to have 2 parliaments in one year. Edward the First made an
ordinance to have one parliament in two years, and performed that. 4 Edward 3. for
the redress of many mischiefs and grievances which daily encrease in the
commonwealth, it was ordained that a parliament be held every year. In those days
parliaments were accounted necessary every year. And is there not the same necessity
still. The kingdom and commonwealth may be likened to a fair field and a pleasant
garden, but if the field be not tilled and the garden often weeded, infaelix lolium et
steriles nascuntur avenae.32 And all ill humors increase in the body and hurt the body
if they be not purged, humores moti non remoti corpus laedunt.33 So likewise abuses
and corruptions increase in the commonwealth. Therefore often parliaments are
necessary that good laws may be made to prevent and punish them, ut poena ad
paucos metus ad omnes perveniat.34 And we by daily experience find that of diseases
to be true, quia non profertur cito contra mala sententia.35 Therefore the hearts of the
sons of men is set on them to do them mischief.

March 14, 1621.36

Ed.: In a debate concerning a bill on monopolies and dispensations.

Sir Edward Coke. All the Judges of England are all una voce,37 when the law gives
the Crown a penalty he cannot grant the penalty to a private man, for it is inseparable
and cannot be divided. We come to the Council Table where it is recorded by the
Council, who confirmed it and liked it very well, that there should be no sole selling.
No law can be equal to all countries and cannot be granted to a private man. The sole
buying and selling of anything and sole importation and exportation is a monopoly.
Sir Richard Mompesson, sole importation of upon a quo warranto38 was judged a
monopoly. Another, for sole importation of stone pots was likewise judged a
monopoly, and likewise exportation. And for the parliament, who denies that it is a
court of record at Westminster.

March 15, 1621.39

Ed.: Following a debate on whether a member of the House can protect a bankrupt,
Coke reports his conference with the Lords in which he discussed the King’s power
over the penal laws.

Sir Edward Coke, according to an order being to go up to the Lords to carry the heads
of the conference unto them, returning made this report. First, to prevent that this
sending of the heads in writing might not be made aprecedent against us to do the like
hereafter, I told them then when the Commons sought conference with their Lordships
it hath been always verbal and upon the Lords’ report it was entered in their Journal.
Yet because it was requested by them, whom we had found so ready and kind to us in
the said conference and the rather for that it stood upon so many particulars as that the
best memory could scarce carry them away, we have condescended unto them.
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I proceeded to shew what good ground the King had for saying in his Book of
Declaration of his royal pleasure that monopolies and dispensations ofpenal laws were
against law. For the Judges 2° Jacobi took it into deliberation three days, looked into
their books and precedents, whereupon having resolved they signified their
resolutions in writing to the Lords of the Council that the taking of forfeitures of the
penal laws was an inseparable prerogative of the Crown not to be imparted to any.
Their reasons were: first, because those laws were made pro bono publico.40 If a
private person have the forfeiture it will be pro privato.41 Secondly, the King is pater
patriae.42 Therefore the realm trusteth him when they will not trust a private man.
Thirdly, because of the inconveniences of it. For when a subject is clothed with the
King’s prerogative he seldom keeps a measure. For I never saw an universal patent
granted but it was disorderly executed. Fourthly, it’s a scandal to justice. The Council
Board approved and applauded this resolution of the Judges as one of the best that
ever was given. The King then, having the opinion of the Judges in point of law and
of his Council for point of state, had good and sufficient ground for making such a
Declaration.

I shewed precedents likewise against monopolies. King Philip, coming over to marry
Queen Mary, arrived at Southampton where, being royally received by the town, to
gratify them granted them a monopoly that all sweet wines which were brought into
this kingdom should be brought into Southampton. During Queen Mary’s time none
durst speak against it, but 2° Eliz. it was questioned and judged to be a monopoly,
whereupon 5' Eliz. the subject by an act of parliament was freed from it, but the
stranger remained bound, William Simpson had gotten a patent for the sole
importation of stone pots and heath to make brushes withal. This was complained of
to the Queen. Go (said she) to Burleigh, then Lord Treasurer, Popham and Coke, and
cause a quo warranto to be brought against it. And it was adjudged a monopoly. Sir
Thomas Wilkes his patent of sole making of salt in Norfolk, because he had made a
new addition to it, yet it was adjudged to be a monopoly because a new button added
to an old coat makes it not a new coat, and etc. Sir John Paggington his patent of sole
importation of starch, his patent overthrown. Richard Mompesson and Robert
Alexander for the sole importation of drugs and aniseeds, a monopoly. Elizabeth
Martin, the sole buying of fish livers to make train oil. Sir Edward Darcy, the sole
importation and exporting of cork prohibited and adjudged a monopoly.

Next, for concealments, a patent as bad or rather worse than any other. First, that no
nobleman can grant land wherein he hath not actual possession. Therefore it cannot
stand with the justice of the king to grant any land to the disherison of his subjects.
Secondly, it robs the king of his tenures which is the tree of his revenue, with which
goeth licence of alienation, wards, and marriage. Thirdly, it robs the church. Christ
whipped the buyers and sellers out of the temple; he would much more whip the
buyers and sellers of churches. Fourthly, it robs the poor, for Sir Giles Mompesson
had passed twelve hospitals in one book. Therefore the King hath reserved these
things justly to himself, commanding in his said Book that neither the Broad Seal nor
his Privy Signet should be put to any of these.

I told them also that this parliament we had been careful to observe these three things
diligently: first, that we would not deal with the King’s absolute power, whereby he
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may make war, etc. Cum canerem regis et proelia Cinthius aurem vellet et
admonuit.43 When as I did begin to sing of kings and war, Apollo pulled me by the
ear and said I went too far. Secondly, to preserve the King’s honor. And to this end
we have set down the King’s guides, the referees. Thirdly, to provide for the wealth of
the King. But the King cannot be rich if the subject be poor.

I then told them I had one thing more if they were not weary. The Prince desired to
hear it. I said, in the Italian history there was mention made of a friar who had spent
his time in holy devotion. He was sent to Rome to preach, and because he had never
been at Rome before he went 10 or 12 days before the time. And when he came and
observed so much ceremonies and pomp and so little devotion, what a lamentable
thing (said he) is this, I will not preach here. Yet when his day came he went into the
pulpit, and said this, matto Sante Piero, St. Peter was a fool. This he said three times
and came down again; and being examined why he spake those words, answered, St.
Peter said non habeo aurum nec argentum,44 silver and gold have I none, but the
Pope hath plenty. He spent his time in prayer, the Pope in pleasure and vanity; he in
building the inward man, you in pampering the outward man. If any of you do go to
heaven, St. Peter was a fool to undergo such pressures. So surely | may say matto
Signor Empsono, matto Signor Dudleio. Our Mompesson hath gone beyond you, what
fools were they to be hanged (for, as it were, a matter of nothing). Sir Giles
Mompesson hath gone so far beyond them all as that a man had need of an astrolobe
to take the height of it. And therefore I hoped they would give condign punishment.
So I delivered them the heads.

March 16, 1621.45

Ed.: In a debate concerning the propriety of serving a subpoena on judges to testify in
a matter over which they are not presiding.

Sir Edward Coke said, that every one who sitteth here is as a judge, and hath a vote
negative in the making of the laws of this kingdom: that the Judges of the Common
Pleas, or of any court, are never sworn as witnesses in any case, albeit they know of
something concerning it, and can testify in it; but, if their knowledge be asked, they
answer it without an oath: that no Judge of the Star-Chamber can be served with a
subpoena ad testificandum in that court; and therefore none of us are to be examined
as witnesses in any thing whereof this House with the Lords are to be judges.

Sir Edward Coke. That for a member of this house to be examined on oath in a
business sent from us to the Lords was never before desired: that we were best to
answer, that we have no precedents that ever it was done, and that there is no
necessity in it, because the greatest matters are sufficiently proved.

March 22, 1621.46

Ed.: In a debate concerning a bill on the election of burgesses.
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Sir Edward Coke. 1 had rather live under severe laws than under any man’s discretion.
Misera servitas est ubi ius est vagum et incognitum.47

April 20, 1621.48
Ed.: In a debate concerning the bribery of judges.

Sir Edward Coke. 1 love Sir John Bennet well but I hate bribery. First let it be set
down in writing and then present it to the Lords. If it be found true, it will touch him
near. If not, beatus est,49 for blessed is he that keepeth his hand from bribery.

May 3, 1621.50

Ed.: In a debate on a bill concerning unjust exaction of fees in courts of justice.

Sir Edward Coke. Courts of justice are like a circle, you cannot add anything unto it
but you mar it. If you put new to old it will never agree. If the king will grant an office
to two whereas anciently it appertained to one, it will never do well. 13 Hen. 4, there
is a resolution that a fee cannot be set to a new office without an act of parliament. It’s
in the canvas case and the grant of an office without a fee is void. 27 Hen. 8, if I grant
to one to be my steward without a fee, it’s void. But in a court of justice if you bring
in a new office it will never want fees. Therefore let there be none. If the King grant a
new office and give him a fee, it’s void.

May 4, 1621.51

Ed.: In a debate regarding when the King can intervene in proceedings.

Sir Edward Coke. When any judgment is given in a case concerning the king (as all
criminal cases do for they are contra coronam et dignitatem suam,52 ) the king may
stay judgment and execution. 2 Edw. 3; 20, it’s enacted that no judgment shall be
stayed for any message whatsoever. This is true for the late Queen hath sent and the
Judges have answered they may not. Nay if the Great Seal come they may not stay
judgment between party and party. But if the king be a party he may stop it, 1 Hen. 7.
To question this judgment is strange; if a judgment be given when a judge is absent, if
he come after into the court it shall be accounted his judgment. Nay, if a judge be
present and give his voice against a judgment yet, being judged by the rest it shall be
his judgment. If the king send to stop an indictment in an appeal I would not do it but
in an indictment [ would let the judgment entered stand, referring the execution to his
Majesty, my great master.

May 5, 1621.53

Ed.: In a debate concerning a bill to confirm Magna Charta in chapter 29, to bar
corporations from engaging in the imprisonment of individuals.
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Sir Edward Coke. The Statute of Magna Charta hath ben 32 [times] Confirmed, and
never hath it ben so infringed as of late yeears. Corporations have gotten by Lawes
according to Law, and to imprison for breach, but that is against all Law. But this bill
trenshes so deepe that a man for any cause of State can not be imprisoned but theay
must shew ther reson. and therfor faulty in that and oute of the Statute of Magna
Charta as in 33 Hen. 6 and confirmd so by all the judges. For L[ondon]s
Corp[oratio]ns, lett them follow the Law and not committ upon by Lawes, for theay
cannot doo that.

May 17, 1621.54

Ed.: In considering pending bills seeking monopolies and price fixing.

Sir Edward Coke. That there is 19 patents for monopolies, concealments, and penal
laws, tearing the flowers from the Crown. In the 44 of Eliz., by proclamation all of
this nature was damned, and therefore I think it fit by petition to go to the King that
all these may be damned.

June 2, 1621.55

Ed.: In a debate concerning trade and customs.

Sir Edward Coke saith, that this motion of sir D. Digges is a worthy motion; for
freedom of trade is the life of trade: that customers are called in latin Publicani, and
every one knoweth, that Christ called publicans sinners; and we may justly match and
call publicans customers, and customers sinners; for they cozen and deceive both the
king and kingdom. He saith, he will never fear questioning for what he hath here said;
for he hath here spoken old English, which is conscience. He knoweth he hath
offended many, because it pleased this house to put him in the chair at the committee
concerning monopolies; whereby he hath proceeded the more carefully. He would
have those of the out ports, who shall desire to farm their customs, to offer good
sureties: but, for the better furtherance of trade, he would have an order of declaration
entered here, that none of those patents of monopolies, which have been here
condemned, should be put in execution during this adjournment or cessation.

November 22, 1621.56

Ed.: Here Coke prefaces the reports of three members of the Lords.

Sir Edward Coke. 1 am to make report of three speeches of three great lords. 1, The
Lord Bishop of Lincoln, Lord Keeper of the Great Seal of England. 2, The Lord
Digby. 3, The Lord Treasurer. But first I will begin with myself. I am in this case at a
great disadvantage, for it appears their speeches were premeditates meditationesS7 ;
mine must needs be properatus.58 They (no doubt) had conference one with another
before, and collatio peperit artes et perficit artes.59 1 marked how everyone of them
spake in his own element, and that hath ever been the order in parliaments, but I am
sure | am out of my element. The first of them was a divine and excellent orator for

PLL v6.0 (generated September, 2011) 21 http://oll.libertyfund.org/title/913



Online Library of Liberty: Selected Writings of Sir Edward Coke, vol. I1I

persuasion. The second was my Lord Digby who was ambassador, and he was set
forth in the King’s negotiation. The third was my Lord Treasurer who was to speak
concerning the treasure of the kingdom. They are all in the vigor of their age. I am in
declining. They have had it from the fountain, I from the streams. And thus much of
myself. Now I come to their speeches.

December 3, 1621.60

Ed.: In a debate on the foreign and domestic policy implications of an alliance by
royal marriage with Spain.

Sir Edward Coke answereth something that hath not been answered. Melius est
recurrere quam male currere, satius est recurrere quam praecurrere.61 Hath not
every man the marriage of his own child, yea, the king cannot dispose of the marriage
of my son. If lands descend from another ancestor, the king cannot have the wardship
and marriage, the father living. These are inseparable prerogatives of the Crown and
king. Marriage and leagues, war and peace, they are arcana imperii62 and not to be
meddled with. If they were a petition of right that required an answer, I would never
prefer it or give my consent to the preferring of it; but it’s only a petition of grace.
The Prince his marriage must move either directly or indirectly from the King. Now
we have heard the Lords say that Janus his temple must be opened; the voice of
Bellona must be heard and not of the turtle. Nay more we heard that his Majesty must
either abandon his children or engage himself in war. The King of Spain maintains 6
armies, his forces have gotten the Palatinate, so then we must fight against the
Spaniards. But we desire that we might fight against Spain. We say that the hope of
the marriage with Spain is the cause of the insolency of the papists. We advise
nothing but what his Majesty liketh, for surely it will avert the hearts of many that he
should marry with any but a protestant. For marriage with strange women the
scripture saith cauti sitis ne avertant corda vestra et sequamini deos alienos.63 To do
this by way of petition is good and hath no hurt in it. If it please his Majesty he may
take this petition for a ground and lay it by or else make use of it when the match is
next moved. He may give it life if he please and quash it at his pleasure, for we draw
not a bill to bind but a petition, precedents whereof you may have divers. Edward 3
did confer with his Commons concerning his marriage. 42 Edw. 3. No. 7, a foreign
prince did abuse him and he being weary of arms was for a treaty, and they dissuaded
him from peace and persuade him to take his sword in hand because a just war was
better than a dishonorable peace. That the Commons may argue, debate and dispute of
the estate of the kingdom which concerns the good of it. 4 Hen. 5, a league was to be
made between the King of England and Sigismund, King of the Romans, by act of
parliament and there is an act for it. The writ is our guide. Nil nisi prudentia aut
ratione fecit vetustas.64 The king calleth the parliament pro magnis arduis et
urgentibus negociis nos statum et defensionem regni nostri ac statum et defensionem
ecclesiae concernentibus etc.65 Now judge if ever cause were more urgent than this
or did concern the state, kingdom and commonwealth. Ecclesiam Anglianam are the
words of the writ and doth not this concern religion?
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December 15, 1621.66

Ed.: In a debate on the King’s prerogative on the privileges and liberties of his
subjects.

Sir Edward Coke. Silence would smite my conscience. Cum aequali dubium, cum
principe stultum, cum puero poena[m], cum puella pudorem.67 One out of Ireland
would not dispute with the king. The king as the sun in summo gradu68 hath his full
light. In the 39 Edw. 4, the liberties of the court is the law of the court. 19 Hen. 6.
When the law groweth dangerous, they may be freed by parliament. How can great
men be punished, their burthen is pulled off. We must have another interpretation. He
would have us have any other style as nulli vendimus.69 The king will not sell justice.
The law no custom but by custom, that is, particular laws. The King doth not mean to
take our privileges away. But that a Committee of the whole House for we can have
no proxies but we represent others. That a committee be appointed on Monday.

December 17, 1621.70

Sir Edward Coke saith, that we have now, by this last message, as he conceiveth, an
allowance of our Privileges, which indeed are our’s by law, by custom, by precedent,
and by act of parl. That he thinketh, if we did set down our privileges and liberties, it
would clear us of all those rubs. He wisheth, that himself were a sacrifice, so as there
were a good and perfect correspondency and right understanding between the king
and the house, as he hopeth there is: That one Walter Clerk, being a burgess for
Chippenham, was fined for a riot in time of parl. at the king’s suit; which encouraged
also one Rob. Basset to sue the said Clerk, on an action of trespass; and also one John
Payne sued the said Clerk to an outlawry, and laid him up in the Fleet: but hereupon
this house of parl. would do nothing till they had their burgess again. Those of the
king’s side said then, that, for the king’s suit, Non omittas propter aliqguam
libertatem,;71 and it was then also alledged, on the behalf of this house, that the king
calleth the burgesses here for the service of the kingdom; and if one of them may be
taken from us, all may like-wise by the same right.

Sir Edward Coke would have us make a Protestation for our Privileges: That he can
tell us when both houses did sit in parl. together, both the lords and the commons:
That the demand of the privileges of this house, by the Speaker was after they began
to be questioned: and, at first, when the demand of the privileges was made to the
kings of this realm, it used to be done still at the first meeting of the parl.; and in this
manner, that, if the house might not have their privileges and liberties, they would sit
silent. He would have us make our protestation for our privileges, and then send the
same to the king, that he may see it.
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C. 1625
Subsidies

The parliament of 1625, the first of Charles I, was a much less controversial
parliament than that of either 1621 or 1624, but it grew more heated as it progressed.
Coke began the first parliament moderately, withholding his motion on the first day to
appoint a committee of grievances. Coke, however, opposed both heavy taxes and the
Duke of Buckingham’s influence and policies.—FEd.

June 22, 1625.1

Ed.: Responding to a motion for a committee of grievances or for good harmony
between the King and Parliament.

Sir Edward Coke gave 3 reasons against making committees for grievances and courts
of justice: first, the danger of infection by drawing the meaner sort of people about us,
which was the judicial reason of the adjourning of the term; 2, there have been no
grievance[s] since the King came to the crown; 3, we have yet received no answer of
our last grievances, therefore we are first to begin to petition his Majesty for that; and
hereafter let us be careful to present our grievances in such time that we may have an
answer before the breaking up of the parliament.

June 23, 1625.2

Ed.: In a debate on the privileges of a member of Parliament taken into execution in
an action for debt.

Sir Edward Coke. The liberty of parliament the heartstring of parliament. 2 questions:
Whether Sir William Cope shall have his privilege for the last parliament or this.

14 Hen. 4, the knights could have no wages because the parliamentdissolved and the
King’s death.

Privilege holds as well upon prorogation as adjournment. 31 Hen. 6, the parliament
prorogued. The Duke of York, regent, sued the Speaker in the vacation and had a
judgment. The Commons desired their Speaker.

Ed.: In a debate concerning the problems associated with the perceived increase in the
numbers of priests and Jesuits.

Sir Edward Coke.3Non intellecti nulla est curatio morbi.4 Diseases kill not men for
the most part, but the neglect of cure in due time. So in the politic body, 4 causes of
the swarming of these locusts: [1,] suffering of them in the land with impunity; 2,
begging of recusants; 3, dependence upon landlords and great men. To appoint a
committee to look over the former petitions and answers.
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June 24, 1625.5
In the Committee of the Whole House

Ed.: Considering petitions concerning the exercise of religion.

Sir Edward Coke. We have not yet touched the center point of the decay of religion.
Where prophecy ceases, the people perish. A great part of the realm without teaching.
To petition the King to have this in some sort remedied. A precedent for this in the
midnight of popery: quinquagesimo6 of Edw.3, n. 96, the Commons complained of
this to the King, this long before Luther. To desire the King that he would call his
bishops to him and advise with them.

June 30, 1625.7

Ed.: In a debate on the assessment of subsidies.

Sir Edward Coke. Ordinary charges the King should bear alone; but ubi commune
periculum commune auxilium.8 In extraordinary he may require relief. 27 Edw. 3, the
King told his subjects he demanded no aid because he had good officers. The King’s
revenue as it is, is able to supply his ordinary. Ancient parliaments did so limit their
gifts, that they might meet again. Till 31 Eliz. never but one subsidy granted, and Sir
Walter Mildmay, though he were a great officer, spoke against it then. But since that
time there has been no such thing. 35%, 3 subsidies, 6 15[s]; 39' 3 subsidies, 6 15[s];
43t°, 4 subsidies, 8 15[s]; etc. And it is not to be forgotten that the tonnage and
poundage which yields 160,000.. per annum, and the subsidies of the clergy 20.000/.
per annum, are all by gifts of parliament. The time for these two subsidies he would
have October and April.

August 2, 1625.9

Ed.: Considering the censure of Canon Richard Montague, for publishing books
contrary to the current orthodoxy.

Sir Edward Coke (having spoken before, yet being permitted contrary to the orders of
the House to speak again). That the privilege of the House of Commons was the
heartstring of the commonwealth. We are the general inquisitors, but for the point of
doctrine not to judge but to transfer: pro defensione Ecclesiae, 10 given as one cause
of calling parliaments in all the ancient writs; and when both Houses have done their
duties it will come to the King at last. 18 Hen.3, the parliament beseech the King not
to pardon those who were condemned in parliament. 15 Edw.3, John of Gaunt and the
Lord Latimer were questioned for giving the King ill counsel. No man, not John of
Gaunt himself, is to be excepted. Many men (and I myself) will speak in parliament
that which they dare not speak otherwise.
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August 5, 1625.11

Ed.: In debate concerning the use of treasury revenues for war.

Sir Edward Coke spoke. In King Edward the 3d’s time, who was a valiant and a wise
king, the clergy did petition the King for 3 things: for the maintenance and
preservation of religion, for a peaceable government, and for the continuance and
increase of love between the King and his subjects, was that petitioned then, and is it
not needful now. He is afraid some ill star has ruled that has brought us hither. But the
place where he is now, in the Divinity School, puts him in mind not to fear any evil
but to put our trust in God. For surely we have a gracious and a religious King. And
are there no more precedents to this purpose? Yes, in the time of that stout and valiant
King Henry the Fourth you shall find that the Commons, perceiving things to go
awry, did resort unto the King by petition who rectified the same. See the records of
Hen.4.

Two things are urged against us very strongly to give, first our engagement, secondly,
the King’s necessity. For the first, our engagement by the House. It was not other but
if that the King would turn his weapon against the right enemy, they would supply
him in a parliamentary course.

And for the other argument of necessity, I find in Bracton, a father of our law, that
there is a threefold necessity: necessitas affectata, inevitabilis aut invincibilis, et
improvida.12 That this is not affectata in his conscience he dares acquit the King.
That it is invincibilis, or inevitabilis, he does not believe. God forbid that his Majesty
should be put to that pinch. We have no invasions, no eighty-eights. That it is
improvida he does verily believe. And therefore he thinks that in respect that it has
grown by improvidence and is not inevitable, not to be supplied by the House.

Cannot the King as well live off his revenue as his ancestors? King Edward the 3d
maintained wars in France 14 years before he had supply. Offices ought to be held
and used by men of experience and understanding, of good years, judgment, and
discretion, to execute such offices. Or else they were void in law, and so be our
[books and] law cases: 3° Eliz., Dyer, Skrogges’s case and many other books. And a
kingdom can never be well governed where unskillful and unfitting men are placed in
great offices and hold the great offices of the kingdom. For if they are inexperienced
and unskillful themselves, they cannot execute them or make choice of fit men under
them by reason of want of experience and judgment. Neither are young and unskillful
persons to be trusted with such great offices. Besides multiplicity of offices to be held
by one man is a great prejudice to the merit of honor and his Majesty’s well-deserving
subjects. And by this means that which was wont to be thought fit to advance divers
as a reward of their good service or a token of his Majesty’s favor and grace and
bestowed only upon men of great desert both of king and kingdom, is now held and
engrossed by one man only which is neither safe for his Majesty nor profitable unto
the kingdom. And whereas the king[s] might and anciently have rewarded many by
one of these great offices upon one of his servants whom he found to be most fit for it
and another and by such means keep his revenue to himself, it is now come to pass
that by engrossing of offices his Majesty’s Exchequer stands charges with many
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pensions for the reward of service at least alleged. Nay, his ancient crown land
granted away to gratify men in this kind.

The office of Admiral is the greatest office of trust about the King, for the benefit of
the kingdom, it being an island consisting of trade, and therefore requires a man of
great experience and judgment (which he cannot attain unto in a few years), and such
a one as shall have spent his time in the understanding of it. And he says for his part
were he to go to sea he had rather go with a man that had been once on the seas and
able to guide and manage a ship or fleet than with him that had been 10 times at the
haven.

The Master of the Ordnance was anciently a tradesman until 37 Hen. 8 and then it was
conferred on a nobleman and ever since it has been in the nobility and was never well
governed.

4° Ric.2 such granting of offices wrought a great disquiet in the state. 3 Hen. 7
oppression by subsidies made [a] rebellion. 14 Hen.8, when as great taxes were laid
upon northernmen by the means of the Cardinal, the Earl of Northumberland being
employed in the same the people slew him; the King he laid it upon his Council, his
Council on the judges, and the judges on the Cardinal, and there it rested.

It has been told us that by the late King’s neutrality the wars increased, neutralitas nec
amicos parit nec inimicos tollit,13 and as the case now stands it is a good project for
the parliament and a worthy action to bring the King, that he may be able to subsist of
his own estate which is now in a consumption. And the ship has a great leak which
may be stopped yet, but if it be not stopped in time, it will all come to nought. And
subsidies never given for the ordinary but for the extraordinary expenses of the King.

No state can subsist of himself in an honorable estate except it has 3 things.

First, free ability to support itself for his own necessaries and defense against any
sudden invasion.

Secondly, that it must be able to aid his allies and foreign friends.

Thirdly, to reward his well-deserving servants. Theordinarytobedischarged by the
ordinary.

The causes of defect [are] not for want of income, but through the ill ordering of it,
which grows either by wasting or surcharging it. And therefore the remedy must be
accordingly There is medicina removens and medicina renovans.14 He moves to have
a committee to recollect the heads for memorials, which are great enemies to the
revenue of the crown whereof fraud is one and instances what hurt it does in the
customs. The officers bought their offices dear and they wink at the merchant. And
then to make up all, there must be a medium and so the farmers grow rich. How is it
else that he that was but a broken merchant lately, by farming the customs awhile, is
now becomeworth 40 to 50,000 /.
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Another is new-invented offices with large fees. 12 Edw.4, a complaint of the like
nature for an office of Surveyor of the Brewer[s] with a large fee. And old offices
with new fees [and new offices with new fees] to be repealed as by the law they may
be with the love of the people and honor and profit of the King. President of York to
cease, president of Wales to cease; they are both needless charges for the people who
had rather to live under the government of the common laws. The western men had
the same honor as may appear by the statute of 32 Hen.8, but they desired to be
governed by the common laws and to shake off that honor. Another not to monopolize
offices singula officia singulis teneantur sicut judices,15 every officer to live off his
office and not to beg other things.

If the old offices and old orders were kept there would be no need of new tables and
therefore Sir Simon Harvey by his will should out of his offices. And voluntary
annuities and pensions to be retrenched are not bought and sold, and a new market
kept of them as now it is. And all unnecessary charges and portage money twelve d.
of the pound taken away whereas they make great gain of it themselves.

And overmuch bounty is another thing that is to be restrained. For here is no friend to
the King or state that seeks a fee farm or a new office. The statute of 4 Hen.4: no man
ought to beg any thing of the crown till the King be out of debt. This statute is called
Brangwyn, which is Welsh for a white crow. They are like a crow ever craving, and
for their sins they are white. In the time of want and dearth, as now it is, costly
apparel, diet, and Lady Vanity is to be abandoned.

And thus much for medicina removens. Now for medicina renovans. The King has 31
forests, and parks almost without number. Every one of them is a great charge to the
crown. And therefore those to be peopled, and what greater honor can be to the King
than by building of churches and increasing of his people without doing wrong to
others to grow rich. Besides, Ireland, which is now a very plentiful and rich nation
(pray God it be not monopolized), by Holinshed it appears that in King Edward the
3d’s time yet it did yield clearly unto the crown 30,000 /. per annum and now is a
great charge to the crown.

His project. There is no farmer that had any lease made unto him by King James but
will give half a year’s rent, with all his heart, to have the same confirmed by King
Charles. And if the King will take these courses he did hope, as old as he was, to live
to see King Charles to be styled Charles the Great.

6 Edw. 3, numero 4°, a[nd] 5 Edw. 3, numero 5°. The Commons did petition the King
to live off his own estate and there it is alleged that the ordinary revenue should
maintain the ordinary charge. 27 Edw. 3, numero 9°, the King did not make a new

charge to an old office.

6 Edw. 1 and 1 Hen. 5 upon an extraordinary aid and grievance the Commons show
that the King ought to keep himself within his compass.

That shop boys be not taken from their shops and placed in the office of Green Cloth.
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5 Hen. 4. 11 Hen. 6 numero 24 et 25, the Lord Cromwell being then Treasurer
acquainted the Commons with the King’s revenue and his goings out and prayed them
that the[y] would take a course to keep the King within his revenue. And in 1° Hen. 7
and 11 Hen. 7 the Commons confined his Majesty to his revenue.

August 10, 1625.16

Ed.: In debate on the Supply.

Sir Edward Coke, who said, “That two leaks would drown any ship. That solum &
malum concilium17 was a bottomless sieve. An officer should not be, cupidus alienae
rei, parcus suae; avarus republicae; super omnia expertus. Misera servitus est, ubi
lex incerta aut incognita.18 That in the 11th Hen. 3. Hubert de Burgh, chief justice,
advised the king that Magna Charta was not to hold, because the king was under age
when that act was made. He was created earl of Kent, but degraded for this some time
after. In the 16th Hen. 3. Segrave, chief justice, was sentenced for giving sole counsel
to the king against the common-wealth. That it was malum consilium to press more
Subsidies when they had given two; and to bring them hither only for 40,000/. And,
lastly, offered to give 1000/. out of his own estate, rather than grant any Subsidy
now.” The result of all which was, resolution was then agreed on, “That a committee
of the whole house should be appointed at eight o’clock the next morning, to consider
what return to make to his maj’s message delivered this day.”
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D. 1628
Petition Of Right

Parliament was focused at the outset on The Five Knights’ Case, in which citizens
were committed to prison not for crimes created by parliament or for avoiding a
parliamentary tax but for not paying loans that were in theory voluntary but were in
fact coerced by the King. Their writs of habeas corpus had been denied by the newly
obedient King’s Bench. Seventy-six men lingered in prison over the winter. Charles
I’s opening address, warning members not to meddle in his affairs, helped little. Coke,
elected independently by two separate constituencies, but seated only for one, was by
then at the extreme of his opposition to Charles, although his deep loyalty to the
Crown was a continuing theme in his actions. Coke moved early for a committee of
the whole to consider both grievances of Parliament and the King’s supply, or tax
support for military or other unusual expenses. Commons passed a remonstrance
against Charles’s unilateral raising of money from tonnage and poundage. Coke
argued for the protection of habeas corpus, moving for a Petition of Right, which was
drafted on his lines and voted up. There were numerous arguments over details,
particularly over the King’s use of martial law, which Coke opposed. The House of
Lords introduced an amendment to save the “sovereign power of the Crown.” Coke
persuaded the Commons to defeat the amendment. The Lords, influenced largely by
Coke, who represented Commons to them, agreed with the amendment’s removal.
The King, advised by Buckingham, initially gave an evasive answer that would not
amount to acceptance of the Petition as law. Coke denounced Buckingham as the
cause of the King’s insult to parliament. The Lords and Commons made a new joint
address to Charles I, asking him to assent. Charles I assented to the Petition of Right
as a statute of the realm, and the Commons granted him his supply, having already
passed five subsidies, or emergency grants and specialized taxes on goods.

During the ongoing debates on the Petition of Right, other debates on religious issues

occupied considerable attention, and Parliament passed laws against religious
error.—Ed.

March 20, 1628.1

Ed.: In debate on the elections of members and of certain government officials.

Sir Edward Coke. 1t behooves us with all endeavor to labor that the kingdom be kept
in unity. The devil put in this. This is not to cut the member but to strike the root.
They must have men of gravity. These men make a separation between king and
people. I beseech God this Machiavellian trick be found out and punished.

Sir Edward Coke. We passed divers excellent laws last parliament. Let a note be made
of them, and let them be delivered to the House upon Monday morning.
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Sir Edward Coke.2 1 have spent my youth in Suffolk, my age in Buckinghamshire,
and had a thought never more to have seen a parliament. I desire there may be no
precipitation but that a few days may be allotted to consider. For questionable
elections, I humbly move they may be examined in order as they come.

March 21, 1628.3

Ed.: Describing an unwritten, but proposed bill to bring in the names of recusants.

Sir Edward Coke4 said that to draw a committee before we have a bill, and it be read,
is not usual. Let it be first read, for we must have a subject, a foundation, and that is it
we must work upon.

Ed.: In debate on the limits of property forfeiture or loss of life before attainder or
conviction.

Sir Edward Coke said, in 4% Hen. 6, the Chancellor of England did use to take a
theme, and divide it, and speak of some subject therein. And that was, “While we
have time let us do some good.” So I, at this time, “Let us do something.” Mr.
Speaker, nothing is more precious to a man in this life than liberty. Imprisonment is a
heavy punishment; and yet just in many cases. The law gives remedy if a horse or a
sheep be taken. If a man be in prison, God forbid but the law should give remedy. It
doth give remedy, you know right well. There is a habeas corpusS5 that the judges
cannot deny. Nay, there is a writ called de homine replegiando,6 grounded upon
Magna Carta. If a man be unjustly committed, there is a writ, and secret of law in it.
But many do think that this writ is gone. So saith Stanford; he gave his opinion of 28
Edw.3. but he comes with that of 42 Edw.3, a law made that all statutes made against
Magna Carta should be void; but this writ is grounded upon that; then it stands. Thus
the secret of law. If they repeal the act first, the law resolves we have laws made that
men should not be long detained in prison. If the keeper of a jail keeps me in prison,
and do not sue out a commission of free deliverance, he loses his prison. So that the
prison is but a surety to bring a man forth, if he have no surety. But shall a man be in
perpetual imprisonment? That is against the law of the land. For seeing a man hath
surety for himself, God forbid the law should hold him in prison. The law is curious in
this, touching the liberty or freedom of a subject. To give strength to the law, I have
penned a bill. I do not doubt but this bill will have many oppugners. Therefore I keep
my reasons till the time.

The bill read, entitled An act against long and unjust detainment of men in prison.

It recited that by the laws of the realm, no person in prison, or committed to prison,
for any offense done, or supposed to be done, ought to be detained; but justice in
convenient time is to be executed, that, if he be innocent, he may be acquitted and
delivered. It is desired that no person now in prison, or restrained of liberty, or which
shall be, by commandment or other warrant, for any contempt done or supposed to be
done, shall, after the end of this session, be kept in prison. If he be not delivered
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within two months after the parliament, he shall within two months be set at liberty
until an accusation be alleged. And for default of such discharge, the parties shall be
freely discharged from all offenses committed by them within two months. And if any
such person shall not be set at liberty, he shall be acquitted of all offenses whatsoever.

March 22, 1628.7

Ed.: In a debate on the King’s Request for supply, focusing on his abilities with
regard to taxes and loans.

Sir Edward Coke. The way I shall take, I am absolutely to give supply to his Majesty,
yet with some caution. To tell you of foreign dangers and inbred evils, I will not do it.
The state is inclining to a consumption. It is curable. I fear not foreign enemies. God
send us peace at home. For the disease I will propound remedies. I’ll speak nothing
out of my head, but from my heart and out of acts of parliament. I am not able to fly at
all grievances, but only at loans. Let us not flatter ourselves, who will give subsidies if
the King may impose what he will, and if after a parliament the King may enhance
what he pleaseth. I know the King will not do it. I know he is a religious king free
from personal vices, but he deals with other men’s hands and sees with other men’s
eyes. Will any give any subsidy that he may be taxed after parliament what they
please? The King cannot tax any by way of loan. I differ from them that would have it
go by way of grievance, but I would have it go alone.

I’ll begin with a notable record, it cheers me to think of it: 25 Edw.3, num. 16. It is
worthy to be writ in letters of gold. Loans against the will of the subject are against
reason and the franchises of the land, and they desire restitution. What a word is that
“franchise.” Villeins in nativo habendo,8 their lord may tax them high or low, but this
is against the franchise of the land for freemen. “Franchise” is a French word, and in
Latin it is liberty. In Magna Carta, nullus imprisonetur9 nor put out of his liberty or
franchise. 9 Hen.3, cap. 29 have been confirmed by good kings 33 times. 12 Hen.3,
sententias lata super cartas.10 The Magna Carta is called carta libertates et
franchisae.11Rot. pat., 21 Hen.3, mem. 4, Carta libertatis quia liberos facit,12 and to
overthrow it makes slaves.

42 Edw.3, they make a law that all laws against Magna Carta are void. Edw.1, statute
de confirmatione cartarum,13 no benevolence nor aid shall be but by assent of the
realm; 25 Edw.1, which expounds Magna Carta. 34 Edw.1, nullum tallagium seu
auxilium per nos ponetur sine voluntate baronum, etc.14 They were wise, they
unfolded much in few words. Tallagium comes a talliare,15 from cutting. You shall
not cut a part of my substance without my will, and that is tailoring excises of bread
and wine. It is cutting if you cut any part of the subject. No tallage shall be done; the
word tallagium was in the Conqueror’s time. W. Conqueror, volumus ut omnes liberi
homines habeant terras suas in pace sine omni tallagio, ita quod nihil exigatur nisi
per communem concessum,16 as appears by Mr. Lambarde’s ancient laws, etc.

Objection: 34 Edw.1. is no act of parliament. Answer: *Tis true it is in the form of a
charter, but yet an act of parliament. 9 Ric.2, rot. 10, the King cannot raise supply but
by assent of parliament. 5 Ric.2, many undone by loans.
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Objection: May not enemies come in, and in such a time of necessity may not loans
be?

Answer: 13 Hen.4, rot. parl., 10 et 18, no tallage or subsidy for defense of the realm
or sea shall be without act of parliament, for parliaments ought to be every year.

Fortescue, cap. 34 et 35, shows how in other countries they set impositions at will, but
the king of England per se aut ministros tallagium aut subsidium non potest imponere
sine assensu totius regni.17 Escuage, you know, may be uncertain, and though it be
done in respect of tenure, yet being uncertain it cannot be without act of parliament.

Hen.7 got a benevolence of his people and he made a promise in parliament not to do
the like again, 11 Hen.7, cap. 10, rot. 16 Henry 8, the great cardinal made a
commission to take the sixth part of all plate. When they came into Norfolk and
Suffolk they rose and would not pay it. The King laid it on the Council and said “I
never consented to this commission.” 34 Hen.8, “Quinzime,” br. 9, no tallage can be
without act of parliament. I do but gild gold to constrain a man to lend. None can be
sure of his own.

Question: What will you do?

Answer: [ would have this loan an act of parliament, and as a preface to an act of
subsidies, and woven into it, and let the other grievances be in all humility tendered to
his Majesty. And I do not despair. His Majesty is most free of all his predecessors.

March 24, 1628.18

Ed.: In a debate over a bill for conscripting soldiers, considering the role of Deputy
Lords Lieutenant.

Sir Edward Coke. When they shall come to it the deputy lieutenants have a greater
excuse than everyone knows of. I’ll tell them how the law stands at this day. When I
was a student I could not understand two statutes that concern this point: 5 Hen.2,
cap. 10, 18 Hen.6, cap. 19. I was in a wood; never any book case explained them, and
those statutes say that if any soldier be returned by indenture, and returned by record,
for the terms to serve their master, etc., I found a precedent of an indenture of a
soldier of Erpingham. In republica sunt servanda jura belli.19 Sir John Erpingham
was sent for to the King and treated with him for the soldiers, and came down into the
country and got his tenants and others that went with him. See for this 48 Edw.3; 9
Edw.4, 16; 21 Edw.4, 75. It was an excellent law, that the poor man went with his
lord and master, but for an Englishman to go with a stranger, what misery is it? They
must not be sine fide et sine sede20 that are captains. It must be with one that he may
live with when he returns. In Edw.3 times there came a new course, men were
pressed. I had rather live under a sharp law than under no law, et nihil novum sub
sole,21 the same course was then as is now. Then they pressed men, and 25 Edw.3,
cap. 8, it was enacted that no man shall find arms and munition but by his tenure.
There’s a negative law; 4 et 5 Phil. et Mar., cap. 2 was but for a time. Now they have
new courses and new discipline. But now we are without law. I hold the deputy
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lieutenants lie under the stroke of the law for what they do. Let there be a committee
of soldiers and others of my profession to pen a law for them. For the love of God and
safety of the realm, let it not be said that there wants laws that touch government, that
we may live under a law and not other men’s discretions.

Ed.: In a debate on supply.

Sir Edward Coke.22 1 am heartily glad that I find a concurrence in matter and
judgment. It concerns us in point of honor. It is a tender point to a king. I would not
have so great a price set on it as honor. The King hath precedency. We will consider
of supply and grievances too. Both were propounded. The order gives the supply the
precedency. We cannot give the King honor; he hath all honor. It was the purpose of
the House to look into grievances. If loans be not taken away from us, we cannot do
what we desire.

In the Committee for Religion
Ed.: In debate concerning lease laws relating to recusants.

Sir Edward Coke.23 The proclamation touching recusants and the commission for
composition, to speak freely, is a toleration. When I was Attorney, when a lease was
made of recusants’ lands, there was a special covenant that they should not come into
a recusant’s hand, as now it doth. What doth it differ from a toleration? If there be
such a commission, ’tis against the law. This man that hath it is to be brought here,
and to be examined how many recusants he hath compounded with, and to bring all
the commissions in.

March 25, 1628.24

Committee of the Whole House

Ed.: In a debate concerning a subject’s liberties in his person and in his property, the
Parliamentary response to The Five Knights’ Case.

Sir Edward Coke. 1 like the motion well to have time given. The matter is very
weighty, and of very great consequence. In medio tutissimus ibis.25 1 shall ever be as
ready to maintain the King’s prerogative as any man. I have been twice sworn to it,
and it was resolved 3 Jac. at the parliament that the King’s prerogative is the supreme
part of the laws of the realm. No other state is like this.

Divisos ab orbe Britannos.26 We have a national law appropriate to this kingdom. If
you tell me of other laws, you are gone. I will only speak of the laws of England. This
question is a question of law. That Mr. Attorney may have something to answer, I will
say somewhat, and I shall speak with reverence; and I would not speak were it not
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that my gracious King I hope shall hear it. It is not I, Edward Coke, that speaketh it. I
shall say nothing, but the records shall speak. I shall be ready to convert myself on
better reason. Errores ad sua principia referre est refellere.27 This opinion grows out
of Westminster I and Mr. Stanford, that these men shall not be bailed: those that are in
for murder or by command of the King or of his justices or of the forest, Stanford
accordingly. In every text mark the context. The command of the King is in the
King’s Bench, which is there coram rege, and per preceptum regis,28 is the command
of the judges of the King’s Bench, and the other justices of the Common Pleas.

And in the same time [ will show you that the command of the King is meant by the
judges. Westminster 1, cap. 9, if men follow not with hue and cry they shall be
amerced by the by King. 2 Ric.3, 11, non in camera regis sed in curia regis,29 and it
shall be by the justices. Westminster 1, cap. 20, de malefactoribus in parcis,30 ’tis a
grievous law. He shall be fined at the King’s will, that is at the will of the judges. The
King distributes his power by the judges. Westminster 1, cap. 26 and 29, it is given to
the King, it is meant the judges. The same men that made that law made that question,
and by the King is meant the King’s justices. 1 Ric.2, cap. 12, mentions the warden of
the Fleet, etc., if not by the King’s [writ] or by the commandment of the King. H.4.
took it literally; one was in execution in the Fleet, the King sent him for a soldier, but
that ought to be by a command from some court. 5 Mariae 162; 13 Eliz. 297,
Westminster 1 say, none shall be bailable by the command of the King; it must be
taken by some courts of justice. For the reasons of the judgment I heard them not nor
understand them. I will speak in rem and not in personam.31Pasch., 18 Edw.3, rot.
33, coram rege,32 Bildeston’s case. Edw.3 first made a warrant showing no cause to
apprehend a man, and had a writ under the great seal to deliver this man to the Tower
till further order should be taken by the King. This command came not verbally or by
any signification, but by writ, and he lay two years in the Tower, and there the King
commanded that he should be brought into the King’s Bench, which was by habeas
corpus, and there before Scott, the Chief Justice, they asked whether there were any
other cause of his commitment and the lieutenant said aright nihil nisi breve
praedictum,33 and they said that it is not cause sufficient, and so he was delivered.
There was the King’s writ and yet without cause. Then came another writ to show that
they should have information that he coined the King’s coin, and proclamation was
made, and a short day given. This was not sufficient cause.

16 Hen.6, “Monstrans de faits”34 182, the King cannot command any to be
imprisoned. 1 Hen.7. 4b, the King cannot arrest any man. Fortescue, cap. 8. concurs
with the former. I never read one opinion against it. No free man ought to be
committed but the cause must be showed in particular. If it be for treason or murder
the particular must not be showed, but the general must. If he escape and break prison,
if there be a particular cause, he shall suffer as if he were condemned for the fact.
Commit him generally; if the jailer and he join together, it is fineable only. 1 Ric.2. de
Frangentibus Prisonam,35 the cause for which he is taken, etc. If the cause be not set
down he may escape. I will conclude with the chiefest authority, the Acts of the
Apostles, 25 cap. verse the last: It is against reason to send a man to prison and not to
show the cause. What I speak it is that my Sovereign be truly informed of the laws,
which I dare say he will defend with his sword, as well as his predecessors. I have
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now given a preparative to Mr. Attorney, according to the old course of physic, which
is before you purge a man to give him a preparative. I have much more in store.

Sir Edward Coke. No restraint ever so little, but it is an imprisonment.

Sir Edward Coke. For us to touch anything that the King’s prerogative can reach unto,
it is dangerous. For employment in the King’s service, shall we not leave that to the
King and trust him therewith? 18 E.2, Beaumont was of the Great Council, and of the
Privy Council. The King desired his counsel, to employ him abroad. He refused and
was fined and imprisoned for it. I was employed to go to Ireland. I was willing to go
and I hoped (if I had gone) to have found some Mompesson there. I would have gone,
else I should have been fined and imprisoned.

Sir Edward Coke. Qui bene distinguunt, bene docent.36 I put my case of a great lord
to give his counsel and to be an ambassador. The King cannot press soldiers to go
beyond the seas. 1 Edw.3. is for soldiers but not for others things.

March 26, 1628.37

In the Committee of the Whole House

Ed.: In a debate over supply, especially concerning appropriations and impressment
and confinement of men for naval vessels.

Sir Edward Coke. These are matters of great weight. The course of this House is to
deliberate well before we order. Let every man have a copy and keep it secret. Some
things are general. If they were in particular we might give a better answer. It is
desired to pay some arrears. We must know what they are, and we must consider the
ability of the country to pay these, for we are to serve the country. What these
arrearages are, none know.

Sir Edward Coke. Confinements in a foreign country or in a man’s house is all one.
This is a new-growing evil. Venienti occurrite morbo.38 It is against Magna Carta.
Liber homo non imprisonetur.39 In Queen Elizabeth’s time it was resolved no free
man should be confined to any place whatsoever. Did that blessed Queen confine
recusants till a law was made? And shall men that are no delinquents be confined?

It is much against the liberty of the subject that a Norfolk man should be confined to

Cumberland. Let it be ordered that it is the ancient andundoubted right of the subjects
of England not to be confined to a particular place but by act of parliament.
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Ed.: Concerning an oath administered by the commissioner of a loan.

Sir Edward Coke. One thing hath been moved. These loans were done by
commission. No commission can be granted but it must be warranted by law, as a
writ, a commission of jail delivery of nisi prius, etc., in all these it is factum secundum
legem Angliae.40 All commissions must not be new, but such as are in the register or
in the Chancery. 18 Edw.3, all novel inquires and these adulterate commissions were
damned by parliament. 9 Hen.4, num. 36, the King would regulate mariners by a
commission, and it would not be, for that there was no such form. 1 Eliz,, a
commission was granted to the Earl of Bedford to determine the right of an office in
the Common Pleas, and they committed the poor man, who was delivered by a habeas
corpus.

Ed.: Concerning the progress of debate, at the end of the morning session, addressing
Edward Littleton, the speaker.

Sir Edward Coke. 1 never saw that moderation in any parliament as is used in this.
Men ought to speak pertinently. When you hear a man not speak to the question, you
in the chair are to stand up and take him off.

March 27, 1628.41

Ed.: This follows the reading of a petition from a conference with the Lords.

Sir Edward Coke. 1t joys my soul to see this care for the honor of God and His
worship. One thing would be added. The Jesuits do now live in our realm. If we do
nothing against them, I pray God they do nothing against us.

March 29, 1628.42

In the Committee of the Whole House
Ed.: Concerning the King’s inability to imprison a freeman without cause.

Sir Edward Coke. This is questio juris.43 They that have spoken pithily and learnedly,
and that with all reverence to his Majesty and the Council. I said before I gave them a
preparative that removed the humors, humores moti and not remoti corpus
destruunt.44 They that argued for the King would not answer what was said. They
slighted it as nothing to the purpose. There is a figure called simulatio45 that (God
forgive me) I used when I was in their places, that that we cannot answer we scorn
and slight. I will leave this question as naked as Aesop’s crow.

Duo sunt instrumenta ad omnes res confirmandas et confutandas: ratio et
auctoritas.46 They that speak here must beat upon reason.

1. I shall produce therefore some reasons, first from the universality of the persons

whom this concerns. Commentaries, 236, it is maxim that the common law hath so
admeasured the King’s prerogative that in no cause it can prejudice the inheritance of
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the subject, and how doth this absolute authority that is pretended concern not only
the commonalty but the lords and all spiritual persons and all officers? For if he be
committed and be called on for his office, his office is forfeited. It concerns all men
and women, and therefore it deserves to be spoken of in parliament. This may
dissolve this House, for we may be all thus committed.

31 Hen.6. rot. 27, rot. parl., no member of the parliament can be arrested but for
felony, treason, or the peace, and all here may be committed, and then where is the
parliament? Sure the Lords will be glad of this; it concerns them as well as us.

2. The second reason is from the indefiniteness of the time, non definitur in lege.47
Had the law given this prerogative it would have set some time to it, else mark what
would follow. I shall have an estate of inheritance for life or for years in land or
property in my goods, and I shall be a tenant at will for my liberty, and I shall have
property in a goose and not liberty in my person. Perspicua vera non sunt
probanda.48

Objection: When you were Chief Justice you did otherwise than now you speak. I
would have another speak truth: Wray was wont to say letters of great men were
letters of justice. When I was a student I wondered what he meant. His meaning was
that letters in that kind do let justice, or further it. Nothing fell out in my place of
justice, but I kept a note of it. Beckwith was committed and no cause showed. We
meant to bail him, and then came the lords’ letter that we should bail him (God be
thanked for it) and the letter was kept and my note saith so. Sir John Broket was
committed and no cause showed, and perhaps the judges would have delivered him,
and then came a letter from the lords (God be thanked). The Council Table must be
maintained, or the commonwealth will perish.

Objection: There was a mandatum regis49 and the party was remanded. I deny that I
ever was at any disputation in my place of any judgment that was given. I confess
freely when I read Stanford only, perhaps I was of his opinion; but when I saw such a
company of authorities against it, God forbid that I should follow my guide when my
guide goes wrong. 12 Hen.7. Yew’s case, he was committed tam pro felonia quam per
mandatum domini regis:50 the attorney, seeing the court would deliver him, retraxit
mandatum suum.51

If the King had such as prerogative for which there was only an opinion of one judge
in Queen Mary’s time, shall that weigh down so many acts of parliament and
precedents as are on our sides?

The remittitur quousque,52 what means the quousque?53 That is quousque secundum
legem terrae deliberatur54 but it is not quousque curia advisari vult.55 In Hen.6.
Markham was then a lawyer, and Edward the fourth asked him if the King might
arrest one. The laws to the King are quoad directionem and not quoad
correctionem.56

Fortescue, cap. 8, nullus rex Angliae proprio ore57 can commit any; it is too low a
thing for him. 8 Hen.4, the King has distributed his judicial power to the courts of
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justice and ministers of justice, and it is too low for so great a monarch as the King is
to commit men to prison. 18 Edw.3, rot. 33, Bildeston’s case. Sed quaesitum est del
lieutenant si alia esset causa. Qui respondit non habuit nisi breve praedictum. Sed
quia videtur curie breve non esse sufficient[em] ideo deliberatur.58 Here’s a court
that cannot be daunted with any fear. Now to your balance that is in your hands that
sits in the chair. Put in Stanford and 21 Edw.1 (though it was nothing) into one
balance, and into the other put 7 acts of parliament, 3 book cases, and the precedents;
sure haec via non ducit in urbem.59 For my reading, I never read any opinion or
record against it.

There must be added that if any be committed for a just cause he ought not to be
detained long in prison. By the Statute of Gloucester, if a man be imprisoned he shall
remain there till the next coming of the justices, but there must be a time. Westminster
2, cap. 29, rex concedit6Q that none shall be long in prison, ne diu detineantur in
prisona.61 8 Hen.4, if one have a jail and sue not a commission of jail delivery it is a
forfeiture.

Ed.: Criticizing the precedential merit of an opinion in which Coke had allowed the
Privy Council to commit a prisoner without bail.

Sir Edward Coke. This report moves me not. That report is not yet 21 years old, but
under age, being 13 Jac. In truth when I read Stanford I was of his opinion, but after
looking into those records before mentioned I was ofanother mind. He brings an ill
time of 13 Jac.; there were many of the traitors of the powder treason then committed
per mandatum concilii.62 For the report, those apocrypha reports, there’s no credit to
be given to them. It was done by some young student that did mistake. It was no
judgment of the court, but the student’s own making.

March 31, 1628.63

In the Committee of the Whole House

Ed.: In debate about a petition of both Houses concerning recusants, considering the
effect of the precedent of 13 Jac.

Sir Edward Coke. The glass of time runs out, and some things cast amongst us have
retarded us. When I spake against the loans and this matter I expected blows, and
somewhat was spoken, though not to the matter. Concerning that which I did when I
was a judge, I will say somewhat. Indeed a motion was made, but no argument or
debate or resolution upon advice. I will never palliate with this House. There is no
judge that hath an upright heart to God and a clear heart to the world but he hath some
warrant for everything he doth. I confess when I read Stanford and had it in my hands
I was of that opinion at the Council Table. But when I perceived some members of
this House were taken in the face of this House and sent to prison, and when I was not
far from that place myself, I went to my book, and would not be quiet till I had
satisfied myself. Stanford was my guide and my guide deceived me; therefore |
swerved from it. [ have now better guides. Acts of parliament, and of other
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precedents, these are now my guides. I desire to be freed from the imputation laid
upon me.

As for the intended judgment, I fear (were it not for this parliament) it had been
entered. A parliament brings judges and all other men into good order. If a clerk had
drawn this he would have done it by a precedent, and no precedent warrants it, and
therefore some other did it.

This draft of the judgment will sting us, quia nulla causa fuit ostenta, ideo ne fuit
bayleable, 64 and so it appears by the records. I persuade myself Mr. Attorney drew it.
I had a copy of my Lord Anderson’s report of 34 Eliz. long ago. I durst not vouch it as
it was in that copy, for it was apocrypha, and did not answer his gravity that made it,
and yet it was cited in the King’s Bench that all the judges of England ruled it.

April 1, 1628.65
In the Committee of the Whole House

Ed.: This is a discussion of a book of writs compiled by Lord Anderson.

Sir Edward Coke. Of mine own knowledge this book was all writ with my Lord
Anderson’s own hand, and I had a copy of it in Queen Elizabeth’s time. It is no flying
report of a young student. I was Solicitor then, and Treasurer Burghley was as much
against commitment as any of this kingdom; it was the white staves that made the stir.
I know who it was that offended; it was not done by all. It was one that laid men in
corners and dark places. Let us now go to the question.

Ed.: In a discussion about the inability to hold a suspect without cause.

Sir Edward Coke. When one is in one prison and brought thence into the King’s
Bench by habeas corpus, he cannot be bailed, if he be not in Maresc., and if he be not
bailed he is remanded to the prison from whence he came.

April 2, 1628.66

In the Committee of the Whole House

Ed.: This is a debate about the grant of supply for war.

Sir Edward Coke. When 1 considered from whence those articles came, and with what
consideration they were molded, I doubted whether I should speak or not, but finding
a way to speak out of a record, I will tell you my opinion. When poor England stood

alone, and had not the access of another kingdom, and yet had more and as potent
enemies as now it hath, and yet the King of England prevailed.
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42 Edw.3, num. 2, in the parliament roll, the King and the parliament gave God thanks
for his victory against the kings of Scotland and of France. He had them both in
Windsor Castle as prisoners. What was the reason of those conquests? Four reasons
were given: 1, the King was assisted by good counsel; 2, there were valiant men; 3,
they were timely supplied; 4, good employment.

8 Ric.2, num. 3, the King was environed with the Flemings, Scots, and French, and
the King of England prevailed.

17 Ric.2, num. 1, wars were in Ireland and Scotland. The King of England prevailed,
and thanks were given to God here, and I hope we shall live to give God thanks for
our King’s victories.

13 Ric.2, num. 1, the King was environed with Spaniards, Scots, and French, and yet
the King of England prevailed. I am now in no fear of Scotland.

Henry the fourth was a great warrior. The Bretons were a trouble to him. Calais
assaulted, Ireland besieged, other troubles, but the King of England prevailed.

7 Hen.4, one or two great men about him so mewed him up that he took no other
advice but from them. The Chancellor took this theme or text in his speech at the
parliament, Multorum consilia requiruntur in magnis. In bello qui maxime timent sunt
in maximis periculis.67 Let us give and not be afraid of our enemies; let us supply
bountifully, cheerfully, and speedily, but enter not into particulars. King Solomon’s
rule is qui repetit separat, nay separat foederatos.68 We are united in duty, etc., to the
King. The arrearages will of necessity separate us; quae causa,69 it is a wonderful
thing. This will turn us out into other discourses. Follow Solomon’s rule, qui repetit
separat.70 The King hath 80 score thousand pound a year for the Navy, and to scour
the Narrow Seas. It hath been taken, and we are now to give it, and shall we now give
more to guard the seas besides, when that it is taken without our gift, and diverted
another way? For the 1,000 horse and 10,000 foot, a pure defensive war is a vast
thing, yet in an island defensive war is the safest. It is a great thing to have such an
army. [ will not speak against it, but in general I would give the King a bountiful
supply. It shall never be said we deny the King all supply. I think myself bound;
where there is commune periculum71 there must be commune auxilium.72 The King,
in King James his father’s time, was an excellent means to procure all these excellent
laws we then had,whereby is prevented all these worms, these locusts, the caterpillar,
the informer, monopolizer, and concealer. We are in hand to have a fast. It shall be
expedient that we pray that the King have good counsel and valiant men, and what we
give be well employed.

April 3, 1628.73

In Conference with the Lords

Ed.: A Report to the House of Lords concerning Acts of the House of Commons
dealing with the liberties of subjects.
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Sir Edward Coke. “Your lordships have heard 7 acts of parliament in point, and 31
precedents summarily collected, and with great understanding delivered; which I have
perused, and understand them all thoroughly: 12 of the precedents are in terminis
terminantibus, 74 a whole jury of precedents, and all in the point. [ am transported
with joy, because of the hope of good success in this weighty business, your lordships
being so full of justice, and the very theme and subject both promise success; which
was corpus cum causa, the freedom of an Englishman, not to be imprisoned without
cause shewn; which is my part to shew, and the reason and the cause why it should be
so; wherein I will not be prolix; for to gild gold were idle and superfluous.”—After
that he had cleared some doubts made of the Statute of Westminster, which saith,
‘That the sheriff, and others, in some cases, may not replevin men in prison,” he
proceeded further and said, “That all those arguments offered unto you in this last
conference, are of a double nature. 1. Acts of parliament. 2. Judicial precedents. For
the first I hold it a proper argument for your lordships;because you, my lords
temporal, and you, my lords spiritual, gave your assent unto those acts of parl.; and
therefore, if these cannot persuade you, nothing can. For the 2nd, which are judicial
precedents, it is Argumentum ab authoritate, 75 and Argumentum ab authoritate, valet
affirmative, 76 that is, I conceive (through it be no good argument to say negatively)
the present judges gave no opinion in this point. 3. It is good law, which I fortify with
a strong axiom. Neminem oportet sapientiorem esse legibus.77 Now these two
arguments being so well pressed to your lordships by my colleagues, I think you may
wonder what my part may be: it is short but sweet; it is the Reason of all those Laws
and Precedents; and reason must needs be welcome to all men: for all men are not
capable of understanding the law, but every man is capable of reason. And these
reasons I offer to your lordships, in affirmance of the antient laws and precedents
made for the Liberty of the Subject, against Imprisonment,without cause expressed. 1.
A re ipsa. 2. A minori ad majus.78 3. From the remedies provided. 4. From the extent
and universality of the same. 5. From the indefiniteness of the time. 6. A fine.—The
first general reason is, A re ipsa, even from the nature of imprisonment, ex visceribus
causae,79 for Iwillspeaknothing but ad idem, be it close or other imprisonment; and
this argument is threefold; because an imprisoned man upon will and pleasure, is 1. A
bond-man. 2. Worse than bond-man. 3. Not so much as a man; for mortuus homo non
est homo, 80 a prisoner is a dead man. 1. No man can be imprisoned upon the will and
pleasure of any, but he that is a bond-man and villain; for that imprisonment and
bondage are propria quarto modo81 to villains: now propria quarto modo, and the
Species, are convertible; whosoever 1s a bond man may be imprisoned, upon will and
pleasure; and whosoever may be imprisoned, upon will and pleasure, is a bond-man.
2. If Freemen of England might be imprisoned at the will and pleasure of the king, or
his commandment, then were they in worse case than bond-men or villains; for the
lord of a villain cannot command another to imprison his villain without cause, as of
disobedience, or refusing, to serve, as it is agreed in the Year-Books.”—And here he
said, ‘That no man should reprehend any thing he said out of the books or records. He
said, he would prove a freeman, imprisonable upon command or pleasure without
cause expressed, to be absolutely in a worse case than a villain; and if he did not make
this plain, he desired their lordships not to believe him in any thing else; and then
produced two Book-Cases, 7 Edw. 3.; A prior had commanded one to imprison his
villain; the judges were ready to bail him, till the prior gave his reason, that he refused
to be bailiff of his manor, and that satisfied the judges. Second Case, 33 Edw. 3. Title
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Trespass 253. in Faux Imprisonment: it was of an abbot, ‘who commanded one to take
and detain his villain; but the cause being demanded, he gives it, because he refused,
‘being thereunto required to drive his cattle. Ergo, Freemen imprisoned, without cause
shewn are in worse case than villains, that must have a cause shewn them why they
are imprisoned. 3. A Freeman imprisoned, without cause, is so far from being a bond-
man, that he is not so much as a man; but is indeed a dead man, and so no man.
Imprisonment is in law a civil death; perdit domum, familiam, vicinos, patriam,82 and
is to live amongst wretched and wicked men, malefactors, and the like. And that death
and imprisonment was the same, he proved by an argument ab effectis, 83 because,
they both produce the like immediate effects: he quoted a book for this; ‘If a man be
threatened to be killed, he may avoid feofment of lands, gifts of goods, &c. So it is if
he be threatened to be imprisoned: the one is an actual, the other is a civil death. And
this 1s the first general argument, drawn a re ipsa, from the nature of imprisonment, to
which res ipsa consilium dedit.84 —The second general Reason he took from his
books; ‘For, he said, he had no law, but what, by great pains and industry, he learned
at his book; for, at ten years of age, he had no more law than other men of like age.
And this second reason is, a minori ad majus:85 he takes it from Bracton, ‘Minima
poena corporalis est major qualibet pecuniaria.’ 86 But the king himself cannot
impose a fine upon any man, but it must be done judicially by his judges, per
Justitiarios in curia, non per regem in camera, 87 and so it hath been resolved by all
the judges of England. He quoted 3 Rd.

2. The third general Reason is taken from the number and diversity of remedies,
which the laws give against imprisonment, viz. Breve de Homine replegiando; de
Odio & Atia,; de Habeas Corpus, an appeal of imprisonment. Breve de Manucaptione.
The two latter of these are antiquated; but the writ de odio & atia88 is revived, for
that was given by the statute of Magna Charta, cap. 29. and by statute of 42 Edw. 3. it
is declared, That all statutes made against Magna Charta, are void. Now the law
would never have given so many remedies, if the freemen of England might have
been imprisoned at will and pleasure.—The fourth general Reason is from the extent
and universality of the pretended power to imprison; for it would extend not only
tothecommons of this realm, and their posterities: but to the nobles of the land, and
their progenies: to the bishops and clergy of the realm, and their successors. And he
gave a cause why the commons came to their lordships, ‘Commune periculum
commune requirit auxilium.’89 Nay, it reached to all persons, of what condition or
sex, or age, soever; to all judges and officers, whose attendance is necessary, &c.
without exception; and therefore an imprisonment of the such extent, without reason,
1s against reason.—The 5th general Reason is drawn from the indefiniteness of the
time, the pretended power being limited to no time, it may be perpetual during life
and this is very hard. To cast a man into prison, nay, to close prison, and no time
allotted for his coming forth, is a hard case, as any man would think that had been so
used. And here he held it an unreasonable thing, that a man had a remedy for his horse
or cattle, if detained, and none for his body thus indefinitely imprisoned; for a prison,
without a prefixed time, is a kind of hell.—The 6th and last argument is, ‘A Fine;” and
sapiens incipit a fine;90 and he wished he had begun there also. This argument he
made threefold. Ab honesto.91 This being less honourable. Ab utili.92 This being less
profitable. 4 tuto.93 This imprisonment, by will and pleasure, being very dangerous
for the king and kingdom.” 1. Ab honesto. It would be no honour to a king or
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kingdom, to be a king of bondmen or slaves; the end of this would be both dedecus &
damnum, both to king and kingdom, that in former times hath been so renowned. 2.
Ab utili. 1t would be against the profit of the king and kingdom, for the execution of
those laws before remembered, Magna Charta. 5 Edw. 3. 28 Edw. 3. 42 Edw. 3.
whereby the king was inhibited to imprison upon pleasure. You see, quoth he, that
this was vetus querela,94 an old question; and now brought in again, after seven acts
of parliament: I say, the execution of all these laws are adjudged in parliament to be
for the common profit of the king and people; and he quoted the Roll, ‘This pretended
power being against the profit of the king, can be no part of his prerogative.”—He
was pleased to call this a binding reason, and to say, ‘That the wit of man could not
answer it; that great men kept this Roll from being’ printed, but that it was equivalent
in force to the printed Rolls. 3. 4 tuto. It is extremely dangerous to the king for two
respects; 11, of loss; 2, of destroying the endeavours of men. First, if he be committed
without an expression of the cause, though he escape, albeit in truth it were for
treason or felony, yet this escape is neither felony nor treason; but if the cause be
expressed for suspicion of treason or felony, then the escape, though it be innocent, is
treason or felony. He quoted a case in print like a reason of the law, not like a
remittitur at the rising of the court, for the prisoner traditur in ballium, quod breve
regis non fuit sufficiens causa; 95 i.e. the king’s command. He quoted another famous
case. The commons inparliament,incensedagainst the duke of Suffolk; desire he
should be committed: the lords and all the judges, whereof those great worthies,
Prescot and Fortescue, were two, delivered a flat opinion, That he ought not to be
committed without an especial cause. He questioned also the name and etymology of
the writ in question, corpus cum causa, ergo,96 The cause must be brought before the
judge, else how can he take notice thereof? Lastly, he pressed a place in the gospel,
Acts 25, last verse, where Festus conceives it an absurd and unreasonable thing, to
send a prisoner to a Roman emperor, and not to write along with him the cause
alledged against him; send therefore no man a prisoner, without his causes along with
him, &oc fac & vives.97 And that was the first reason, a tuto,98 that it was not safe for
the king, in regard of loss, to commit men without a cause.—The 2nd reason is, That
such commitments will destroy the endeavours of all men. Who will endeavour to
employ himself in any profession, either of war, merchandise, or of any liberal
knowledge, if he be but tenant at will of his liberty? for no tenant at will will support
or improve any thing, because he hath no certain estate; ergo, to make men tenants at
will of their liberties, destroys all industry, and endeavours whatsoever. And so much
for these six principal Reasons,

These were his reasons.—Here he made another protestation, “That if remedy had
been given in this case, they would not have meddled therewith by no means; but now
that remedy being not obtained in the king’s bench, without looking back upon any
thing that hath been done or omitted, they desire some provision for the future only.
And here he took occasion to add 4 Book- Cases and authorities, all in the point,
saying, That if the learned counsel on the other side, could produce but one against
the liberties, so pat andpertinent, Oh! how they would hug and cull it. 16 Hen.6. Tit.
Monstrance de Fait, 182. by the whole court, the king in his presence cannot
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command a man to be arrested, but an action of false imprisonment lieth against him
that arresteth: if not the king in his royal presence, then none others can do it: Non sic
itur ad astra.99 20 Hen. 6. 4. Hussey reports the opinion of Markham, chief-justice to
Edward the Fourth that he could not imprison by word of mouth; and the reason,
because the party hath no remedy; for the law leaves every man a remedy of causeless
imprisonment: he added, that Markham was a worthy judge, though he fell into
adversities at last by the lord Rivers’s means, Fortescue, chap. 18. Proprio ore nullus
regum usus est100 to imprison any man, &c. 4. Eliz. a blessed queen, renowned for
justice and religion. P1. 235. The common law hath so admeasured the king’s
prerogative, as he cannot prejudice any man in his inheritance; and the greatest
inheritance; and the greatest inheritance a man hath, is the Liberty of his Person, for
all others are accessary to it; for this he quoteth the Orator, Major Haereditas, venit
unicuique nostrum, a jure & legibus quam a parentibus.101 And these are the 4
authorities he cited in this point; now he propounded and answered two objections;
Ist in point of state; 2ndly in the course held by the commons. 1. Obj. ‘May not the
privy- council commit, without cause shewed in a matter of state where secrecy is
required? would not this be an hindrance to his maj.’s service? Answ. ‘It can be no
prejudice to the king as to matter of state, for the cause must be of higher or lower
nature. If it be for suspicion of treason, misprision of treason, or felony, it may be by
general words couched; if it be for any other thing of smaller nature, as contempt, and
the like, the particular cause must be shewed; and no individuum vagum,102 or
uncertain cause to be admitted. 2. Obj. ‘If the law be so clear as you make it, why
needs this declaration andremonstrance in parliament? Answ. The subject hath in this
case sued for remedy in the king’s bench, by Habeas Corpus, and found none;
therefore it is necessary to be cleared in parliament.”—Here sir Edward Coke ended
his discourse: and then he made a Recapitulation of all that had been offered unto
their lordships, That generally their lordships had been advised by the
mostfaithfulcounsellors that can be, viz. dead men; these can’t be daunted by fear nor
muzzled by affection, reward, or hope, of preferment; and therefore your lordships
might safely believe them; particularly, their lordships had 3 several kinds of proofs.
1. Acts of Parliaments, judicial precedents, good reasons. 1. You have had many
antient acts of parliament in the point, besides Magna Charta; that is, 7 acts of parl.
which indeed are 37, Magna Charta being confirmed 30 times; for so often have the
kings of England given their royal assents thereunto. 2. Judicial precedents of grave
and reverend judges, in terminis terminantibus, that long since departed the world,
and they were many in number. Precedents being 12, and the judges 4 of a bench,
made 4 times 12 and that is 48 judges. 3. You have, as he termed them, vividas
rationes,103 manifest and apparent reasons. Towards the conclusion, he declared,
That they of the commons have, upon great study and serious consideration, made a
great manifestation unanimously, nullo contradicente,104 concerning this great
Liberty of the Subject; and have vindicated and recovered the body of this
fundamental liberty, both of their lordships and themselves, from shadows; which
some times of the day, are long, sometimes short, and sometimes long again; and
therefore we must not be guided by shadows; and they have transmitted to their
lordships not capita rerum,105 heads or briefs; for these compendia are dispendia,; 106
but the Records at large, in terminis terminantibus.” And so he concluded “That their
lordships are involved in the same danger, and therefore, ex congruo & condigno,107
they desired a conference; to the end their lordships might make the like Declaration
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as they had done, ‘commune periculum commune requirit auxilium,;’108 and
thereupon take such further course, as may secure their lordships and them, and all
their posterity, in enjoying of their antient, andoubted, and fundamental liberties.”

April 4, 1628.109
In the Committee of the Whole House

Ed.: In a debate concerning subsidies and taxes.

Sir Edward Coke. This House was never yet divided. I came hither this day to give
subsidies, and the King hath furtheredme. Ifwe shouldgoawaywithout giving, what
rumors would there be, and what distractions in the town! Some have moved for poll
money. [ would have no new thing. I would have no constraint in wardships and
subsidies. Let a man have a good pennyworth in his own land. Let it go by
assessment. For poll money, there are divers precedents, but all with ill success. 4
Ric.2, num. 15, he demanded money by the poll. It caused a rebellion where the rude
multitude chopped off many a good man’s head. 4 Hen.7, there was a new device to
raise money, but the gentlemen of Yorkshire would not pay to that rate, whereupon
the Duke of North-umberland being sent amongst them, they chopped off his head
also. In the country (for which I serve) the gentlemen are not much aforehand, and the
poor are very poor. I agree with him that rung at the fore-bell, 5 subsidies to be paid
between this and Christmas.

April 8, 1628.110
In the Committee of the Whole House

Ed.: In a debate on a grievance from the regulation and quartering of soldiers.

Sir Edward Coke. There is a secret of law what may a lieutenant do by law. Before 27
Eliz. there were no continued lieutenants but uponcertainoccasions, as occasion did
serve, like the High Commission Court, which was never but upon some occasions,
for it is very dangerous to have it standing; no appeal can be from it. In time of peace
a lieutenant can do nothing but according to law. Pasch., 39 Edw.3 rot. 92, coram
rege. Thomas Lancaster in Edw.2 made an insurrection and was taken flagrante
crimine, 111 and they gave judgment without indictment, and he was beheaded. Sed
pro eo quod non fuit arrainatus sed secundum leges, etc., et cur res fuit aperta; ideo
fuit reversum, that is, tempus pacis.112 If the courts of justice be open, none ought to
be executed. Nothing must be done but according to law, and it is adjudged that he
was unlawfully put to death. If there be an uproar, if the King’s courts be open you
can do no martial law. 1 Edw.3, pars prima, Roger de Mortimer was
executedbymartial law when the King’s court was open, and his heir had an assize
and reversed it. Two laws will never stand in England: if the courts be open, no
martial law. 14 Edw.3, 122, the is more plain. Pasch., 28 Edw.3, rot. 33, Worcester
coram rege, Mortimer, Earl of March, was none of the best men, but you must punish
him by law, else you make him innocent. He was taken and without judgment had his
head chopped off, and his heir came and recovered all.
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This billeting of soldiers in my house is dangerous. Domus est tutissimum
refugium.113 One says, keep soldiers from idleness, or else nihil cogitat nisi de ventre
et venere.114 You hear how fruitful they are. There are 4,000 men now billeted. No
doubt but upon an humble petition his Majesty, hearing of it, will take a course with
them. The King of Denmark wants men; send them thither. Let a subcommittee draw
a petition. If this vermin be in the country, it will disable and dishearten the country.
No doubt his Majesty will meet us half way.

April 9, 1628.115

Ed.: Considering a disputed election result for Coventry, in which two sheriffs
returned results.

Sir Edward Coke. The words of the statute are, citizens free and residents be chosen,
and no other. The judgement 