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THE RIGHTS OF WAR AND PEACE 

BOOK III

Book III<516>







CHAPTER I

Certain General Rules, shewing what, by the Law of Nature, is allowable in War; where also the Author treats of Deceit and Lying.

I.The Subject and Design of this Book.I. We have already seen, not only who may make War, but for what Reasons too they are permitted to engage in it. We are now to enquire what is allowable in War, and how far, and in what Circumstances it is so. And this we must consider, either simply in itself, or with Regard to some antecedent Promise. What is simply in itself allowable in War, shall be considered first from the Law of Nature, and then from that of Nations. To begin with what Nature allows.

II.In War all Things necessary to the End are lawful.II. 1. And here we must observe, First, That in Things of a moral Nature, as we have often said before, those Means which conduce to a certain End, do assume the very Nature of that End: And therefore we are supposed to be authorised to employ those<517> Things, which are (in a moral, not a physical Sense) necessary to the obtaining our just Rights. By Right I understand what is strictly so called, and imports that Power of acting which is intirely founded on the Good of Society. Wherefore, as we have remarked elsewhere, if I cannot otherwise save my Life, I may, by any Force whatever, repel him who attempts it, tho’, perhaps, he who does so is not any ways to blame. Because this Right does not properly arise from the other’s Crime, but from that Prerogative with which Nature has invested me, of defending myself.

2. By which also I am impowered to invade and seize upon what belongs to another, without considering whether he be in fault or no, whenever what is his threatens me with any imminent Danger; but I am not to claim a Property in it, for that is not necessary to the End in Question, but only to detain it till my Security be sufficiently provided for; as we have elsewhere declared. So by the Law of Nature I have a Right to take from any one what he has of mine, and if this cannot easily be effected, I may take what is equivalent to it; and this I may do too for the Recovery of Debt. And in those Cases I become Proprietor of what I have taken, because there is no other Way of redressing the Inequality that was to my Disadvantage.

3. So likewise where the Punishment is just, there all Manner of Violence and Force, and whatever is a Means necessary to execute that Punishment, or is a Part of it, is just too; as Devastations by Fire, or otherwise, provided that they exceed not the Bounds of Equity, but bear a Proportion to the Offence committed.

III.What is lawful and right does not arise only from the Occasion of the War, but also from incident Causes in the Course of it.III. We must remember, Secondly, That this our Right is not to be accounted for only by the first Occasion of the War, but also from other subsequent Causes; as in a Suit of Law, where the contending Party does often acquire and find out a new Right, after the Process is commenced, which was not thought of before. Thus they, who join with him that invades me, whether they be Allies or Subjects, do give me a Right of defending myself against them likewise. Thus they who engage with others in an unjust War, especially in a War which they might or ought to have known to be unjust, are thereby obliged to reimburse the Charges, and to repair the Damages of it, because it is through their Fault that they are sustained. Thus too, those who come into the Measures of a War, undertaken without any warrantable Reason, are themselves culpable, and obnoxious to Punishment, in Proportion to the Injustice that accompanies their so doing; according to Plato’s Opinion, who justifies the Continuance of a War, Till the Guilty are compelled to undergo the Punishment which the Party offended shall inflict upon them.

IV.Some Things may by Consequence be acted without any Injustice, which would be no Ways lawful had they been purposely and originally designed.IV. 1. We must observe, Thirdly, That many Things sometimes fall in indirectly, and beyond our Design, to be lawful to us, to which, in the Nature of the Things, simply considered, we have no Pretence. How this holds good in the Case of Self-Defence, we have elsewhere shewn. Thus, in the getting of our own, if just so much as is precisely our Due, cannot be had, we have a Right to take more, but under the Obligation of restoring the Value of the Overplus. Thus a Ship full of Pirates, or a House of Thieves, may be sunk and fired, tho’ within the Ship, or the House, there may be Children, or Women, or other innocent Persons, who from such an Assault must needs be exposed to manifest Dan-<518>ger.Nor is he guilty of Murder, says St. Austin, who has inclosed his Estate with a Wall, if any one by the Fall of it shall be wounded and die.

2. But, as we have frequently advised before, every Thing that is conformable to Right properly so called, is not always absolutely lawful; for sometimes our Charity to our Neighbour will not suffer us to use this rigorous Right. Wherefore, in such Cases, we ought to take all possible Care to prevent all such Accidents, which may fall out beyond what we aim at; unless the Good we design be far greater than the Evil we fear, or unless, where the Good and the Evil being equal, our Hopes of obtaining the Good be greater than our Fears of the Evil, which Prudence must determine; yet so, that always in a doubtful Case we incline, as the safer Side, to that Part which provides rather for another’s Advantage than our own. Let the Tares grow up, (says our best Teacher, Matt. xiii. 29.) lest whilst you gather up them, ye root up also the Wheat with them.To destroy whole Multitudes, says Seneca, without Distinction, looks like the Rage of Fire, or the Fall of Buildings. History tells us how much Sorrow and Repentance such an immoderate Revenge cost the Emperor Theodosius, upon the Reproof of St. Ambrose.

3. Nor tho’ GOD does so sometimes, ought it to be an Example to us, because of that absolute Right of Dominion which he has over us, which he has not granted us to have over one another, as I have observed elsewhere. And yet even GOD himself, who is the just Sovereign of Mankind, does often spare a Multitude of wicked Men, for the Sake of a Few that are good; thereby declaring his Equity, as he is a Judge; as fully appears from Abraham’s interceding with GOD for Sodom. (Gen. xviii. 23.) And from these general Rules we may easily perceive, how far our Right extends against our Enemies, by the Law of Nature.

V.What we may do against them that supply our Enemies with Necessaries, explained by Distinction.V. 1. Here also there uses to arise another Question, what we may lawfully do to those, who are not our Enemies, nor are willing to be thought so, and yet supply our Enemies with certain Things. There have been formerly, and still are, great Disputes about this Matter, some contending for the Rigour of the Laws of War, and others for a Freedom of Commerce.

2. But first we must distinguish between the Things themselves. For there are some Things which are of use only in War, as Arms, &c. Some that are of no Use in War, as those that serve only for Pleasure; and lastly, there are some Things that are useful both in Peace and War, as Money, Provisions, Ships, and naval Stores. Concerning the first, (viz. Things useful only in War) it is true whatAmalasontha said to the Emperor Justinian, he is to be reputed as siding with the Enemy, who supplies him with Things necessary for War. As to the second Sort of Things, there is no just Cause of Complaint. Thus Seneca says, I will be grateful to a Tyrant, if what I present him with neither encreases, nor confirms his Power of ruining the State, for such Things a Man may give him without contributing to the common Calamity; which he thus explains, I will not supply him with Money to<519> pay his Guards, but if he wants Marble, or Robes of State, I shall injure nobody, by procuring him such Things, to gratify his Luxury. I will supply him with neither Soldiers, nor Arms; but if he will take it as a Kindness, I will help him to Comedians, and other Things that may contribute to the softening of his fierce Temper. I would not send him Gallies and Men of War, but I would procure him Pleasure Boats, Galliots, and other such Vessels, for Diversion and Recreation. So also Saint Ambrose,It is not a commendable Liberality to assist him that conspires against his own Country.

3. As to the third Sort of Things that are useful at all Times, we must distinguish the present State of the War. For if I cannot defend myself without intercepting those Things that are sent to my Enemy, Necessity (as I said before) will give me a good Right to them, but upon Condition of Restitution, unless I have just Cause to the contrary. But if the Supply sent hinder the Execution of my Designs, and the Sender might have known as much; as if I have besieged a Town, or blocked up a Port, and thereupon I quickly expect a Surrender, or a Peace, that Sender is obliged to make me Satisfaction for the Damage that I suffer upon his Account, as much as he that shall take a Prisoner out of Custody, that was committed for a just Debt, or helps him to make his Escape, in order to cheat me; and proportionably to my Loss I may seize on his Goods, and take them as my own, for recovering what he owes me. If he did not actually do me any Damage, but only designed it, then have I a Right, by detaining those Supplies, to oblige him to give me Security for the future, by Pledges, Hostages, or the like. But further, if the Wrongs done to me by the Enemy be openly unjust, and he by those Supplies puts him in a Condition to maintain his unjust War, then shall he not only be obliged to repair my Loss, but also be treated as a Criminal, as one that rescues a notorious Convict out of the Hands of Justice; and in this Case it shall be lawful for me to deal with him agreeably to his Offence, according to those Rules which we have set down for Punishments; and for that Purpose I may deprive him even of his Goods.

4. For these Reasons, those that make War publish Manifesto’s, and send out Declarations to other Nations, as well to signify the Justice of their Cause, as also what probable Hopes they have to obtain their Right.<520>

5. Now the Reason why we refer this Case to the Law of Nature, is because we find nothing in Histories decreed by the voluntary Law of Nations concerning it.<521> The Carthaginians sometimes took the Romans Prisoners, who carried Provisions to their Enemies, but upon demand set them at Liberty. When Demetrius had entered Attica with an Army, and had taken the adjoining Towns of Eleusis, and Rhamnus, designing to starve Athens, he took a Ship, attempting to relieve it, with Provisions, and hanged up the Master and Pilot of it, and by that Means deterring others from doing the like, he quickly took the City.

VI.Whether Fraud be lawful in War.VI. 1. As to the manner of acting against an Enemy; Force and Terror are the proper Characteristick of War, and the Method most commonly used: The Query is, whether Deceit be lawful; for Homer said an Enemy might be annoyed,


	Ἢ δόλῳ ἤε βίη, ἤ ἀμϕαδὸν, ἤ κρυϕηδὸν,

	By Fraud, or Force, openly or secretly.



And Pindar,


	Χρὴ δὲ πα̂ν ἓρ ——

	δοντ’ ἀμαυρω̂σαι τὴν ἐχθρόν.

	Whether by Craft or Force we overthrow,

	All Means allow’d to crush the daring Foe.



And Virgil’s Direction,


	Let Fraud supply the want of Force in War.

	

Dryd.







Is strictly followed even by Riphaeus,


	Just of his Word, observant of the Right.

	

Dryd.







And Solon, so famous for Wisdom, also observes this Maxim; so did Fabius Maximus, commended for it by Silius:


	Who to Force join’d Artifice.



2. In Homer, Ulysses, a very wise Prince, was famous for Stratagems of War; whenceLucian makes this Inference, that Deceit in War is commendable. There is nothing more profitable in War, than Fraud, saidXenophon; and Brasidas<522> inThucydides gives the greatest Honour in War to cunning Stratagems. And inPlutarch, Agesilaus said, It is both just and lawful to deceive an Enemy. And Polybius, Military Exploits performed by open Force are less considerable than what is done by Stratagem and making good Use of Opportunity. And from him Silius brings in Corvinus speaking thus,
	Bellandum est astu; levior laus in duce dextra.
	Ambush in War is still by Fortune crown’d,
	The Captain’s most for Policy renown’d.

So also thought the rigid Spartans, asPlutarch observes, therefore they offered greater Victims for a Victory obtained by Policy, than by plain Force. The same Author highly commendsLysander, ἀπάταις τὰ πολλὰ διαποικίλλοντα τον̂ πολέμου, versed in all the Arts and Skill of War. He also praises Philopoemen, that being instructed in the Cretan Discipline, he united the plain and open Way of fighting with Slights and Stratagems. AndAmmianus was of Opinion, that Without any Distinction of Valour, or Cunning, all prosperous Successes in War deserve Commendation.

3. The Roman Lawyers accounted all Fraud used against an Enemy, innocent; and that it mattered not, whether a Man baffled his Enemy by Force or Fraud. Eustathius on the 15th of the Iliad observes that Deceit is not to be blamed, as be-<523>longing to a Soldier. And among the Divines, St. Augustine, If the War be just, it concerns not Justice, whether it be managed by Force or Craft. And St.Chrysostom says that those Generals, that overcame by Subtilty, are most commended.

4. But there are Opinions which seem to maintain the contrary, of which I shall mention some hereafter. To decide this Question, it must be considered, whether Deceit be one of those Things that are always Evil, and in which the Maxim takes Place, that we must not do Evil, that Good may come of it; or whether Deceit be to be reckoned among such as are not Evil in their own Nature, but that it may sometimes happen, that they may be good.

VII.Fraud in its negative Act is not of its self unlawful.VII. We must then observe, that some Fraud consists in a negative Act, and some in a Positive; and here I enlarge the Word even to include those Things which consist in a negative Act, according to Labeo, who referred it to that Fraud which is not Evil, when a Man by Dissimulation preserves either his own, or another’s.Cicero overstretched the Point, when he said, Disguise and Dissimulation should be banished out of human Life. For since we are not obliged to discover to others all we know, or desire; it follows, that it is lawful to dissemble some Things before some Men, that is, to hide and conceal them. We may sometimes wisely conceal the Truth (said St. Austin) under some Disguise. And that this is sometimes necessary and unavoidable especially in Governors, Cicero confesses in many Places. We have a remarkable Instance of this in the Prophet Jeremy, Chap. xxxviii. 27. where the Prophet being asked of the King concerning the Event of the Siege, by the King’s Advice, wisely concealed it from the Princes, alledging another Cause of their talking together,Gen. xx. 2. which yet was not false. So Abraham told Abimelech true, when he said Sarah was his Sister, according to the Custom of speaking in those Days, being his near Kinswoman, wisely concealing that she was his Wife.<524>

VIII.Fraud in its positive Act distinguished either into such outward Acts as admit of several Constructions, or such as always signify the same by Agreement. Fraud in the former Sense lawful.VIII. 1. But Fraud, which consists in a positive Act, if in Actions is called a Feint; if in Words, a Lye. Some make this Difference between these two, that Words naturally signify the Intent of our Minds, but Actions do not. But on the contrary it is true, that Words of their own Nature, and independently of the Will of Men, signify nothing, unless it be such a confused and inarticulate Noise as is caused by Pain, which comes rather under the Denomination of an Action than a Speech. But if it be objected, that it is peculiar to the Nature of Man, above all other Creatures, that he can discover the Conceptions of his Mind to others, to which End Words were invented; which is certainly true; yet this also should be added, that such a Discovery is not made by Words only, but by Gestures, &c. as among Persons that are dumb. Whether those Gestures have naturally something common with the Thing signified, or have only a Signification by human Institution. Like to which are those Characters which (as Paulus the Lawyer says) signify not Words formed by the Tongue, but the Things themselves, either from some Likeness, as the Egyptian Hieroglyphicks, or from mere Fancy, as among the Chinese.

2. There is therefore another Distinction to be observed in this Place, which we made Use of to take away all Doubtfulness and Obscurity, concerning the Term of the Law of Nations. For we then said, that the Law of Nations signified, either what was allowed of by every Nation without mutual Obligation, or that which implied a mutual Obligation. In like manner, Words, Gestures and Characters (as<525>we have said) were invented to signify by mutual Obligation, whichAristotle calls κατὰ συνθήκην, according to common Agreement, but other Things are not so. Hence it follows that it is lawful for me to use other Things as I please, tho’ I foresee that another may place a wrong Construction upon it; I speak of the Use of those Things in itself, and not of the accidental Consequences that it may have. Therefore we must here suppose Cases, where no Harm can ensue, or where the Harm itself, setting aside the Consideration of the Deceit, is lawful.

Of the first we have an Example in our Saviour, who to the two Disciples at Emaus, (Luke xxiv. 28.) προσεποιει̑το, made as tho’ he would have gone farther, unless we had rather believe he really intended so, if they had not importuned him to stay: As GOD himself is said to will many Things conditionally, which yet come not to pass, the Condition being not performed. And in another Place, (Mark vi. 48.) CHRIST himself made as tho’ he would have passed by his Apostles sailing on the Sea, that is, unless they entreated him to come up into the Ship. Another Example may be given in St. Paul, (Acts xvi. 3.) who circumcised Timothy, tho’ he well knew what Sense the Jews would put upon it, viz. that the Law of Circumcision (tho’ it was now really abolished) did still oblige the Children of Israel, in the Opinion of St. Paul and Timothy; whereas St. Paul had something else in View, that he and Timothy might obtain a greater Opportunity of a familiar Conversation with the Jews. For neither did Circumcision, the ceremonial Law being abolished, by its Institution any longer signify such a Necessity, neither was the Evil, which followed upon the Error, in which the Jews would continue for a while, (tho’ afterwards to be laid aside) so great, as that Good which St. Paul designed, which was a more easy Propagation of the Doctrine of the Gospel. The Greek Fathers often call this dissembling οἰκονομία,good Management, of which we have an excellent Sentence of Clemens Alexandrinus, who discoursing of a good Man, says, ἐπὶ τω̂ν πλησίων ὀϕελείᾳ μόνῃ ποιήσει τινὰ ἃ οὐκ ἂν προηγουμένως αὐτῷ πραχθείη, &c.He will do some Things for the Benefit of his Neighbour, which otherwise he would not of his own free Will, and first Intention. Such was the Act of the Romans, who when they were besieged, threw Loaves of Bread from the Capitol, into the Enemies Camp, that they might not be thought to have any want of it.

An Example of the other Case, is the pretended Flight of Joshua before the Inhabitants of Ai, which is often practised by other Generals. For we suppose here the consequent Harm to be lawful, from the Justice of the War. But such a pretended Flight signifies nothing by Institution, tho’ the Enemy may take it as a Sign of Fear, which the other is not bound to guard against, using his own Liberty of going this way or that way, faster or slower, and with such or such a Countenance, as he pleases. The same Thing may be said of those, who use the Enemies Arms or Habits, or set up his Standards or Flag, as we read in many Histories.

For all these Things every Man may make use of, as he pleases, tho’ contrary to the general Custom; because that very Custom is established by the Pleasure of particular Persons, not as by common Consent, and therefore obliges none.<526>

IX.Of that in the latter Sense, the Question is difficult.IX. There is a greater Dispute concerning those Signs which enter, if I may say so, into the Commerce of Men, and in the wrong Use of which a Lye does properly consist; much is found in Holy Writ against Lying, A righteous Man hateth Lying, Prov. xiii. 5. Remove far from me Falshood and Lyes, Prov. xxx. 8. Thou shalt destroy all those that speak Lies, Psal. v. 7. Lie not one to another, Colos. iii. 9. And this St. Austin stiffly defends; with him agree many Poets and Philosophers. Remarkable is that of Homer,


	Hated to Death may that grand Villain be,

	Whose Heart and Tongue do ever disagree.



And Sophocles,


	’Tis never handsome to report a Lye;

	But if on Truth a certain Mischief wait,

	You may dissemble.



And Cleobulus,


	The truly wise abhor a shameful Lie.



Aristotle said, κατ’ αὐτὸ τὸ μὲν ψεν̂δος, ϕαν̂λον καὶ ψεκτὸν, τὸ δὲ ἀληθὲς καλὸν καὶ ἐπαινετὸν, Lying in itself is vile and base, but Truth is beautiful and commendable. Neither does the other Side want its Defenders: As first in Holy Writ, it has the Precedents of Men, whose Probity is commended, who nevertheless have sometimes lied, without being any where blamed for it: As also the formal Decision of many antient Doctors of the Christian Church, as Origen, Clemens, Tertullian, Lactantius, Chrysostom, St. Jerome and Cassianus; and indeed almost all of the primitive Christian Writers, as St. Austin himself confesses, herein dissenting from them, but owningit to be a very difficult and intricate Question, and by the Learned variously disputed, for these are his very Words.

Among the Philosophers, the open Maintainers of this Opinion are Socrates, and<527> his DisciplesPlato andXenophon; as alsoCicero; and, if we believe Plutarch andQuintilian, the Stoicks, who reckon this among the Accomplishments of a wise Man, to lie in a proper Place and Manner. Neither doesAristotle himself seem to differ from them in some Places, whose καθ’ αὐτὸ, in itself, which we have cited, may be interpreted commonly speaking, or the Thing considered in itself, without respect to Circumstances. His Expositor, Andronicus Rhodius, said thus of a Physician that told a Lye to his Patient, ἀπατἀ̑ μὲν, ἀπατεὼν δὲ οὐκ ἐστὶν, He deceives indeed, but yet he is not a Deceiver. And he gives the Reason, οὐ γὰρ τέλος ἔχει τὴν ἀπάτην τον̂ νοσον̂ντος, ἀλλὰ τὴν σωτηρίαν, Because he has no Design to deceive his Patient, but to cure him.Quintilian before mentioned defending this Opinion said, Many Things are honest, or dishonest, not simply from the Fact, but from the Motives of it. SoDiphilus,


	If a kind Lye the Life of Man can save,

	Where is the Crime to rescue from the Grave?



When Neoptolemus inSophocles asked Ulysses,


	What! not asham’d by Falshood to offend?



Ulysses answered,


	No, if our Safety thereupon depend.



The like may be brought out ofPisander and Euripides; so in Quintilian also we find, it is allowable in a wise Man sometimes to tell a Lye. AndEustathius upon the second of the Odysses, said ψεύσεται κατὰ καιρὸν ὁ σοϕὸς, A wise Man will tell a Lye upon Occasion. He also produces Testimonies out ofHerodotus and Isocrates.<528>

X.The Use of Words in another Sense, than that wherein we know they are understood, not always unlawful.X. These so different Opinions may perhaps be reconciled by the common Distinction of Lies, taken either in a stricter or a looser Sense. For we do not here take the Word Lye so largely, as comprehending every Untruth that one says, without knowing it to be such, as Gellius distinguished between mendacium dicere, and mentiri, to tell an Untruth, and to Lye. But here we take it to signify a Falsehood spoken knowingly, in a Sense contrary either to what we think or design. For what is first, καὶ ἀμέσως, and immediately declared by Words, or any other Signs, are the Conceptions of the Mind: Therefore he does not lie, who tells a Thing that is false, yet supposing it to be true; but he that tells Truth, at the same Time thinking it to be false, does certainly lye. It is the Falshood therefore of the Expression which is requisite to the common Nature of a Lye. Whence it follows, when any Word or Sentence is πολύσηγος, of divers Significations, either by common Use, or by the Custom of Art, or by any Figure that is intelligible, then if our inward Meaning agree with any of these Significations, it is not to be reputed a Lye, tho’ the Person to whom we speak may take it in a different Sense.

But these ambiguous Expressions are not rashly to be allowed, but yet may upon Occasions be justified. As if it relates to the instructing of one committed to our Charge, or to avoid some captious Questions. Of the former CHRIST gave us an Example in himself, when he said our Friend Lazarus sleepeth, John xi. 11. which his Disciples understood of his taking rest in Sleep. And when he said, John ii. 20, 21. Destroy this Temple, and in three Days I will raise it up, meaning that of his Body, he knew very well that the Jews understood it of the real Fabrick of the Temple. So again, when he promised his Disciples, Luke xxii. 30. That they should sit on twelve Thrones, judging the twelve Tribes of Israel; and Mat. xxvi. 25. That they should drink new Wine with him in his Father’s Kingdom, he knew very well, that they understood it of a Temporal Kingdom, whereof they were full of Hopes even to the very Moment of his Ascension, Acts i. 6. Thus he speaks to the People in Parables, that hearing they might not understand, Mat. xiii. 3. that is, unless they came with such Attention and Docility (or Willingness to be<529> taught) as was requisite. An Instance of the latter Case we meet with from prophane History in the Person of L. Vitellius, who being importuned by Narcissus to explain himself, and to speak freely (in regard to the loose Life of Messalina) would not be prevailed upon, but still gave such doubtful and uncertain Answers, as would admit of various Senses. Hither we shall refer the Hebrew Saying, מוטב ראם לא זשתוק אס יורע ארסלחמיר עתרברג, If a Man can speak ambiguously let him, if not, let him say nothing.

3. On the contrary it may happen, that to use this kind of speaking may not only be discommendable, but wicked, as when either the Honour of GOD, or our Charity to our Neighbour, or Reverence to our Superiors, or the Nature of the Thing in Question requires, that we should plainly declare the Truth; so in Contracts (as we have said already) whatsoever the Nature of the Contract requires to be understood, should be declared. In which Sense we may very well understand that of Cicero,That a Lye should be banished from all human Commerce, borrowed from the old Attick Law,No lying in a Market. In which Places the Word Mendacium is to be taken so largely, as to include even obscure Expressions, which we, properly speaking, do not comprehend under the Notion of Lying.

XI.The form of a Lye, as it is unlawful, consists in a Repugnancy to another’s Right. This explained.XI. 1. It is then required to the common Notion of a Lye, that what is either spoken, written, intimated by Characters, or declared by any Gesture, cannot be otherwise understood than in such a Sense as differs from the Mind of the Person who expresses it; but to a Lye strictly taken, as it is naturally unlawful, there is necessarily required some peculiar Difference; which if rightly considered, at least according to the common Opinion of Nations, can be nothing else than, the Violation of a real Right, and that subsisting without any Diminution, belonging to him, to whom we make a Sign, or direct our Discourse. For it is certain, that in Respect of himself, let him speak ever so falsly, no Man can lye. I do not here mean every Right, and what is foreign to the present Affair; but that Right which is proper and essential to the Matter in Hand, which is nothing else, but the Freedom of him, with whom we discourse to judge of the Conceptions of our Minds, a Freedom which, as by a silent Contract, we are supposed to owe him. For this, and no other, is<530> that mutual Obligation, which Men intended to introduce by establishing the Use of Speech, and such other Signs; for without that such an Establishment had been to no Purpose.

2. It is also requisite, that this Right to judge should subsist without any Diminution, while we discourse. For it may happen, that tho’ there were such a Right, it ceases or may be taken away, by some other supervening Right, as a Debt may cease by an Acquittance, or Non-Performance of some Condition. It is moreover required, that the Right that is violated be his, with whom we discourse, and not any other’s; as in Contracts there arises no Injustice, but by the violating the Right of the Contracters. Hence perhaps it is, that after Simonides, Plato refers the speaking of Truth to Justice; and that the Lying which is forbidden, Holy Writ often describes by bearing false Witness against our Neighbour, and what St. Austin himself puts into the Definition of a Lye,A Purpose to deceive; and Cicero will have the speaking of Truth referred to the Fundamentals of Justice.

3. But as this Right may be taken away by the express Consent of him, with whom we deal; as if any one shall declare before hand that he will speak false, and the other allows it, so also by a tacit Consent, or a Presumption founded upon just Reason, or by the Opposition of another’s Right, which by the Judgment of all Men is far more considerable; from these Principles rightly understood many Inferences may be drawn, which may be of Use to reconcile those different Opinions formerly mentioned.<531>

XII.That it is lawful to speak what is false to Children and Madmen.XII. First, when we talk to Children or Madmen, if what we say be false, yet it cannot be reputed a criminal Lye. Because it is generally allowed,
	Ut puerorum aetas improvida ludificetur.
	That imprudent Youth may be thus deceived.

AndQuintilian says, speaking of Children, We make them believe many Things for their Advantage. But the immediate Reason is, because Children and Madmen not having a freedom of Judgment, they cannot be injured in that Liberty which they have not.
XIII.Also when he is deceived, to whom our Speech is not directed, and whom without Speech we may lawfully deceive.XIII. Secondly, whilst we discourse with one Man that is not deceived, if a third Person be thereby deceived, it is no Lye; no Lye in Respect of him to whom it was spoken, because his Judgment continues unperverted, as does his who hearing a Fable, takes it as such, or his who hears a figurative Speech, whether κατ’ εἰρωνειὰν by way of Irony, or καθ’ ὑπερβολὴν, by an Hyperbole, which Figure brings us to the Truth by something which is not true; as Seneca speaks, and Quintilian calls it, A lying Exaggeration. Neither is it a Lye in respect of him, that hears it by the by; because he is not concerned in the Discourse, and therefore we are not any ways obliged to inform him right; but if that Person mistake our Meaning, he may thank himself, and not any Body else, for his being deceived. For (if we consider it rightly) the Discourse between ourselves is no Discourse at all in respect to a Stander by, but a meer Sound that may indifferently signify any Thing. Therefore neither was Cato the Censor to be blamed for promising Assistance to his Confederates, tho’ falsly, nor Flaccus in reporting to others, that Aemilius had taken the Enemies City by Storm; tho’ the Enemies were deceived by it. Plutarch relates the like of Agesilaus. For nothing was here said to the Enemy, and the consequent Damage was an accidental Thing, and not in itself unlawful to wish, or cause to an Enemy. And to this Kind do St. Chrysostom and St.Hierom refer that Saying of St. Paul, wherein he reproved St. Peter at Antioch for too much judaizing, supposing that St. Peter well understood, that he did it not seriously, but to accommodate himself to the Weakness of those who heard him.
XIV.And when our Speech is directed to him, that is willing to be deceived.XIV. 1. Thirdly, When we are certain that he with whom we discourse will not only not be offended, tho’ his Judgment be for that Time imposed upon, but on the contrary will be thankful for it, on account of the Advantage, that he shall get by it, there is no Lye properly so called, or unjust Deceit, committed, no more than he can be charged with Theft, who presuming the Owner’s Consent spends something of his of small Value to obtain him a great Profit. For in such Cases, where we have so much Reason to be assured of what we think, a Presumption of another’s Will has the same Force as an express Consent. And it is an incontestable Maxim that no Wrong is done to him that is willing. Wherefore a Person seems<532> not to be culpable, when he comforts his sick Friend, by making him believe what is false, as Arria did Paeteus upon the Death of their Son, which Story is inPliny’s Epistles; or he that in a Danger encourages the Soldiers with false News, whereby he occasions their Safety and Victory; and so the deceived is not catched, as Lucretius speaks.

2. AndDemocritus, ἀληθομυθεύειν χρεὼν, ὅπου λώϊον We must speak Truth, when it is for our Interest; and Xenophon, ϕίλους δίκαιον ἐξαπατἀ̑ν, ἐπὶ δὲ ἀγαθῷ, It is lawful to deceive our Friends, for their Advantage; andClemens Alexandrinus allows, ψεύδεσθαι ἐν θεραπείας μέρει, To use a Lye for a Remedy: So Maximus Tyrius, καὶ ἰατρος νοσον̂ντα ἐξαπατἀ̑, καὶ στρατηγὸς, καὶ κυβερνήτης νάυτας, καὶ δεινὸν οὐδὲν, The Physician deceives his Patient, the General his Soldiers, and the Pilot his Mariners, and yet no Injury. And Proclus on Plato gives this Reason, τὸ γὰρ ἀγαθὸν κρει̑ττόν ἐστι τη̂ς ἀληθείας, Goodness is preferable to Truth. The like we have in Xenophon, that their Confederates were coming to their Assistance; and of Tullus Hostilius, that he ordered the Alban Army to withdraw, in order to surround the Enemy; (tho’ he knew it was an Effect of the Alban General’s Treachery) and that Salubre Mendacium, that wholesome Lye of Quinctius the Consul (as Historians call it) to encourage his Army, gave out, that his left Wing had routed their Enemies; and of many others. But we must observe, that the Injury done to the Judgment in this Case, is of less Concern, because it is but as for a Moment, and the Truth immediately appears.

XV.And when he that speaks, uses that Sovereign Power that he has over his own Subjects.XV. 1. Fourthly, Another Consequence which has an Affinity with the former is this, that it is not a criminal Lye, when he who has an absolute Right over all the Rights of another, makes use of that Right, in telling something false, either for his particular Advantage, or for the publick Good. And Plato seems to have respect to this, when he allows Princes the Liberty to speak false. And yet when he sometimes grants, and sometimes takes away this Privilege to, and from Physicians, he seems to make this Difference, that he gave it to the publickly authorized ones, and took it away from such as assumed it to themselves. Yet the same Plato does justly acknowledge, that it is not suitable to the Nature of GOD to lye, notwithstanding the Sovereign Power that he has over Men, because it is an Argument of Weakness to fly to such Shifts.<533>

2. An Example of this, perhaps, innocent Falshood we have in Joseph, and commended by Philo, who being Viceroy, pretends, tho’ against his Knowledge, to charge his Brethren, first with being Spies, and afterwards Thieves. And in Solomon, who gave a remarkable Demonstration of his divine Wisdom, when to discover the true Mother, he commanded the living Child to be divided, when he intended nothing less [[sic: of the kind. 1 Kings iii. 25, 26, 27. True is that Saying of Quintilian, Sometimes the common Good requires that some Falshoods should be maintained.
]]
XVI.Or perhaps, when the Life of an innocent Person, or something equal to it, cannot otherwise be preserved.XVI. Fifthly, When the Life of an innocent Person, or something equal to it, cannot otherwise be preserved, or the Execution of a dishonest Act be otherwise prevented; as was the Fact of Hypermnestra, commended by Horace.<534>


	Splendide mendax, & in omne Virgo

	Nobilis aevum.

	

Lib. 3. Od. 11.








	A Virgin famous for her pious Lye,

	Whose glorious Memory shall never die.



XVII.That it is lawful by speaking false to deceive an Enemy, by whom asserted.XVII. 1. What we have now laid down, does not extend so far as the common Maxim of some wise Men, who assert in general, and without Restriction, that it is lawful to lye to an Enemy: ThusPlato andXenophon among the Greeks,Philo among the Jews, and St. Chrysostom among the Christians, to the Rule given against Lying, add this Exception, Unless we have to do with an Enemy. Hither we may perhaps refer that Message sent by the Men of Jabesh Gilead to the Ammonites, by whom they were besieged, 1 Sam. xi. 10. And that ofElisha<535> the Prophet, 2 Kings vi. 19. as also that of ValeriusLaevinus, who boasted that he killed Pyrrhus.

2. To the third, fourth, and fifth of the Observations abovementioned, we may refer that of Eustratius Archbishop of Nice, Ὁεν̂̔ βουλευόμενος οὐκ ἐξ ἀνάγκης ὁ ἀληθεύων ἐστιν· ἐστὶ γάρ πὸτε τὸν ὀρθω̂ς, βουλευόμενον καὶ περὶ αὐτον̂ τον̂ ψεύδους βουλεύσασθαι, ἵν· ἐπιτηδὲς ψεύδηται πρός τινα ἢ ἐχθρὸν ὄντα, ἵνα σϕάλη αὐτὸν, ἢ ϕίλον ἵν’ ἐκκόψῃ αὐτὸν ἀπὸ κακον̂, καὶ τούτων τὰ παραδείγματα ἐν ταις ἱστορίαις πολλὰ. There is not always a Necessity that a good Counsellor should speak Truth; for possibly a good Councellor may consult how he may designedly tell a Lye, whereby either to deceive his Enemy, or save his Friend from Harm. Examples of these Kinds are common in all Histories. And Quintilian says, that a Lye, otherwise blameable, even in a Slave, will deserve Commendation, when a wise Man makes Use of it to hinder one from being murdered by Highwaymen, or to save his country by deceiving an Enemy.

3. I know the Schoolmen of some Ages past will not allow of this, who out of all the primitive Fathers have generally chose St. Austin for their Guide in almost every Thing; yet, tho’ they are scrupulous of admitting false Speaking in any Case, they allow of tacit Interpretations, so contrary to all Use, that it is doubtful whether it be not better to admit of false Speaking to some Persons, in the fore-mentioned Cases, or some of them (for I do not here pretend to determine any Thing) than so generally to distinguish them from Falshood, as when they say I know not, they mean, I know not how to tell you so. Or, I have nothing, they mean, I have nothing to give you. And many such like mental Reservations, which even common Sense is ashamed of; and which, if allowed, will introduce plain Contrarieties; so that he that affirms any Thing, may be said to deny it, and he that denies a Thing, may be said to affirm it.

4. For it is certain, that there is no Word but may admit of a double Interpretation, because every Word, besides the primitive Signification,  has also a derivative one, and that divers, according to the Diversity of Arts, and also others by Metaphor, or some such Figure. Neither do I like their Device better, who, as if<536> they quarrelled more with the Word than the Thing, call that Jest which they speak with a Countenance and Pronunciation very serious.

XVIII.This is not to be extended to Words promissory.XVIII. But we must observe, that what we have here said concerning false Speaking, is to be referred to assertory (or affirming) Speech, (and that too so far only as to hurt Nobody, but a publick Enemy) but not to promissory. For every Promise, as I said before, confers a new and special Right to the Person promised: And this is in Force, even among Enemies, notwithstanding their open Hostility, and that not only in express Promises, but also in tacit ones, as when an Interview is demanded, of which we shall treat more here after, when we come to speak of publick Faith to be preserved amongst Enemies.

XIX.Nor to Oaths.XIX. Neither is it to be extended to Oaths, either as sertory or promissory, for Oaths have a Power to exclude all Exceptions which may arise from the Party we deal with, because therein we treat not only with Men, but with GOD, to whom we stand obliged by our Oaths, tho’ there should arise no Right at all to Man: And, as I have said already, it is not so in other Speeches, as in Oaths, for in others it is enough to clear us of a Lye, if the Words be true in any Sense, not altogether unusual; but in Things sworn it is necessary that our Words be true in that Sense, in which we sincerely believe those to whom we swear, understand them; so that we perfectly abhor their Impiety, who scruple not to affirm, that it is as lawful to deceive Men with Oaths, as Children with Toys.

XX.It is more generous, and more agreeable to Christian Simplicity to abstain from Falshood, even to our Enemies, illustrated.XX. 1. We know there are some Kinds of Fraud, which, tho’ naturally permitted, yet are rejected by some Nations and Persons, not so much on the Account of any Injustice in them, as out of either a Greatness of Spirit, or sometimes a Confidence of our own Strength. There is inAelian a remarkable Saying of Pythagoras, that Man comes near to GOD in two Things, in always speaking Truth, and in doing Good to all Men. And in Jamblicus,Truth is the Guide to all Good, both divine and human. And in Aristotle, Ὁ μεγαλόψυχος παῤῥησιαστικὸς, καὶ ἀληθευτικὸς, A Man of a great Soul delivers himself with Freedom and Truth. And inPlutarch, Τὸ ψεύδὲσθαι δουλοπρεπὲς, It is base and servile to lye. AndArrianus of King Ptolemey, καὶ αὐτῷ βασιλει̑ ὄντι αἰσχρότερον ἢ τῷ ἀλλῳ ψεύσασθαι ἠ̂ν, It is much worse in a King to lye, than in another. So the same Author, of Alexander, Οὐ χρη̂ναι τὸν βασιλέα ἄλλο τι ἢ ἀληθεύειν, πρὸς τοὺς ὑπηκόους, A Prince should speak nothing to his Subjects but Truth. AndMamertine speaks of Julian. Admirable is the Agreement between our Prince’s Tongue and his Heart; he is sensible that Lying argues a base and mean Spirit, and is a servile Vice; and whereas Fear or Want makes Men Lyars, that Prince is ignorant of his own Majesty that lyes. Plutarch records of Aristides, Φύσις ἱδρυμένη ἐν ἠ̂θει βεβαίῳ καὶ πρὸς τὸ δίκαιον ἀτενὴς, ψεν̂δος δ’ οὐδ’ ἐν παιδια̂ς τινι τρόπῳ προσιεμένη, He was naturally so great an Admirer of Truth, that he would not allow of a Lye in Jest. And Probus of Epaminondas,So great a Lover of Truth, that he would not tell a Lye, tho’ but<537> for Sport. Which ought the more religiously to be observed by Christians, who are not only commanded to use Simplicity, Matt. x. 16. but are also forbidden idle Talk, Matt. xii. 36. having him for an Example in whose Mouth was found no Guile. Wherefore, asLactantius said, he that is truly honest and just will not say with Lucilius, Homini amico ac familiari non est mentiri meum, It is not my Custom to tell a Lye to my Friend; but also will think it his Duty not to lye to a Stranger, or an Enemy; nor will his Tongue ever speak what his Heart does not think. Such a one was Neoptolemus, says Sophocles, ὑπερβάλλων ἁπλότητι, καὶ εὐγενείᾳ, Excelling for his generous Candor: As Dion Prusaeensis rightly observed, who being urged by Ulysses to use Treachery, replied,


	I grieve to hear your secret Treacheries,

	But should do more to act as you advise.

	If I (Ulysses) were not nobly born,

	I yet should base unmanly Actions scorn:

	But it would ever shame Achilles Son,

	To steal by Craft what should by Force be won.



And Euripides,


	A gallant Soul will gallant Actions do,

	And scorns by Treachery to kill his Foe.



3. ThusAlexander said he would not steal a Victory; and Polybius writes, that the Achaeans hated to use Fraud against an Enemy, esteeming that the surest Victory, which, to use Claudian’s Words,
	Confessus animo quoque subjugat Hostes.
	A Victory confess’d by Enemies is true.

So were the Romans till the second Punick War; so thatAelian said, ἴσασι Ῥωμαι̑οι ἀγαθοὶ ει̑ναι καὶ οὐ μὲν διὰ τέχνης καὶ ἐπιβουλη̂ς καταγωνίσασθαι τοὺς ἐχθροὺς, The Romans are truly valiant, overcoming their Enemies, not by Craft and Subtilty, but by plain Force. And when Perseus the Macedonian King was deceived by the Hopes of Peace, the old Senators disallowed the Act, as inconsistent with Roman Bravery, saying, that their Ancestors prosecuted their Wars by Valour, not Craft, not like the subtil Carthaginians, nor cunning Grecians, among whom it was greater Glory to overcome their Enemies by Treachery, than by true Valour. To which they added, That sometimes Cunning might for a little While prevail against Valour, but his Courage was for ever lost, who was convinced that in a regular and<538> just War, he was neither by Fraud, nor by Chance, but engaging closely in Battle, with his whole Strength, fairly vanquished. So in later Times we read in Tacitus,That the Roman People avenged themselves on their Enemies, not by Craft or Cunning, but openly, and by Force of Arms. Such also were theTibarenes (a People of Cappadocia) who always proclaimed the Time and Place of Battle. The like does Mardonius in Herodotus testify of the Grecians in his Time.
XXI.That it is not lawful for us to force another to do what is lawful for us to do, but not for him.XXI. As to the Manner of prosecuting a War, this Rule is also necessary, that whatsoever is unlawful for a Man to do, is also unlawful for another to force or persuade him to. As for Example, it is unlawful for a Subject to kill his Prince, or to deliver up a Town without the Consent of a Council of War, or to plunder his Countrymen. Therefore it is also unlawful to persuade him, who continues a Subject, to do so; for he that causes another to sin, always sins himself; neither is it enough to say, that it is lawful for him who tempts another to a base Act to do it himself, as to kill an Enemy, suppose; he may kill him, it is true, but not in such a Manner. And St. Augustine says true, It signifies nothing, whether a Man commit a Crime himself, or employ another to do it for him.
XXII.Yet we may use his Service that freely offers it.XXII. But it is another Thing if a Person shall freely offer himself, without any Persuasion to it; for it is not unlawful for us then to make use of him, as an Instrument, to do that which it is lawful for us to do. As we have proved already, by the Example of GOD himself. We receive a Deserter by the Law of War, said Celsus, that is, it is not contrary to the Law of War, to receive him, who quitting the Enemy’s Party, embraces ours.







CHAPTER II

How Subjects Goods, by the Law of Nations, are obliged for their Prince’s Debts: And of Reprisals.

I.Naturally no Man is bound by the Fact of another but the Heir.I. 1. Let us now come to those Rights which the Law of Nations allows us, which partly belong to every War, partly to some particular Kinds of War only. Let us begin with the first. By the bare Law of Nature no Man is bound by the Fact of another, but he that inherits his Goods. For when Pro-<539>perty was first introduced, it was then agreed on, that all Debts should pass together with the Goods to the next Possessor. The Emperor Zeno used to say, that it was contrary to natural Equity, that one Man should be troubled for another Man’s Debt. Hence arise those Titles in the Roman Laws, that a Wife shall not be sued for the Husband; nor the Husband for the Wife; the Son for the Father; nor the Father or Mother for the Son.

2. Neither (as Ulpian says expressly) shall particular Persons be obliged for the Debts of the Community, that is, if the publick Stock be able to discharge them; otherwise they shall be, not as particular Persons, but as they are part of the Whole.Seneca says, If any Man lend Money to my Country, I shall not own myself his Debtor, nor take it as my own Debt,but shall willingly pay my Proportion to discharge the Debt. He had said before, As one of the People, not as for myself, I shall pay, but advance it for my Country. So again, Every particular Person owes, not as his own Debt, but as part of the Publick. Hence it was particularly provided by the Roman Laws, that no Peasant should be obliged for the Debts of another Peasant; and in another Place, that no one’s Possession should be distrained for the Debts of another, nor even for the Publick; and in Justinian’s Novels, ἐνεχυριασμοὶ, Reprisals, are expressly forbid; giving this Reason for it, because it is not just that one Man should be the Debtor, and another be forced to pay the Debt; where also such Exactions are called odious. And Theodorick, in Cassiodore, called it a base License, for one Man to be kept as a Pledge for another.

II.But by the Law of Nations, the Goods and Persons of Subjects are obliged for their Prince’s Debts.II. 1. Tho’ this be true, yet by the voluntary Law of Nations, it may be, and as appears has been introduced, that whatsoever Debts any State, or the Prince, shall<540> contract, either primarily by themselves, or be engaged for by not restoring to others what is their Right; all the Goods, both corporal and incorporal, of their Subjects, shall be obliged to discharge. But this was occasioned by a Kind of Necessity, otherwise there would be such a Loose given, as to let in all Manner of Injuries, for the Goods of Princes cannot so easily be seized upon as those of private Men, who, being many in Number, have each their own. Wherefore Justinian reckons it among those Rights which Nations have established amongst themselves, because they judge it useful and necessary to Mankind.

2. Neither is this so disagreeable to Nature, that it might not be brought in by Custom, and the tacit Consent of Nations, since Sureties stand obliged for other Mens Debts, without any other Cause than their own free Consent. It was also believed, and with Reason believed, that Foreigners, for whom little Regard is had in many Places, would not be able so easily to obtain their Right, or find Means to be indemnified, as the Members of the same Civil Society amongst themselves. Besides, the Benefit arising from this Obligation being common to all People, they that find themselves aggrieved by it at one Time, may be relieved by it at another.

3. That this has passed into a Custom, appears not only from compleat Wars between Nation and Nation, (for what is practised in such Wars the very Words of the Denunciation declare).Against the antient Latin People, and the Men of old Latium, I denounce and make War, says the Herald in Livy. So when the People’s Consent was demanded,Is it your Will and Pleasure that War shall be proclaimed against King Philip, and the Macedonians, and all under his Dominion? And in the Decree itself, The Roman People do denounce War against the Hermundulian People, and the Men of Hermunduli. Which is out of Cincius, in his ResMilitaris. Also, in another Place, Let him be an Enemy, and all that areunder his Protection. But also from what is practised where no perfect War is absolutely denounced; yet where a certain violent Prosecution of our Right is necessary, which is, as it were, an imperfect War. Agesilaus formerly told Pharnabazus, a Subject to the King of Persia, Ἡμει̑ς, ὠ̑ ϕαρνάβαζε, καὶ ϕίγοι ὄντες πρότερον βασιλέως, ἐχρώμεθα τοι̑ς ἐχείνου πράγμασι ϕιλικω̂ς· καὶ νν̂ν πολέμιοι γεγονότες, πολεμικω̂ς· ἓν ον̂̔ν καί σε τω̂ν βασιλέως κτημάτων ὁρω̂ντες εἰ̂ναι βουλόμενον, εἰκότως διὰ σον̂ βλάπτομεν ἐκει̑νον, When (O Pharnabazus) we were heretofore Friends to the King, we dealt<541> friendly to all that belonged to him; but now being his Enemies, we shall use them all as Enemies; and therefore, since you resolve to continue one of his, we shall endeavour to hurt him through you.

III.An Example in taking of Men prisoners.III. 1. A Branch of the Execution of this Right is, what the Athenians called Ἀνδροληψίαν, Taking of Men Prisoners: Concerning which the Attick Law was this, Ἐάν τισ βιαίῳ θανάτω ἀποθανῃ, ὑπὲρ τούτου τοι̑ς προσήκουσιν εἰ̂ναι τὰς ἀνδροληψίας, ἔως ἂν ἢ δίκας τον̂ ϕόνου ὑποσχωσιν, ἢ τοὺς ἀποκτείναντας ἐκδω̂σι· τὴν δὲ ἀνδροληψίαν εἰ̂ναι μέχρι τριω̂ν πλέον δὲ μή, If any Man was found murdered, the next of Kin had a Right to take any three Men, and no more, and detain them till the Murderer were either punished or delivered up in Order to it. Hence we may see, that there is a Kind of incorporeal Right of Subjects, (that is, a Liberty to live where they please, and to do what they please) engaged for the Debts of every Society, which ought to punish such of their own Body, who shall injure those of another Society; so that the Members thereof may be held in Bondage until the Society do that which it is bound to do, that is, punish the Offenders. For tho’ the Aegyptians (as we learn out of Diodore) did maintain, that it was not just to imprison a Man for Debt, yet there is nothing in it contrary to Nature; and the contrary Practice prevailed, not only amongst the Greeks, but also amongst other Nations.

2. Aristocrates, who was Contemporary with Demosthenes, proposed that a Decree might pass, that whosoever should kill Charidemus, might be taken wherever he was met with; and who ever made Resistance should be held as an Enemy. In which Demosthenes finds these Faults. First, ThatAristocrates did not distinguish the killing Charidemus justly or unjustly, since it was possible to have been justly. Next, That he did not put in this Clause, that in Case Charidemus happened to be killed, Judgment should first be demanded against the Murderer, before the Permission of seizing him was made use of. And thirdly, That not they among whom he should be killed, but they that protected the Murderer, should be reputed as Enemies. The Words of Demosthenes are these, Ὁ μὲν νόμος, ἂν μήτε δίκας ὑπόσχωσι παῤ οἰ̂ς ἂν τὸ πάθος γένηται, μήτε τοὺς δεδρακότας ἐκδίδωσι, κελεύει κατὰ τούτων εἰ̂ναι τὸ ἀνδρολήψιον κατὰ τριω̂ν· ὁ δὲ τούτους μὲν ἀθώους παρη̂κε, καὶ οὐδὲ λόγον πεποίηται περὶ αὐτω̂ν οὐδένα, τοὺς δὲ τὸν ἤδ’ πεϕευγότα, ϕήσω γὰρ οὕτω, κατὰ τὸν κοινὸν ἀνθρώπων νόμον, ὃς κει̑ται τὸν ϕεύγοντα δέχεσθαι ὑποδεξαμένους ἐκσπίνδους εἰ̂ναι γράϕει ἐὰν μὴ τὸν ἱκέτην ἔκδοτον διδω̂σιν, If a Murder be committed among any People, and they refuse either to punish, or deliver up the Murderer, the Law allows us to seize on three Men; but he (Aristocrates) leaves these Men untouched, and does not so much as mention them, but would have those prosecuted as Enemies, who have, according to the common Right of Nations concerning Suppliants, received him that has fled to them for Protection, (for so I put the Case) unless they deliver him up. The fourth Thing that he finds Fault with, is, That Aristocrates would immediately bring it to an open and compleat War, whereas the Law only demands the taking up of three Men.

3. Of these four Exceptions, the first, second, and fourth are reasonable, but the third, unless confined to the sole Event of the Murder done, either accidentally, or in Self-Defence, I cannot help thinking, that Demosthenes reasons here rather like an Orator, or one that seeks for every Thing that may serve to favour his Cause, than according to Truth and Right; for (as we said before) that Right of Nations to receive and defend Suppliants, does only concern them whom Fortune, not their own Crime, has made miserable.

4. Otherwise there is no Difference between those among whom the Crime was committed, and them who refuse either to punish or to deliver up the Offender. And therefore the Law it self, cited by Demosthenes, has been thus interpreted<542> either by Custom, or by some express Clause, added afterwards to prevent the like Cavils: No Body will deny the Truth of one of them, who has read that ofJulius Pollux, ἀνδρολήψιον δὲ ὅταν τὶς τοὺς ἀνδροϕόνους καταϕυγόντας ὥς τινας ἀπαιτω̂ν μὴ λαμβάνῃ ἔξεστιν ἐκ τω̂ν οὐκ ἐκδιδόντων ἄχρι τω̂ν τριω̂ν ἀπαγαγει̑ν, The seizing of Men is then lawful, when a Man having demanded Murderers who have fled to others for Refuge, cannot receive them; for the Right of apprehending three Men, is against those that refuse to deliver up the Delinquent. And soHarpocration, Ἀνδροληψία τὸ ἁρπάζειν ἄνδρας ἐκ τινὸς πόλεως· ἐνεχύραζον γὰρ τὴν ἔχουσαν πόλιν τὸν ἀνδροϕόνον, καὶ μὴ προϊεμένην αὐτὸν εἰς τιμωρίαν, The Right of taking Prisoners, is to snatch away some Men from some City: For against such States, who received Malefactors, and refused to deliver them up to Punishment, they antiently used this Right of Reprisal.

5. The like may be done by any State, whose Subject has been manifestly and injuriously taken away and detained. So at Carthage some opposed the taking Ariston the Tyrian Prisoner, upon this account, That the like would be done against the Carthaginians, both at Tyre, and in other trading Towns, where their Business called them.

IV.And in seizing their Goods.IV. Another Kind of forcible Execution is ἐνεχυριασμὸς,Reprisals among divers Nations, called so by our modern Lawyers, which the Saxons and English callWithernam, and the French, where commonly an express Permission must be obtained from the King for that Purpose, Letters ofMark, and is of Force (as Lawyers say) where Right is denied.

V.Which is lawful when our Right is first denied, and when that is, where is also shewed, tho’ the Thing be adjudged, yet it neither gives, nor takes away any Man’s Right.V. 1. Which may be supposed, not only when Judgment cannot within a reasonable Time be obtained against a Malefactor, or a Debtor, but also when in a Case that will not admit of any Doubt, (for in doubtful Cases the Presumption is in favour of the Judges established by public Authority) Sentence shall pass plainly against Right. For the Authority of the Judge is not of the same Force against Strangers, as Subjects: Nay, even between Subjects, it does not make void a just Debt. For (as Paulus the Lawyer observes) A real Debtor, tho’ he be discharged<543> by the Judge, yet by the Law of Nature still continues a Debtor; and when by an unjust Sentence, a Creditor had taken away something from the right Owner, that had not been the Debtor’s, as if engaged to him, the Question being put, whether the Debt being paid, that Thing should be restored to the Debtor, Scaevola maintained that it should. Here is the Difference; Subjects are bound up by the Sentence of the Judge, tho’ it be unjust, so as they cannot oppose the Execution of it lawfully, nor by Force recover their own Right, for the Efficacy of that Power under which they live: But Strangers have a coercive Power, tho’ it be not lawful to use it, whilst they may recover their Right in a judicial Way.

2. Therefore in such a Case, that both the Persons and Moveables of his Subjects, that refuses to render Justice, may be seized, is not indeed authorized by Nature, but generally received by Custom. We have a very old Example of this in Homer’s Iliad, where Nestor is said to drive away the Cattle of the Eleans, because they had before plundered his Father’s Horses, ῥύσι’ ἐλαυνόμενος, taking them by way of Reprisal; where ῥύσια is expounded by Eustathius; τὰ ἀντὶ τινω̂ν<544> ῥυόμενα, ὅ ἐστιν ἑλκόμενα καὶ ἀντὶ τω̂ν προαρπασθέντων ἁρπαζόμενα, Things taken in lieu of others, that is, seized, and carried away to make amends for others taken from us. Whereupon, as the Story goes, Proclamation was made, that every Man to whom the Eleans owed any Thing, should come, and take of the Spoil proportionably to his Debt, that is to say,


	 Μή τις ἀτεμβόμενος κίοι ἴσης.




	That no one might go without his just Share.



Another Example we have in the Roman History, where Aristodemus, Tarquin’s Heir, seized the Roman Ships at Cumae, for the Goods of the Tarquins detained at Rome.Dionysius Halicarnassensis says he took the Servants, Cattle, and Money. And in Aristotle in his second Book of Oeconomicks, we find a Decree of the Carthaginians to seize foreign Ships, εἴ τις σύλαν ἔχει, If any had a Right of Reprisals.

VI.This Right reaches not to the Life of him that is taken.VI. It has also been believed among some People, that the Lives of innocent Subjects stand engaged on the like account, and that perhaps upon this Presumption, that every Man has an absolute Power over his own Life, and that it may be transferred to the State; which we have said elsewhere, is without Foundation, and not consistent with sound Divinity. Yet it may happen, that Subjects may be killed, tho’ not designedly, but accidentally; namely, while they attempt by Force to hinder the Execution of this Right. But if such a Thing may be foreseen, we are obliged by the Law of Charity to forbear the Prosecution of our Right, (as we have shewed in another Place) since by that Law we Christians especially should set a greater Value upon the Life of a Man, than upon our Goods, as he has been also shewed elsewhere.

VII.The Distinction herein between the Civil Law, and the Law of Nations.VII. 1. Moreover in this, as in several other Cases, we must take heed, that we distinguish between those Things that are properly due by the Law of Nations, and those that are due by the Civil Law, or by particular Agreements between some People.

2. By the Law of Nations all the Subjects of the Sovereign from whom one has received an Injury, who are such from a permanent Cause (i.e. settled in the Country) are liable to this Law of Reprisals, whether they be Natives or Foreigners; but not if they be only Travellers, or sojourn there but for a little Time. For these Reprisals are much of the same Nature with Taxes, which are introduced for the paying of publick Debts. Wherefore they are exempted from them, who only for a Time are Subjects to the Law of the Place. Amongst perpetual Subjects,<549> the Law of Nations excepts only from Reprisals, the Persons of Ambassadors and their Baggage, when they are not sent to our Enemies.

3. But by the Civil Law of Nations, the Persons of Women and Children use to be privileged, and even the Goods of Scholars and such as go to Fairs. By the Law of Nations every Person is permitted to use the Right of Reprisals, as at Athens, ἐν ἀνδρολεψία, in the seizure of Persons. By the Civil Law of many Nations this Right must first be desired of the Sovereign, in other Places from the Judges: By the Law of Nations the Propriety of Things taken, is immediately acquired to the Value of the Debt and Charges, the remainder to be restored: By the Civil Law, the Persons concerned therein use to be cited, and the Goods by publick Authority sold, and delivered to the Creditors. But in these and the like Cases one may consult the Civilians, and especially Bartolus, who has written concerning Reprisals.

4. I shall add this because it helps somewhat to qualify the Severity of this Right, in itself too rigid, viz. that they who either by not paying what they owe, or not doing Justice to injured Persons, have occasioned these Reprisals, are bound by the Laws of GOD and Nature, to make Satisfaction for those Losses, which others have suffered upon this account.







CHAPTER III

Of a just or solemn War, according to the Right of Nations, and of its Denunciation.

I.That a solemn War by the Right of Nations, is to be between divers People.I. 1. We have already mentioned, that according to the Opinion of the best Authors, a War is often said to be just, not from the Cause whence it<550> arises, nor, as elsewhere, from the great Actions done in it, but from some peculiar Effects of Right. But what manner of War this is, is best understood by the Definition which the Roman Lawyers give of an Enemy. Pomponius says,They are Enemies, who publickly denounce War against us, or we against them; the rest are but Pirates, or Robbers. So says Ulpian,They are Enemies against whom the People of Rome have publickly declared War, or they against the Romans; the rest are called pilfering Thieves, or Robbers. Wherefore he that is taken by Robbers, is not a Slave to those that take him, neither does he want the Right of Postliminy. But one taken by the Enemy, suppose by the Germans, or Parthians, is the Enemies Slave, and may recover his former Condition by the Right of Postliminy. And Paulus the Lawyer says, They that are takenby Pirates, or Robbers, continue free. To which we may add that of Ulpian,In civil Dissentions, tho’ by them the State be often wounded, yet the Ruin of the State is not intended; they that embrace either Party, are not such Enemies as they who have the Right of taking Prisoners, and of Postliminy; therefore they who are taken and sold, and afterwards recover their Liberty, have no Occasion to petition the Prince for their Freedom, having never left it.

2. This only is to be observed, that under the Example of the People of Rome, whosoever has sovereign Power in a State is to be comprehended. He is an Enemy (says Cicero) Who has the Government of publick Affairs, a publick Council, a Treasury, the Right of commanding the People by Vertue of their Consent and Union, the Power of making Peace and War, when necessary.

II.A Distinction of a Nation doing unjustly from a Company of Pirates and Robbers.II. 1. Neither does a State immediately cease to be a State, tho’ it commits some Acts of Injustice, even by publick Deliberation; nor is a Company of Pirates and Robbers to be reputed a State, tho’ perhaps they may observe some kind of Equity among themselves, without which no Body can long subsist. For these latter are associated on the account of their Crimes; but the other, tho’ sometimes not wholly guiltless, do associate for the peaceable Enjoyment of their own Rights, and to do Right to Foreigners, if not in all Things according to the Law of Nature, which (as I have elsewhere shewed) among many Nations, is in part forgotten, at least according to the Agreements which they have made, and the Customs that are established. Thus the Commentator upon Thucydides observes; that whilst the Greeks allowed Piracy they abstained from Murders, from robbing in the Night and from stealing plowing Oxen. And Strabo informs us, that other Na-<551>tions, tho’ they lived by Piracy, upon their return Home, would send to the Owners, that if they would they might redeem their Goods at a moderate Price; to which we may refer that of Homer Odyss. &. 14.


	 Καὶ μὲν δυσμενέες,




	In search of Prey to foreign Coasts they sail,

	And if successful, then do with full Gale

	Return unto their Country, fearing still

	The Gods, that do regard both Good and Ill.



2. But in Morals, the principal Part gives form to the Whole: And as Cicero well observed in his 5th Book De Finibus, Because it contains the greatest Parts, and spreads furthest, the Whole is named from it; to which agrees that of Galen, ἀπὸ τον̂ πλεονεκτον̂τος ἐν τῃ κράσει γίνονται αἱ προσηγορίαι, In Mixtures the Denomination is always taken from that which is the greatest Portion. The same Author often calls them ὀνομαζόμενα κατ’ ἐπικράτησιν, named from the most powerful. WhereforeCicero was too loose in his Expression, in saying, when a King is unjust, the Nobles unjust, or the People, it is not properly a corrupt State, but none at all. Which St. Augustine thus corrects, Neither can I therefore say that a People is no People, or the State no State, as long as there remains a Multitude of reasonable Creatures associated for the Defence of the Things that they love. A sick Body is yet a Body. And a State, however distempered, is still a State, as long as it has Laws and Judgments, and other Means necessary for Natives, and Strangers, to preserve, or recover their just Rights.Dion Chrysostome is more in the right, who says that the Law (especially that of Nations) is in a State, as the Soul in a human Body, for that being taken away it ceases to be a State.Aristides in his Exhortation to the Rhodians unto Peace, shews that many good Laws may be consistent even with<552> Tyranny. AndAristotle says, that tho’ in an Aristocracy, or Democracy, the Nobles or People govern ill, yet that does not immediately destroy the Civil Government, but only renders it vitious. Let us illustrate this by Examples.

3. We have already declared the Opinion of Ulpian, that they who are taken by Robbers do not become their Slaves; but he says, those taken by the Germans lost their Freedom. Yet among the Germans, whatever Robberies were committed without the Bounds of any State, were not blamed; they areCaesar’s own Words. And Tacitus tells us, that the Venedirobbed in the Woods and Mountains between the Peucini and Fenni. He also observes, that the Catti, a noble People of Germany, practised Robberies. And again the Garamentes, a Nation abounding in Robbers, and yet a Nation. The Illyrians, without Distinction, used to rob by Sea, yet a Triumph was granted to their Conqueror, tho’ it was denied to Pompey over the Pirates. So great a Difference is there between a Nation, however wicked, and those who, not making a Body of People, are confederated only to do Mischief.

III.Yet sometimes there happens a Change.III. Yet sometimes there may happen a Change, not only in particular Persons, as inJeptha,Arsaces,Viriatus, who from Captains of Thieves, became lawful Commanders; but also in Companies; as when a Company of Robbers leaving their wicked Practices, and following an honest Course of Life, become a civil Society. St. Augustine says thus of Robberies,If this Mischief by a great concourse of desperate Men should grow so great, that they should seize on certain Places, settle themselves in them, take Cities, and subdue Nations, it then assumes the Title of a Kingdom.

IV.It is required in a solemn War, that he that makes it have a Sovereign Power; and how that is to be understood.IV. We have already shewed who are they that have Sovereign Power, whence we may also gather, that he that hath it but in part, may for that Part make a just War; much more they who are not Subjects, but unequally Confederates: As between the Romans and their Allies, (tho’ upon unequal Terms) the Volscians, Latins, Spaniards and Carthaginians, every Thing that a War in form requires was observed, as we may learn from History.

V.And that it be solemnly denounced.V. But that War may be called just in the Sense under Consideration, it is not enough that it is made between Sovereigns, but (as we have heard before) it must be undertaken by publick Deliberation, and so that one of the Parties declare it to the<553> other: Whence Ennius calls it published Battles.Cicero in his first Book of Offices observes, There is no lawful War but what is made after redemanding what was due, or after a Declaration in form. The antient Writer quoted by Isidore is not so clear, That War is just which is made in consequence of a Declaration, either for the recovering our own, or for repulsing the Enemy. Livy says, a just War is that which is openly made, and by publick Deliberation. And having first declared, that the Acarnanians had wasted the Athenian Lands, says, That was the beginning of Disputes, but that afterwards they came to a War in form, decreed and declared by the States.

VI.In denouncing what is required by the Law of Nature, what by the Law of Nations is handled distinctly.VI. 1. For the better understanding of these and other Passages that treat of the denouncing of War, we must carefully distinguish what Things are due by the Law of Nature, and what are not by the Law of Nature, and yet are honest; and also what Things are required by the Law of Nations to obtain the proper Effects of the Right of Nations; and lastly, what Things do arise from the peculiar Customs of some People.

By the Law of Nature, where either Force is repelled by Force, or Punishment demanded of him who is the Offender, there no denouncing of War is required. And this is what Sthenelaidas the Ephorus pleads inThucydides, οὐ δίκας οὐδὲ λόγοις διακριτέα μὴ λόγω καὶ αὐτοὺς βλαπτομένους, There is no disputing with Words and Arguments when we have been injured by them otherwise than in Words. And Latinus observes in Dionysius Halicarnassensis, τὸν ἄρχοντα πολέμου πα̂ς ὁ προπαθὼν ἀμύνεται, Whoever is attacked defends himself immediately against the Aggressor. And asAeli-<554> an out of Plato, That War made to beat away an Invader needs no other Herald but Nature itself. Hence Dion Chrysostome observes, πόλεμοι ὡς τὸ πλει̑στον ἀκήρυκτοι γίγνονται, Many Wars are made without denouncing. Neither doesLivy blame Menippus, Antiochus’s General, for any Thing, but that he had killed certain Romans, when no War had been denounced, and when they had heard nothing of the drawing of a Sword, or any Bloodshed; thereby implying, that if either of these had been done, it might have justified the Fact. Neither does the Law of Nature require, that the right Owner, being to recover his own, should declare War.

2. But as often as one Thing is to be taken for another, or the Goods of a Debtor to be seized for a Debt, a Demand is requisite; much more when the Goods of Subjects are to be seized for the Debt of the Prince, whereby it may appear we have no other way to recover our own, or our Debt (but by War). For the Right which we have in those Things is not principal, but secondary, and substituted, as we have declared elsewhere. So a Sovereign ought not to be attacked, either for the Debts or Offences of his Subjects, till Satisfaction has been demanded, the Denial of which puts him in the Wrong, so that he may be deemed to be the Cause of the Damage done to Foreigners, or to render himself culpable towards them, according to what we have treated of before.

But where the Law of Nature does not require such a Demand to be made, yet it may be done honestly and commendably, to the End that the Offender may forbear, if he will, to give Offence, or that that already given may be atoned for by Repentance and Satisfaction; according to those Rules which I have already set down, for the preventing the Calamities of War; to which we may apply,


	Extrema primo nemo tentavit loco.

	No one at first will fly unto Extremes.



And the Command which GOD gave theHebrews, to offer Peace to a City be-<555>fore they fought against it, was peculiarly given to that People; and therefore by some ill confounded with the Law of Nations. Nor was that Peace offered as absolute, but upon Condition of Submission and Tribute. When Cyrus had marched into Armenia, he forbore Acts of Hostility, till he had sent Embassadors to the King, to demand the Tribute and Troops he owed, by Vertue of a Treaty, νομίζων ϕιλικώτερον εἰ̂ναι οὕτως ἢ μὴ προειπόντα πορεύεσθαι, esteeming it more humane to act thus, than to go on without any Declaration, as Xenophon speaks in his History of that Action. But by the Law of Nations, a publick Denunciation is required in all Cases, as to those peculiar Effects of a just War, if not on both Sides, yet on one.

VII.War denounced sometimes conditionally, and sometimes absolutely.VII. 1. But this Denunciation is either conditional or absolute. Conditional, when Restitution is demanded at the same Time; but the Fecial (or Herald) Law under the Notion of Things demanded, comprehends not only a Vindication of due by Right of Property, but also the Prosecution of it, whether due upon a civil or criminal Account, asServius well expounds it. Hence we meet in the form of it these Words, to be restored, to be repaired, to be delivered up; where to be delivered up (as we have said in another Place) is to be understood, unless they from whom they are demanded, should chuse rather to punish the Offenders themselves. Pliny declares, that this reclaiming of Things was calledClarigatio (because the Demand was made clearly and with a loud Voice.) A conditional denouncing of War is thus inLivy, They are resolved with all their Power to revenge that Injury, unless redressed by the Offender. And inTacitus, Unless they punish the Malefactors, they will put to Death without Distinction. And of this Kind we have an old Precedent in Euripides, where Theseus orders his Heralds to tell Creon the Theban,<556>


	Your Neighbour Theseus friendly would obtain

	A decent Burial for the thousands slain.

	If this you grant, then, Thebes, you may depend,

	Theseus, as well as Athens, is your Friend.

	If not, prepare for War, to meet with those

	Whom you have forc’d to be your deadly Foes.



Statius relating the same says,


	Aut Danais edice rogos, aut praelia Thebis.

	Grant Burials to the Greeks, or look for War on Thebes.



Polybius calls this ῥύσια καταγγέλλειν, The old Romans, condicere. A pure (or absolute) Denunciation, is what is especially called an Indiction (or Proclamation) when either the other Party has begun the War (and this Isidore calls a War to repel an Enemy) or he himself has done something that deserves to be punished.

2. Sometimes a pure (and absolute) Denunciation follows a conditional one, tho’ not necessarily, but over and above. Hence comes the usual Form, I call the Gods to Witness that Nation is unjust, and will not render what is right. And another of which Things, Differences and Causes, the Declaration has been made by the King at Arms of the People of Rome, to the King at Arms of the antient Latins, and to the People of the antient Latium, they have neither paid, given, nor done those Things they ought to have paid, given, or done; wherefore I judge, agree and declare, that Satisfaction be sought by a fair and just War. To which we will add a third Form, Because the antient Latin People have injured the People of Rome, and failed in their Duty, and because the People of Rome have commanded to make War against the antient Latins, and the Senate of the People of Rome have judged, agreed and resolved to declare War against the antient Latins; therefore I and the People of Rome do denounce and make War against the antient Latins. And that, in this Case, a Declaration of War was not thought absolutely necessary, does appear from<553> hence, that it was sufficient, if it was but proclaimed at the next Garrison. As the Heralds in the Case ofPhilip of Macedon, and afterwards of Antiochus, gave their Opinion; whereas the first Time it was necessary to declare War to the Person himself, against whom it was intended to take up Arms. Nay, the War against Pyrrhus was denounced only to one of his Soldiers; and that in the Flaminian Cirque, where that Soldier was ordered to purchase a Place, for Form sake, asServius observes on the 9th of the Aeneid.

3. Another Thing which shews that a pure and simple Declaration after a conditional one is needless, is that a Denunciation of War is often made by both Parties, as the Peloponnesian War by the Corcyreans and Corinthians, when the denouncing of it by one would have been sufficient.

VIII.In denouncing War, what belongs to the Civil Law and not to the Law of Nations.VIII. We must not confound with the Rules which properly belong to the Law of Nations, the Use of the Caduceum established amongst the Greeks;<554> that of Vervein, and the Spearmade of Cornil, amongst the Romans, who took it from the Aequicolae; the solemn Renunciation of all Friendship and Alliance, if ever there had been any, with him against whom War was declared; a Renunciation made after the Term of thirty Days, in which he was allowed to restore what had been demanded; the Ceremony of throwing once more a Spear into the Enemy’s Ground; and such other Things which proceed merely from the peculiar Customs of some Nations. ForArnobius tells us, that many of these Formalities were left off in his Time, and some disused, even inVarro’s Days.<555> The third Punick War was both denounced, and commenced at the same Time. AndMaecenas, in Dion, will have some of these Ceremonies to be peculiar to popular States only.

IX.War denounced against a Prince, is denounced also against his Subjects, and all his Adherents.IX. War denounced against a Sovereign, is presumed at the same Time to be denounced, not only against all his Subjects, but also others who shall join him, and who ought to be considered, in Regard to him, only as an Accessory. And this our modern Lawyers mean, when they say,A Prince being defied, all his Adherents are defied. For to denounce War they call diffidare, to bid Defiance, which is to be understood of that very War which is made upon him against whom it is proclaimed. Wherefore, when the Romans had declared War against Antiochus, they would not do it separately against the Aetolians, because they openly sided with him. The Heralds replied, The Aetolians have voluntarily proclaimed the War against themselves.

X.But not by themselves considered, this illustrated by Examples.X. But that War being ended, if we are to attack any other Prince, or People, for having assisted in the War, we ought to denounce War anew, to obtain the Effects of a just War by the Law of Nations. For they are not then looked on as Accessories, but as Principals; wherefore it is well observed, that the War of Manlius against the Gallo-Greeks, and of Caesar againstAriovistus, were not <556> just by the Law of Nations: For they were not now Accessories of another War, but attacked as Principals, on which Account, as a Denunciation of War was requisite by the Law of Nations, so a new Decree of the Roman People was necessary by the Laws of Rome. If the Consent of the People to make War against Antiochus was desired in this Form, Is it your Will and Pleasure that War be made against Antiochus, and his Adherents? Which was also observed in the Decree against King Perseus: It ought to be understood thus, as long as that War should continue against those two Kings, and their Adherents.

XI.The Reason why Denunciation is requisite to some Effects of War.XI. The Reason why a solemn Proclamation was required unto such a War as by the Law of Nations is called just, was not (as some imagine) to shew that they would do nothing in Secret, or by Deceit; for this Motive would not tend so much to establish any Right as to distinguish them by an extraordinary Valour and Generosity. As some Nations (we read) have appointed both the Time and Place of Battle. But that it might manifestly appear, that the War is not made by a private Authority, but by the Consent of both Nations, or of their Sovereigns. For hence arise certain peculiar Effects, which in a War against Robbers, or a War<557> made by a Prince against his own Subjects, will not be allowed. ThereforeSeneca distinguished Wars denounced against Neighbours from Civil Wars.

XII.That those Effects are not to be found in other Wars.XII. Now, as some observe, and by Examples teach, that even in such Wars as these, whatever is taken becomes the Captor’s, it is true but only on one Side, and that too by the Law of Nature; and not by the voluntary Law of Nations, which only provides for the Interest of Nations, not of those who are either no Nation, or but Part of one. They are also mistaken that think a War, undertaken in Defence of our Persons or Goods, needs no Denunciation. For it is absolutely necessary, indeed not simply, but to obtain the Effects proper to a just War, as we have already mentioned, and shall more fully explain by and by.

XIII.Whether a War may be made as soon as denounced.XIII. Neither is that true, that War cannot justly be made as soon as it is proclaimed, which Cyrus did against the Armenians, and the Romans against the Carthaginians, as I said before. For by the Law of Nations, a Denunciation requires no Time to be allowed after it; but it may happen, that by a natural Right some Time may be required from the Quality of the Business, as if Restitution be demanded, or Punishment required against an Offender, and not yet denied; for then convenient Time is to be granted for the performing it.

XIV.Whether against him that has violated the Right of Embassadors a War may be made, tho’ not denounced.XIV. Nay, tho’ the Rights of Embassadors should be violated, it will not thence follow, that there is no Need of Denunciation to obtain those Effects proper to a just War; but it will be sufficient if it be done the safest Way it can, that is, by Letters: As it is usual, in Law, to give a Summons or Intimation, in Places that are not safe.







CHAPTER IV

The Right of killing Enemies in a solemn War; and of other Hostilities committed against the Person of the Enemy.

I.The Effects of a solemn War generally explained.I. Servius upon this Verse of Virgil’s,
	Tum certare odiis, tum res rapuisse licebit.
	Then is your Time for Faction and Debate,
	For partial Favour, and permitted Hate.
	Dryden.



Deriving the Fecial (or Herald) Law from Ancus Marcius, who had borrowed it himself from the Aequicolae, says thus,When Men or Cattle were taken from the Romans by any other Nations, the Pater Patratus (King at Arms) with some other Heralds, whose Office it was also to make Treaties of Alliance, went to the Borders of that Nation, and standing there, with a loud Voice proclaimed the Cause of the War; and if they would not restore the Things taken, or deliver up the Offender, (within thirty Days) he threw a Javelin into their Territories, which was the<558> Beginning of Hostilities, and then it was lawful to plunder, as is usual in War. But he had before said, that The Antients byplundering, (Res rapere) understood the damaging what belonged to the Enemy, tho’ nothing be taken from him: And by restoring what was redemanded (Res reddere) they meant all Manner of Satisfaction for the Injury done. Whence we learn, that a War solemnly denounced between two Nations, or their Sovereigns, has some peculiar Effects, which do not follow from the Nature of the War itself: Which is very agreeable to what we have already quoted from the Roman Lawyers.
II.The Word Lawful distinguished into what may be done with Impunity, tho’ not without a Crime, and what is not criminal, tho’ it were an Act of Virtue to let it alone; with the Addition of several Examples.II. 1. But we must observe, that this Word Licebit, will be lawful, in Virgil, is capable of a double Meaning. For sometimes that is said to be lawful which is altogether just and honest, tho’ perhaps, some other Thing may be more commendably done, as that of the Apostle St. Paul, Πάντα μοὶ ἔξεστιν, ἀλλ’ οὐ πάντα συμϕέρει, All Things (of the same Nature with those he had begun to speak of, and of which he was going to speak further) are lawful for me, but all Things are not expedient, 1 Cor. vi. 12. Also to marry is lawful, but to abstain from Marriage with apious Intent is more laudable, as St. Augustine argues to Pollentius, out of the same Apostle. To marry a second Time is likewise lawful; but to marry but once is more laudable, asClemens Alexandrinus rightly decides the Question. A Christian Husband may lawfully put away a Heathen Wife, as Saint Augustine allows (which, with what Circumstances it may be proved, is not our Business here to dispute) but yet he may keep her. Therefore he adds,Both are equally lawful by the Rules of Justice, which our Saviour hath given us, for he hath prohibited neither of them, but both are not equally expedient. Ulpian says of a Trader, who was permitted, by the Roman Law to pour out the Wine, if the Buyer did not come to fetch it at the Time appointed,Tho’ he may do it, yet if he did it not he is more to be commended.<559>

2. This Word Licere, to be lawful, may be taken for that which is not punishable by human Laws, and yet is not consistent with Piety, or the Rules of Morality. Thus, in many Countries, Fornication is allowed. Among theLacedemonians and Aegyptians, Theft was lawful. We read in Quintilian,There are some Things not commendable in their own Nature, yet tolerated by the Law, as by that of the Twelve Tables, the Body of the Debtor might be divided amongst the Creditors. Indeed this Acceptation of the Word Licere, to be lawful, is not very proper, as Cicero observes in the fifth of his Tusculan Questions. Speaking of Cinna, On the contrary I think him miserable, not only because he did such Things, but because he so managed, that he might lawfully do them, tho’ it is not lawful for any Man to do ill, but we are misled by the Error of Speech, when we say that is lawful which is only allowed. But yet it is very common, as when the same Cicero, in Behalf of Rabirius Posthumus thus addresses the Judges,Ye ought to consider what is suitable to be done, not what you may do by Strictness of Law, for if you regard what is strictly lawful, you may put to Death whom you please. Thus it is said, it is lawful for Kings to do what they please, because they are ἀνευπεύθυνοι, exempted from Punishment amongst Men, as we have said elsewhere. But Claudian well advises a Prince or Emperor, when he says,
	Nec tibi quid liceat, sed quid fecisse decebit,
	Occurrat mentemque domet respectus Honesti.
	Think not what is by strictest Law allow’d,
	But what by Truth and Conscience is avow’d.

AndMusonius blames those Princes, Μὴ τὸ, καθήκει μοι, λέγειν μεμεληκότας, ἀλλὰ τὸ ἔξεστί μοι, Who say thus I can do, rather than thus I should do.

3. And in this Sensewe find Licet, it is lawful, and Oportet, it be hoveth, often opposed to each other, as bySeneca the Father, in his Controversies. And in Ammianus Marcellinus,Some Things are not fit to be done, tho’ they may be lawfully done. And Pliny, in his Epistles, We should avoid Things that are dishonest, not because they are unlawful, but shameful. And Cicero, in his Oration for Balbus, Some Things are not fit to be done, tho’ lawful. And for Milo, he refers to natural Right what is just or innocent, and to the Laws what is permitted.<560> So Quintilian the Father, in one of his Declamations tells us: It is one Thing to have a regard to the Laws, and another to consider what Justice demands.

III.The Effects of a solemn War generally considered, refer to Lawfulness with Impunity.III. Therefore in this Sense it is lawful for one Enemy to hurt another, both in Person and Goods, not only for him that makes War on a just Account, and does it within those Bounds which are prescribed by the Law of Nature, as we have said in the beginning of this Book, but on both Sides, and without Distinction; so that he cannot be punished as a Murderer, or a Thief, tho’ he be taken in another Prince’s Dominion, neither can any other make War upon him barely upon this Account. And in this Sense we are to take Sallust,By the Laws of War all Things are lawful to the Conqueror.

IV.Why such Effects were introduced.IV. The Reason why this was established by Nations, is because when two States are engaged in War, it would be dangerous for any other to pronounce on the Justice of their Cause, for by that Means that State might quickly be involved in a War with other People, as the Inhabitants of Marseilles argued in the Cause of<561> Caesar and Pompey; that it did not belong to them, nor did their Forces permit them to determine, which had the juster Cause. Besides, even in a just War it is very hard by any outward Tokens to judge, which is the just Measure of defending ourselves, of recovering our own, or of exacting Punishment, so that it is far better to leave it to the Conscience of the Persons engaged in War to determine these Things among themselves, than to appeal to the Arbitration of others. TheAchaeans in Livy thus addressed the Senate, How should what had been acted by the Right of War, now come into Debate? Besides this Permission or Impunity, there is another Effect, viz. the Right of appropriating to ourselves what we take in a solemn War, of which we shall treat hereafter.

V.Proofs of these Effects.V. 1. But that Licence which a just War gives to an Enemy to hurt another (which we have begun to treat of) extends first to his Person, of which we have many Testimonies in approved Authors. There is a great Saying ofEuripides, which had passed into a Proverb amongst the Greeks,


	Καθαρὸς ἅπας τοὶ πολεμίους ὃς ἂν κτάνῃ.




	The Blood of an Enemy doth not stain

	The Man who kills him.



Therefore the Custom of the old Greeks was, not to wash, drink, much less to perform any Acts of a religious Worship with him that was a Homicide (that is,had killed a Man out of War) but it was lawful to do it with him that in War had slain his Enemy; and frequently to kill is called the Right of War. And Marcellus declares in Livy,What so ever I did among the Enemies, the Right of War defends. So does Alcon to the Saguntines in the same Author,But I think this is rather to be endured, than that you should be all put to the Sword; and suffer your Wives and Children to be dragged about before your Faces, by the Right of War. And the same Livy in another Place, relating the general Massacre of the Astapenses, adds, that it was done by the Right of War. And Cicero pleads thus for Deiotarus,But how could he be suspected as your Enemy, who cannot but remember, that when you might have adjudged him to die by the Law of Arms, you made both him and his Son Kings. And for Marcellus,For when by the Right of that Victory we might have been all put to Death, we were preserved by your Clemency. And Caesar tells the Haedui, That he had out of his Mercy preserved them, whom by the Right of War he might have slain. And Josephus in his Jewish War, καλὸν ἐν πολέμῳ θνήσκειν, ἀλλὰ πολέμου νόμῳ, τον̂τ’ ῎στιν ὑπὸτω̂ν κρατούντων, calls it honourable to die in War, but by the Right of War, that is by the Hands of the Conqueror. And so Statius, <562>


	Non querimur caesos, haec bellica jura, vicésque

	Armorum ——

	We grieve not for our Men, who bravely dy’d,

	This is the Right of War, we’re satisfy’d.



2. Yet we must observe, that when these Authors write thus, they do not mean a Permission that renders the Action of killing the Enemy entirely innocent, but an Impunity, such as I have described, as appears from other Places. Tacitus said, In Time of Peace every one is treated according to his Desert, but in War the Guilty and Innocent fall alike. And in another Place,Neither would the common Right of Men permit them to reward so unnatural a Murder, nor the Law of Arms to punish it. Neither is the Right of War to be otherwise taken, where Livy mentions, that the Greeks spared Aeneas, and Antenor, because they had been always for Peace. And Seneca in his Tragedy of Troas.


	Quodcunque libuit facere, victori licet.

	The Victor’s Will is an assured Law.



And in his Epistles,Those Things, which would be punished with Death, had they been done in secret and by private Authority, are commended, when done by Generals of Armies. And St. Cyprian,It is a Crime when a private Person is guilty of Homicide, but when it is done by publick Authority it is called a Vertue; Crimes acquire the Right of Impunity, not because they do but little hurt, but because the Cruelty of them is carried to a great Excess. And a little farther, the Laws connive at Sin, and that is esteemed lawful, which is authorised by the State. Thus Lactantius says, that the Romans did lawfully injure others; and in the same Sense Lucan,Crimes were authorised.

VI.All that are found among Enemies may be killed or hurt.VI. But this Right of Licence is of a large Extent, for it reaches not only those who are actually in Arms, and the Subjects of the Prince engaged in War, but also all those who reside within his Territories; as may appear from that form in Livy.Let him, and all that live within his Country, be our Enemies. And no wonder, since we may apprehend Damage from them, which in a general and uninterrupted War is enough to justify the Right here spoken of, otherwise than in Reprisals, which, as I have said, [[ were first introduced after the manner of Taxes laid for the Payment of publick Debts. Wherefore we are not to be surprised, if, as Baldus observes, this Licence in War be much greater, than that in Reprisals. And without doubt Strangers, that come into an Enemy’s Country after a War is proclaimed, and begun, are liable to be treated as Enemies.

VII.What if they came thither before the War.VII. But they who went thither before the War, are by the Law of Nations allowed a reasonable Time to depart, which if they do not make <563> Use of they are accounted Enemies. For thus the Corcyreans, before they laid Siege to Epidamnus, gave Notice to all Strangers to depart, or else they should be reputed Enemies.

VIII.The Subjects of Enemies are every where to be attacked, unless in the Territories of a neutral State.VIII. 1. But such as are really Subjects of the Enemy, that is, from a permanent Cause, if we respect only their Persons, may in all Places be assaulted; because when War is proclaimed against a Nation, it is at the same Time proclaimed against all of that Nation, as we have shewn above, in the Form of Denunciation. So in the Decree against King Philip, They did will and command, that War should be denounced against him, and the Macedonians under his Dominion. And he that is an Enemy may by the Law of Nations, be assaulted every where; according to Euripides,


	Νόμος γὰρ ἐχθρὸν δρἀ̑ν ὅπου λάβῃς κακω̂ς.




	Assault your Enemy where’er you find him.



And in Marcian the Lawyer,Deserters, where-ever they are found, may be killed as Enemies.

]]

2. They may then lawfully be killed in their own Country, in the Enemies Country, in a Country that belongs to no Body, or on the Sea. But that we may not kill or hurt them in a neutral Country, proceeds not from any Privilege attached to their Persons, but from the Right of that Prince in whose Dominions they are. For all civil Societies may ordain, that no Violence be offered to any in their Territories, but by proceeding in a judicial Way, as we have proved out of Euripides,


	If you can charge these Guests with an Offence,

	Do it by Law; forbear all Violence.



But in Courts of Justice, the Merit of the Person is considered, and this promiscuous Licence of hurting each other ceases, which I have said was granted among Enemies in Time of War.Livy relates that seven Carthaginian Gallies rode in<564> a Port belonging to Syphax, who at that Time was in Peace both with the Carthaginians and Romans, and that Scipio came that way with two Gallies; these might have been seized by the Carthaginians before they had entered the Port, but being forced by a strong Wind into the Harbour, before the Carthaginians could weigh Anchor, they durst not assault them in the King’s Haven.

IX.This Right of hurting extends to Women and Children.IX. 1. But to return to the Point in Hand, how far this Licence extends itself, will hence appear, in that the Slaughter of Infants and Women is allowed, and included by the Right of War. I will not to this refer the slaying of the Women and Children of Heshbon by the Hebrews, Deut. ii. 34. nor that they were commanded to do the like to the Canaanites, Deut. xx. 16. and other Nations who were in the same Case with them. It was the special Act of GOD, whose Right over Men is far greater, than that of Men over Beasts, as we have proved elsewhere. That which is more proper to testify the common Custom of Nations, is that of the Psalmist, Psal. cxxxvii. 9. Blessed shall he be, that taketh and dasheth thy little ones against the Stones. Like to that of Homer,


	Καὶ νήπια τέκνα

	Βαλλόμενα προτὶ ἄστυ ἐν αἰνη̂ δηϊότητι




	When bloody Wars a wretched Land infest,

	The harmless Infants suffer with the rest.



2. The Thracians of old having taken the City My calessus, put Women and Children to the Sword, as Thucydides informs us. Arian relates the same of the Macedonians, when they took Thebes; and so did the Romans at Ilurgis a City of Spain; ἔκτειναν ὁμαλω̂ς καὶ παιδιὰ καὶ γυναι̑κας, They slew Women and Children without Distinction, which are the Words ofAppian. Germanicus Caesar is reported byTacitus, to have wasted the Villages of the Marsi, (a People of Germany) with Fire and Sword; adding, Neither Sex nor Age found any Pity. And the Emperor Titus exposed the Women and Children of the Jews to be devoured by wild Beasts in the publick Shews; and yet these two Princes were never esteemed to be of a cruel Nature: Whence it appears how much that Inhumanity was turned into<565>Custom. Now on der the nif old Men were also killed, as Priam by Pyrrhus. Aeneid. ii. 550. & seq.

X.Yea, and to Captives, and that at any Time.X. 1. Neither were Prisoners exempted from this Licence [[ ; Pyrrhus in Seneca, according to the Custom at that Time, pleads thus:


	Lex nulla capto parcit, aut poenam impedit.

	No Law commands to spare the captive Slave,

	Or does forbid to punish him.



In the Ciris of Virgil, this Licence is called the Law of War, and that even with respect to captive Women; for thus argues Scylla:


	At belli saltem captivam lege necâsses

	By Law of Arms your Captive you might kill.



The Passage of Seneca just mentioned speaks of a Woman, namely Polyxena, who was to be killed. Horace advises,


	Vendere cum possis captivum, occidere noli.

	Forbear to kill the Captive, thou canst sell.

	

Creech.







For he supposes it lawful to kill him. And Donatus derives the Word Servus (a Slave) from a Verb that signifies to preserve,Because, says he, a Slave is a Person whose Life is preserved, which by the Right of War ought to have been taken away. Ought, is an improper Expression, for it was lawful: So the Prisoners taken at Epidamnus were killed by the Corcyreans as Thucydides relates, and 5000 Prisoners byHannibal. And in Hirtius, a Caesarean Captain in the African War thus addresses Scipio,I return you Thanks, that you have been pleased to engage your Word for my Life and Safety, being Prisoner by the Right of War.

]]

2. Nor is this Licence of killing our Captives confined to any Time, by the Right of Nations, but it is restrained more or less in some Places, by the particular Laws of each State.

XI.Yea, even such as are willing to yield, if not accepted of.XI. We meet also with many Examples of Suppliants that have been slain, as by Achilles inHomer, of Mago, and Turnus inVirgil; which are not only recorded, but also justified by the Right of War. St. Augustine commending the Goths, for sparing Suppliants, and those that had fled for Refuge to Churches, acknowledges,That which by the Right of War they might do, they thought unlawful for them to do. Neither are they always received to Mercy, that beg it; witness<566> the Greeks who served the Persians at the Battle of the Granicus. And the Uspenses in Tacitus begging Quarter, which (he says) the Conquerors denied, but let them die by the Law of Arms. Observe here also the Right of War confessed by that Author.

XII.Yea, and to such as yield without Conditions.XII. Neither do they always find Mercy, that surrender without any Condition, but are often slain, as the Princes of Pometia by the Romans, the Samnites by Sylla, theNumidians, andVercingetorix by Caesar. Nay, it was almost the constant Custom of the Romans on the Days of their Triumph to put to Death the Commanders of the Enemies, as Cicero tells us in his fifth Oration against Verres. Livy in his 28th Book, and elsewhere. Tacitus in his 12th Annal, and many others. And the same Tacitus informs us, that Galba caused the tenth Man to be killed of those, whom upon Submission he had received to Mercy; and Caecina upon the Surrender of Aventicum, caused Julius Alpinus to be slain, as the chief Promoter of the War; he left the rest to either the Mercy, or Cruelty of Vitellius.

XIII.This Right not to be referred to any other Cause, as Retaliation, Obstinacy of Defence, &c.XIII. 1. Historians sometimes set down the Reason of this Cruelty, of the Enemies, especially to Captives, and Suppliants, as either by way of Retaliation, or because of an obstinate Defence. But these are rather Motives, than justifying Causes, as I have distinguished in another Place. For just Retaliation (properly so called) is to be executed only upon the Person of the Offender (as has been already said, when we treated of the Communication of Punishment.) But on the contrary, in War this Right of Retaliation is often exercised upon the Innocent. This Custom is thus described byDiodorus Siculus, The Chance of War being equal on both Sides, neither Party can be ignorant, that if they be vanquished, they must suffer the same themselves, which they intend to their Enemies. And in the same Author, Philomelus the Phocian General, Diverted the Enemies from an insolent and cruel Revenge, by treating in the same manner such of them as fell into his Hands.

2. But there is no Man will judge an obstinate Adherence to our Party punishable, as theNeapolitans alledged to Belisarius in Procopius; especially if we were engaged therein either by a natural Obligation, or by an honest and deliberate Choice. It is so far from being a Crime, that on the contrary it is reckoned one if<567> a Man quits his Post, especially by the Laws of the antient Roman Discipline; for in this Case they rarely allowed any Excuse, were the Fear or Danger never so great.Livy says, to desert a Post was capital among the Romans. Every one therefore may use this Rigour to his own Advantage, and this Rigour is justified before Men, by that Right of Nations, which we now treat of.

XIV.It extends also to Hostages.XIV. This Right also reaches to Hostages, nor to them only, who freely give themselves as Pledges by a Sort of Agreement, but also those who are delivered up by others. 250 Hostages were slain by theThessalians, and 300 of the Volsci Aurunci by theRomans. And we must observe, that sometimes Children were given as Hostages, as we may learn from theParthians, and fromSimon Macchabaeus, and sometimes Women, as by the Romans in the Time of Porsena, and by theGermans in Tacitus.

XV.By the Law of Nations it is forbidden to kill any by Poison.XV. 1. As the Law of Nations permits many Things, in the Sense we have explained, which are forbid by the Law of Nature, so it prohibits some Things allowed by this Law of Nature. For if we respect the Law of Nature, when it is permitted to kill a Man, it signifies not much, whether we do it by the Sword or Poison. I say the Law of Nature, for indeed, it is more generous to attempt another Man’s Life in such a manner, as to give him an Opportunity of defending himself, but we are under no Obligation to use such Generosity towards those who deserve to die. But the Law of Nations, if not of all, yet of the more civilized, allows not the taking the Life of an Enemy, by Poison; which Custom was established for a general Benefit, lest Dangers should be increased too much, since Wars were become so frequent. And it is probable, that it was first introduced by Kings. For if their Life be more secure, than that of others, when attacked only by Arms; it is, on the other Hand, more in danger of Poison, unless protected by a regard to some Sort of Law, and the fear of Disgrace and Infamy.<568>

2. Livy speaking of Perseus, calls it a clandestine Villany. Claudian of the Offer of Pyrrhus’s Physician to poison him rejected by Fabricius, calls it an abominable Action; and Cicero hinting at the same Story terms it a Crime. It concerns the common Interest of Nations, that no such Examples be given, say the Roman Consuls, in their Letter to Pyrrhus, which Gellius recites out of Cl. Quadrigarius; and Val. Maximus observes, Wars should be waged by Arms, not by Poison. And Tacitus relates, that when the Prince of the Catti offered to poison Arminius, Tiberius refused it, imitating by that glorious Action the Conduct of antient Generals. Wherefore they that hold it lawful to poison an Enemy (as Baldus did upon the Authority of Vegetius) do regard the mere Law of Nature, but over-look that Law which is established by the Consent of Nations.

XVI.Or to empoison Waters or Weapons.XVI. 1. Somewhat different from this manner of poisoning (as having something of open Force in it) is to poison the Heads of Darts, and thereby force Death a double way, which Ovid says was much practised by the Getes,Lucan by the Parthians, and Silius by some of theAfricans, and Claudian particularly by theEthiopians. But this also is contrary to the Law of Nations, tho’ not of all, yet of the European, and others civilized like them, which is rightly observed by Johannes Salisberiensis, whose Words are these: Neither do I find the Use of Poison allowed by any Law, tho’ sometimes practised among Infidels. Therefore Silius calls it,to render Arms infamous by Poison.

2. So also the empoisoning of Springs (which cannot be concealed, or at least not long) Florus declares to be contrary not only to the Custom of the antient Romans, but also to the Laws of the Gods; for the Antients frequently ascribed to the Divinity the Rules of the Law of Nations, as I have elsewhere observed; neither should it seem strange, that there are such tacit Agreements among Nations, in order to lessen the Dangers that attend Wars, when of old it was agreed between the<569> Chalcidians and Eretrians during the War, Μὴ χρη̂σθαι τηλεβόλοις, Not to make use of Darts.

XVII.But not any other ways to corrupt the Waters.XVII. But it is not the same, when Waters are (without Poison) so corrupted, that they cannot be drunk, which Solon, and theAmphictyones approved against the Barbarians. Oppianus, of Fishing, declares it was commonly done in his Time; it being, in Effect, the same Thing as if the Current of a River were turned, orThe Veins of a Spring cut off, which, by the Law of Nature, and the general Consent of Nations, are allowed.

XVIII.Whether it be against the Law of Nations to employ Assassins, explained.XVIII. 1. But it is frequently disputed, whether the Law of Nations permits the sending one privately to kill an Enemy. But to explain this, we must distinguish between the Persons sent; whether they violate their Faith, given expressly or tacitly; as Subjects to their Prince, Vassals to their Lord, Soldiers to their General, Suppliants, Strangers, or Deserters to them that have entertained them; or whether the Person sent owe no Faith to him against whom he is employed. Thus Pepin Father ofCharlemagne, attended with only one of his Guard, passed the Rhine, and killed his Enemy in his own Chamber. WhichPolybius relates was attempted by Theodotus, an Aetolian, against Ptolemy, King of Aegypt, in the same Manner, calling it, Ὀυκ ἄνανδρον τολμὴν, An Act of Bravery. Such was that famed Enterprize of Q. Mutius Scaevola, which he himself thus defends, I being an Enemy would have killed an Enemy.Porsena himself acknowledged this to be an Act of great Valour.Valerius Maximus calls it, A commendable and gallant Resolution; and Cicero praises it in his Oration for P. Sextius.

2. For to kill an Enemy any where is allowed, both by the Law of Nature and of Nations (as I have said already), neither is it of any Concern, how many or how few they be who kill or are killed. 600 Lacedemonians with Leonidas marched through the Enemy’s Camp to the King’s (Xerxes) Pavilion;The same might have been done by fewer. There were but a few that circumvented Marcellus the Consul, and slew him; and but a few had almost killed Petilius Cercalis in his Bed. St. Ambrose brose commends Eleazar, that assaulted a mighty Elephant,<570> higher than all the Rest, supposing the King had sat upon it. Neither are they only that make these Attempts, but also they that employ them, excusable by the Law of Nations. Those antient Roman Senators, such religious Observers of the Laws of War, were esteemed the Authors of that gallant Attempt of Scaevola.

3. It is to no Purpose to object, that such Men, being taken, are commonly put to exquisite Torments; for that is not because they violate the Law of Nations, but because, by the same Law of Nations, any Thing done against an Enemy is lawful, and every one is more or less severe as he judges it proper for his Interest. For so are Spies used, yet it is held lawful, by the general Consent of Nations, to send such, as Moses did, and such was Joshua himself (Ἔθος τοὺς κατασκόπους κτείνειν, It is the Custom to kill Spies, saidAppian) and that justly sometimes, by such as have manifestly a lawful Cause to make War, by others with Impunity, which the Law of Arms grants. But if there be anythat will not make Use of such Service when offered, that is rather to be attributed to Magnanimity, and the Confidence of one’s own Strength, than to an Opinion of its being unjust.

4. But the Case is otherwise of those Assassins who act treacherously, for they not only transgress the Law of Nations, but also those that employ them. For tho’ in other Things, they that make Use of wicked Instruments against an Enemy, may be reputed guilty before GOD, yet not before Men, that is, they have not offended against the Law of Nations; because,
	Mores leges perduxerunt in potestatem suam.
	Custom has prevailed above Laws.

And, To deceive (Plinysays) according to the Custom of the Age, is Wisdom; yet this Custom does not reach to the killing an Enemy, for he that should thus make Use of another Man’s Treachery, is held not only to offend against the Law of<571> Nature, but also of Nations. This is plain from what Alexander wrote to Darius, Ye wage impious Wars, and tho’ you carry Arms, you set a Price upon your Enemies Heads. And again, You do not observe towards methe Law of Arms. And in another Place, I ought to persecute him to Death,not as a just Enemy, but as a Poisoner, and an Assassin. And to this we may refer that of Livy, concerning Perseus, He does not wage a just War like a Prince, but uses all base and clandestine Villainies, like Thieves and Poisoners. And Marcius Philippus, of the same Perseus,All which, how hateful they were to the Gods, he would find by Experience. And also Valerius Maximus, The Murder of Viriatus,had a double Perfidiousness, the one in his Friends, who killed him; the other in Q. Servilius Caepio, the Consul, who was the Author of it, by promising Impunity, and who thus bought the Victory, instead of gaining it by open Force.

5. Now the Reason why this is not allowed, as in other Cases, is what we gave before in the Case of Poison, to lessen the Dangers attending those who are at War,<572> especially Persons of the most distinguished Rank. Eumenes (in Justin) said, He could not believe,that any Commander would so desire to conquer, (viz. by hiring to kill his Enemy) as to set so bad an Example against himself. And in the same Author, whenBessus had assassinated Darius, it is said, It was not to be endured for Example’s Sake, and that it was the common Cause of all Kings. And Oedipus, to justify the Killing of King Laius, says, in Sophocles,


	 Κείνῳ προσαρκω̂ν ον̂̔ν ἐμαυτὸν ὠϕελω̂.

	Assisting him, I also help myself.



And in Seneca, on the same Subject,


	Regi tuenda est maximè Regum salus.

	Kings should, in Honour, save their fellow Kings.



And the Roman Consuls, in their Letter toPyrrhus, It concerns the common Interest of Nations, that we endeavour your Safety.

6. In a solemn War then, and among those who have a Right to denounce a solemn War, it is not allowed: But where there is no solemn War it is accounted lawful, by the same Law of Nations. So Tacitus declares the Plot against the Life of Gannascus, was not dishonest, because he was a Traitor. Curtius said, the Treachery of Spitamenes to Bessus was the less odious, because no Perfidiousness seemed unjust against a Murderer of his Prince. Thus Treachery towards Robbers and Pirates, tho’ it be not altogether blameless, yet is not punished amongst Nations, in Detestation of those against whom it is committed.

XIX.Whether Ravishing of Women be against the Law of Nations.XIX. 1. The Ravishing of Women is sometimes permitted in War, and sometimes not. They that permit it, respect only the Injury done to the Body of an Enemy, which by the Law of Arms they think should be subject to all Acts of Hostility. But others, with more Reason, look not to that Injury alone, but also to the Act of Brutality, which being neither necessary for the Security of those who commit it, nor proper for the Punishment of those against whom it is committed, should be as much punished in War as in Peace; and this last is the Law of Nations, if not all, yet of the most civilized. So Marcellus, before he took Syracuse, is recorded to have takenparticular Care to preserve the Chastity, even of his Enemies. Scipio (in Livy) said it concerned his own Honour, and that of the People of Rome,that nothing reputed sacred, by<573> the more civilized Nations, should be profaned by them (his Soldiers). Diodorus Siculus culus complains of Agathocles’s Soldiers, ον̂̔τε τη̂ς εἰ̂ς γυναι̑κας ὕβρεως καὶ παρανομίας ἀπέσχοντο, They did not abstain from that detestable Crime of violating the Chastity of Women. Aelian speaking of the victorious Sicyonians ravishing the Wives and Virgins of the Pellenaeans, exclaims, Ἀγριώτατα ταν̂τα ὠ̑ Θεοὶ Ἑλλήνοι, καὶ οὐδὲ ἐν βαβάροις καλὰ κατάγε τη̂ν ἐμὴν μνείαν, These, (O ye Gods of Greece!) are Acts so cruel and abominable, as were never practised among the Barbarians, as far as I can remember.

2. And certainly, this should be observed among Christians, not only as a Part of military Discipline, but as a Part of the Law of Nations, viz. that whosoever ravishes a Woman, tho’ in Time of War, deserves to be punished in every Country. For by the Hebrew Law none did it without Punishment, as we may gather from that Part which treats of a captive Woman, Deut. xxi. 10. That the Master might marry her, but upon Dislike might not sell her. Thou shalt not take Money for her, because thou hast humbled her. Upon which Beccai, one of the Hebrew Doctors, thus comments, GOD would have the Camp of Israel to be holy, not defiled with Whoredoms, and other Abominations, like the Camp of the Gentiles. Arrian, speaking of Alexander’s falling in love with Roxana, says, Οὐκ ἐθελη̂σαι ὑβρίσαι καθάπερ αἰχμάλωτον, ἀλλὰ γη̂μα γὰρ οὐκ ἀπαξιω̂σαι, He would not ravish her, as a Captive, but honourably married her. Which he highly commends. AndPlutarch, of the same, Οὐκ ὕβρισειν, ἀλλ’ ἔγημε ϕιλοσόϕως, He scorned to debauch her, but married her; which was an Action worthy of a Philosopher. Plutarch also mentions one Torquatus, Banished, by theRomans, into the Island of Corsica, for ravishing his Prisoner.







CHAPTER V

Of Spoil and Rapine in War.

I.The Goods of an Enemy may be spoiled, or taken away.I. Cicero, in the third of his Offices, declares,It is not against the Law of Nature to spoil or plunder him whom it is lawful to kill. No wonder then if the Law of Nations allows to spoil and waste an Enemy’s Lands and Goods,<574> since it permits him to be killed.Polybius tells us in the fifth of his History, by the Right of War it is lawful to take away, or destroy, the Forts, Havens, Cities, Men, Ships, Fruits of the Earth, and such like Things of an Enemy. And we read in Livy,There are certain Rights of War, which, as we may do, so we may suffer, as the burning of Corn, the pulling down of Houses, the taking away of Men and Cattle. We may find in History, almost in every Page, the dismal Calamities of War, whole Cities destroyed, or their Walls thrown down to the Ground, Lands ravaged, and every Thing set on fire. And we may observe, these Things are lawful to be done, even to those that surrender themselves. The Townsmen, says Tacitus,freely set open their Gates, and yielded themselves, and all they had, to the Romans, whereby they only saved their Lives: Artaxata was burnt by the Romans.

II.Even those that are sacred, which how to be understood.II. 1. Neither does the mere Law of Nations exempt sacred Things, that are consecrated, either to the true GOD, or to false Divinities, setting aside the Consideration of other Duties, (of which we will treat hereafter) from these Insults of War. Pomponius, the Civilian, tells us, When Places are taken from the Enemy,all Things therein cease to be sacred. Cicero, in his fourth Oration against Verres, observes,The Victory made all the sacred Things of Syracuse profane. The Reason of which is this, because those Things that are called sacred, are not of such a Nature, that the Moment they are consecrated to Religion, Men cannot more dispose of them, and make them serve to the Uses of Life, but they belong to the<575> Publick, and are termed sacred on Account of the religious Use to which they were intended. For Instance, when one People submit themselves to another Nation, or King, they then deliver up what is called divine, as appears from the Form which we have elsewhere quoted, out of Livy; to which agrees that in Plautus’s Amphitryo,


	They deliver up their City, Fields,

	Altars, Houses, and themselves.



And again,


	They deliver up themselves, and all they have

	Divine and human.



2. Ulpian infers therefore, that there is a publick Right, even in Things that are sacred.Pausanias tells us, that it was a common Custom with the Greeks and Barbarians, that Things sacred should be at the Disposal of the Conqueror. So when Troy was taken, the Image of Jupiter Hercaeus fell to the Share of Sthenelus: And he brings many other Examples of the like Custom. Thucydides, Lib. iv. It was a Law among the Grecians, that he who was Master of any Country, whether great or small, was also of the Temples. To which also that in Tacitus agrees, All the Ceremonies, Temples, and Images, in the Italick Towns, were at the Disposal, and under the Power of the Romans.

3. Wherefore the People themselves changing their Minds, may turn any Thing sacred into profane, which the Civilians,Paulus andVenulejus, plainly intimate. And in Times of Necessity, Sacred Thingshave been converted, even<576> by those who consecrated them, to the Uses of War, as byPericles, but with a Promise of full Restitution, byMago, in Spain, theRomans, in the Mithridatic War, by Sylla, Pompey,Caesar, and others. Tiberius Gracchus says in Plutarch, ἱερὸν καὶ ἄσυλον οὑδὲν οὔτως ἐστιν, &c. There is nothing so sacred, so inviolable, as Things consecrated to the Gods, and yet no Body hinders the People from using, changing or removing them at their Pleasure. Our Temples, says Seneca in the Controversies, are stript for the State, and we melt the Vessels consecrated to the Gods to pay our Soldiers. And Trebatius the Lawyer in Caesar’s Time, That is profane, which from being Sacred, or Religious, is converted to the Use of Men and into Property. Thus Germanicus used this Right of Nations against the Marsi, as Tacitus relates, He destroyed all Things both sacred and profane, and levelled with the Ground that most famous Temple among those Nations which they called the Temple of Tansanes: To this we may add that of Virgil,
	If my religious Hand
	Your Plant has honoured, which your Foes profan’d.
	Dryden.



Pausanias observes, that Things consecrated to the Gods used to be taken by the Conquerors; and Cicero calls it the Law of Arms, speaking of P. Servius, He took away, says he, the Images, and the Ornaments of the Enemy’s City, taken by<577> Force and Valour, by the Law of Arms, and Right of Conquest. SoLivy concerning the Ornaments taken out of the Temples at Syracuse by Marcellus, and brought to Rome, said they were got by the Right of War. AndC. Flaminius in his Oration for M. Fulvius, The Images were carried away, which is commonly done at the taking of Cities. Also Fulvius calls this very Thing the Right of War. And Caesar in Sallust relating the Miseries that usually fall on the Conquer’d, mentions the robbing of the Temples.

4. It is true however that, if it be believed, that there is any Deity in this or that Image, then to break or spoil it, is to them that are of that Opinion, a great Impiety. And upon this Supposition they that commit such Things are so often accused of Wickedness, and even of violating the Law of Nations; but if the Enemy be of another Opinion, then it is not so. As it was not only permitted, but commanded the Jews, (Deut. vii. 5.) utterly to abolish the Idols of the Gentiles; for that they were forbid to take them to themselves, the Reason was, to create in the Hebrews the greater Detestation of their Superstitions, by supposing that the very Touch of them was polluting: And not that what was consecrated to strange Gods should be spared, as Josephusexpounds it; doubtless in Flattery to the Romans, as he does in the Exposition of another Precept, of not naming the Gods of the Heathen, which he explains by not speaking reproachfully of them; whereas the true Sense is that they should not name them with any Honour and Reverence, or without testifying an Abhorrence. For the Hebrews knew certainly, by the immediate Instruction of GOD himself, that there resided in those Images neither the Spirit of GOD, nor good Angels, or any Virtue of the Stars, as the deluded Gentiles imagined; but wicked Daemons, and such as are destructive to Mankind. Therefore Tacitus justly said, in describing the Rites and Ceremonies of the Jews,All Things sacred to us, are profane to them. No wonder then if we read of so many Idol-Temples burnt by the Macchabees.1Mac. v. and 10. So also Xerxes, when he destroyed the Images of the Grecians, did nothing against the Law of Nations, tho’ the Grecian Writers cry out upon it as a heinous Crime, to render their Enemy odious. For the Persians did not believe there was any Divinity in them; but they<578> imagined the Sun was the only true GOD, and Fire one of his Parts. By the Hebrew Law, as the same Tacitus rightly observes,none were allowed to enter the Temple but the Priests only.

5. But Pompey, says the same Author, entred the Temple by the Right of Conquest; or as St. Augustine relates it,none with the Devotion of a Suppliant, but by the Right of a Conqueror. He did well to spare the Temple, and the Treasures of it, tho’ as Cicero expressly said, out of meer Shame, and to avoid Occasions of Reproach, not out of any Reverence; but he did ill to enter it again, as in Contempt of the true GOD, which the Prophets so highly blame the Chaldeans for; (Daniel v. 23.) for which Cause some think it was so ordered by the Divine Providence, that the same Pompey should be killed at Casius, a Promontory of Egypt, as it were in sight of Judea; but if we consider the Opinion of the Romans, there was nothing done by him against the Law of Nations. So Josephus [[  mentioning the Destruction of the same Temple by Titus, adds that it was done, τῷ τον̂ πολέμου νόμῳ, by the Right of War.
]]
III.Yea, and Sepulchres, adding a Caution.III. What we have said of Things sacred, may also be understood of Things religious, (or Sepulchres) for these also do not belong to the Dead, but to the Living, whether a People, or a Family. Wherefore Pomponius observes, in the abovementioned Place, that as sacred Things, so likewise Sepulchres cease to be such, when taken by the Enemy; andPaulus the Lawyer says, The Sepulchres of our Enemies are not religious to us, and therefore we may take the Stones thereof, and put them to any Use. Which yet is so to be understood, that no Violence be offered to the Bodies of the Dead, which we have shewed in another Place, to be contrary to the Rights of Burial established by the Law of Nations.

IV.How far Fraud may be used in this Case.IV. This I shall also here repeat, that the Goods of our Enemies may be taken away from them, not only by plain Force, by the Law of Nations, but even by Fraud, so it be without Treachery; nay, in this Case, we may solicit others to betray our Enemy. For, in regard to such Sort of Actions, less vicious and very common, the Law of Nations now uses a Kind of Connivance, as the civil Laws do with respect to Prostitution and Usury.<579>







CHAPTER VI

Of the Right to the Things taken in War.

I.What the Law of Nature is, concerning Things taken in War.I. 1. Besides the Impunity of some Acts allowed to be used against our Enemies, of which we have treated hitherto; there is also another Effect, which by the Law of Nations is proper to a solemn War. And indeed by the Law of Nature those Things may be acquired by a just War, which areeither equivalent to that, which tho’ due to us, we cannot otherwise get, or which damnifies the Injurer, but within the Bounds of a just Punishment, as has been said elsewhere. By Virtue of his Right Abrahamoffered unto GOD the Tenth of his Spoil he took from the five Kings, Gen. xiv. as the Author to the Hebrews expounds it, Heb. vii. 4. and thus did theGrecians, Carthaginians and Romans make the same Offering to their Gods, as to Apollo, to Hercules, toJupiter Feretrius. The Patriarch Jacob leaving an especial Legacy to Joseph above his Brethren, I give to thee (says he) one Part above thy Brethren which I took out of the Hand of the Amorite, with my Sword and with my Bow, Gen. xlviii. 22. wherethe Word, I took, seems to be taken prophetically for I shall surely take, and this attributed to Jacob, which was done after by his Posterity, who were called by his Name, as if the Ancestor and his Children were but one and the same Person. Which is much better than to wrest these Words, as the Jews do, to that plundering of the Sichemites, which had been done before by the Sons of Jacob; for that, as being done treacherously, Jacob a just and religious Man did ever condemn, as we may see, Gen. xxxiv. 30. and xlix. 6.

2. Now that this Right to the Spoils taken in a just War, was approved of by GOD, within the natural Bounds prescribed, (as I said) will appear, by other Places also of Scripture. GOD in his Law, Deut. xx. 14. concerning a City, which upon Refusal of Surrender was afterwards taken by the Sword, thus orders, Thou shalt take the Spoil of it to thy self, and shalt enjoy the Prey of thine Enemies, which the LORD hath given thee. Also the Reubenites and Gadites, and half the Tribe of Manasseh are said to have conquered the Ituraeans and their Neighbours, and to have taken much Spoil from them, 1 Chron. v. 20, 21, 22. This being added as a Reason, because in the War they called upon GOD, and he was propitious to them. It is also said of good King Asa, that having called upon GOD, he obtained the Victory over the Ethiopians that had unjustly warred against him, and carried away much Spoil, 2 Chron. xiv. 13. which is the more remarkable, because those Wars had been undertaken not by the special Command of GOD, but by Virtue of the common Right of all Mankind.<580>

3. Joshua also blessing the Reubenites, Gadites, and half the Tribe of Manasseh before mentioned, said, Divide the Spoil of your Enemies with your Brethren, Jos. xxii. 8. And when David sent to the Elders of Israel the Spoil taken from the Amalekites, he gave it this honourable Title, a Spoil taken from the Enemies of the Lord, 1 Sam. xxx. 26. For, as Seneca says, Military Persons think it most honorable to enrich Men with the Spoils of their Enemies. We have also divine Laws for dividing such Spoils, Num. xxxi. 27. And Philo reckons among the Curses of the Law, that their Fields should be reaped by their Enemies, whence must follow, Famine to their Friends, and Plenty to their Enemies.

II.What the Law of Nations is in this Case, of which Examples are given.II. 1. Moreover, by the Law of Nations, not only he that makes War for a just Cause, but every Man in a solemn War acquires the Property of what he takes from the Enemy, and that without Rule or Measure; so that both he and his Assigns are to be defended in Possession of them by all Nations; which, as to the external Effects of it, may be called the Right of Property. Thus said Cyrus in Xenophon,It is an eternal Law with all Men, when a City is taken by Force, the Goods all belong to the Conqueror. And so Plato,All that belonged to the Conquered, now belong to the Conqueror. And in other Places, among several, as it were, Kinds of natural Acquisitions, he places πολεμικὴν, that got by War, which he also calls ληιστικὴν by plundering, and χειρωτικὴν by superior Force. To which agrees Xenophon, in whom Socrates brings Euthydemus by divers Interrogatories to this Confession, that it was not always unjust to spoil, when against an Enemy.

2. And in Aristotle,The Law, which is a Kind of general Agreement, has allowed, that the Goods and Effects of the Conquered should become the Conquerors. As also that of Antiphanes, ὅτι τοι̑ς πολεμίοις, &c. We ought to wish our Enemies abundance of Riches without Valour, for in that Case they belong, not to the present Possessors, but their Conquerors. And Plutarch observes in the Life of Alexander,<581> What did belong to the Vanquished, is and ought to be esteemed the Vanquishers. And in another Place,The Goods of those overcome in War are the Reward of the Victors. Which are the Words of Xenophon, in his second Book of his Institution of Cyrus. And Philip in his Letter to the Athenians says,All of us enjoy Cities, which were either left us by our Ancestors, or we became Masters of by the Right of War. Also Aeschines,If you fight with us, and take our City by Arms, you justly possess the Rule over it by the Law of War.

3. Marcellus in Livy declares, that what he took from the Syracusans he did it by the Right of War. The Roman Embassadors told Philip, concerning the Cities of Thrace, and some others, if he had taken them by War, he might enjoy them by the Right of War, as the Reward of his Victory. And Masinissa pleads, the Land which his Father conquered from the Carthaginians he held by the Law of Nations. SoMithridates in Justin, he had not called his Son out of Cappadocia, which as a Conqueror he possest by the Law of Nations. Cicero tells us, that Mitylene became the Romans by Right of War and Victory. He likewise says, that some Things may become a private Property, either by Seizure, where they are without an Owner, or by War, when one Party proves victorious over the other. And Dion Cassius,What was the Conquered’s, becomes the Conquerors. And Clemens Alexandrinus informs us, that the Goods of Enemies are plundered and acquired by the Right of War.

4. What is taken from the Enemy, by the Law of Nations, immediately becomes the Captors, is the Opinion of Cajus the Lawyer. Theophilus the Greek Paraphrast on the Institutes, calls it ϕυσικὴν κτη̂σιν,a natural Acquisition, asAristotle had called it, πολεμικὴν ϕύσει κτητικὴν; because the Right here acquired arises from the bare Fact, or taking Possession, without any other Title; asNerva the Son, by the Testimony of Paulus the Lawyer, declared the Property of Things begun from a natural Possession, and some Footsteps of it remain still in regard to those Animals that are taken, whether on the Earth, in the Sea, or in the Air; as also in regard to Things taken in War, all which are the Right of those who are the first Possessors of them.

5. It must be observed here that those Things are supposed to betaken from an Enemy, which are taken from the Subjects of an Enemy. So Dercyllides argues in Xenophon, since Pharnabazus was an Enemy to the Lacedemonians, and Mania a Subject to Pharnabazus, therefore the Goods of Mania were just Prize by the Law of Nations.<582>

III.When moveable Goods are said to be taken by the Right of Nations.III. 1. Moreover, by the Consent of Nations, Things are then said to be taken in War, when they are so detained, that the first Owner has lost all probable Hopes of recovering them, and cannot pursue them, asPomponius determines a like Question. This takes Place, in Regard to moveable Things, when they are carried home, that is, into Places whereof the Enemy is Master. For in the same Manner a Thing is lost it is recovered by Postliminy; but it returns to its antient Proprietor, as soon as it comes again into the Dominions of the Sovereign on whom he depends; which is explained elsewhere, by Places whereof he is Master. And Paulus the Lawyer affirms, that Man to be taken that is carried out of our Bounds. And Pomponius declares, that Man to be taken in War, whom the Enemy has taken from us, and carried into Places whereof they are Masters; for till then he is reputed our Subject.

2. And by this Law of Nations the Case is the same with Respect to Goods as Persons, whereby we may easily perceive, that when in other Places Things taken are said immediately to be the Captors, it ought to be understood upon Condition that they continue so long in their Possession; whence it seems, by Consequence, that at Sea, Ships, and other Things are then only said to be taken, when they are brought into the Enemy’s Harbours, or the Place where their whole Fleet rides, for then there is no Hope of Recovery. But by a new Law of Nations, established among the States of Europe, they are accounted lost, if they continue twenty-four Hours in the Enemy’s Possession.<583>

IV.When Lands are said to be acquired.IV. 1. But Lands are not said to be taken as soon as they are seized on; for tho’ it be true, that that Part of the Country, (asCelsus observes) which the Enemy with a strong Army has entered, is for that Time possessed by them; yet every Possession is not sufficient for the Effect which we are now treating of, but such a one as is durable only: Therefore the Romans were so far from thinking that Part of Land without the Gate to be entirely lost, whereon Hannibal encamped, that at that very Time they sold it as dear as before. That Land then is reputed lost, which is so secured with Fortifications, which without being forced cannot be repossest by the first Owner.

2. And this Derivation of the Word Territory given by Siculus Flaccus,à terrendis Hostibus, from terrifying the Enemy, seems as probable as that of Varro;à terendo, from treading upon; or that ofFrontinus, à terrâ, from the Earth; or that of Pomponius the Lawyer, à terrendi jure, from that Power to terrify which the Magistrates have. Thus Xenophon, in his Book concerning Tributes, says, that the Possession of Lands is held in Time of War by Fortifications, which he himself calls Τείκη, καὶ ἐρύματα, Walls and Retrenchments.

V.Things not our Enemy’s are not to be acquired by War.V. This is also plain, that before the Right of War can entitle us to any Thing taken, it is requisite that our Enemy had first the true Propriety of it; for what Things may be within the Enemy’s Towns, or other Places whereof he is Master, the Owners thereof being neither Subjects to our Enemy, nor animated with the same Spirit as he against us, cannot be acquired by the Right of War; as is<584> proved, among others, by the Saying ofAeschines, that Amphipolis beinga City belonging to the Athenians, could not be appropriated by King Philip to himself, in a War which he made with the Amphipolitans. And indeed there is no Reason that authorises us to take the Goods of those who are not of our Enemy’s Party, under Pretence that they are found in his Country; and the Change of Master by Force, is too odious to admit any Extension.

VI.What of Things found in Enemies Ships.VI. Wherefore the common Saying, that Goods found in our Enemies Ships are reputed theirs, is not so to be understood, as if it were a constant and invariable Law of the Right of Nations, but a Maxim, the Sense of which amounts only to this, that it is commonly presumed, in such a Case, the Whole belongs to one and the same Master: A Presumption however, which, by evident Proofs to the contrary, may be taken off. And so it was formerly adjudged in Holland, in a full Assembly of the sovereign Court, during the War with the Hanse Towns, in the Year 1338, and from thence hath passed into a Law.

VII.Things taken from our Enemies are ours by the Law of Nations, tho’ they took them from others.VII. 1. But this is certain, if we only respect the Law of Nations, what we take from our Enemies, cannot be claimed by those from whom our Enemies before had taken them by Right of War; because the Law of Nations had first made our Enemies Proprietors of them by an outward Right, and then us. By which Right, among others, Jeptha defends himself against the Ammonites, (Judges xi. 23, 24, 27.) because the Land in Dispute was taken from the Ammonites; as also another Part of the Land from the Moabites, by the Amorites, by the Right of War; and from them by the same Right, by the Hebrews. So David challenges, and divides as his own, the Spoils which he had taken from the Amalekites, and they before from the Philistines. (1 Sam. xxx. 18. & seq.)

2. Titus Largius, (as DionysiusHalicarnassensis relates it) thus gave his Opinion in the Roman Senate, when the Volscians laid Claim to some Lands which the Romans had won by the Right of War, because they had been formerly theirs, We Romans account the Possessions won by the Sword most just and honest; neither can we be persuaded by a foolish Easiness, to destroy the Monuments of our Valour,<585> by returning them to those that lost them. Nay, those very Lands we ought not only to communicate to those Citizens now alive, but to leave them to our Posterity, instead of parting with what we have, and treating ourselves like Enemies. This also is plain from the Answer the Romans gave the Aurunci,We Romans think it just, that whatsoever a Man wins by his Valour from his Enemies, he may leave to his Children, as being his own by a very good Title. In another Place, the Romans answer theVolsci thus, But we account those our best Estates which we conquer from our Enemy; since they are ours, not by our own Laws, but a Law derived rather from the Gods than Men, and allowed by the constant Practice of all Nations, both Greeks and Barbarians; we shall therefore yield up nothing cowardly of what we have purchased valiantly; for it would be a great Disgrace to us, if either through Fear or Folly we should quit what we have won by Bravery and Valour. So in the Answer of the Samnites,We have gained this by War, which Law of Acquisition is the justest.

3. Livy, speaking of Land near Luna, divided by the Romans, says,That Land had been taken from the Ligurians, and it had been the Hetrurians before it was the Ligurians. By this Right the Romans held Syria, asAppion observes, not restoring it to Antiochus Pius, from whom Tigranes, an Enemy to the Romans, had taken it; and Justin, out of Trogus, brings in Pompey returning this Answer to the same Antiochus,As he took not the Kingdom from him whilst he was in Possession of it, so neither would he, after he had yielded up his Right to Tigranes, restore to him a Kingdom which he could not keep. So those Parts of Gallia which the Cimbri had taken from the Gauls, the Romans afterwards taking, held as their own.

VIII.That Things taken from the Enemy are not always theirs that take them.VIII. But here is a more difficult Question, to whom do the Spoils taken from the Enemy in a publick and solemn War belong, whether to the People in general, or to private Persons, of and among the People? The modern Expositors of the Law here vary very much in their Opinions; for most of them finding in the Roman Law, that the Things taken become the Captors; and in the Canon Law, that the Spoils are to be divided by publick Determination, do say, one after another, (as is usual) that tho’ principally, and by original Right, the Captor has the best Title to them, yet they are to be brought to the General, and he is to<586> distribute them among the Soldiers. Which Opinion, not less common than false, I shall take the more Care to confute, that we may see how unsafe it is in such Controversies to rely upon the Authority of those Doctors. There is no Doubt, but the Consent of Nations might have established the one or the other of these two Rules, either, that the Things taken should belong to the People that bear the Charge of the Wars, or to the first Captor; but the Question is, what Nations really intended to establish in this Case? And I affirm, that their Intention was, that the Goods of one Enemy, with Respect to another, should be considered as Things without a Proprietor; as we have before explained, from the Words of Nerva the Son.

IX.That naturally both Possession and Property may be acquired by another.IX. 1. The Things that are Nobody’s, indeed become the Captor’s; but they may be called Captors, who employ others to take them, as well as they who take them themselves. So they who are employed by others to catch Fish, Fowl, Deer, or Pearls; as Slaves, Children not emancipated, and sometimes Freemen, take them for those that employ them. Modestinus the Lawyer said well, Whatsoever is naturally gained, as Possession is, we may gain by any one whom we will appoint to do it for us. And also Paulus,We acquire Possession by the Mind, and by the Body; the Mind, I mean our own, but the Body may be either our own or another’s. And in another Place,Possession may be taken by an Attorney, Guardian, or Trustee; provided it be done with the Design of doing it for us, and in our Name. So among the Greeks, they that overcame in theOlympick Games, gained the Prizes, not for themselves, but for them that sent them. The Reason is, because one Man may make Use of another, as his Instrument, if both are willing, as we have declared in another Place. (B. i. Chap. v. § 3.)

2. Wherefore the Difference put between Freemen and Slaves, in Respect to Acquisitions, regards only the Civil Law, and properly belongs to Civil Acquisitions, as appears from the afore-quoted Place ofModestinus And yet the Emperor Severus brought these afterwards nearer to the Pattern of natural<587> ones; not only for the Good of the Publick, as he himself acknowledges, but also to follow the Rules of Right and Equity; therefore, setting aside the civil Right, that Saying holds true, that what a Man does himself, for himself, he may also do by another, and it is the same Thing to do it by another as by himself.

X.A Distinction of Actions done in War into publick and private.X. We must then here distinguish between the Acts which in a War are truly publick, and private Acts, that are done by the Occasion of a publick War. By these private Acts the Goods of an Enemy principally and directly belong to the private Persons, by the other to the People. Upon this Principle of the Right of Nations Scipio argues withMasinissa, in Livy, Syphax has been vanquished and taken, by the Conduct of the Romans; therefore he, his Wife, Kingdom, Lands, Towns, and their Inhabitants, and, in a Word, whatsoever belonged to Syphax, is become lawful Prize to the People of Rome. And thus did Antiochus the Great plead, that Coelo-Syria did of Right belong to Seleucus, and not to Ptolemy, for that Seleucus maintained the War, to whom Ptolemy was but an Assistant, according to Polybius, in the fifth Book.

XI.The Land taken is the People’s, or his that maintains the War.XI. 1. Immoveable Goods are not usually taken, but by some publick Act, as by bringing in an Army, or by planting of Garrisons, therefore, as Pomponius decided,Lands taken from the Enemy fall to the State, that is, as he explains it, Is not Part of the Booty, strictly taken. Thus Salomo, a Lieutenant-General, in Procopius,That Prisoners, and all other Moveables, should be a Booty to the Soldiers, is not unreasonable, (so it be done by publick Grant, as we shall hereafter explain it) but that the Lands should belong to the Emperor, and the Roman Empire.

2. So among theHebrews and Lacedemonians, Land taken in War was divided by Lot: Thus the Romans either kept the Lands taken in War to let out, (a small Part of it sometimes being left out of Civility to the former Owners) or sold them, or assigned them to Colonies, or made them tributary; whereof you may find many Testimonies in Laws, Histories, and Treatises on Surveying.Appian<588> in his first Book of the Civil War tells us, When the Romans had conquered Italy, they took away Part of their Lands. And in his second Book, Having subdued their Enemies, they did not take away all their Lands, but a Part. And Cicero observes that their Generals having conquered an Enemy, sometimes consecrated his Lands, but by the Decree of the People.

XII.Things moveable, either with or without Life, taken by a private Act, are the Captor’s.XII. 1. But Things moveable, whether with or without Life, are either taken in publick Service, or out of it. If they are not taken in publick Service, they are the private Captor’s. And hither we may refer that of Celsus,Whatever among us was the Enemy’s, belongs not to the State, but to the prior Occupant. Whatever is among us, that is, is found with us in the Beginning of the War. For the same was observed of Persons, when they were in this Case considered as Goods taken. There is a remarkable Passage in Tryphoninus, to this Purpose,But they who in Times of Peace came to dwell in another Country, upon the sudden breaking out of a War, unfortunately become the Slaves of those who are become their Enemies; where we may observe, that the Lawyer attributes this to Fate, because they fell into Bondage, without any Merit of their own. For it is common to ascribe such Things to Fate. So that of Naevius, The Metelli were made Consuls of Rome by Fate, that is, without any Merit of their own.

2. Thus it is, when Soldiers take any Thing from their Enemies when they are not upon Duty, or executing the Commands of their Captain, but doing what any other Person might do, or by a bare Permission, what is thus taken, is lawful Prize to the Captors, because they do not take them as Servants of the Publick. Such are the Spoils taken in a single Combat, and in Excursions, made freely, without Command, into an Enemy’s Country, at a Distance from the Army, (ten Miles, according to the Roman Law, as we shall see presently) which the Italians call Correria, and distinguish it from Bottino, Booty.

XIII.Unless the Civil Law otherwise ordain.XIII. And whereas we say, that by the Law of Nations, whatsoever is thus gained, becomes directly the Captor’s, it is to be so understood, that this was the Law of Nations, before any Thing was decreed in this Case by the Civil Law. For every State or People may otherwise determine of it among themselves, and prevent the Right of private Men, as we see done in many Places concerning wild Beasts and Fowl. So it may be ordained by Law, that whatsoever Goods of the Enemies are found among us, should be confiscated to the State.

XIV.What is taken by a publick Act is the Publick’s, or his that maintains the War.XIV. 1. But as to those Things that a Man takes in a military Expedition, the Case is very different. For here every Soldier represents the Body of the State, and executes the Business of the whole political Body: Wherefore (if the Civil Law does not otherwise provide) the State acquires both the Possession and Property of Things taken, which it may transfer to whom it pleases; and because this directly contradicts the common Opinion, I find myself obliged to enlarge upon it more than usual, and to prove it from the Examples of the most celebrated Nations.<589>

2. I shall begin with the Greeks, whose Custom Homer describes in several Places.


	Ἀλλὰ τὰ μὲν πολίων ἐξεπράθομεν, τὰ δέδασται.

	The Cities sack’d, the Spoils we did divide.



Achilles, in the same Poet, recounting the Cities which he had taken himself, says,


	 Τάων ἐκ πάσεων, &c.

	The worthiest Spoils with our own Hands we took,

	And rich they were: We bore them instantly

	To Agamemnon: He behind the Ships

	Divided some; but far the most reserv’d.



For here we must look upon Agamemnon, partly as Head of all Greece at that Time, and so representing the whole Body of the People, by which Right he divided the Spoil, but with the Advice of his Council; and partly as General, and so out of that which was publick, he claimed a greater Share than others to himself. Therefore Achilles thus addresses Agamemnon,


	 Οὐ μὲν σοί ποτε ἰ̂σον ἔχω γέρας, &c.

	I don’t pretend to equal Share with you,

	When any Trojan Town we do subdue.



And in another Place Agamemnon, by the Advice of his Council, offers to Achilles, a Ship laden with Gold and Silver, and twenty Women, as his Share of the Spoil. When Troy was taken, as Virgil relates, Aeneid ii.


	There Phoenix and Ulysses watch the Prey,

	And thither all the Wealth of Troy convey:

	The Spoils which they from ransack’d Houses brought,

	And golden Bowls from burning Altars caught:

	The Tables of the Gods, the purple Vests,

	The People’s Treasure, and the Pomp of Priests.

	

Dryden.







So, long after,Aristides faithfully watched the Booty taken at the Battle of Marathon. And after the Battle at Plataeae, it was strictly forbidden, that any Man should take to himself any Part of the Spoil; and afterwards it was distributed among the People, according to every one’s Deserts. The Athenians being subdued,Lysander brought the Spoil into the publick Domain. And the Spartans had publick Offices, called Λαϕυροπω̂λαι, appointed to make Portsale of all the Prizes taken in War.<590>

3. If we pass to Asia, Virgil tells us, that the Trojans used to divide the Spoil by Lot; as is usual where Things held in common are to be divided among many. Otherwise the General had the dividing the Spoil, by which Right Hector, upon Dolon’s Request, promised to give him Achilles’s Horses; whereby we may perceive that this Right of gaining Property was not in the sole taking of the Thing. The Spoil taken in Asia was brought toCyrus, being Conqueror, and so afterwards toAlexander. If we look into Africa we there find the same Custom; so the Things taken atAgrigentum, and at the Battle ofCannae, and elsewhere, were sent to Carthage. Among the old Franks, as we find in the History of Gregorius Turonensis, whatsoever was taken in War was divided by Lot. Neither had the King any other Share than what the Lot gave him.

4. But by how much the Romans exceeded all other Nations in the military Art, so much the more do they deserve our Consideration of the Examples they furnish us with, in Regard to the Subject we are now upon. Dionysius Halicarnassensis, a most exact Observer of the Roman Customs, thus instructs in this Case, Τὰ ἐκ τω̂ν πολεμίων λάϕυρα, &c. Whatsoever their Valour has taken from the Enemy in War, the Law has decreed to be publick, so that not only the private Soldiers are not Proprietors thereof, but not even the General himself; the Quaestor causes the whole to be sold, and brings the Produce of it into the publick Treasury. These are the Words of those that accused Coriolanus, who, to render him odious, do not express themselves altogether exactly.

XV.Yet in such Things some Power was left to the Will of the General.XV. For it is true that the People are the Right Owners of the Spoil. Yet it is as true, that the Power of disposing of it was, in the Times of the Republick, left to the General; yet so that he was to give an Account of it to the People. L. Aemilius says, in Livy, that Cities taken by the Sword, not those that surrendered, were pillaged; but this at the Will of the General, not of the Soldiers. Yet this Power, which Custom had bestowed on the Generals, they themselves have sometimes, to take away all Suspicion, referred to the Senate, as Camillus did; and they that have retained it, are found to have disposed it to several Uses, either for Religion, Reputation, or Ambition.

XVI.Who either brings ’em to the publick Treasury;XVI. 1. But they who desired to be, or be thought most upright, would not at all meddle with the Prey; but whether it were in Money, they ordered the<591> Quaestor of the People to receive it, or other Goods, the Quaestor was commanded to sell them publickly, and the Money arising from thence (called Manubiae, Spoils, as Favorinus observes, in Gellius) was, by the Quaestor, brought into the Treasury; but if the Expedition was such as deserved the Honours of a Triumph, it was first publickly shewed. AndLivy says of C. Valerius the Consul, There was but a little Spoil (because they had been often plundered, and had secured most of their Goods in Places of Safety); this being publickly sold, the Consul ordered the Quaestors to put the Money into the Treasury. Pompey did the same, of whom Velleius records, He gave the Money that he had taken from Tigranes, as his Custom was, to the Quaestor, and had it registered. And so M. Tully, in his Letter to Salust, writes of himself, Besides the Quaestors of the City, that is, the People of Rome, no Man has or shall touch the Prey that I have taken. And this was generally done in the antient and best Times of the Commonwealth, to which Plautus alluding, says thus,


	Nunc hanc praedam omnem jam ad Quaestorem deferam.

	Now all this Spoil I’ll to the Quaestor bring.



And likewise of Prisoners,


	Quos emi de praeda de Quaestoribus.

	Whom from the Quaestors of the Spoil I bought.



2. But other Generals did without a Quaestor sell the Spoil, and put the Money into the Treasury, as we may gather from what follows in the Passage of Dionysius Halicarnassensis, whom we have cited a little above. So King Tarquin, when he had conquered the Sabins, sent the Prey and Prisoners to Rome. So Romulius and Veturius the Consuls sold the Spoil to supply the Treasury, the Army repining at it. But there is nothing more common, than to find in History an Account of the Riches that such or such a General, either by himself or the Quaestor, brought into the Treasury from the Triumphs over Italy, Africa, Asia, Gaul and Spain: So that it would be needless to heap together a great many Examples. But this is more remarkable, that the Spoil, or Part of it, was sometimes given to the Gods, sometimes to the Soldiers, and sometimes to others. To the Gods were given either the Spoils themselves, as those which Romulius hung up to Jupiter Feretrius, or turned into Money, asTarquin the Proud built the Temple of Jupiter on the Tarpeian Hill, with the Money raised from the Spoils of the City Pometia.

XVII.Or divides them among the Soldiers, and how.XVII. 1. To give the Spoil to the Soldiers, the old Romans thought a Sign of Ambition. So Sextus the Son of Tarquin the Proud, when retired to Gabii, is said to have distributed the Prey among the Soldiers, to make himself the more powerful.Appius Claudius in the Senate, declared such Largesses to be new, prodigal, and inconsiderate.

But the Spoil given to the Soldiers is either divided, or left to be pillaged. It may be divided, either instead of Pay, or to reward Merit. Appius Claudius <592> was for giving it in lieu of Pay; if it could not be sold, and the Money brought into the Treasury.Polybius describes exactly the Manner of this Distribution, namely, that one Part of the Army, the Half at the most, was sent out in the Day-Time, or in the Night, to fetch in the Spoil, who were ordered to bring all they found into the Camp, that it might be equally divided by the Tribunes, Shares being likewise allowed to them who staid in the Camp (which King David made a Law among the Hebrews, 1 Sam. xxx. 24, 25.) and also to those, who either by Sickness, or because they were sent elsewhere, were then absent.

2. Sometimes the Spoil was turned into Money, and that, in lieu of it, was given to the Soldiers, which was often done in Triumphs. The Proportions I find thus, a single Share to a Foot Soldier; a double Share to a Centurion or Captain; a treble to a Trooper; sometimes a single one to a Foot Soldier, and double to a Trooper; at other Times a Centurion had double the Share of a Foot Soldier, and the Tribune, as also a Trooper, quadruple. There was also sometimes Regard had to their Merit, as Marcius, because he had behaved himself gallantly, was particularly rewarded by Posthumius, out of the Spoils taken atCorioli.

3. Which Way soever the Spoil was divided, the General was allowed to take to himself ἐξαίρετον, A choice Part, what he pleased; that is, what he thought was just and reasonable, which also was sometimes granted to others for their<593> Valour. Euripides, speaking of the Trojan Ladies, says,


	Τοι̑ς πρώτοισιν ἐξῃρημέναι

	Στρατον̂.

	The fairest were given to the Princes.



And of Andromache,


	Καὶ τὴν Ἀχιλλέως ἔλαχε παι̑ς ἐξαίρετον.

	She was a Prize for great Achilles’ Son.



Ascanius, in Virgil,


	

	Ipsum illum clypeum cristasque rubentes,

	Excipiam sorti.





	

	His Arms and nodding Crest,

	And Shield, from Chance exempt, shall be thy Share.

	

Dryden.











Herodotus relates that noble Presents were given to Pausanias after the Battle of Plataeae, Women, Horses, Camels, &c. So King Tullius chose Ocrisia Corniculana for himself; and Fabricius, in his Oration to Pyrrhus, in Dionysius Halicarnassensis, speaks thus, Of the Spoils taken in War, I might have chosen what I pleased for myself. Isidore, treating of the Right of War, refers to it, The Distribution of the Spoil, according to the Quality and Services of Persons; to which he adds, The Portion of the General. Tarquin the Proud, according to Livy, would both enrich himself and gain the Affections of the People with the Spoil. Servilius, in his Oration for L. Paulus, said, he might have made himself rich by dividing the Spoil. And some think, that only the General’s Part was called Manubiae, as Asconius Pedianus for one.

4. But those Generals are more worthy of Commendation, who, quitting their own Right, have taken nothing of the Prey to themselves, asFabricius just mentioned, Preferring Glory even to Riches justly acquired, which he said he did in Imitation of Valerius Publicola, and a few others; whom M. Portius Cato imitated in his Spanish Victory, saying, that he would take nothing to himself of the Prey, but barely what he eat and drunk; yet adding, that he did not blame those Generals who made Use of the Advantages allowed them; but as for himself, he had rather rival the best of Men in Virtue, than the richest in Wealth. Next to these are those Generals to be commended, who take to themselves some of the Prey, but moderately, as Pompey is praised by Cato in Lucan, who,<594>
	—— Plura retentis
	Intulit ——
	Brought into the Treasury more than he kept.


5. In dividing the Spoil, they sometimes considered those that were absent, as Fabius Ambustus ordered, at the taking of Anxur; and sometimes for certain Reasons they were omitted that were present, as the Army commanded byMinutius, when Cincinnatus was Dictator.

6. But what Right the Generals, called Imperatores, in the Time of the Commonwealth had, was transferred, after it had been seized on by those who governed absolutely under that Name, to the Lieutenants, (Magistri Militum) who, by their Order commanded the Armies. This appears by Justinian’s Code, where it is enacted, that the Commanders of the Army shall not be obliged to put into the List of military Affairs, for which they were accountable, the Donations of Moveables, either with or without Life, which they gave the Soldiers out of the Spoils of the Enemies, whether at the Time and Place of Pillage, or elsewhere.

7. But this Division proved often the Occasion of Slander, as if the Generals by that Means proposed to gain Favour to themselves; with which they charged Servilius, Coriolanus, andCamillus, as if they had enriched their Friends and Clients out of the publick Stock. They, on the other Side, alledged, that they had done it for the publick Good,That the Persons who took the Pains being rewarded for their Labour, might with more Courage undertake other Exploits; which are the Words of Dionysius Halicarnassensis on this Subject.

XVIII.Or suffers them to be plundered.XVIII. 1. I now come to Plundering, which was granted to the Soldiers, either when they went to ravage the Enemy’s Country, or after a Battle, or after the taking of a Town, so that upon a Signal given, they might run in immediately, which was rarely granted of old, and yet not without some Examples in those Times. For Tarquin gave the City Suessa Pometia to be plundered by his Soldiers. So did Q. Servilius, the Dictator, the Camp of the Aequi. Camillus, the City of the Veii: Servilius, the Consul, the Camp of the Volsci. Also L. Valerius gave License to plunder in the Country of the Aequi. So did Q. Fabius, having routed the Volsci, and taken the City Ecetra, and several others afterwards. Paulus, the Consul, having conquered Perseus, gave the Spoil of that Prince’s Army to his Foot, and that of the Country round about to his Horse. And, by the Decree of the Senate, he gave the Plunder of the Cities of Epirus to his Soldiers.Lucullus having vanquished Tigranes, a long while forbad his Soldiers plunder-<595>ing, but at last, being assured of the Victory, he gave them Leave to do it. Cicero, in his first Book of Invention, among the Methods of acquiring a Right of Propriety, puts the taking of the Enemies Effects, which have not been publickly sold.

2. They who do not like this Custom, say, that by this License to plunder, the greedy Soldiers often hinder the truly Valiant of the just Reward of their Bravery; and that We frequently see the backwardest to fight the most forward to plunder; whilst the most courageous expect only the largest Share of Labour and Danger, which are the Words of Appius, in Livy. To which let us add that of Cyrus, in Xenophon, ἐν τῃ̑ ἁρπαγῃ̑ εν̂̔ οἰ̂δ’ ὅτε οἱ πονηρότατοι πλεονεκτήσειαν ἂν, In plundering I know the worst Soldiers get most. To this it is alledged, on the other Side, what a Man takes from the Enemy with his own Hand, is more dear and pleasing to him than much more bestowed upon him by the Order of another.

3. Sometimes also Plundering is granted, because it cannot well be hindered; as it was at the taking of Cortuosa, a Town of the Hetrurians, according to Livy.The Tribunes ordered the Spoil to be sold, but the Command was too late for the Purpose, for the Soldiers had already seized on it, and it could not be taken away without Envy. We also read, that the Camp of the Gallo-Greeks was plundered by the Army of C. Helvius, against the Will of the General.

XIX.Or gives them to others.XIX. What I said, that sometimes others who were no Soldiers partook of the Spoil, or of the Money arising from the Sale of it; this happened commonly when some had contributed to the Maintenance of the War, and were to be reimbursed. And sometimes Plays were instituted out of the Money of the Spoil.<596>

XX.Or dividing them into Parts, disposeth of some one way, some another, and how.XX. 1. Neither is the Spoil diversly disposed of, only when the Wars are divers; but the same Prey, in the same War, is often appropriated to several Uses, distinguished either by its Parts or its Kinds. So Camillus dedicated the Tenth of the Spoil toApollo Pythius, in Imitation of the Greeks, who first learnt it of the Hebrews; at which Time, under the Vow of tithing the Spoil, the Chief-Priests adjudged, that not only Moveables, but also Towns and Fields, were included. The same Camillus having vanquished the Falisci, delivered the greatest Part of the Spoil to the Quaestor, and reserved a small Part for the Soldiers. So did also L. Manlius,Either sell the Spoil which he brought into the publick Treasury, or divided it among the Soldiers, as equally as possible: Which are the Words of Livy.

2. The Kinds into which a Prey may be divided are these: Prisoners of War, Herds, Flocks, (called properly in Greek λεία, the Prey) Money, and other Moveables, both rich and ordinary.Q. Fabius having overcome the Volsci, ordered the Prey and Spoils to be sold by the Quaestor; but the Silver he brought himself into the publick Treasury. And when he had subdued the Volsci and Aequi, he gave the Prisoners, excepting those of Tusculum, to the Soldiers; and in the Lands of Ecetra, he left the Persons and Cattle to be plundered. When L. Cornelius took Antium, he brought all the Gold, Silver, and Brass into the Treasury; sold the Prisoners, and the Prey, by the Quaestor, and left to the Soldiers the Provisions and Cloaths. Not unlike to this was that of Cincinnatus, who having taken Corbio, a Town of the Aequi, sent the richest of the Spoil to Rome, the Rest he divided to the Soldiers by Companies. Camillus, upon taking Veii, brought nothing into the Treasury, but the Money arising from the Sale of the Prisoners, and having conquered the Hetrurians, he sold the Prisoners, and out of that Money repaid the Roman Ladies what they had contributed to the War, and laid up three golden Cups in the Capitol. And when Cossus was Dictator, all the Prey from the Volsci, except free Persons, was given to the Soldiers.

3. Fabricius having conquered the Lucans, the Bruttii, and the Samnites, enriched his Soldiers, restored to the Citizens what they had contributed to the War, and brought 400 Talents into the Treasury. Q. Fabius and Appius Claudius having taken Hanno’s Camp, sold the Prey, and divided it, rewarding those that had done signal Services. Scipio at the taking of Carthage, gave his Soldiers the Plunder of the City, except the Gold, the Silver, and the Things consecrated to the Gods. Acilius having taken Lamia, divided Part of the Spoil (among his Soldiers) and sold the Rest. Cn. Manlius having vanquished the Gallo-Greeks, and according to the Superstition of Rome, burnt their Arms, he ordered every one to bring in what he had taken; of which he sold a Part, that is, what was to come to the Publick; and divided the Rest amongst the Soldiers as equally as possible.

XXI.Sometimes the Publick cheated of the Spoil.XXI. 1. From what we have said, it appears, that no less among the Romans, than other Nations, the Spoil belonged to the People; but the Disposing of it was sometimes left to the Generals; yet so, (as I said before) they were to give an Account of it to the People; which we may learn among others, from the Example ofL. Scipio, who, according to Valerius Maximus, was condemned of wronging the Publick, as having received six Pounds of Gold, and 480 Pounds of Silver, more than he had brought into the Treasury; and of others whom I have mentioned before.

2. M. Cato, in his Oration concerning the Spoil, did (as Gellius observes) in strong and noble Terms complain of the Licence granted to their Generals, and<597> their Impunity for cheating the Publick. Of which Oration there remains this Fragment,Those who rob a private Person are condemned to be laid in Irons for Life; but the Robbers of the Publick live in Magnificence, we see nothing but Gold and Purple in their Houses. And again,That he admired how any Man durst set up in his House Statues taken in War, as if they were so much Furniture. Thus did Cicero exaggerate the Crime of Verres, in defrauding the Publick, because he had stoln a Statue, and that taken out of the Prey of the Enemy.

3. Neither were Generals only, but also private Soldiers, accused of this Crime of robbing the Publick, if they did not produce what they had taken. For they were all, as Polybius says, bound by an Oath, That they should carry off nothing of the Prey, but honestly keep their Faith, as they had sworn. To which we may refer the Form of the Oath in Gellius, by which the Soldier is obliged to take away nothing within the Army, or ten Miles round, that was of more Value than two Pence Halfpeny; or if he took it, to bring it to the Consul, or within three Days declare it publickly. Hence we may understand the Meaning of Modestinus,He that hath stolen away the Spoil taken from the Enemy, is guilty of wronging the Publick. Which one Passage is enough to convince the modern Interpreters, that the Spoils taken from the Enemy do not peculiarly belong to the Captors; for it is plain there can be no robbing the State, but in Things publick, sacred, or religious. The Design of all this is to shew, (as I said before) that setting aside the Civil Law, and primarily, whatsoever is taken from the Enemy, in any military Expedition, belongs to the Prince or People who maintain the War.

XXII.That something may be changed of this common Right by any Law, or Act of the Will.XXII. 1. We added, Setting aside the Civil Law, and primarily, or directly: The first, because the Law, whether made by the People, as among the Romans, or by the King, as among the Hebrews and others, may dispose of Things not actually possest, to the Benefit of the State. And here, under the Notion of Law, we comprehend also Custom, if duly established. And the other, that we may know, that it is in the Power of the People to grant the Spoils to others, as well as other Things; and that not only after Acquisition, but also before it; so that the Capture following, the Donation and the taking Possession are united,Brevi manu, as the Lawyers term it. Which Grant may be made, not only by Name, but also in general; as part of the Spoil was given in the Time of the Maccabees, to Widows, aged People, and poor Orphans; or to uncertain Persons, as the Gifts thrown among the People, which the Roman Consuls allowed to them that could catch them.

2. Neither is the transferring this Right, either by Law, or Grant, always a mere free Gift, but sometimes the Payment of a Debt, or Satisfaction for Loss received, or by Way of Reimbursement of Charges in the War, or Recompence for Services, as when Allies or Subjects serve without Pay, or for less than their Labours deserve. For in these Cases it is usual to grant either the Whole, or some Part of the Spoil, to others.

XXIII.Some of the Spoil may be given to our Allies.XXIII. And our Lawyers observe, that silent Custom has so prevailed almost every where, that our Allies, or Subjects, who serve without Pay, and at their own Cost and Hazard, should enjoy what they take. The Reason, as to our Allies, is plain, because by the Law of Nature one Confederate is obliged to repair<598> the Losses of another, suffered on Account of the common or publick Affair. Besides, few will take Pains for nothing; Therefore, (Seneca observes) we pay Physicians, because we call them away from their own Affairs to serve us. Quintilian says the same, in Regard to Advocates, because they spend their Time and Study to defend other Mens Estates, and neglect all other Means of improving their own. As Tacitus also remarks, They neglect their own Affairs, to mind those of other Men. It is therefore to be presumed, (unless some other Cause appears, as pure Kindness, or some previous Contract) that the Hope of gaining the Enemies Spoils, as a Reward to their Pains and Hazard, made them undertake it.

XXIV.Sometimes also Subjects; illustrated by Examples.XXIV. 1. The Thing is not so plain as to Subjects, because they owe their Service to the State; but since not all, but some only, hazard themselves; therefore it is but just, that a Retribution be made by the whole Body, to those, who more than the Rest, undergo the Fatigues and Charges of the War, but much more the Damages attending it; in Return of which, the Hopes of the whole Prey, or of an uncertain Part, is readily granted to them, and not without Reason. Thus thought the Poet.


	Praeda sit haec illis quorum meruere labores.
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	Let them enjoy the Prey, who took the Pains.



2. As to our Allies, we have an Example in the Roman League, whereby the Latins were admitted to an equal Share of the Spoils taken from the Enemy in the Wars that should be made under the Conduct of the Roman People. So in the Wars wherein the Aetolians were assisted by the Romans, it was agreed, that the Towns and Lands should be the Aetolians, but the Romans have the Prisoners and Moveables. After the Victory over King Ptolemy,Demetrius gave Part of the Prey to the Athenians. St. Ambrose, treating of Abraham’s Expedition, shews the Equity of this Custom, He thought it just, that they who assisted him in that Expedition, and were perhaps in Alliance with him, should partake of the Spoils, as a Reward of their Labour.

3. As to Subjects, we have an Example in the Hebrews, among whom half the Prey was given to them who went out to Battle, Num. xxxi. 27, 47. and 1 Sam.<599> xxx. 22. 2 Macc. viii. 28, 29. So the Soldiers of Alexander claimed the Spoil taken from private Men to themselves, but any that was very valuable, they presented to the King; whence we find them accused at Arbela, who conspired to rob the Publick, by appropriating the Prey to themselves, and to bring none into the Treasury.

4. But what publick Things belonged to the Enemies, or their King, were exempted from this Licence. Thus the Macedonians having forced Darius’s Camp, near the River Pyramus, carried away an infinite Mass of Gold and Silver, and left nothing untouched, besides the Royal Pavilion; It being an antient Custom among them, (says Curtius) to receive the Conqueror in the Pavilion of the conquered King. Not unlike the Custom of the Hebrews, who set the Crown of the conquered King on the Head of the Conqueror, 2. Sam. xii. 30. assigning to him (as we find in theTalmud) all the Royal Baggage taken in War. We read of Charles the Great, when he had conquered the Hungarians, he gave the private Spoils to the Soldiers, but what belonged to the vanquished King he brought into the Treasury. The Greeks called the publick Spoils Λάϕυρα, as we shewed before, the private Σκν̂λα; their Σκν̂λα were such as were taken in the Heat of Battle; and Λάϕυρα when the Battle was over. A Distinction likewise allowed by other Nations.

5. It is plain, by what I have said already, that the Romans, in the early Days of their State, did not allow so much to their Soldiers, but the civil Wars indulged them with more Liberty. ThusEquulanum was given to be plundered by the Soldiers, by Sylla. And Caesar, after the Battle of Pharsalia, gave Pompey’s Camp to be pillaged by the Soldiers; and Lucan introduces him speaking thus,


	

	—— Super est pro sanguine merces,

	Quam monstrare meum est; nec enim donare vocabo,

	Quod sibi quisque dabit.





	

	Let each reward himself, there lie the Spoils,

	The Claim of War, and of illustrious Toils.







So the Soldiers of Octavius and Anthony plundered the Camp of Brutus and Cassius. In another civil War the Soldiers of Vespasian being led against Cremona, tho’ it was now near Night, made haste to storm the City, fearing lest otherwise the Wealth of the Cremonese should fall to the Share of their Commanders, and Lieutenant-Generals; for they knew well, says Tacitus, thatThe Plunder of a City taken by Storm belonged to the Soldiers, of one surrendered, to the Generals.

6. But upon the Decay of Discipline, the Soldiers had greater Licence of Plundering granted them, upon this Account, lest, before the Danger was over, the Soldiers should leave the Enemy, and fall to plunder, which has often caused the Victory to be lost. When Corbulo had taken Volandum, a Castle in Armenia, Tacitus tells us, The common People, who did not bear Arms, were publickly sold, the Rest of the Spoil fell to the Conquerors. In the same Author, Suetonius encouraged his Soldiers, in a Battle against the Britons, to continue the Slaughter of the Enemy, without any Regard to the Spoil, assuring them, that when<600> the Victory was fully gained, they should enjoy the whole. Such like Examples we frequently meet with, besides what we have above quoted out of Procopius.

7. There are some Things of so small a Value, that they do not deserve to be reserved for the Publick, these generally belong to the Captors, by the Consent of the People: Such, in the old Roman State, were a Spear, a Javelin, Wood Fodder, Casks, Leather Bags, Torches, and any Thing else below the Value of two Pence Halfpeny. For, as Gellius informs us, these Things were expressly excepted in the military Oath. Like to this is the Allowance to Seamen that serve even for Pay. The French call it Dépouille, or Pillage, and under it they include Apparel, Gold and Silver, within ten Crowns. In other Places, a certain Part is given to the Soldiers, as in Spain, one While the fifth, another Time the third, and sometimes half the Booty, falls to the King; and the seventh, sometimes the tenth, to the General; the Rest belongs to the Captors, except Ships of War, which are all the King’s.

8. Sometimes the Spoil is bestowed with Regard to the Labour, Hazard, and Charge; as in Italy, the third Part of a Ship taken belongs to the Proprietor of the victorious Ship, a third to those who had Merchandizes in the Ship, and the other to those that sought against the Enemy. Sometimes it happens, that they who at their own Charge and Danger go upon military Enterprises, do not carry away all the Prize, but some Part is owing to the State, or to him who derives his Right from the State. So in Spain, if any Ship be fitted out upon a private Charge, part of the Prize comes to the King, and part to the Admiral. So likewise by the Custom of France and Holland, the tenth Part belongs to the Admiral, the fifth Part of the Prize being first laid aside for the State. But now it is customary at Land, in the taking of Towns, and in Battles, that every one keep what he takes; but in Excursions, whatsoever is taken, is divided among them that take it, according to the Merit and Dignity of each Person.

XXV.What Use may be made of what has been here said.XXV. What has been said may serve to let us understand, that if in any Nation, not engaged in War, a Dispute arise concerning any Thing taken in War, the Things shall be adjudged to him, whom the Laws or Customs of the People on whose Side he is, and by whose Authority the Things were taken, shall favour. But if nothing can thereby be proved, then by the common Right of Nations, the Thing taken shall be adjudged to the People; if at least it were taken in the Act of War. For it is plain from what we have already said, that what Quintilian all edges for the Thebans, does not always prove true, that the Right of War has no Power on that which is reducible to a Trial of Law, and that what is got by Arms can only be kept by Arms.

XXVI.Whether Things taken out of the Dominions of either Party be lawful Prize.XXVI. 1. But whatsoever Things do not belong to the Enemy, tho’ found among the Enemies, shall not be the Captor’s. For this (as I said before) is neither agreeable to the Law of Nature, nor was introduced by the Law of Nations. So the Romans, in Livy, tell Prusius,If that Land had not been Antiochus’ s, it<601> could not by Conquest belong to the Romans themselves. But if the Enemy had any Right annexed to the Possession of the Things, as of Pledge, or Retention, or Servitude, that is no Hindrance that it should not be the Captors.

2. This is also disputed, whether Things or Persons taken without the Territories of either Party engaged in the War, belong to the Captors. If we only respect the Right of Nations, I think the Place here can be no Security, as we have said, we may lawfully kill an Enemy any where. But the Sovereign of that Place may, by his Laws, prohibit it; and, if they will not obey him, may demand Satisfaction, as for an Insult on his Authority: Just as, according to the Roman Lawyers, the Proprietor of a Ground may hinder any one from coming to hunt there, tho’, when one does so, the Beasts taken belong to the Hunter.

XXVII.How proper is this Right to a solemn War.XXVII. But this external Right of acquiring Things taken in War, is by the Law of Nations so peculiar to a solemn War, that it has no Force in other Wars. For in other Wars between Foreigners, a Thing is not acquired by Vertue of the War, but in Satisfaction of some Debt, which otherwise could not be recovered. But in civil Wars, whether they be great or small, there is no Change of Property but by the Sentence of a Judge.<602>







CHAPTER VII

Of the Right over Prisoners.

I.All Prisoners in a solemn War are, by the Law of Nations, Slaves.I. 1. There is no Man by Nature Slave to another, that is, in his primitive State considered, independently of any human Fact, as I have said in another Place; in which Sense we may take the Lawyers, when they say that Slavery is against Nature, but it is not repugnant to natural Justice, that Men should become Slaves by a human Fact, that is, by Vertue of some Agreement, or in Consequence of some Crime, as we have also said already.

2. But by the Law of Nations, which I am now treating of, Slavery is of a more large Extent, both as to Persons and Effects. For if we consider the Persons, not only they who surrender themselves, or submit by Promise to Slavery, are reputed Slaves; but all Persons what so ever taken in a solemn War, as soon as they shall be brought into a Place whereof the Enemy is Master; as Pomponius tells us. Neither is there any previous Crime required, for here every one’s Condition is alike, even of those who have unhappily been found among the Enemies, upon the sudden breaking out of the War, as I have said already. Polybius, of the Perfidy of the Mantineans, speaks thus,What must these Men suffer, to make their Punishment just? If any one say, they should be sold, with their Wives and Children, as Prisoners of War; but so may they be, by the Law of Arms, who are most innocent. And hence it is, as Philo observes, Many good Men lose their natural Liberty by divers Accidents.

3. Dion Prusaeensis, recounting the several Ways of acquiring Property, says,The third is, when a Man has taken a Prisoner in War, by that Means he makes him his Slave. So Oppian calls the carrying away of Children taken in War, Πολέμου νόμον, the Law of Arms. Halieut. Lib. 2.<603>

II.And their Posterity.II. Neither do only they themselves become Slaves, but their Posterity for ever; for whosoever is born of a Woman after she is a Slave, is born a Slave: And this is whatMartian said, that by the Law of Nations those that were born of Bond-Women are accounted Slaves. And Tacitus, speaking of the Wife of a German Prince (taken Prisoner) said, she had Servitio subjectum uterum, a Womb subjected to Bondage, that is, her Child would be a Bondslave.

III.Any Thing done to them is unpunishable.III. 1. But the Effects of this Right are infinite, so that there is nothing that the Lord may not do to his Slave, as Seneca the Father said, no Torment but what may be inflicted on him with Impunity, nothing commanded him but what may be exacted with the utmost Rigour and Severity; so that all manner of Cruelty may be exercised by the Lords upon their Slaves; unless this Licence is somewhat restrained by the civil Law. It is allowed by all Nations to the Lord, to have Power of Life and Death over his Slave, we are told by Caius, (the Lawyer.) He also adds, that this large Power had been limited by the Roman Laws, that is, in Countries which are under the Dominion of the Romans. Hither we may refer that of Donatus upon Teren. What may not a Lord lawfully do to his Slave?

2. Not only the Person, but all Things taken with him, become lawful Prize. A Slave that is in the Power of another,Justinian says, can call nothing his own.

IV.The incorporeal Goods of the Slave become the Lord’s.IV. Hence the Opinion may be confuted, or at least restrained, which maintains that Things incorporeal cannot be acquired by the Law of Arms. It is true, that primarily, and directly, they cannot, but they may be acquired by means of the Person whose they had been. But we must except those Rights that are founded on a particular Relation of Persons, which renders them unalienable, such as paternal Power. For if these Rights are capable of remaining, they remain with the Person, if not, they are extinct.

V.The Reason why this was ordained.V. 1. Now this large Power is granted by the Law of Nations for no other Reason, than that the Captors being tempted by so many Advantages might be in-<604>clined to forbear that Rigour allowed them by the Law, of killing their Prisoners, either in the Fight, or some Time after. As I said before:The Name of Slaves, Servi, (Pomponius tells us) arose from this, that Generals sold their Prisoners, thereby preserving them from Death. I said that they might be inclined to forbear, for there is no Sort of Agreement to engage them to it, if we only respect this Law of Nations, but a Motive drawn from Interest.

2. And for the same Reason he has Power to transfer this Right to another, in the same manner as the Property of Goods. This Power also reaches to the Children born in Captivity, because if the Captor had been pleased to have used his utmost Power, he might have prevented their being born; and consequently those born before the Captivity of the Mother, (if they are not personally taken) do not become Slaves. And the Reason that by the Law of Nations Children followed the Mother’s Condition, without regard to that of their Father, is because the Cohabitation of Slaves was neither regulated by the Laws, nor maintained in such a manner, that the Mother should be always under the Eye and Guard of the Father, so that it would have been a very difficult Thing to prove who was the Father. And thus we must understand that of Ulpian,The Law of Nature is this, that he that is born without lawful Marriage should follow the Mother’s Quality, that is, general Custom founded on some natural Reason; for so the Expression Natural Right is sometimes taken in an improper Sense, as we have shewed in another Place.

3. But that this Custom of Nations was not admitted without Reason, we may gather from the Practice of civil Wars, wherein Prisoners are generally put to the Sword, because they cannot be made Slaves, whichPlutarch well observed in the Life of Otho, andTacitus in the second Book of his History.

4. But whether Prisoners should belong to the People, or to the private Persons who took them, must be determined from what we have said already of the Spoil; for the Law of Nations has in this Case put Men in the same Rank with Goods. SoCajus the Lawyer, Those Things which are taken from the Enemy, by the Law of Nations are instantly the Captors, so also free Men are made Slaves.

VI.Whether Prisoners may make their Escape.VI. 1. I cannot agree with those Divines, who maintain that Prisoners taken in an unjust War, or their Children, may not lawfully make their Escape, unless it be to their own Country. Here is the Difference,If they can escape to their own<605> Country during War, they recover their Liberty by the Right of Postliminy: But if elsewhere, or to their own Country after the making of the Peace, they are to be delivered to their Masters upon demand. But it does not therefore follow, that the Prisoners are bound in Conscience not to run away, for there are many Rights that have only an external Effect, and impose no internal Obligation, such are those of War, of which we are now treating. Neither can one object, that from the very Nature of Property a real Obligation is laid upon the Conscience: Because there being many Kinds of Property it may be such an one as has only Power in human Judgment and by Compulsion, which is often found in other Kinds of Right.

2. For such in some Sort is also that Right that makes void some Wills, or Testaments, for want of some particular Forms which the civil Law requires. For the more probable Opinion is, that what is bestowed by such a Will, may be retained with a safe Conscience, at least, whilst there is no Opposition made to it. And the Right of Prescription, which a dishonest Possessor acquires by the civil Law, very much resembles that we now treat of. For the Courts of Justice maintain such a Possessor, as if he were real Proprietor; just as the Law of Nations maintains the Possessors of Prisoners that are taken even in an unjust War. And by this Distinction is solved that difficult Point of Aristotle’s, Ἄρα δίκαιον τὰ αὑτον̂ ἔχειν ἕκαστον, &c. Is it not just that every one should enjoy his own? But whatsoever the Judge has decreed to the best of his Knowledge, (however unjust his Sentence be) stands good in Law, so that the same Thing may be both just and unjust.

3. But to return to our Question, there can be no Reason supposed, why Nations should have extended the Force of this Right so far as to oblige the Conscience. For the Power of claiming a Prisoner, of forcing him to return, nay, of binding him too, and of taking what he has, is a Motive strong enough to induce the captor to save Life of his Captive; or if he were so barbarous as not to be moved by this Consideration, then certainly he would not be prevailed upon by any Bond of Conscience, but if he think that absolutely necessary, he may demand an express Promise, or a formal Oath.

4. Besides we must not rashly admit that Interpretation, which makes an Act criminal, which is otherwise allowable, in a Law not arising from natural Equity, but made purposely to avoid a greater Mischief.It signifies not much (says Florentinus the Lawyer) how a Prisoner escapes, whether freely dismissed, or by Force or<606> Cunning has got out of the Power of his Enemy. Because this Right of Captivity is so a Right, that in another Sense it is for the most part even an Injustice; asPaulus the Lawyer expressly calls it; a Right as to some Effects, but an Injustice in respect to the Nature of the Thing itself. Whence it is also plain, if any Man taken in an unjust War fall into the Power of his Enemy, he cannot in his Conscience be thought guilty of Theft, if he carries off with him  what was his own; or tho’ not his own, if it were due to him as a Reward for his Labour, over and above his Sustenance; provided that he himself owes nothing to his Master, upon his own, or the publick Account, or to him from whom the Master derives his Right. Neither does it avail to say, that such a flight, and carrying off Goods, when caught, use to be severely punished: For there are many other Things that those who have the Power in their Hands do for their own Advantage, and not because they are just.

5. But whereas some Canons prohibit the persuading a Slave to quit his Master’s Service; if that Prohibition relate to those Slaves who are justly punished with Bondage, or have by a voluntary Contract made themselves so, it is then just; but if to them, who are taken in an unjust War, or born of such, it shews only that Chris-<607>tians should advise Christians to Patience, rather than to those Acts, which tho’ strictly lawful, may give Offence either to Infidels or weak Minds. In like manner we are to understand the Advice of the Apostle’s given to Slaves, unless that Advice may seem rather to require of Slaves a faithful Obedience to their Masters, whilst they are with them, which is agreeable to natural Equity, for their Labour and their Maintenance mutually answer one another.

VII.Whether they may resist their Lords.VII. But as the same Divines hold, that a Slave cannot resist his Lord in executing that external Right which he has over him without Injustice, I entirely agree with them; but there is this manifest Difference between that external Right, and those Things I said before. That external Right, which consists not in a bare Impunity, but is moreover supported by the Authority of Courts of Justice, would be wholly vain, if on the other Side it were lawful to resist. For if it be allowable for a Slave to resist his Lord, he may as well resist the Magistrate that defends his Lord: Since it is from the Law of Nations that that Magistrate ought to defend the Lord in that Right, and in the Exercise of it. This Right therefore is like that, which we have elsewhere allowed to the Chief Magistrate in every State, whom the Subjects can never in Conscience resist. Therefore St. Augustin joins them both together, when he says,Subjects should so bear with their Sovereigns, and Slaves with their Lords, that by suffering these temporal Evils with Patience, they may hope for eternal good Things.

VIII.That this Right is not allowed in all Nations.VIII. But this also we must observe, that this Law of Nations concerning Prisoners, has not been at all Times, nor among all Nations received, tho’ the Roman Lawyers call it General, thus giving the Name of Whole to the most known and most considerable Part. So among the Hebrews, who had peculiar Laws, whereby they were separated from the Commerce of other Nations, there was a Place of Refuge for Slaves, that is, for those (as the Interpreters well observe) who became so by their Misfortune, not their Crime; on which that Privilege seems grounded among the French, given to Slaves to enter again on Possession of their Liberty, the Moment they come into the Dominions of that Kingdom, which is also now allowed, not only to those taken in War, but to all others whatever.

IX.Nor now among Christians, and what is introduced in its stead.IX. 1. But among Christians it is generally agreed, that being engaged in War, they that are taken Prisoners, are not made Slaves, so as to sell them or force them to hard Labours, or to such Miseries as are common to Slaves, and that with Reason; for they are, or should be better instructed by the great Recommender of every Act of Charity, than not to be diverted from the killing of unhappy Persons, unless they may be allowed the Exercise of a somewhat less Cruelty. And Gregoras declares<608> it is a continued Custom among those of the same Religion, nor was it peculiar to them who lived under the Roman Government, but was common to the Thessalians, Illyrians, Triballians and Bulgarians. And this at least (tho’ but a small Matter) is an Effect of the regard Men have to the Christian Religion, which Socrates in vain attempted to have introduced among the Grecians.

2. And what Christians in this Case observe among themselves, the Mahometans likewise do among themselves. Yet even among Christians this Custom still continues, that those taken in War are kept till their Ransom be paid, which is set at the Pleasure of the Conqueror, unless it be otherwise agreed upon; but this Right of keeping Prisoners is usually granted to the Captors, except they be Persons of considerable Rank, to whom the State only, or its chief Magistrate has a Right, according to the Custom of most Nations.







CHAPTER VIII

Of Empire over the Conquered.

I.That Sovereignty, whether in a King, or People, may be acquired by War; and the Effects of such an Acquisition.I. 1. No wonder that he who can bring into Slavery every particular Person of the Enemies Party, that falls into his Hands, (as we have shewn in the preceding Chapter) may also impose a Subjection upon the whole Body, whether it be a State, or part of a State; whether that Subjection be merely Civil, merely despotical or mixt. Seneca makes Use of this Argument in the Controversy De Olynthio,he<609> had been taken by Right of War; he is my Slave by Purchase. It is your Interest, O Athenians, to maintain me in my Rights: Otherwise your Dominion must be confined within its former Bounds, by restoring what you have gained by War. Wherefore Tertullian owns, that Empires are gained by Arms, and enlarged by Conquests. So Quintilian, Kingdoms, Nations, the Bounds of Cities and Countries are determined by the Right of War. Alexander in Curtius says, that Laws are imposed by the Conqueror, and received by the Conquered. A Favourite (of Antiochus) in his Oration to the Romans,Why do you send every Year your Praetor with the Ensigns of Empire, the Rods and Axes, unto Syracuse, and other Greek Cities in Sicily? Truly you can say nothing else, but that having subdued them by Arms, you impose these Laws upon them. And Ariovistus in Caesar’s Commentaries says, that by the Law of Arms the Conqueror may govern the Conquered as he pleases. And again, The Romans govern those whom they have conquered, not after the Prescriptions of others, but according to their own Pleasure.

2. Justin tells us out of Trogus, that Princes that made War before Ninus, sought not Empire, but Glory, and being contented with the Victory, did not reduce their Enemies under their Dominion. That Ninus was the first who enlarged the Bounds of his Empire, and subdued other Countries by War, and from him it became a Custom. Bocchus argues in Salust,That he took up Arms to defend his Kingdom, for that Part of Numidia, from whence he had beaten Jugurtha, was become his own by the Right of War.

3. But Sovereignty may be acquired by Conquest, either so far as it was in the King, or another Governor, and then all the Power he had passes to the Conqueror, and no more. Or as it is in the People, and then the Conqueror has the same Right to alienate it as the People had, and thus Kingdoms become patrimonial, as I have said elsewhere, B. I. Chap. III. § 11.<610>

II.An Empire may be acquired over the People that is despotical, and then they cease to be a State.II. 1. And yet a Sovereignty may be more absolutely acquired, as that which before was a State may cease to be a State; which may be done, either by adding it to another State, as the Roman Provinces were, or without any such Incorporation, when a King making War at his own Charge conquers the People, so as to govern them not for their Profit, but chiefly his own Interest, which is the Character of despotic Power in Opposition to civil Government. Aristotle says, There is a Government for the Benefit of the Sovereign, and another for the Advantage of the Subject, the one takes Place among free Men, the other between Masters and Slaves. The People then under this Government, for the future, are not a State, but a Multitude of Slaves; for it was well said of Anaxandrides,
	Οὐκ ἔστι δούλων, ὠ̑’ γαθ’, οὐδαμον̂ πόλις.
	My Friend, a State is not made up of Slaves.


2. And Tacitus thus opposes civil Government to arbitrary Power. And Xenophon of Agesilaus, ὁπόσας δὲ πόλεις προσαγάγοττο, &c.Whatsoever Cities be subdued, be excused them from all servile Offices, and required no more Obedience than what a free People pay their Prince.

III.Sometimes a mixt Government is acquired.III. And hence we may understand, what a mixt Sovereignty is between the despotick and the civil, namely, when Slavery is mixt with a kind of personal Liberty. Thus we read some People have their Arms taken away, and that they should use no other Instruments of Iron, but what were necessary for Husbandry: Others forced to change their Language and Method of living.

IV.That even the incorporeal Things may be acquired by War, where is handled a Question concerning the Thessalian Bond.IV. 1. But as the Goods of every particular Prisoner, by the Right of War, belong to the Captors, so the Goods of the People in general belong to the Conquerors, if they please. For what Livy said of those that surrendered themselves,When all Things are given up to the Conqueror, it is wholly in his own Power and will to take what he pleases to himself, and to leave them what he has a mind; the same may be said of those conquered in a solemn War. For a Surrender doth but voluntarily yield up, what would otherwise be taken away by Force. So Scaptius in Livy says, That the<611> Lands in dispute were Part of the Territory of Corioli, which being taken, by the Right of War, they became then the Romans. And Hannibal in the same Author thus encourages his Soldiers in his Oration before the Battle,Whatsover the Romans have by so many Victories got, and heaped up, shall, together with themselves the Masters of it, be ours upon the Victory. And thusAntiochus pretended, that Seleucus having subdued all the Dominions of Lysimachus, those Countries belonged to him (Antiochus) as Conqueror of Seleucus. So all that Mithridates had taken in War, and added to his own Dominion,Pompey (by beating him) made the Romans.

2. Wherefore even those incorporeal Rights, which belonged to the State, shall become the Conqueror’s, as far as he pleases. So upon the subduing Alba, all the Rights of the Citizens were claimed by the Romans: Whence it follows, that the Thessalians were entirely discharged from the Obligation of an hundred Talents which they owed to the Thebans, when Alexander the Great having conquered the Thebans, had as their Lord by the Right of Conquest forgiven the Debt. Neither is that perfectly true, which Quintilian all edges in behalf of the Thebans, that what he takes only belongs to the Conqueror, that the Right which is incorporeal cannot be seized on; that the Condition of an Heir is one Thing, and that of a Conqueror another; because the Right passes to the one, and the Thing to the other: For he that is Master of the Persons, is also of the Things, and of the Rights belonging to them. He that is possessed by another, can be in Possession of nothing in his own Name, and when one is under the Power of another, he has nothing in his own Power.

3. Yea, tho’ the Conqueror leave to the Conquered Jus Civitatis, the form of a State, yet may he take to himself some Rights that belonged to it. For it is in his Power to limit his own Bounty as he pleases. Caesar imitated Alexander, in forgiving a Debt to the Dyrrachians, which they owed to some of the contrary Party. But here it may be objected, that the War of Caesar was not of the same Kind, concerning which this Law of Nations was instituted.







CHAPTER IX

Of the Right of Postliminy.

I.The Original of the Word Postliminium.I. 1. As the Lawyers of latter Ages have writ almost nothing reasonably of Things taken from Enemies, so neither have they of the Right of Postliminy. This Subject has been treated of by the old Roman Lawyers somewhat more accu-<612>rately, but often times too confusedly; so that the Reader could not well distinguish, what they attributed to the civil Law, and what to the Law of Nations.

2. The Opinion of Servius Sulpicius of the Word Postliminium, is to be rejected, who takes the latter Part of it to be only an Extension of no Signification; but that of Scaevola to be approved, who compounds it of Post, that may signify a Return, and Limen, which signifies Frontiers; for Limen, and Limes, differ only in Termination and manner of declining, for they are both derived from the old Word Limus, that signifies oblique, or across, and in the primitive Notion are the same; as Materia and Materies, Pavus and Pavo,Contagio and Contages, Cucumis, and Cucumer; tho’ afterwards, Limen was particularly applied to the Entrance of private Dwellings, and Limes to that of the Lands of the State. So the Antients called banishing of a Person Eliminare, and Banishment they termedEliminium, thrusting out of their Bounds, or Limits.

II.Where this Right takes Place.II. 1. Therefore the Right of Postliminy is that which ariseth from a return to the Frontiers, that is, the Territories of the State. Pomponius says, that a Man has this Right of Return, the Moment he enters into any Place, that the State is Master of. Paulus, when he is entered our Bounds, or Territories. But from a Parity of Reason, the general Consent of Nations has extended the Thing further, so that this Postliminium (or Right of Return) should take Place, even as soon as a Person (or any Thing capable of this Right) should come safe to our Friends, as Pomponius has it in the aforesaid Place; or as Paulus explains it by way of Ex-<613>ample, to a King in Alliance or Friendship with us; (where Friends, or Allies, are not to be taken simply for those with whom we are at Peace, but those who join with us in the same War) unto whom they who shall arrive, are to be safe, as Paulus speaks, upon the publick Account; for it is all one, whether Person, or Thing, escape to these, or to his own Countrymen.

2. But among those who are Friends, but not engaged in the same Party, Persons taken in War, change not their Condition (of Captivity) unless by a special Article and Agreement, as it was stipulated between the Romans and Carthaginians, in their second Treaty, that if any of the Friends of the Romans, being taken by the Carthaginians, should escape into any Ports subject to the Romans, they should obtain their Liberty, the like Provision being made for the Friends of the Carthaginians. Therefore the Romans, who being taken in the second Punick War, and sold as Slaves, were come from Master to Master into Greece, could not be admitted to this Right of Postliminy, because the Greeks were Neuters in that War; there was therefore a Necessity of their being ransomed, before they could be set at Liberty. We also read in Homer of several Persons taken in War, sold into such Countries as were at Peace, as Lycaon, Iliad, (Lib. XXI.) and Eurymedusa, Odyss. Lib. VII.

III.That some Things return, and some are recovered by this Right of Postliminy.III. According to the antient Language of the Romans, even free Men were said to be recovered by Right of Postliminy. Gallus Aelius, in his first Book of the Significations of Law Terms, saith, That a free Man who went from one City to another, and afterwards returned to that City, was first said to be recovered by the Right of Postliminy. Also a Slave taken Prisoner, by the Enemy, if he afterwards returns to us, returns to the Obedience of his old Master by Right of Postliminy. A Horse, a Mule, and a Ship, have the like privilege of Postliminy, in postliminii receptu, (thus I judge those three Words with little Alteration may be retained, which Jacobus Cujacius, a Man incomparable for his Study of the Roman Law, would have left out) as a Slave: What kinds of Things do return to us by this Right of Postliminy, the same may return from us to our Enemies. But the modern Roman Lawyers have with more Exactness distinguished two Kinds of Postliminy,viz. when we either return, or recover something.

IV.This Right of Postliminy is of Force in Peace andIV. 1. The Opinion also of Tryphoninus is allowable, who says this Right of Postliminy takes place in War, or Peace; in a Sense some what different than Pomponius expressed it. This Right of Postliminy in Peace (unless it be otherwise stipulated) belongs to those who were not overcome in War by force of Arms, but were by their own Misfortune surprized, as found in the Enemies Country, when the War suddenly broke out. But there is no Benefit of Postliminy to the other Prisoners in Time of Peace, unless it were comprised in the Treaty of Peace: As the most learnedPeter Faber judicially corrects that Place of Tryphoninus, not disap-<614>proved by Cujacius; the Solidity of which Correction appears, as well by the Reason that follows immediately after, as by the Opposition to what goes before. The Peace was made, and the Prisoners released (saithZonaras) for so it had been agreed upon. So Pomponius,If the Prisoner, concerning whom, it was comprehended in the Articles of Peace, that he might return, should chuse of himself to remain with the Enemy, he shall not afterwards challenge this Right of Postliminy. And Paulus,If a Prisoner taken in War, after the making of Peace shall fly Home, and upon the War’s breaking out again be retaken, he by this Postliminy returns to him, who in the former War had taken him, unless it be expressed in the Articles of Peace, that the Prisoner should be released.

2. Tryphoninus alledges this Reason out of Servius, that the Romans thus behaved themselves to their Prisoners, because they would have them place all their Hopes of returning in their own Valour, rather than in Peace. For as Livy saith,Rome in the most antient Times had no Compassion on those that fell into the Enemies Hands. But this Reason being peculiar to the Romans, could not constitute a Rule of the Law of Nations; it might yet be one Motive why they themselves did admit that Custom introduced by other Nations. But this seems to be a better founded Reason, because Kings, and States, who enter into War, desire to have it believed, that their Cause was just in doing it, and theirs unjust who engaged against them: Which whilst both Parties desire to have equally believed, it would not be safe, for others not interested that would live in Peace, to engage in the Controversy. Therefore the Nations that are at Peace can do nothing better, than quietly to take that to be just, that was done in that War, and so the Prisoners mutually taken in Arms, should be esteemed lawful Captives.

3. But the same cannot be alledged against those who have been unhappily surprized by the sudden breaking out of a War, for no Design of injuring can be laid to their Charge: Yet it has not been thought unjust to detain them during the War, in order to weaken the Enemies Power; but upon the End of the War, nothing can be offered why they should not be discharged. Therefore it was established by a tacit Consent of Nations, that such Prisoners, upon the Conclusion of a Peace,<615> should be released, as being accounted innocent by both Parties. But that as to other Captives, every one might use the Right which he would be thought to have over them, unless the Articles of Agreement have otherwise provided. Therefore for the same Reason, neither Slaves, nor Things taken in War, are restored in Peace, unless expressed in the Articles. Because the Conqueror pretends to have a just Title to them, which to contradict, were to lay a Foundation for a new War; whence it is plain, that that alledged in Quintilian for the Thebans, is rather ingenious than true; that Prisoners, if they can escape into their own Country, are to be esteemed free, because what is gotten by Force, is not to be kept but by the same Force; we have hitherto treated of the Acquisition of the Right of Postliminy in Time of Peace.

4. In Time of War they return by the Right of Postliminy, who were free before they were taken Prisoners, but Slaves and other Things are said to be recovered.

V.When a free Man, during the War, may return by this Right of Postliminy.V. He that was free, returns so by this Right (of Postliminy,) if here turns with this Design, to follow the Fortunes of his own People to whom he returns, as Tryphoninus has it. For a Slave, in order to become free, ought (if I may so speak) to acquire himself, which he cannot do without willing it. But whether he be retaken from the Enemy by force of Arms, or by Craft made his Escape, it is all the same Thing, as Florentinus observes. And so it is likewise, if he be freely delivered up by the Enemy. But what shall we say of a Prisoner, who having been sold by the Enemy, is arrived amongst his own People, by passing, as it often happens, from Master to Master? This Controversy is discussed bySeneca in the Olynthian, whom Parrhasius bought. For when a Decree was passed by the Athenians, whereby the Olynthians were ordered to be free; he makes this Query, whether by it was meant, that they should become free, or adjudged to be free; of which the last is the best founded.

VI.What Right he may recover, and what not.VI. 1. But one that is free, after he is returned to his own Country, does not only become Master of himself, but also of all Things, that he had in any Nation at Peace, whether corporeal, or incorporeal; because as neutral States had reputed the Fact for a real Right, in regard to the taking of the Prisoner, they ought to do<616> the same in regard to his release; otherwise they would not act in an equal manner towards both Parties; wherefore he that by Right of Arms is possessed of the Body of a Prisoner, has not an absolute but conditional Right to all Things that belong to him, for it may cease against his Will, viz. if the Captive should return into his own Country; for so he loses his Right to those Goods of his, as he does to his Person, of which they were an Accessory.

2. What if he had alienated those Goods, shall he who derives his Title from him that was Owner of the Prisoner by Right of War, be secured by the Right of Nations, or else shall those Things (alienated) be recovered? I mean those that are in a neutral Country. And here, in my Opinion, we ought to distinguish between those Things that may be recovered by Postliminy, and those not capable of that Right; which Distinction we shall explain below, so that the former seem to be alienated only so far as they could be alienated, that is, conditionally, but the other, simply and absolutely. By Alienation here, I mean such as includes Donation and Acceptilation.

VII.All Rights in Regard to him are restored.VII. But as he that returns by Postliminy, recovers the Rights he was possessed of before, so those Rights which one had in Regard to him, are re-established, and deemed to have always subsisted, as if he had never been in the Enemy’s Power, as Tryphoninus says.

VIII.Why they that yield themselves are not capable of the Right of Postliminy.VIII. Paulus justly makes this Exception to this Rule, as it relates to Freemen, They have no Benefit of Postliminy, that being conquered by Arms, yield themselves up to their Enemies. Because all Agreements made with Enemies, by the Law of Nations, are to be punctually observed, as we shall shew hereafter; neither is Postliminy allowed against them. Therefore those Romans, in Gellius, taken by the Carthaginians, did own, that The Right of Postliminy did not belong to them, because they had engaged themselves by Oath. Whence it is well observed by Paulus, that during the Time of Truce there is no Postliminy allowed. But Modestinus <617> says, that if they that are delivered up to the Enemy, are engaged by no Covenant, or Promise, they may return by the Right of Postliminy.<618>

IX.How a People may obtain this Right of Postliminy.IX. 1. What we have said of particular Persons, the same may be likewise of Nations, that those that were free, may recover their Freedom, if the Assistance of their Allies happen to rescue them from the Power of the Enemy. But if the Body of the People that constitute the State, be dissolved, it is more reasonable to say, that they are not to be esteemed the same People; nor the Things formerly belonging to that State to be restored to them by the Law of Nations; because a People, like a Ship, by a Dissolution of the Parts, is entirely destroyed, because its whole Nature consists in that perpetual Conjunction. Therefore the City of Saguntum was not the same, when it was restored to the antient Inhabitants, eight Years after they had been driven out of it. Nor Thebes the same, after the Thebans had been sold by Alexander for Bondslaves. Hence it is plain, that what the Thessalians were indebted in to the Thebans before, was not restored to the Thebans by the Right of Postliminy, and that for these two Reasons. First, Because they were a new People that demanded this Debt; then, because Alexander, whilst he had the Lordship over them, had a Power to alienate that Right, and did really alienate it; besides that a Debt is not to be reckoned among Things capable of the Right of Postliminy.

2. What we have said of a State, is not very different from that of the old Roman Law, by which Marriages were dissoluble: Marriage was not reputed to be restored by Postliminy, but to be renewed by joint Consent of both Parties.

X.What Rights have they of the Civil Law, who return by Postliminy.X. 1. By what we have said, one may easily judge what Manner of Right, by the Law of Nations, Postliminy gives to Freemen. But by the Civil Law this very Right, as to what respects those Things that are done within the State, may be restrained by adding some Exceptions, or Conditions, and may be extended to other Profits and Advantages. Thus by the Roman Civil Law, Fugitives are excepted out of the Number of those intitled to this Right of Return, even the Sons of Families, over whom the Father, (one would think) should have retained his paternal Power, as a Privilege peculiar to the Romans. But it was thought proper to make this Regulation, because, as Paulus says, the Romans sacrificed their paternal Tenderness to the Observation of military Discipline. Agreeable to which,<619> says Cicero of Manlius, that he strictly maintained the Roman Discipline, to his own personal Sorrow, that he might effectually consult the Safety of the State, in which he esteemed his own included; and that he preferred the Preservation of the General’s Authority to the Motions of Nature, and the Affections of a Father.

2. This also somewhat lessens the Right of Postliminy, which was first enacted by the Athenian Laws, and after by theRoman, viz. That he that was redeemed from the Enemy, should be Slave to him who had paid the Ransom, till he had reimbursed it. But this seems to have been made in favour of Freedom, lest all Hopes of recovering the Money being lost, many (of the Captives) should be left in the Power of the Enemy. And this very Slavery was much softened by the Roman Laws, and by the last Law of Justinian it was limited to five Years Service. Also, upon the Death of the Ransomed, the Right of recovering the Money entirely ceased. Likewise, by any Contract of Marriage between the Redeemer and the Redeemed, it was adjudged to be remitted; it was also lost by the Prostitution of a Woman ransomed. There were also many other Things enacted by the Roman Law, in favour of those that would redeem Captives, and for the Punishment of their Kinsmen that would not redeem them.

3. This Right of Postliminy was on the other Hand extended by the Civil Law; in that, not only those Things which are capable of being recovered by the Law of Nations, but also all Goods, and all Rights in general were preserved to a Prisoner that returned, as if he had never been in the Power of the Enemy; this was also the Athenian Law: For as we read in Dion Prusaeensis, fifteenth Oration, A certain Man pretending to be the Son of Callias, and that he had been taken Prisoner, in the Defeat at Acanthus, and had been a Slave in Thrace; when by the Right of Postliminy he returned to Athens, demanded the Inheritance of Callias from the present Possessors of it; and the only Thing he was obliged to do, was to prove that he was really the Son of Callias. The same Author also relates, that the Messenians, after a long Time of Slavery, recovered both their Liberty and Country. Nay further, when a Prisoner of War was returned, what had been taken from his Goods, either by Prescription, or a Disingagement of any Obligation of another, by Vertue of which he might have before demanded any Thing, was re-<620>stored to him by a rescissory Action: As well as the Rights that were otherwise deemed extinct by Non-Usage: For in the Edict of entirely restoring Ancestors, he is likewise included, who is in the Power of the Enemy; and this was established by the antient Roman Law.

4. The Cornelian Law afterwards made Provision for the Heirs of those that died in Captivity with the Enemy, and preserved all their Goods, just as if the Person taken Prisoner died at that very Time. If it were not then for these Civil Laws, the Captive’s Goods would immediately be theirs that seized on them, because he that is taken by the Enemy, is reputed as not to be at all. But if a Captive did return, he should receive only those Things which, by the Law of Nations, challenge the Right of Postliminy. But that the Goods of a Prisoner, if he have no Heir, should come to the Publick, was a Law peculiar to the Romans. We have hitherto treated of Persons who return from Captivity. I will now speak of such Things as are recovered.

XI.How Slaves are recovered by Postliminy, how Fugitives, and those that are redeemed.XI. 1. Among these are chiefly Slaves of both Sexes, yea even those that have been often alienated, or have been discharged by the Enemy. Because (as Tryphoninus well observes) a Release from the Right of an Enemy ought not to prejudice a Citizen of ours, his former Master. But that the former Master may recover his Slave, it is necessary that he either actually possess him, or that he may easily possess him. Wherefore, tho’ in other Things it is sufficient, that they be brought just within our Territories, that will not be enough, in Regard to a Slave, unless also the antient Master know his being there. For he that is in the City of Rome (as it were) incognito, in Paulus’s Opinion, is not allowed to be yet reco-<621>vered. And as a Slave, in this Case, differs from Things inanimate, so does he likewise from a Freeman in this, that in Order to recover him by Right of Postliminy, it is not required that he should return, with an Intent to follow the Fortunes of the State. For that is only required of him, that is to recover his own Freedom, not of him that is to be recovered by another. And as Sabinus has it,Every Man has a free Power to chuse what State he pleases to make himself a Member of, but not to dispose of the Right of Property which we have over him.

2. The Roman Law did not except fugitive Slaves from this Law of Nations; for even in these the Master may recover his old Right, as Paulus observes; lest, allowing the contrary, it may be prejudicial, not to him who is still to continue a Slave, but to the Master himself. The Emperors (Dioclesian and Maximinian) say in general, and without Restriction, of Slaves retaken in any military Expedition, what some extend without Reason to all Things retaken from the Enemy, that They ought to be deemed recovered, and not taken, and that the Soldier should be their Deliverer, and not their Master.

3. Those Slaves who are ransomed from the Enemy, by the Roman Law become his that redeemed them, but upon laying down their Ransom, they are deemed recovered by the Right of Postliminy. But it belongs to the Civilians to give a more exact Explication of all this. But some Things have been altered by the modern Laws: And, to invite captive Slaves to return, they propose present Liberty to the disabled, and to the Rest, after five Years; as you may see in the military Laws collected byRufus.

XII.Whether Subjects may be recovered by Postliminy.XII. That Question more nearly relates to us, whether a People subjected to a foreign Prince return to their antient State, which may be handled, by supposing that it is not their antient Sovereign, but some Ally, who has rescued them from the Enemy; the same, I think, may be answered, as before, of Slaves, unless it be otherwise agreed by the Treaty of Alliance.<622>

XIII.That Lands are recovered by Postliminy.XIII. 1. Among Things recoverable by Postliminy, the first to be considered are Lands; It is true (saithPomponius) the Enemy being beaten out of the Lands which they had seized on, the Right of them returns to their former Owners. But the Enemy must be understood to be driven out, when they cannot come thither any more openly as we have explained elsewhere, (Ch. iv. of this Book, § 4.) Thus the Lacedemonians restored the Island Aegina, recovered from the Athenians to the antient Lords. SoJustinian, and other Emperors, restored the Lands recovered from the Goths and Vandals, to the Heirs of the antient Possessors, not admitting those Prescriptions against them, which the Roman Laws had introduced.

2. What I have said of Lands takes Place also, in my Opinion, in Regard to all Rights annexed to those Lands. For even Places taken by the Enemy, which had been sacred or religious, when freed from that Misfortune, return as it were by a Kind of Postliminy to their former State, asPomponius decides. Whereto agrees that of Cicero, in his Oration against Verres, concerning Diana of Segesta, She recovered her Worship and Habitation by the Valour of Publius Africanus. And Marcianus compares that Right to the Right of Postliminy, by which, a Place of the Shore being built upon, when the Building is fallen, makes again Part of the Shore. Upon this Principle it must be said, that the Profits of the Land recovered are to be restored; like to what Pomponius delivers of Lands that had been drowned. So it is provided by the Laws ofSpain, that Counties, and other hereditary Jurisdictions, shall return by Postliminy; the greater absolutely, the less if within the Space of four Years they be claimed after their Recovery, unless it be a Castle, or Fort, lost by War, and recovered again in what Manner soever, the King then hath Right to keep the Possession of it.

XIV.What Difference was formerly observed in Relation to Moveables.XIV. 1. Concerning Moveables, the general Rule is directly contrary, that they do not return by Postliminy, but make Part of the Spoil; for Labeo opposes those two Ideas. Therefore, when such Things pass from the Enemy to others by Commerce, where soever they are found, they are allowed to be his who bought them; neither has the first Owner any Power to claim them, either amongst <623> a neutral People, or in his own Country. But from this Rule we find of old excepted, Things that were useful in War; which seems to have been generally allowed by all Nations, for this Reason, that the Hope of recovering them might render Men more willing to provide them: For the Laws and Views of most States at that Time, had Respect to warlike Affairs, and therefore they easily agreed in this. We have already mentioned, out of Gallus Aelius, what Things were esteemed useful in War; but they are more exactly set down, both by Cicero in his Topicks, and in Modestinus,viz. Men of War and Merchant Ships, but not Gallies and Pleasure-Boats; Mules, but only those used to the Pack-Saddle; Horses and Mares, but only those that will endure the Bit. And these are Things which by the Roman Law may be validly bequeathed, and may come into the Division of an Inheritance.

2. Arms also, and Cloaths, are useful in War, but these returned not by Postliminy, because it was an odious Thing, and was even accounted criminal, for a Man to suffer his Arms or Cloaths to be taken from him, as may be every where found in Historians. And in this, Arms are observed to differ from Horses, because the Horse may possibly break loose without the Fault of the Rider. And this Difference of Moveables seems to have been used in the West, even under the Goths, to the Time of Boetius. For he expounding the Topicks of Cicero, seems to speak of this Right, as if it were in full Force to that Day.<624>

XV.What the Law now says of Moveables.XV. But in these later Times, if not before, this Difference seems to have been taken away. For those skilled in the Customs of Nations do commonly declare, that Moveables are not recovered by Postliminy, and we see the same in many Places determined in Relation to Ships.

XVI.What Things are recovered that want not this Right of Postliminy.XVI.[[  But those Things (tho’ taken by the Enemy) which were not yet brought into Places whereof he is Master, have no Occasion for Postliminy, because they have not yet changed their Owner by the Right of Nations. Also what Pirates and Robbers have taken from us, has no Need of Postliminy, (asUlpianus and Javolenus relate) because the Law of Nations has not authorised them to appropriate it to themselves, in Prejudice of the antient Owner; on which Account the Athenians pretended to receive the IslandHalonesus, which Pirates had taken from them, and Philip from the Pirates, as restored, not given, by Philip. Therefore, Things taken by them, where soever they are found, may be claimed; but, as we have concluded in another Place, so much must be restored to the Person who got Possession upon his own Charge, as the right Owner would willingly have expended for the Recovery of them.
]]
XVII.That the Civil Law changes some Things, as to their own Subjects.XVII. But it may be otherwise determined by the Civil Law. As by the Laws of Spain, Ships taken from Pirates, become theirs who take them from the Pirates. For it is not unjust that a private Thing should yield to a publick Advantage, especially when the Recovery may prove so difficult. But this Law cannot hinder Foreigners from challenging their own.

XVIII.How Postliminy was observed among those that were not Enemies.XVIII. 1. That is more admirable, which the Roman Laws do testify, viz. That this Right of Postliminy took Place, not only between Enemies, but even between Romans and all foreign Nations. But this (as I said before) was the Reliques of that barbarous Age of the Nomades, wherein the Sentiments of that natural Society that is between all Men were stifled by wicked Customs. Therefore, among Nations which were not actually engaged in a publick War with one another, there was a Kind of War between private Men, authorised and, as it were, declared by Custom; and that such a Licence might not produce many Murders, they agreed to settle Laws of Captivity, which, consequently, introduced that of Postliminy, yet otherwise than with Robbers and Pirates, because those private Hostilities terminated in Conventions, accompanied with a Sort of Equity, which Robbers and Pirates usually despise.<625>

2. It seems of old to have been very much disputed, whether any of a confederate Nation, being our Slaves, if they should escape home, might be esteemed to return by Postliminy. For soCicero propounds this Question, in his first Book De Oratore. And Gallus Aelius thus gives us his Opinion, We observe the same Right of Postliminy, with a free People, with Allies, and with Kings, as with Enemies. On the contrary Proculus,I doubt not, but that Allies, and a free People are as Strangers to us, there is no Postliminy between us and them.

3. In my Opinion we ought to distinguish between Treaties, that if any were made merely with design to put an End to, or to prevent open War, they could not for the Time to come prevent the taking of Prisoners, or the Right of Postliminy. But if any expressed, that they might on both Sides travel in Safety, from one State to another, upon the publick Faith, then the taking of Prisoners ceasing between these two Nations, the Right of Postliminy ceased also. And Pomponius seems to hint as much, when he says, If there be a Nation, with whom we have neither Friendship nor Hospitality, nor Alliance on account of Friendship, they indeed are not Enemies. But whatever of ours happens to come to them, is theirs. And a free Man of ours taken by them, becomes their Slave; and so from them to us; therefore in this Case also Postliminy is allowed. When he said an Alliance on the account of Friendship, he plainly shews that other Alliances may be made, in which may be neither Tie of Friendship nor Right of Hospitality. And Proculus fully declares, that he takes those to be People confederated, who have reciprocally promised Friendship, and safe Hospitality, when he adds, For what need is there of any Postliminy between us? When they also may retain even their own Liberty, and Property of their own Things with us, as freely as among themselves, and so we among them. Therefore that which follows in Gallus Aelius, There is no Postliminy with those Nations, that are under our Government, as Cujacius rightly reads it, must be supplied with this Addition, nor with those, with whom we have made an Alliance on account of Friendship.

XIX.When this Right may now be in force.XIX. 1. But in our Days, not only among Christians, but even most of the Mahometans, as this Right of Captivity out of Time of War, so also that of Post-<626>liminy is abolished, the Necessity of both ceasing because the Rights of that natural Relation, which is between all Mankind, have been re-established.

2. Yet that antient Right of Nations may still be in Force, if we should have to do with a State so barbarous, as to think it lawful without any manner of Reason, or Denunciation of War, to treat in a hostile Manner the Persons and Goods of all Strangers. And even while I am writing this, it is adjudged in the great Chamber of the Parliament of Paris (Nicolaus Verdunius being first President) that the Goods of the Subjects of France, taken by the Algerines, a Nest of Pyrates that live upon the Spoil of all Sea-faring People, by the Right of War had changed their Owner, and therefore when retaken by others than the antient Proprietors, became theirs that retook them. In the same Cause was this likewise adjudged, (which I said but now) that Ships are not in these Days reckoned among Things recoverable by Postliminy.







CHAPTER X

Advice concerning Things done in an unjust War.

I.In what Sense Honour and Conscience may be said to forbid what Law permits.I. 1. I must now reflect, and take away from those that make War almost all the Rights, which I may seem to have granted them; which yet in Reality I have not. For when I first undertook to explain this Part of the Law of Nations, I then declared, that many Things are said to be of Right and lawful, because they escape Punishment, and partly because Courts of Justice have given them their Authority, tho’ they are contrary to the Rules, either of Justice properly so called, or of other Vertues, or at least those, who abstain from such Things, act in a manner more honest and more commendable in the Opinion of good Men.

2. Seneca in his Troas makes Pyrrhus speak thus,


	Lex nulla capto parcit, aut poenam impedit.

	No Law commands to spare the Captive Slave,

	Or does forbid to punish him.



Agamemnon replies,


	Quod non vetat Lex, hoc vetat fieri Pudor.

	What Law forbids not, Honour doth restrain.



By Honour we are here to understand, not so much the Consideration of other Men, and the Care of our own Reputation; as a respect for Equity and Justice, at least a constant Adherence to that which is most just and most honest; so we read in Justinian’s Institutions, Feoffments of Trust so called, because they are secured by no Bond of Law, but only the Honour of the Person entrusted. So in Quintilian the Father, the reditor cannot (Salvo pudore) with Honour demand his Debt of the Security, but when he cannot get it from the prime Debtor. And in this Sense we often see, Justitia and Pudor, Justice and Honour, joined together.


	

	Nondum Justitiam facinus Mortale fugârat,

	Ultima de superis illa reliquit humum.

	Proque metu populum sine vi pudor ipse regebat.<627>





	

	The Crimes of Men were not so mighty grown,

	As Justice to expell from mortal View;

	She, last of all the Goddesses, retir’d;

	And Honour, without Force, then rul’d the World.







Hesiod. Oper. & Dior. Ver. 192, 193.


	—— Δίκη δ’ ἐν χερσὶ, καὶ Ἀιδὼς

	Ὀυκ ἔσται· βλάψει δ’ ὁ κακὸς τὸν ἀρείονα ϕω̂τα.

	Honour and Justice both have left the Stage,

	All fall a Sacrifice to Vice and Rage.



Plato in his 12th Book of Laws, παρθένος γὰρ αἰδον̂ς δίκη λέγεταί τε καὶ ὄντως εἴρηται, or rather πάρεδρος. That the Sense may be, Justice is called the Companion of Honour, and that with Reason. And in another Place the same Plato tells us, θεὸς, &c. God being solicitous for Mankind, lest they should be entirely destroyed, bestowed upon Men Honour and Justice, the Ornaments of States, and the Bonds of Friendship.Plutarch in like manner calls δίκην Justice, ἔνοικον αἰδον̂ς, the Cohabitant of Honour; and in another Place he joins αἰδω̂ & δικαιοσύνην, Honour and Justice, together. In Dionysius Halicarnassensis are named together, αἰδὼς, κόσμος, καὶ δίκη, Honour, Modesty and Justice. So Josephus couples together, αἰδω and ἐπιείκειαν, Honour and Equity. Paulus the Lawyer unites natural Right and Honour. But Cicero thus distinguishes between Justice and Honour. Justice (says he) teaches not to hurt our Neighbour, Honour not to offend him.

3. With the Verse before quoted of Seneca, agrees that Expression of the same Author in his philosophical Writings.How small a Matter is it, to be a good Man, only so far as the Laws require? How much larger is the Rule of Duty than of Right? How many Things does natural Affection, Humanity, Liberality, Justice and Faith demand? Which are all beyond the reach of the civil Laws. Where one may see he puts a Difference between Jus, and Justitia, Right and Justice. He means by Right, that which is actionable in Courts of Judicature. The same Seneca excellently explains this in another Place, by the Example of a Master’s Right over his Slaves.As to our bond Servants we must consider, not what we may without Danger of the Law put upon them, but what the Nature of Equity and Honesty would allow, which obliges us to be merciful to our Prisoners, and those purchased with our own Money. Further, Indeed every Thing is lawful with regard to a Slave,<628> considered as such: But there are some Things which are not lawful with regard to a Slave, considered as a Man, according to the common Right of Animals. In which Place we may observe the double Meaning of the Word lawful, the one being taken for that which is really lawful in itself, the other for that which is only lawful externally.

II.This applied to what is allowed by the Law of Nations.II. 1. To the same Intent is the Distinction of Marcellus in the Roman Senate,Not what I have done is here to be debated, since the Right of War justifies whatsoever I have done against the Enemies, but what they ought to have suffered, viz. in Reason and Equity. Aristotle disputing the Point, whether Slavery arising from War may be esteemed just, hints at this Distinction.Some having in View a Sort of Right, that is, the Law which is certainlysomething just, maintain that Captivity in War is just, but they do not say it is absolutely just, because it may so happen that the War may proceed from an unjust Cause. Agreeable to this is that of Thucydides in the Oration of the Thebans, For those ye killed in Fight, it is not so much a Grievance to us, what they suffered was by a Kind of Right.

2. So also the Roman Lawyers themselves, what they often call the Right of Captivity, in another Place call an Injury, and oppose it to natural Equity; and Seneca says the Name of a Slave arose from Injustice, having a respect to what often happens. The Italians also in Livy, retaining what they had taken from the Syracusians in War, are called obstinate in keeping what they had unjustly gotten. Dion Prusaeensis having declared, that when Prisoners return Home, they recover their Liberty, adds this, ὡς ἀδίκως δουλεύοντας, As being unjustly enslaved.

3.Lactantius speaking of the Philosophers says, When they dispute of Duties relating to military Affairs, they reason not according to the Principles of Justice and true Vertue, but adapt their Precepts to the common Practice and Customs of civil Life. He says afterwards, that the Romans acted unjustly by Law.

III.What is done in an unjust War is unjust in itself.III. We then first declare, if the Cause of the War be unjust, tho’ it be undertaken in a solemn Manner, yet all the Acts of Hostility done in it are unjust in themselves. So that they who knowingly do these Acts, or join in the acting of them, Are to be accounted in the Number of those, who without Repentance cannot enter into the Kingdom of Heaven, 1 Cor. vi. 10. But true Repentance, if Opportunity and Ability will allow, absolutely requires that he who has done any Da-<629>mage, either by killing, ravaging or plundering, should make full Restitution. Therefore GOD himself declares their Fasts to be unacceptable to him, who detained their Captives unjustly taken. And the King of Nineve, (Jonah iii. 8.) proclaiming a Fast to his Subjects, commands them all to restore what they had taken by Rapine; acknowledging, by the Guide of natural Reason, that all Repentance without such a Restitution would be but pretended, and to no Purpose. And not only theJews and Christians are of this Opinion, but even theMahometans themselves.

IV.Who are hereby obliged to make Restitution, and how far.IV. But the Authors of War, whether by their Authority, or Counsel, are obliged to make this Restitution, according to what we have declared in general elsewhere, for all those Damages which are the usual Consequences of War; and for what are unusual, if they either contributed to them by Command or Advice, or not prevented them, if it was in their Power to have done it. Thus are Generals and Officers also obliged to do, in Relation to those Things which have been committed by those under their Command. The Soldiers, who have concurred in an Act of Hostility committed in common, as the burning of a Town, are each responsible for the whole Damage. But if the Damage has been caused by the distinct Acts of several, each shall be answerable for the Mischief, of which he has been the sole or partial Cause.

V.Whether Things taken in an unjust War, are to be restored by the Captor.V. 1. Neither can I allow the Exception, which some make of those that serve under others, that they are only responsible for the Damage, when there is on their Part some Fault accompanied with Fraud. For the bare Fault, without bad Intention, is sufficient to engage to a Restitution. There are some who seem to think, that Things taken in a War, tho’ its Cause were really unjust, are not to be returned; because both Sides, when they engaged in the War, were supposed to have granted them to the Captors. But it cannot be easily presumed, that any Man will rashly part with his Right, and War in itself is far different from the Nature of Contracts. But that neutral Nations might know what to do, and might not be forced into a War against their Wills, it was judged sufficient to introduce this external Right of Property, (which we have mentioned before) which may be agreeable with the internal Obligation to Restitution. And indeed those very Authors seem to allow as much concerning the Right over Prisoners of War. Wherefore the Samnites in Livy say, We have restored the plundered Goods of our Enemies, which by the Law of Arms seemed to be ours; seemed only, he saith, because that War was unjust, as the Samnites had before acknowledged.<630>

2. Not much unlike this, a certain Power arises from the Law of Nations in a Contract made without Fraud, wherein there is an Inequality, to force the Contracter to perform his Contract; Nevertheless he that stipulates more than his Due, is obliged in Honesty and Conscience to reduce it to a fair and just Equality.

VI.Whether by him also that detains.VI. 1. But further, tho’ a Man has not done the Damage himself, or if he did it without any Fault of his, but yet keeps in his Possession a Thing taken away by another in an unjust War, he is obliged to restore it; because there can be no Reason produced naturally just, why the other should be deprived of it. There is neither a Consent on his Part, nor an Occasion of Punishment, nor a Compensation to make. Not unlike to this is that of Valerius Maximus.The People of Rome, saith he, when P. Claudius publickly sold some Camerine Prisoners taken in the War, when he was General, tho’ they found their Treasury filled with the Money, and the Borders of the Empire enlarged, yet because they were not fully convinced of the Justice of that Expedition, they with utmost Diligence having sought out the Prisoners, redeemed them, and restored them their Lands. Thus by the Decree of the Romans, even their publick Liberty was restored to thePhocians, and also their Lands, which had been taken from them: And afterwards theLigurians, who had been sold by M. Pompilius, (their Ransom being paid to the Purchasers) were restored to their Liberty, and their Goods carefully returned. The Senate decreed the same in favour of the Abderites, adding this Reason for it, because the War made upon them was unjust.

2. Yet may the present Possessor, whatsoever Charge or Pains he has been at, lawfully deduct as much, as the Proprietor would willingly have expended to have recovered his endangered Possession, according to the Principles we have before laid down. But if the Possessor of it, without any Fault of his, has either wasted or alienated it, he shall not be obliged to refund, further than he shall be thought to have been made richer by it.







CHAPTER XI

Moderation concerning the Right of killing Men in a just War.

I.That some Acts in a just War, are unjust in themselves.I. 1. But that is not to be allowed in a just War, as is commonly said,


	——Arma tenenti

	Omnia dat, qui justa negat. ——

	He gives up all, who what is just denies.



But Cicero has it better, There are certain Duties to be observed even towards those that have wronged us,for there is a Moderation required in Revenge and Punish-<631>ment. The same Author commends the antient Times of theRomans, when the Ends of their Wars were either mild, or rigorous, merely through Necessity. Seneca calls those cruel, who having a just Cause to punish, have no Moderation in it. Aristides saith,It is possible that they may be unjust, who only revenge a Wrong done to themselves, if they go beyond Moderation; for he that in this Act shall exceed just Bounds, renders himself culpable in his Turn. Thus in Ovid’s Opinion, a certain King,


	

	—— Caede nocentum

	Se nimis ulciscens extitit ipse nocens.





	

	Following the Guilty with too quick Revenge,

	Deriv’d a Guilt upon himself. ——







The Plateans in an Oration of Isocrates demand,If it be just, thus for such slight Trespasses to exact rigorous Punishments. And the same Aristides in his second Oration for Peace, saith, Consider not only the Reasons for punishing, but also the Persons to be punished, who we ourselves are, and what is the just Measure of Punishment. Minos is commended in Propertius:


	Victor erat quamvis, aequus in hoste fuit.

	Tho’ Conqueror,to Foes was always just.



And in Ovid,


	—— leges captis justissimus auctor

	Hostibus imposuit ——

	Most just to Captives he dispenses Laws.



II.Who may be killed with a safe Conscience.II. 1. But when it is just to kill (for there we must begin) in a just War according to internal Justice, and when not, may be plainly understood from what I have said in the first Chapter of this Book. For a Man may be killed either designedly, or<632> without a direct Design. No Man can be justly killed with Design, unless for a capital Crime, or because we cannot really secure our Lives and Estates without doing it. Tho’ that very Thing, to kill a Man on account of our Estates, which are frail and perishable Goods, is not repugnant to Justice strictly taken, yet is it far wide from the Law of Charity. But that the Punishment may be just, it is absolutely required, that he who is killed should have rendered himself culpable, and that in so heinous a Manner, that before an upright Judge he should be condemned to die. Of which we shall here say the less, because we have fully explained already, in the Chapter concerning Punishments, whatever is necessary to be known on this Head.

III.No Man can be justly killed for his Misfortunes, as they that are forced to follow a Party.III. 1. Above, when we treated of Suppliants, (for there are such both in Peace and War) we distinguished between the unfortunate and culpable. Gylippus in that Place of Diodorus Siculus, which I there quoted, asks this Question, in what Class the Athenians ought to be reckoned, either of the unfortunate or the unjust. And he declares, they cannot be ranked among the unfortunate, because voluntarily without any manner of Provocation, they had made War on the Syracusans: When ceheinfers, since they had freely begun a War, they must expect to undergo the Miseries of that War. They are to be esteemed unfortunate who happen to be in the Party of one of the Enemies, without any hostile Disposition towards the other Party, as the Athenians in the Time of Mithridates, of whom thus speaks Velleius Paterculus,If any one should charge the Athenians with Rebellion, at the Time (when Athens was besieged by Sylla ) he is very ignorant both of Truth and antient History. For the Fidelity of the Athenians was so firm to the Romans, that always, and upon all Occasions, whatsoever was done with a singular Honesty, the Romans used proverbially to say, it was done Athenian like. But then being oppressed by the Forces of Mithridates, they were reduced to a most miserable State, whilst they were within enslaved by their Enemies, and besieged by their Friends, whilst their Hearts were without the Walls, but their Bodies in compliance with Necessity, were within. Which last Part seems to be taken out of Livy, in whom Indibilis the Spaniard declares, that his Body only served the Carthaginians, but his Mind the Romans.

2. For, saith Cicero,all those whose Lives are in the Power of others, often consider what they can or may do, at whose Mercy they lie, rather than what they ought to do. So says the same Cicero for Ligarius, It is the third Time that he continued in Africk after the coming of Varus, which if it be a Crime, it is of Necessity not of Will. And Julian took this course in the Case of the Aquileians, as Ammianus testifies, who when he had ordered the Punishment of a few, adds, he let the others Escape, as whom Necessity, not Choice, had forced into Arms. Thus says an antient Commentator on that Place of Thucydides, of the Corcyrean Captives that were sold. It was an Act of Clemency, worthy of the Greeks, for it is inhuman to kill<633> Prisoners after the Battle is over, especially Slaves, who do not fight of their own Choice. The Plataeans thus argue in the aforesaid Oration of Isocrates,We did not serve them willingly (the Lacedemonians ) but were forced to it. And so for the other Grecians, They were forced with their Bodies to join with them, but their Hearts were with you. Herodotus also says of the Phocians, They followed the Medes not voluntarily, but forced by Necessity. Alexander spared the Zeldi, as Amianus relates,Because they were forced into the Service of the Barbarians. Diodorus makes Nicolaus the Syracusan thus plead for the Captives, The Allies were forced to make War; wherefore as it is but just that they should be punished, who designedly offer the Wrong; so it is equally just to pardon them, who offend against their Will. So in Livy, the Syracusans to excuse themselves to the Romans, said, they broke the Peace being oppressed by Fear and Fraud. Thus for a like Reason Antigonus declared,That he made War with Cleomenes, and not with the Spartans.

IV.Nor for a middle Fault between Misfortune and Fraud, whose Nature is explained.IV. 1. But it is to be observed, that between an absolute Injury, and a mere Misfortune, there often intervenes something of a middle Nature, as it were composed of both, so that the Action cannot be said to be either entirely of Knowledge and voluntarily, nor purely of Ignorance and against the Will.

2. Aristotle calls this Act ἁμάρτημα, in Latin rendered culpa, a Fault. For thus he says in the 5th Book of his Morals, and the 10th Chapter. Of voluntary Actions, some we do deliberately, others not. They are said to be done deliberately, which are acted by a certain previous Consultation of the Mind; what are otherwise, we say are done unadvisedly. Since then in human Society an Injury may be done three Ways, that which proceeds from Ignorance is termed a simple Fault. As, if a Man should do a Mischief to one whom he did not design to hurt, or what he did not really intend, or not in the manner he intended it, or not with such a View; as if any one did not think to strike with this Instrument, not this Man, or not upon this account; but it happened otherwise than he proposed to himself: He designed to pinch, not to wound, either not this Person, or not in this manner. Therefore if a Damage happen thus against all Expectation, it is a Mischance; but if it might in some manner have been expected or foreseen, tho’ not with an evil intent, it is a simple Fault: For there is some Fault on the Part of the Agent, when the Principle of Action is within him: But when the Principle of Action is without him, he is only unfortunate; but when a Man does knowingly what he does, though not deliberately, it must be acknowledged that an Injury is done: As whatsoever Men may do through Anger, or other like Disturbances of the Mind, either natural, or inevitable; for they who in Passion do Mischief, and yet through their Fault, do certainly commit an Injury, neither yet are they reckoned unjust or malicious. But if a Man should do it deliberately, he is rightly accounted wicked and unjust.

3. Therefore whatsoever is done through Anger, is judged with Reason not to be done premeditately; for he does not begin, who in a Passion does an Injury, but he that provoked that Passion. Hence it is, that when such Cases are tried at Law, the Question frequently turns, not upon the Fact, but upon the Right; for Anger arises from hence, that a Man thinks himself wronged. Therefore the Query is not here, as in Contracts, whether what is complained of be done, or not; for there, unless there be Forgetfulness, one of the Parties must of Necessity be wicked in not performing the Contract, but in this they demand, whether what was done were justly done. Now he that first laid an Ambush, did it not through Ignorance, wherefore no wonder if the one Person<634> thinks himself wronged, and the other not. But even those who commit Injuries without Deliberation, and in Passion, ought to be accounted unjust, when in rendering Evil for Evil, they pass the Bounds of Proportion or Equality; so he is truly just who acts justly with Deliberation, for sometimes a Man may do a just Thing willingly, but not deliberately.

4. But of those Wrongs that are not done voluntarily, some may be pardonable, others not;those are pardonable that are done not only by Men ignorant, but through pure Ignorance also. But if any be done by ignorant Persons, but not through pure Ignorance, yet through some Passion that exceeds the common Bounds of human Nature, they are no wise pardonable.

5. Michael Ephesius interpreting this Passage, as an Instance of what happens contrary to all Expectation, gives us the Case of a Son, who by the opening of a Door, has hurt his own Father: Or of a Man who in a solitary Place trying to shoot, has accidentally wounded a Person; and of that which might have been foreseen, but without any evil Intent, he alledges the Case of a Man shooting at random in a Highway. The same Commentator gives us an Example of Necessity in him, who is obliged by Hunger, or Thirst, to do any Thing. Of natural Passions, in Love, Grief, Fear: He says that one acts through Ignorance, when the Fact is unknown; as if a Man did not know a Woman was married; a Crime is done by a Person ignorant, not through pure Ignorance, when the Right is not known. But this Ignorance of Right may sometimes be excused, and sometimes not; all which well agree with the Opinion of the antient Civilians. There is a Place in Aristotle not unlike this, in his Book of the Art of Oratory: Equity distinguishes between simple Faults and Injuries, and between simple Faults and Mischances; Mischances are those which could neither be foreseen, nor done with an ill Design. Simple Faults, those that might have been foreseen, but not done with an evil Intent; but Injuries, which have been done both designedly; and with a malicious Intent. The Antients have remarked that Homer had a Notion of those different Sorts of Action: And on that Head alledge what the Poet relates in the last of his Iliad concerning Achilles.
	Ὄυτε γὰρ ἐστ’ ἄϕρων, οὔτ’ ἄσκοπος, οὔτ’ ἀλιτήμων.
	Not ignorant, nor rash, nor ill disposed.


6. The like Distinction is also in Marcian,We offend either purposely, through Passion, or accidentally. Purposely, as a Gang of Thieves do. Through Passion, as when a Man in Drink falls to fighting with Fists or Sword. Accidentally, as when in Hunting an Arrow levelled at a Deer, kills a Man. Those two which are done purposely and through Passion, Cicero thus distinguisheth, In all Acts of Injustice it is highly to be considered,whether they be done by any Perturbation of Mind, which is generally short, and quickly over; or with premeditated Design. For those are much slighter, which are done by some sudden gust of Passion, than they done deliberately and designedly.Philo in his Explanation of some particular Laws, says, It is but half a Crime, which is not done deliberately.

7. Of which Kind are those chiefly, which Necessity, if it does not justify, yet<635> excuses; for as Demosthenes argues against Aristocrates, Necessity takes from us the Liberty of examining what we ought to do, or not to do; wherefore such Cases are not to be too strictly searched into by equitable Judges. Which Point the same Author (Demosthenes) handles more largely, in his Oration of false Witness against Stephanus. As also Thucydides, in his fourth Book,It is highly probable, that GOD himself is willing to forgive those, who are compelled by War, or otherwise necessitated to do any Thing; for the sacred Altars have been ever allowed sure Places of Refuge for them to fly unto, as have unwillingly offended; and the Name of Crime is given to unlawful Actions, which are committed on purpose, and not to those which extreme Necessity gives Courage to commit. The Cerites in Livy, thus address the Romans, That they would construe that a deliberate Act, which was more justly to be called Force or Necessity. And Justin says thus, The Act of the Phocians, tho’ all condemned it for its heinous Sacrilege, yet it brought a greater Odium upon the Thebans, who perfectly forced them to it, than upon themselves. And this is the Opinion of Isocrates,Of him who steals purely to keep himself from starving, he hath Necessity, a good Plea for Pardon. Also Aristides says, The Hardness of the Times is some Excuse for those that abandon their Allies. Thus saysPhilostratus of the Messenians, that they did not receive those that were banished from Athens, They could not safely do it, for Fear of Alexander, whom all Greece severely dreaded. And thus we find in Aristotle,Half wicked, but not unjust, nor a Lier-in-wait. Themistius, in his Praises of the Emperor Valens, thus applies these Distinctions to our Purpose,You have well distinguished between a real Injury, a Fault, and a Misfortune;tho’ you are not acquainted either with Plato, or Aristotle, yet you put in practice their Precepts; for you have not judged them worthy of the same Punishment, who were the Authors of the War, and those who afterwards were forcibly<636> engaged in it, and those who submitted to him who seemed Master of the Empire. But those you have condemned, those you have corrected, and the last received unto Mercy.

8. The same Author, in another Place, advises a young Emperor. Consider what Difference there is between a Misfortune, a Fault, and a direct Injury; and how it becomes a Prince to forgive the first, chastise the second, and severely punish the third. Thus, according to Josephus, did Titus the Emperor punish only the principal in a Crime, μέχρις ἔργου, really; but the Multitude μέχρι λόγου, only by Reprimands. Bare Misfortunes neither deserve Punishment, nor engage us to make any Restitution; but unjust Actions are obnoxious to both. But the Fault of a middle Nature, as it is liable to Restitution, so often it does not merit Punishment, especially capital. To this we may refer that of Valerius Flaccus.


	

	At quibus invito maduerunt sanguine dextrae,

	Si sors saeva premat miseros, sed proxima culpae

	Hos variis mens ipsa modis agit, & sua carpunt

	Facta viros resides ——





	

	But those who by Chance imbrue their Hands in Blood,

	Press’d by Misfortune, tho’ not the greatest Crime,

	Yet conscious of a Guilt, feel Loads of Anguish,

	Remorse distracts ’em, and the hideous Image

	Still stares them in the Face.







V.The principal Authors of a War to be distinguished from those drawn into it.V. We meet with frequent Examples in History, of different Punishments inflicted on the principal Authors of a War, and those who have been drawn into it (as Themistius observes); Herodotus relates, that the Grecians took an exemplary Punishment on those who had been the chief Authors of the Thebans Revolt to the Medes. Thus (as Livy tells us) the principal Men of Ardea were beheaded. In the same Author,Valerius Levinus, having taken Agrigentum, he whipt their chief Leaders with Rods, and then beheaded them, the Rest, and the Prey, he sold. Also, in another Place of the same Livy,When Atella and Calusia were surrendered, their Leaders were put to Death. Again, in another Place, (he addresses the Roman Senate) Since the chief Authors of this Rebellion are deservedly punished by the immortal Gods, and by you, illustrious Fathers, what do you intend to do with the innocent People? At last they were pardoned, and their Freedom restored;to the End (as he says) where the Fault begun there the Punishment should stop. Eteocles the Argive is highly commended in Euripides, because


	When he was Judge, the Guilty always bore

	The Weight of their own Faults; the People never

	Groan’d with the Burden of their Rulers Crimes.



And the Athenians (as Thucydides relates) repented of their Decree against the Mitylenians,That they should destroy the whole City, rather than the principal Au-<637>thors of the Revolt. Demetrius is also reported by Diodorus, when he took Thebes, to have put only ten of the chief Leaders to the Sword.

VI.In the very Authors we must distinguish the Causes, whether probable, or improbable.VI. 1. But also in the very Authors of the War, we must distinguish the Causes; for there are some, not indeed just, but yet such as may impose upon Men not really wicked. The Writer to Herennius lays down this as a most just Plea for Pardon,If any one who hath offended, did it not out of Hatred or Cruelty, but out of Duty and good Design. Seneca’s Wiseman,Will let his Enemies go off safe, even sometimes commended, if they were engaged in the War upon honest Grounds, out of Loyalty, according to the Obligations of an Alliance, for their Liberty. The Caerites, in Livy, beg Pardon for their Fault in assisting their Kinsmen. The Phocians, the Chalcidians, and others, who had aided Antiochus, according to their Treaty, were pardoned by the Romans. Aristides, in his second Leuctrica, speaks of the Thebans, who under the Conduct of the Lacedemonians marched against the Athenians,They were indeed engaged in an unjust Action, but with a fair Plea, they did it out of Fidelity to the Lacedemonians.

2. Cicero, in his first Book of Offices, says, they are to be pardoned who have not been cruel nor inhuman in the War. Also, that Wars undertaken for the Glory of Empire, are to be managed with less Severity. Thus King Ptolemy signifies toDemetrius, that They ought not to make War for every Kind of Reason, but only for Glory and Empire. And so Severus, in Herodian, When we first took Arms against Niger, we had not any specious Pretences of Quarrel against him; but the Empire being the Prize disputed for, both of us with equal Ambition contended for it.

3. That often happens, which Cicero observed in the War between Caesar and Pompey. There was a great Uncertainty, the most famous Commanders were not agreed, many could not tell whose Cause was best. And what he also says in another Place,Tho’ we be guilty of a Failing, through human Frailty, yet we are certainly free from a Crime. As in Thucydides, those Acts are positively declared par-<638>donable which are done, Not out of Malice, but through Error. The same Cicero says of Dejotarus, He did not engage out of any Hatred to you, but slipt through common Frailty. And Salust, in his History, And the common People, more from Example than any Understanding of the Cause, flocked in one after another, and followed the foregoing Leader as the wiser. What Brutus writ of Civil Wars, may not improperly be applied to all Wars,We ought to be more severe in preventing them, than ready to discharge our Wrath upon the conquered.

VII.Even to Enemies who have deserved Death, often times the Punishment may rightly be remitted.VII. 1. Even where Justice does not demand it, yet it is often agreeable to Goodness[[, to Moderation, and a great Soul to forgive. Salust says, that The Romans advanced their Greatness by forgiving. And Tacitus,We ought to be as merciful to Suppliants, as implacable against Enemies. But Seneca, that It belongs only to wild Beasts, and even such as have no Spark of Generosity, to bite and tear those they have thrown down. Elephants and Lions, after they have slung on the Ground, what resisted them, leave it there, and go away. The Situation of Things is often such that one may say, as it is in Virgil,


	

	 ——— Non hic victoria Teucrûm

	Vertitur, aut anima una dabit, discrimina tanta.





	

	If I survive, shall Troy the less prevail?

	A single Soul’s too light to turn the Scale.

	

Dryden.











]]

2. There is a remarkable Place to the same Purpose, in the fourth Book to Herennius. “Our Ancestors well observed, to put no captive King to Death. And why? It would be unjust to abuse that Power which Fortune hath bestowed on us to the Destruction of them, whom the same Fortune, a little before, had placed in the most eminent Station. But, you will say, he brought an Army against us! I now absolutely forget it. Why so? Because it is the Part of a brave Man to hold those his Enemies who dispute with him the Victory, and to consider them as Men, when vanquished; that so Valour may finish the Calamities of War, and Humanity augment the Advantages of Peace. But, you will say again, suppose he had got the Victory, would he have done the same? Why then should you spare him? Because it is my Practice to despise such Folly, not to imitate it.” If you understand this of the Romans, (which is very uncertain, since the Author often employs Reasons drawn from foreign Examples, or even such as are fictitious) it is absolutely repugnant to that which we meet with in the Panegyrick of Constantine, the Son of Constantius. “Tho’ he be the more prudent Man, who by a Pardon gains the Affection of<639> Enemies, yet he is the more valiant, who treads them under Foot when vanquished. You have revived, O Emperor! that antient Boldness of the Roman Empire, which always put the Generals of the Enemy, whom they had taken Prisoners, to Death. For then the captive Kings, after they had attended the triumphant Chariot of the Conqueror, from the Gates to the Forum, as soon as ever he turned his Chariot to the Capitol, were dragged to Prison, and there put to Death.

Except only Perseus, who, by the particular Favour of Paulus Aemilius, (to whom he had yielded himself) escaped this severe Punishment. But the Rest, deprived of Life in a Prison, served as a Warning to other Kings, rather to court the Friendship of the Romans, than provoke their Justice.” But this Author expresses himself too generally. Josephus indeed mentions the like Severity of the Romans, in the History of Simon Barjora, who experienced it; but he speaks of Generals, such as Pontius the Samnite, not of those who had the Title of Kings. The Meaning of his Words may be taken thus. “The Conclusion of the Triumph was when they were come to the Capitol, the Temple of Jupiter, for there, by antient Custom, the Conqueror staid, till he had Notice of the Death of the Enemy’s General. It was Simon the Son of Jora, who was led among the Prisoners in triumph: He then having a Halter about his Neck, was hurried to the publick Place, his Keepers also whipping him on: For in that Place it is the Custom of the Romans to put to Death, those that are condemned for capital Crimes. As soon then as it was declared that he was dead, they first offered up Vows, and then Sacrifices.” Cicero almost writes the same of Punishments, in his Oration against Verres.

3. We have many Examples of Generals thus executed, and some of Kings, as of Aristonicus,Jugurtha,Artabasdus. Yet besides Perseus, Syphax, <640> Gentius,Juba and, in the Time of the Caesars, Caractacus, and others, escaped this Punishment; whence it appears, that the Romans had Respect to the Causes of the War, and the Manner of prosecuting it; whom yet Cicero, and other antient Authors, do acknowledge to have been too cruel in their Victories. Therefore M. Aemilius Paulus, in Diodorus Siculus, well advised the Roman Senators, in the Case of Perseus.Tho’ they fear not the Power of Man, yet they ought to dread the Divine Vengeance, which is ready to fall on them who insolently abuse their Victories. AndPlutarch observes, that in the Grecian Wars, the very Enemies refrained all Violence to the Lacedemonian Kings, in Respect to their Dignity.

4. An Enemy then who hath not Respect purely to what human Laws allow, but what is really his own Duty, and what the Rules of Virtue require, will spare even his Enemy’s Life; and will put no Man to Death, unless to save himself from Death, or something like it, or to punish personal Crimes that deserve Death. Nay, and to some of those that deserve it, either from a Principle of Humanity, or some other good Reason, he will either remit all Punishment, or at least the capital Part. The same forementioned Diodorus Siculus excellently observes, “The taking of Cities, successful Battles, and other Prosperities of War, are often more owing to Fortune than Valour. But to shew Mercy to the Vanquished is purely the Effect of Wisdom.” We read in Curtius, “Tho’ Alexander had just Reason to be angry against the Authors of the War, yet he forgave them all.”

VIII.We must take all possible Care that the Innocent be not, tho’ against our Intention, kill’d.VIII. As to Persons who are killed accidentally, and not on purpose, we are to remember what we said above, that if not for Justice, yet for Pity, we must not attempt any Thing which may prove the Destruction of Innocents, unless for some extraordinary Reasons, and for the Safety of many. Polybius is of the same Opinion, who, in his first Book, thus speaks, “It is the Part of a good Man not to prosecute a War to the utmost, against those that are wicked, but only so far, till they have made Satisfaction for, and amended their Crimes, and not promiscuously to involve the Innocent in the Punishment of the Guilty, but, for the Sake of those Innocents, even to pardon the Guilty.”

IX.Children to be spared, and Women, unless highly criminal, and also old Men.IX. 1. These general Principles being laid down, it will not be difficult to infer more particular Rules.Tender Age must excuse the Child, and her Sex the Wo-<641>man, (says Seneca, in his Books against Anger). GOD himself, in the Wars of the Hebrews, even after Peace offered and refused, would have Women and Infants spared, (Deut. xx. 14.) only some few Nations excepted by a special Command, against whom the War was not a human War, but a War of GOD, as it was commonly called. And when he ordered the Midianitish Women to be slain for their own personal Crimes, he yet excepted those that were pure Virgins. (Numb. xxxi. 18.) Nay, when he denounced fearful Judgments on the Ninevites, for their enormous Sins, he was pleased to delay the deserved Vengeance, in Compassion of so many thousands, who could not distinguish between Good and Evil. (Jonah iv. 2.) Like to which is that in Seneca,Can any one be angry with Children, whose Age as yet understands not the Difference of Things? And in Lucan,
	Crimine quo parvi caedem potuere mereri?
	How could young Infants ever merit Death?

If then GOD, who, as the Author and Lord of Life, may, without Injustice, take it away when he pleases, and without any other Reason, from Persons of whatsoever Sex or Age, has, nevertheless, commanded, and acted himself towards Women and Children, in the Manner we have now seen; what ought Men (to whom he hath given no other Right over their Fellows, than what is necessary to preserve the Safety and Society of Mankind) to do in this Case?

2. We might add here, first, in Regard to Children, the Judgment of those Nations and Times wherein Justice most prevailed:We carry Arms (says Camillus, in Livy) not against that tender Age, which is spared, even at the taking of Cities, but against those who are in Arms. He adds, that this is one of the Laws of War, that is, one of the Rules of natural Right, which take Place here. Plutarch, treating on the same Subject, tell us,Good Men observe even some Laws of War. Where, pray observe, he saith Good Men, that you may distinguish this Right from that allowed by Custom, and which only implies a bare Impunity. So Florus says, it cannot in Honesty be otherwise. And Livy has it in another Place, <642> Which Age the Enemy, tho’ highly provoked, should spare. And again,Their savage Cruelty and Rage reached even to harmless Infants.

3. There is no Exception here with Respect to Children, who have not as yet the Use of Reason. But as to Women, the Thing takes Place only in general, that is, unless they have committed some Crime which deserves a particular Punishment, or have usurped the Offices of Men. For that is, as Statius expresses it,


	Sexus rudis insciusque Belli,

	A Sex unskill’d, and ignorant of War.



The Prefect in the Tragedy, replies to Nero, calling Octavia his Enemy,


	——— Femina hic nomen capit?

	Can a Woman deserve that Name?



And Alexander, in Curtius,I use not to make War with Captives and Women. He must be in Arms that I take for an Enemy. So Grypus, in Justin,None of his Ancestors after Victory did ever, in all their Wars, either foreign or domestick, shew Cruelty to Women, whom their very Sex did fully secure from the Hazards of War, and the Fury of the Conqueror. And another, in Tacitus,That he never made War against Women, but only those that were actually in Arms against him.

4. Valerius Maximus calls the Behaviour of Munatius Flaccus against Women and Children, a barbarous Cruelty, and not fit to be mentioned; Diodorus tells us, that the Carthaginians, at Selinus, killed old Men, Women, and Children, without any Manner of Compassion. And in another Place he calls this Act a savage Cruelty. Latinus Pacatus stiled Women, A Sex which the Wars spare. And so did Statius of old Men.


	 ——— Nullis violabilis armis

	Turba senes ———

	Old Men should be from Violence secur’d.



X.Priests and Scholars to be spared.X. 1. What we have said (of Women and Children) may be generally said of all Men, whose Manner of Life is wholly averse to Arms.By the Laws of War, only those that are in Arms, and do resist, are to be killed, according to Livy, that is, that Law which is agreeable to Nature. So says Josephus, It is just that they should suffer by Arms, who have taken up Arms, but the Innocent should not be<643> touched. When Camillus had taken the City of Veii, he ordered, that they should not hurt those that were not in Arms. In the first Rank of these ought to be held, those who are engaged in holy Things. For as it was in all Ages the general Custom of Nations to excuse them from bearing Arms, so were they excused also from the Violence of Arms. Thus the Philistins, tho’ professed Enemies of the Jews, spared the College of Prophets at Gaba, as you may find, 1 Sam. x. 5. and 10. And so to another Place where was a like College, as it were set apart and privileged from all Violence, did David flee with Samuel, 1 Sam. xix. 18. Plutarch informs us, when the Cretans were engaged in Civil Wars, they mutually forbore all manner of Violence to the Priests, and those who had the charge of burying the Dead. To this we may apply the Greek Proverb,


	Ὀυδὲ πυρϕόρος ὑπελείϕθη.

	Not a single Priest escaped.



Strabo observes, when all Greece was up in Arms, the Eleans, as sacred to Jupiter, and those that sojourned among them, enoyed a secure Peace.

2. They also have justly this same Privilege, as the Priests, who have embraced a like Sort of Life, as Monks, and Lay-Brothers, that is, Penitents, whom theEcclesiastical Canons, according to natural Equity, would have spared equally as Priests. To these we may justly add those who apply themselves to the Study of Sciences and Arts beneficial to Mankind.

XI.And also Husbandmen.XI. Next to these, the Canons privilege Husbandmen. Diodorus Siculus highly commends the Indians, In their Battles they kill one another (without Mercy)<644> but they do not Harm to the Husbandmen, as being necessary for the publick Good. Plutarch says of the antient Corinthians and Megareans, None of them would in any wise hurt the Husbandmen. And Cyrus sends to the Assyrian King,He was desirous that Husband men should be secure and indemnified. And Suidas says of Belisarius, He was so favourably inclined to Husbandmen, and took such a particular care of them, that whilst he was General, there was no manner of Violence done to them.

XII.Merchants and the like.XII. Next to these the Canon includes Merchants, which is not to be understood only of those who sojourn for a Time in an Enemy’s Country, but also such as are natural and perpetual Subjects, because the manner of the Life they use is entirely averse from War: And under this Denomination are comprehended all Sorts of Mechanicks and Tradesmen, whose immediate Interest makes them more inclinable to Peace than War.

XIII.And Captives.XIII. 1. That we may come to those that bore Arms, I have already mentioned that of Pyrrhus in Seneca, who said that Honour, that is, a regard to Equity, does not permit us to take away the Life of a Prisoner. We have quoted a Saying of Alexander to the same Purpose, who allows Captives the same privilege with the Women. We may add that of St. Augustin,In fight we ought not to kill the Enemy but through Necessity, and against our Will. But as Violence is allowable against one that is in Arms, and in a Case of Resistance, so is Mercy due to the Vanquished, or Captive, especially where there is no danger of the Disturbance of the Peace thereby. Xenophon reports of Agesilaus, He ordered his Soldiers not to punish their Prisoners as Malefactors, but to preserve them as Men. And we find in Diodorus Siculus, All the Greeks in general engaged stoutly against those that resisted, but shewed Mercy to the Vanquished. The same Author also informs us of the Macedonians under Alexander, They were more severe to the Thebans, than the Laws of War allowed.

2. Sallust, in his History of Jugurtha, speaking of young Men, who were put to Death, after they had surrendered, says, it was done against the Law of Arms,<645> that is, against the Law of natural Equity, and the known Practice of all civilized Nations. And we read in Lactantius,They spare the Vanquished, and even in Arms there is room for Mercy. Tacitus commends Primus Antonius and Varus, two Generals of Vespasian, That after the Battle was over, they exercised no Cruelty to any. So Aristides says of the Lacedemonians, that They fought vigorously against those who resisted, but shewed Mercy to them when conquered.

The Prophet Elisha asks the King of Samaria this Question about Prisoners of War, Wilt thou kill those whom thou hast taken Captive, with thy Sword, and with thy Bow? 2 Kings vi. 22. In Euripides, when one asked in the Heraclidae,


	Does your Law forbid the killing of an Enemy?



The Chorus answers,


	Yes; when taken Prisoner in a Fight.



In the same Author Eurystheus the Captive says,


	My Murderer shall be rank’d among the Guilty.



In Diodorus Siculus, the Byzantians and Chalcedonians, because they had slain many of their Prisoners, were branded with this Character, They committed Acts of abominable Cruelty. The same Author in another Place calls to spare Captives, The Law of Nations. And they who transgress this Law, he says, without doubt, are guilty of a great Crime. Equity teaches us to be merciful to Prisoners, as we mentioned before out of the philosophical Treatises of Seneca. And Historians highly commend those, who when the Multitude of their Prisoners has been so great, that the Number would be either chargeable or dangerous, have chose rather to send them all away freely, than to kill them.

XIV.Those to be accepted who surrender upon fair Terms.XIV. 1 For the same Reasons, they that either in a Battle, or a Siege, shall demand Quarter, are to be accepted. Wherefore Arrianus says, that the Thebans killing of their Prisoners that had yielded, was not done according to the Grecian Custom, οὐκ Ἑλληνικήν σϕαγήν. Likewise Thucydides, in his third Book, You received us unto Mercy, who voluntarily, and with Hands listed up, craved a Surrender. And it is the Custom of the Greeks not to put such to Death. And the Syracusan Senators, in Diodorus Siculus, tell us, It is the Part of a great Soul to spare a Suppliant. And Sopater says, It is the Law to preserve Suppliants in the Wars.

2. In besieged Towns, the Romans observed this Custom before the battering Ram struck the walls. Caesar declares to the Aduatici, he would save their City,<646> if they surrendered themselves before the Ram touched the Wall; which is still observed, viz. in weak Towns, before the playing of the Batteries; and in fortified Cities, before the giving of a Storm. But Cicero considering not so much what is done, as what ought in Equity to be done, gives his positive Opinion thus: As we ought to take Care of those we conquer, so we should take them into our Protection, who laying down their Arms, surrender to our Generals, tho’ our Rams have battered their Walls. The Hebrew Expositors observe, that it was a Custom among their Ancestors, when they laid Siege to a Town, not to encompass it quite round, but to leave one Place free for them to escape, that desired to flee, that they might have less Occasion to shed Blood.

XV.They are also to be spared that surrender without Conditions.XV. The same Equity commands us to spare those, who surrender to the Conqueror without Conditions in a suppliant Manner.To kill those that have yielded, (says Tacitus) is barbarous. And Salust relating how Marius put to Death the young Men of Campsa, who had surrendered, calls it, An Act against the natural Right of War. And the same Author in another Place, He put to the Sword not those that were in Arms, and in Battle, by the Right of War, but the very Suppliants that cried for Mercy. And (as I before mentioned) in Livy,Killing of armed Men, and those that resist, is allowed by the Right of War. And the same Livy again,He made War upon those that had submitted, against all Equity and Justice. Nay, the chief Business of a General should be rather to force his Enemies thro’ Fear to a Surrender, than to put them to Death. It was highly commendable in Brutus,He suffered not his Men to fall on the Enemy immediately, but surrounding them with his Horse, bid his Soldiers spare those who shortly would be their own.

XVI.Provided they were not guilty of some enormous Crime before, and how this is to be understood.XVI. 1. Against these Rules of natural Right and Equity, some Exceptions use to be made, no way just, viz. If it be done by way of Retaliation; if by way of Terror, to frighten others; or if they have been obstinate in their Resistance. But no Man can look upon this enough to justify a Slaughter, who has seriously weighed what has been said before of the just Causes of killing Enemies; For there is no Danger from Prisoners, or from those who have actually surrendered themselves, or desire to do it. That they may therefore be justly put to Death, there ought to be a previous Crime, and that such a one, as an impartial Judge shall think Capital. And so we sometimes see Prisoners, and those that have surrendered themselves, put to the Sword, and their yielding upon Condition to have their Lives spared, not accepted; if they being satisfied of the Injustice of the War, have still continued in Arms; if they have abused the Conqueror with slanderous Reproaches, if they<647> have broke their Faith, or any other Law of Nations, as the Privilege of Ambassadors; or if they have deserted their Colours.

2. But Nature doth not allow Retaliation, unless against the personal Offenders; neither is it enough to pretend, that the Enemies are but one entire Body engaged against us, as may easily be understood from what hath been already said concerning the Communication of Punishments. We find in Aristides,It is not perfectly absurd, to imitate as just, what we ourselves condemn as wicked and unjust? Wherefore Plutarch blames the Syracusans, for putting to Death the Wives and Children of Hicetas, purely because Hicetas had before killed the Wife, Sister, and Son of Dion.

3. The Benefit which may follow from hence, by striking a Terror for the future, does by no Means give a Right to put to Death. But if we are otherwise authorised to put to Death, this Consideration may engage us not to abate of our Right.

4. Further, an eager Desire to maintain our own Party, if the Cause itself be not absolutely dishonest, cannot really deserve Punishment, as the Neapolitans argue in Procopius; or if there were any Punishment due, it could never amount to that of Death, before an equitable Judge. When Alexander had commanded all the young Men in a certain Town to be put to the Sword, because they had made an obstinate Defence, he seemed to the Indians to make War like a Robber; whereupon the King to avoid for the future such Reflections, shewed more Mercy in his Victories. He more honourably spared some Milesians, because they appeared brave and faithful to their own Country, which are the very Words ofArrian. When Phyto, Governor of Rhegium, was hurried away to Torments and Death, for stoutly defending his City against Dionysius, he cried out, that he was thus barbarously used, because he would not be tray his Country, and that Heaven would quickly revenge his Death. Diodorus Siculus calls it,unjust Punishment. I much approve that Wish in Lucan,


	

	——— Vincat, quicunque necesse

	Non putat in Victos saevum distringere ferrum

	Quique suos cives, quod signa adversa tulerunt,

	Non credit fecisse nefas. ———





	

	——— May he be crown’d with Victory,

	Who thinks it base to kill th’ unhappy Vanquish’d;

	Tho’ in the Battle, with Minds truly brave,

	They stood against him. ———







But we must understand by the Word Cives, not the Inhabitants of this or that Country, but all those who are Members of that great State, which comprehends all Mankind. Much less can the Resentment for a Loss received by War, render the shedding of Blood just and lawful; as we read that Achilles, Aeneas and Alexander, celebrated the Obsequies of their deceased Friends with the Blood of their Prisoners, or those that had yielded themselves; therefore Homer justly expresses it,


	 Κακὰ δὲ ϕρεσὶ μήδετο ἔργα.

	And in his Mind did evil Things devise.<648>



XVII.Offenders may be pardoned on account of their Multitude.XVII. But where the Crimes are such, as they really deserve Death, yet the Greatness of a Multitude may be some Plea to mitigate the Severity of the Punishment; a Pattern of which forbearing Mercy we have from GOD himself, who ordered a Peace to be offered to the Canaanites, and their Neighbours, tho’ notoriously wicked, with the Promise of Life under the Condition of being Tributaries. To this agrees that ofSeneca, Generals rigorously punish a Soldier, who alone commits any Fault; but where a whole Army is unanimously engaged in a Mutiny, a general Pardon is requisite. What abates then the Anger of a wise Man? The Multitude of Offenders. And in Lucan,


	

	Tot simul infesto juvenes occumbere Letho,

	Saepe fames, pelagique furor, subitaeque ruinae,

	Aut Caeli, Terraeque lues, aut bellica clades,

	Nunquàm poena fuit. ———





	

	At once so many Youths to hurry into Death,

	Hunger may do it, or Shipwrecks, or the quick

	Amazing fall of Buildings, or poyson’d Air,

	Or blasting Damps, or War; it can’t be Punishment.







Therefore (Cicero tells us) to prevent the shedding of too much Blood, they brought in the casting of Lots. And Salust thus addresses Caesar, Neither does any one provoke you to severe Punishments, or fearful Judgments, which rather tend to depopulate a State, than to correct the Guilty.

XVIII.Hostages to be spared, unless personally faulty.XVIII. 1. From what has been already mentioned, may easily be understood, what is allowable by the Law of Nature concerning Hostages. As it was formerly believed every one had the same Right over his own Life, as over other Things wherein he had a Propriety; and that this Right, by the Consent, either express, or tacit, of the Individuals, was transferred to the State, it was the less to be admired, if Hostages, personally innocent, were (as we read) put to Death for the Crimes of their Country, whether by Vertue of their own particular Consent, or of the Publick, which may be inclusive of their own. But since a truer Wisdom has informed us, that GOD has reserved to himself the Power of our Lives, so that no Man can solely by his own Consent bestow upon another a Power either over his own Life, or that of his Subjects. Therefore (as Agathias writes) that good General Narses abhorred putting innocent Hostages to Death, as a brutish and cruel Act. So also have others done; witness the Example of Scipio, who used to say that he would severely punish those who had rebelled, but not the innocent Hostages; neither would he take Revenge of an unarmed Person, but of an Enemy actually in Arms.

2. But what our modern Lawyers, and those not in considerable, maintain, that<649> such Agreements are valid, if authorised by Custom, I allow, if they mean by Right, only an Impunity; which in this Case often comes under that Denomination. But if they suppose, that they who take away a Man’s Life, only by vertue of such an Agreement, are really blameless, I am afraid they are both mistaken themselves, and by their own Authority dangerously mislead others. Indeed, if he that comes as an Hostage, is then, or was before, a notorious Offender, or has afterwards falsified his Faith given in weighty Affairs, his Punishment may then be just.

3. Yet when Clelia, who not of her own accord, but by the Order of the State, went an Hostage, escaped by swimming over the Tyber,The Hetrurian King not only did her no Harm, but even commended her on account of her Bravery: To use Livy’s own Words in the Affair.

XIX.All needless Combats to be avoided.XIX. This also is to be added, that all Combats, which are not of Use for the obtaining of Right, or concluding a War, but merely for vain Ostentation of Strength, that is, as the Greeks call it, Rather a show of Strength, than a warlike Action, [[  are wholly repugnant to the Duty of a Christian, and Humanity itself. Therefore all Magistrates ought strictly to forbid these Things, for they must render an account for the unnecessary shedding of Blood to him, whose vicegerents they are; Sallust, tho’ a Pagan, commends those Generals, who purchase Victory with the least Blood. And Tacitus writes of the Catti, a People of known Valour, They seldom made Excursions, or had skirmishes with the Enemy.
]]






CHAPTER XII

Concerning Moderation in regard to the spoiling the Country of our Enemies, and such other Things.

I.What Spoil is just, and how far.I. 1. That one may destroy the Things of another without the Imputation of Injustice, one of these three Things should necessarily go before. 1. Either such a Necessity as may be supposed to have been excepted in the primitive Establishment of Property. As when a Man, purely for his own Safety, shall throw the Sword of another Person, which a Madman was going to seize on, into a River; yet in that very Case he lies under an Obligation to make Satisfaction for it to the full Value; as I have shewed in another Place, according to the most reasonable Opinion. 2. Or some Debt arising from an Inequality, that so what is wasted may be reputed, as taken in Satisfaction of that Debt, for otherwise it could not be lawful. 3. Or some Injury, that may merit such a Punishment, or which such a Punishment does not proportionably exceed. For as a judicious Divine well observes, there is no manner of Justice, that a whole Kingdom should be laid waste, for the driving away of a few Cattle, or the burning of some Houses. Which is also allowed by Polybius, who would not have the Rigour of War be exercised without Controul, but just so far, that Wrongs and Punishments may be equally balanced: And for these Reasons, and with these Limitations, it may be done without Injustice.<650>

2. But unless it be for some Advantage, it would be very foolish to do another a Damage, without any Profit to ones self. Wherefore wise Men always propose to themselves some Advantage thereby, the principal whereof Onosander has observed,Let him destroy, burn, and lay waste his Enemy’s Country: For the want of Money and Provisions shortens the War, as Plenty lengthens it. To which agrees that of Proclus,It is the Duty of a good General to straiten his Enemies as much as possible. And thus says Curtius of Darius,He expected that he should be overcome by Famine, having nothing to sustain him, but what he could get by Spoil and Plunder.

3. And that Waste and Desolation cannot be condemned, which quickly forces an Enemy to Peace: This way of making Wars did Halyattes use against the Milesians, the Thracians against the Byzantians, the Romans against the Campanians, Capenates, Spaniards, Ligurians, Nervians, and Menapians. But if we rightly weigh the Matter, such Things are for the most Part managed rather out of Spite than wise Counsel: For very often either those inducing Reasons cease, or there are others more powerful, that advise to the contrary.

II.No wasting of Things that may be profitable to us, and out of the Enemy’s Power.II. 1. This happens first, when we have got such Possession of a Thing belonging to the Enemy, that he cannot any more enjoy the Fruits of it. To which the divine Law does properly refer, which allows wild Trees and unfruitful to be cut down, to make Fortifications and Engines of War; but those that bear Fruit to be preserved for Subsistence, giving this Reason, because Trees cannot, as Men may, rise up in Arms against us. WhichPhilo, by a Parity of Reason, extends also to fruitful Fields; and by a pathetical Fiction introduces the Law itself thus speaking to those who ought to observe it. Why are you angry with Things inanimate, particu -<651> larly those that are mild, and yield grateful Fruit? Do they, like Men, discover any hostile (or disobliging) Intentions against you? Do they deserve to be entirely rooted up, for what they do, or threaten to do against you? But they are very beneficial to the Conqueror, and afford a large plenty of Things immediately necessary, and even contribute to our Pleasures; Men do not only pay Tribute, but even Trees, and that of more Value in their proper Seasons, and also such as Man cannot live without. And Josephus to the same Purpose says: If Trees could speak, they would cry out, and reproach us with Injustice, for making them suffer the Punishment of War, who were no Occasion of it. And hence it is, in my Opinion, that the Pythagoreans have derived their Maxim,That we ought not to destroy or hurt a cultivated Plant or Fruit-Tree.

2. And Porphyry describing the Manners of the Jews (in his fourth Book of not eating living Creatures) esteeming their Custom to be (I suppose) the best Interpreter of their Law, enlarges it even to all Beasts serviceable to Husbandry, for he says Moses commanded to spare also these in War. But their Talmud Writings, and Hebrew Interpreters extend it yet farther, declaring that this Law ought to reach to every Thing that may be destroyed without Cause, as the burning of Houses, the spoiling of Eatables and Drinkables. The wise Moderation of Timotheus the Athenian General agreed with this Law, who (as Polyaenus relates it) would not suffer a House or Village to be destroyed, or a Fruit-Tree to be cut down. There is a Law also in Plato, in his fifth Book De Republica, forbidding to waste Lands or burn Houses.

3. Much less ought it then to be allowed after a compleat Victory. Cicero blames the destroying of Corinth, though they had in a gross Manner abused the Roman Embassadors. And in another Place he calls that War, horrid, abominable, and spitefully malicious, which was made against Walls, Houses, Pillars and<652> Gates. Livy much commends the Mercy of the Romans, at the taking of Capua, that they did not exercise their Cruelty on the innocent Houses and Walls, by burning and demolishing them. Agamemnon says in Seneca,


	

	Equidem fatebor (pace dixisse hoc tuâ

	Argiva tellus liceat) affligi Phrygas

	Vincique volui: ruere, & aequari solo

	Etiam arcuissem. ———





	

	’Tis true, the Trojans (and I hope my Country

	Forgives my Clemency) I thought to conquer;

	But to apply th’ Extremities of War,

	Or raze their City, this I ne’er intended.







4. Indeed holy Writ informs us, that some Cities were by GOD’s especial Command entirely rased, Joshua vi. even against that general Law which we have mentioned, the Trees of the Moabites were ordered to be cut down, 2 Kings iii. 19. But that was not done in Hatred to the Enemy, but in just Detestation of their Impieties, which were either publickly notorious, or esteemed worthy of such Punishment in the Sight of GOD.

III.If there be probable Hopes of a speedy Victory.III. 1. This will likewise happen, where the Possession is yet in Dispute, if there be great Hopes of a speedy Victory, of which those Lands and Fruits will be the Reward. Thus Alexander the Great, as Justin relates it, hindered his Soldiers from wasting Asia, declaring to them, that they should spare their own, and not destroy those Things, which they came to possess. Thus Quintius, when Philip overrun Thessaly, wasting it with Fire and Sword, exhorted his Soldiers (as Plutarch informs us) to march thro’ the Country, as if it were now entirely their own. Croesus advising Cyrus not to give up Lydia to be plundered by his Soldiers, tells him, You will not ruin my Cities, nor my Lands, they are no longer mine, they are now become yours, they will destroy what is yours.

2. They who do otherwise, may apply to themselves the Words of Jocasta to Polynices in Seneca’s Thebais.


	

	Patriam petendo perdis: Ut fiat tua,

	Vis esse nullam: Quin tuae causae nocet

	Ipsum hoc, quod armis uris infestis solum

	Segetesque adultas sternis, & totos fugam

	Edis per agros: Nemo sic vastat sua.

	Quae corripi igne, quae meti gladio jubes,

	Aliena credis.





	

	You ruin your Country whilst you seek it; to make it yours

	Its Being you destroy; it defeats your Claim<653>

	To level, thus in Arms, the ripen’d Harvest;

	Is Fire and Sword, the Vengeance of an Enemy,

	Applied to Spoil and Ravage what’s ones own?

	No, our deadliest Foes we thus afflict.







To the same Sense are the Words ofCurtius, Whatsoever they did not waste, they owned to be their Enemies. Agreeable hereunto is that which Cicero, in his Letters to Atticus, says against the Design that Pompey had formed of taking his Country by Famine. Upon this Account Alexander the Isian blames Philip (in the 17th Book of Polybius) whose Words Livy has thus rendered: Philip dared not engage in a fair Field-fight, nor come to a pitch’d Battle, but flying away burned and plundered Cities; so that the Conquered rendered useless to the Conquerors what should have been the Recompence of Victory. But the old Kings of Macedon did not use to do so, they used to come to a fair Engagement, to spare Cities as much as possible, that they might have the more wealthy Dominion. For it is not a strange Conduct, to make War in such a Manner, that at the same Time, we dispute the Possession of a Thing, we leave nothing for ourselves but War.

IV.If the Enemy can be supplied otherwise.IV. 1. In the third Place, this happens, if the Enemy can be supplied elsewhere, either by Sea or Land. Archidamus in Thucydides, in his Speech to dissuade his Subjects the Lacedemonians from a War with Athens, puts this Query, What Hopes had they to succeed in the War, whether, because they excelled in Number of Soldiers, they pretended to waste the Athenian Lands? But consider (says he) they have other Countries under their Dominion, (meaning Thrace and Ionia) and they might easily supply themselves by Sea, with whatsoever they wanted. Wherefore in that Case it were best to protect Husbandry even in the Frontiers of each Side: Which we have lately seen practised in the Wars of the Low-Countries, by paying Contributions to both Parties.

2. And this is agreeable to the antient Custom of the Indians, among whom, as Diodorus Siculus relates, Husbandmen are indemnified and as it were sacred, so that they follow their Labour even close by the Camp, and near the Troops. And he adds, They do not burn the Enemies Lands, nor cut down the Trees. And again, No Soldier will willingly wrong Husbandmen, but esteeming them as common Benefactors, forbear doing them any manner of Injury.

3. Xenophon informs us, that it was agreed between Cyrus and the Assyrian King, That the Husbandmen should enjoy Peace, and that War should be made only against those that were in Arms. Thus Timotheus, as Polyaenus relates, Let out the fruitfullest Lands of the Country where he had entered with his Army: Nay, (as Aristotle adds) sold the very Corn to his Enemies, and with that Money paid his own Soldiers. Which Viriatus also practised in Spain, as Appian witnesseth. And this very Thing we have seen done in the aforesaid Low-Country War, with great Prudence and Profit, to the Admiration of all Foreigners.

4. These Customs do the Canons, which are full of Lessons of Humanity, propose to our Christian Imitation, as being obliged to, and professing more Humanity than others; therefore they enjoin us to put not only the Husbandmen beyond the hazard of War, but also their Cattle with which they plow, and their Seed which they carry to the Field; it is undoubtedly for the same Reason that the Civil Law forbids <654> to take in pawn any Thing belonging to Agriculture. And it was formerly prohibited among the Phrygians and Cyprians, afterwards with the Athenians, and then the Romans, to kill a plowing Ox.

V.If the Things be of no Use for War.V. There are some Things of that Nature, that they can no way contribute either towards the making or maintaining of a War, which Things even common Reason will have spared during a War. To this Purpose is the Speech of the Rhodians to Demetrius, the Taker of Towns, with regard to the Picture of Ialysus (one of the Founders of their Nation) translated by A. Gellius.What Reason can you have to desire to destroy so excellent a Piece,by burning our Houses? For if you vanquish us, and take the City, this Picture will also be entirely your own; but if you are forced to raise the Siege, pray consider, what a Disgrace it will be to you, because you could not overcome the Rhodians, you must needs make War with Protogenes a dead Painter. Polybius called it an Act of extream Madness to destroy those Things, which by being destroyed do not weaken the Enemy, nor advantage the Destroyer. Such are Temples, Portico’s, Statues, and the like. Cicero much commends Marcellus, because he took such a particular Care to preserve all the Buildings of Syracuse both publick and private, sacred and prophane, as if he had been sent with an Army, rather to defend than take the City. And the same Author again, Our Ancestors used to leave to the Conquered, what Things were grateful to them, but to us of no great Importance.

VI.This especially ought to take in Things sacred, or thereto belonging.VI. 1. But as this Maxim ought to be observed in regard to publick Ornaments, for the Reason aforesaid, so more especially in regard to Things dedicated to sacred Uses, for, although these also (as we have said elsewhere) are in some Sort publick, and therefore by the Law of Nations may be damaged or destroyed with Impunity, yet if no Danger can arise from the preserving of such Buildings, and their Appurtenances, the Reverence due to holy Things may be a sufficient Plea, especially with those who worship the same GOD according to the same Law, tho’ they may differ in Opinions and Ceremonies.<655>

[[2.Thucydides says, it was a Law observed by the Greeks in his Days, When they invaded the Lands of an Enemy, they mutually spared holy Places. When Alba was destroyed by the Romans,Livy says the Temples were preserved. And Silius  in his 13th Book thus writes of the Romans taking Capua.


	

	Ecce repens tacito percurrit pectora sensu

	Religio, & Saevas componit Numine mentes,

	Ne flammam taedasque velint, ne templa sub uno

	In cinerem sedisse rogo.





	

	Religion, by insensible Degrees

	Steals on the Mind, and sooths the Breasts of Conquerors,

	Lest in the universal Wrack of Cities,

	The Temples of the Gods fall undistinguish’d.







The same Livy tells us, it was objected to Q. Fulvius the Censor, That he had involved the People of Rome in the Crime of Sacrilege, by the Destruction of Temples, as if the immortal Gods were not the same in all Places, but that they of one Place should be honoured, and adorned with the Spoils of those of another. But Marcius Philippus being arrived at Dius, caused the Troops to encamp near the very Temple of that City, in order to secure it and all that was in it from Hostilities. Strabo writes, that the Tectosages, who with others had robbed the Temple of Delphos, to appease the injured God, did consecrate those Spoils, with some Addition, when they returned Home.

]]

3. To come now to the Christians. Agathias relates, that the Franks spared the Temples of the Greeks, as being themselves of the same Religion with them. Nay, it was customary to save the Persons of Men in respect to Churches, which (not to quote Examples of Heathen Nations, whereof there are many, for Writers call this Custom, A Law amongst the Grecians) St. Augustin thus commendsin the Goths, when they took Rome. TheChurches consecrated to (the Memory of) Martyrs and Apostles, in that general Devastation, secured all those that fled to them for<656> Refuge, whether Natives or Foreigners. So far the Rage of the Enemy extended without Controul, but here the Fury of Slaughter stopt; to these Places did the compassionate Soldiers convey their Prisoners, whom they had spared even without the Bounds of these Sanctuaries, from the Fury of their own Companions, that had less Tenderness than themselves; and they who other ways were inhumanly cruel, as soon as ever they came near any of those Places, where they were forbid to make use of their Right of War, immediately restrained their Eagerness to kill, and their Desire of making Prisoners.

VII.Also burial placesVII. 1. What I have said of sacred Things, the same may also be understood of Sepulchres, and even of Monuments that have been erected in Honour of the Dead. For even those (tho’ the Law of Nations hath not exempted them from the Fury of the Conqueror) cannot be violated without Breach of common Humanity. The Lawyers maintain that whatever engages a religious Respect to burial Places, ought to be of very great Weight. There is a pious Saying of Euripides in his Troades, in regard to Sepulchres, as well as sacred Things,


	

	 Μω̂ρος δὲ θνητω̂ν ὅστις ἐκπορθει̑ πόλεις,

	Ναούς τε τύμβους θ’ ἱερὰ τω̂ν κεκμηκότων,

	Ἐρημίᾳ δοὺς αὐτὸς ὕστερον.





	

	Whoever ravages the silent Dead,

	Or impiously profanes their sacred Urns,

	Unwise I’ll call him; for he ne’er reflects,

	That his own Dust may once be so disturb’d.







Apollonius Tyaneus thus interpreted the Fable of the Giants fighting against Heaven, ὑβρίσαι εἰς τοὺς νεὼς αὐτὼν, καὶ τὰ ἔδη, That they violated the Temples and Habitations of the Gods. Hannibal is called sacrilegious by Statius, for burning the Altars of the Gods.

2. Scipio, at the taking of Carthage, presented his Soldiers with large Donatives, χωρὶς τω̂ν εἰς τὸ Ἀπολλώνειον ἁμαρτόντων, says Appian,Except those who had profaned the Temple of Apollo. The Trophy erected by Mithridates, Caesar (as Dion relates) durst not demolish, as consecrated to the Gods of War. Marcus Marcellus (as Cicero observes in his fourth Oration against Verres) would not out of Conscience touch those Things which Victory had rendered profane. And the same Author adds, that there were some Enemies, who in War observed the Right of Religion, and of Customs. And he in another Place calls the Acts of Hostility which Brennus exercised against the Temple of Apollo, an abominable War. Livy calls the Action of Pyrrhus in plundering the Treasure of Proserpine, vile and insolent against the Gods. So does Diodorus that of Himilco, ἀσέβειαν, καὶ εἰς θεοὺς ἁμαρτημα,<657> impious, and sinful against the Gods. The same Livy terms the War of Philip execrable, as if made against both the coelestial and infernal Deities; nay, he calls it Madness and a Series of Crimes. And Florus on the same, Philip, contrary to the Right of Victory, vented his Cruelty on the Temples, Altars, and even the Sepulchres of the Dead. Polybius speaking of the same, passes this Judgment, Who can call it any Thing else but an Act of downright Madness, to destroy those Things which can be of no Advantage to us, nor Prejudice to our Enemies, particularly Temples, Images, and such like Ornaments? And here he doth not permit the Law of Retaliation, as a sufficient Excuse.

VIII.The Advantages mentioned, which arise from this Moderation.VIII. 1. Tho’ it be not properly my Design to enquire, what it is advantageous to do or not to do, but to reduce the extravagant Licence of War to what natural Equity allows, or what is best among Things lawful; yet Vertue itself, little esteemed in this Age, ought to forgive me, if, whilst she is by [[sic: for herself neglected, I endeavour to render her valuable on the account of her Advantages. First then, Moderation observed in preserving those Things which do not lengthen out the War, takes from the Enemy a powerful Weapon, Desperation. Archidamus thus speaks in Thucydides,Look upon the Enemy’s Country as an Hostage, and so much the surer the better it is cultivated, and with the more Reason to be spared, lest Despair should render the Enemy more invincible. The same was the Advice of Agesilaus, when against the Opinion of the Achaeans, he gave the Acarnanians free Liberty to sow their Corn, saying, the more they sowed, the more desirous they would be of Peace. And to this Purpose in the Satyr,
	Spoliatis arma supersunt.
	The Plunder’d still have desperate Arms.

Livy tells us, when the Gauls had taken Rome, their chief Commanders would not let all the Houses be burnt; that what they left standing of the Town, might be as a Pledge to bend the Minds of the Besieged.
]]
2. Besides, the sparing of an Enemy’s Country during a War, looks as if we were pretty confident of Victory. And Clemency is of itself proper to soften and pacify the Minds of Men. Hannibal (according toLivy) wasted none of the Lands of the Tarentines, not out of Moderation, either in General, or Soldiers, but to gain the Tarentines to his Party. For the same Reason did Augustus Caesar forbear plundering Pannonia. Dion gives the Reason, He hoped to win them without Blows. And Timotheus by doing what we have before mentioned of him, proposed to himself (as Polyaenus relates) among other Things, to gain the Affections of his Enemies. Plutarch speaking of the Moderation of Quintius, and the Romans that were with him (in Greece) adds this, They quickly reaped the Benefit of this Forbearance, for as soon as he came into Thessaly, the Cities readily yielded to him. The Greeks also which dwelt within the Thermopylae, earnestly desired his coming; and the Achaeans renouncing the Friendship of Philip, immediately confederated with the Romans against him. Frontinus informs us, that a City of the Lingones having escaped the plundering they were afraid of, in the War made by Domitian, under<658> the Conduct of Cerealis, against Civilis the Batavian, and his Associates; Because beyond their Expectation, they had lost nothing of their Goods, submitting to his Obedience, they furnished him with 70,000 Men well armed.

3. Contrary Counsels have met with contrary Success. Livy gives an Instance in Hannibal, Giving himself up to Covetousness and Cruelty, he destroyed what he could not keep, that he might leave nothing to the Enemy but wasted Lands. And this Counsel was wretched both in the beginning and in the End. For he not only lost the Affections of those whom he thus barbarously used, but of all others also, who were afraid of being exposed to the like Desolation.

4. I readily agree to what has been observed by some Divines, that it is the Duty of supreme Powers, and of Commanders who desire to be thought Christians by GOD and Man, to prevent the merciless plundering of Towns, and the like Acts of Hostility, as cannot be done without infinite Loss to Multitudes of innocent People, and be but of little Advantage in regard to the principal Affairs of War. Such Sort of Violence is almost always contrary to Christian Charity, and commonly to Justice itself. There is certainly a greater Bond among Christians, than there was formerly among the Grecians, in whose Wars it was enacted by a Decree of the Amphictyones, that no Grecian City should be pillaged. And some antient Writers affirm, that Alexander the Macedonian repented of nothing more than his destroying of Thebes.







CHAPTER XIII

Moderation about Things taken in War.

I.That so much of the Goods of the Enemies Subjects taken in War, may be detained, as comes to the Value of what is due to us.I. 1. But the taking away of our Enemies Goods in a just War, is not to be reputed wholly innocent, or clear from the Obligation of Restitution. For if we respect that which is done rightly, it is not really lawful to take, or keep from the Enemy more than may be justly due from him, except what Things (beyond the same due) we are obliged to detain for our own necessary Security; but when the Danger is over, they are also to be restored, either in Kind, or to the full Value; according to the Principles we have laid down in the second Book, Chap. II. For what we may lawfully do with the Goods of those that are at Peace with us, we may do it much more to those of our Enemy. This then is a Sort of Right to take, without a Right of acquiring.

2. But since a Debt may arise to us, either from the Inequality of Things, or by way of Punishment, we may on either of these accounts seize on the Goods of the Enemy, but with some Difference; for as we said before, from that former Obligation, not only the Goods of the Debtor, but also those of his Subjects by the allowed Law of Nations (as by way of Surety ship) stand engaged; which Law of Nations we look upon to be of another Kind, than that which consists in a bare Impunity, or of which the Use is maintained and authorised only externally, by the Effect of a Sentence, whether just or unjust. For as by our own personal Consent, our Dealer [[ei qui cum actum est does not only acquire an external Right, but also an internal one; (that<659> is, which he may in Conscience make use of.) So also by a certain general Consent, which vertually comprehends in it, the Consent of each Individual. In which Sense the Law is called πόλεως συνθήκη κοινὴ, A general Convention of the State. And it is the more probable, that it was thought proper by Nations, that in such a Case, such a Right might be allowed, because this Law of Nations was intended, not only to prevent greater Mischiefs, but also to enable every Person to recover his Due.
]]
II.But not for the Punishment of another Man’s Crime.II. But, if the Prince’s Debt be penal, I do not see that by the Consent of Nations, such a Right is allowed on his Subjects Goods. For such an Obligation upon another Man’s Goods is odious, and therefore not to be extended beyond the manifest Intention of those who authorise it. Besides, there is no Reason of Utility so weighty, as could have induced Nations to establish in regard to the latter Sort of Debt, what they established in regard to the former. For that which is due to us on account of any Damage, makes Part of our Goods; but not that which is due to us in form of Punishment; so that the Prosecution of the latter may, without any Damage, be omitted. Neither does what I have already mentioned of the Attic Law at all contradict it: For in that Case Men stood engaged not strictly because the State could be punished, but only to force the State to do what it ought to do; that is, to judge the Guilty: Which Obligation founded on a Duty, has Relation to the former Sort of Debt not to the latter. For it is one Thing to be obliged to punish, and another Thing to be liable to Punishment. Tho’ this is commonly the Consequence of an Omission about that; but still they are two different Things, since the one is the Cause, and the other the Effect. Therefore the Goods of the Enemies Subjects cannot be acquired under the Notion of Punishment, but only those of Offenders themselves, among whom are included the Magistrates, that do not (according to their Duty) punish Offences.

III.By Debt is here understood the Charges in War. Examples of this.III. Moreover, the Goods of an Enemy’s Subjects may be taken and acquired, not only to reimburse ourselves of the primary Debt, which was the Occasion of the War; but also to make Satisfaction for the subsequent Charges, according to what we have said in the beginning of this Book. And thus we must understand what some Divines have written, that Things taken in War are not to be compensated by the principal Debt. For this is to be understood, till, according to sound Judgment, Satisfaction be made for the Damage done in that War. Thus in the Treaty with Antiochus, the Romans (as Livy relates) judged it equitable, that the<660> King should bear the Charges of the War, who by his Fault had been the Occasion of it. So Justin calls it a reasonable Condition. The Samians are condemned in Thucydides,To bear the Charges of the War. And elsewhere we find a great Number of the like Examples. But whatsoever is justly imposed on the Conquered, may be exacted in a just War.

IV.Humanity bids us not use this Right to the utmost.IV. 1. But we must observe, which we have elsewhere mentioned, that the Rules of Charity reach farther than those of Right. He that abounds in Wealth is guilty of gross Inhumanity, if he strip his poor Debtor of all that ever he is worth, by the Rigour of the Law, to satisfy his own Debt; but more particularly, if that Debtor contracted that Debt by his Kindness to another; as if he had engaged for his Friend, but had received none of the Money to his own proper Use.Very miserable is the Condition of a Security, says Quintilian the Father. Yet such a hard hearted Creditor acts nothing against Right, properly so called.

2. Wherefore Humanity requires us to spare the Goods of those who are in no Fault concerning the War, and who are no otherwise concerned than by Way of Surety ship, which we may better be without than they; but especially if it appear, that they shall receive no Reparation for them from their own State. Agreeably to this, said Cyrus to his Soldiers, at the taking of Babylon,What ye get (from your Enemies) is justly your own, but if you leave them any Thing, it will be an Act of Humanity.

3. This is also to be observed, since this Right of seizing the Goods of innocent Subjects is but Subsidiary, or by Way of Surety ship, as long as there are any Hopes of recovering our own from the principal Debtor, or from those who, by refusing to render Justice, make themselves Debtors, to prosecute those who are wholly innocent, tho’ it does not contradict the Rules of strict Justice, yet it is far distant from the Rule of Humanity.

4. Examples of this Humanity are very frequent in History, especially the Roman; as when, upon conquering the Enemy, their Lands were returned to them, upon this Condition, that they should from thenceforth belong to the conquered State. Or when a small Part of those Lands were, for Honour’s Sake, left to<661> the antient Possessors. Thus Livy tells us, that the Veientes were punished by Romulus, with the Loss of part of their Lands only. So Alexander the Macedonian restored their Lands to the Uxii under a Tribute. Thus we often read that surrendered Cities were not pillaged. And we said before, that not only the Persons, but also the Goods of Husbandmen, were by a laudable Custom, and conformable to the Canons, spared, at least with a Tribute laid upon them; and a Liberty of Trade was allowed to Merchants, upon their paying Custom for their Commodities.







CHAPTER XIV

Of Moderation concerning Captives.

I.How far, in Conscience, we may make Prisoners of War.I. 1. In what Places the taking of Men Prisoners, and making them Slaves, is yet allowed, if we respect internal Justice, it is to be thus limited; that is, it may be so far lawful, till Satisfaction be made for the Debt, either principal, or accessory; unless it should happen, that the Persons taken be guilty of such Crimes as may justly forfeit their Liberty. Hitherto therefore, and no further, he that wages a just War, has a Right over the Subjects of his Enemy taken Prisoners, and a Power to transfer it firmly to others.

2. But we are taught by Equity and Humanity to put the like Differences, as before observed, when we treated concerning killing our Enemies. Demosthenes, in his Epistle for Lycurgus’s Children, highly commends Philip of Macedon, because that he did not make all that were found among his Enemies Slaves.For he did not think to use all alike, either just or honest; but duly weighing the Merits of each Person, he acted rather the Judge (than Conqueror).

II.What may be done to Slaves by the Right of internal Justice.II. 1. But we must observe again here, that the Right which arises, as it were, from Surety ship for a State, is not of so large an Extent, as that which is derived from the personal Offences of those that are madeSlaves of Punishment, as they are called. Whereupon a certain Spartan said he was a Prisoner, but not<662> a Slave. For if we rightly consider the Thing, this general Right over Prisoners in a just War, is not greater than that which a Lord hath over those Slaves, who by Reason of Poverty have sold themselves to him; excepting, that the Case of those is far more deplorable, who are brought into this Condition, not by their own proper Fact, but by the Fault of their Governors,It is a dreadful Thing (says Isocrates) to be made a Slave by the Right of War.

2. This Bondage then is a perpetual Obligation to serve the Master, for a perpetual Maintenance. Chrysippus’s Definition does very well agree with this Sort of Slaves, A Slave is a perpetual Hireling. And the Law of the Hebrews does directly compare him to a Hireling, who compelled by Necessity, has sold himself for a slave, Deut. xv. 18. Levit. xxv. 40, 53. and will have his Ransom paid by his Labour, just as the Fruits of Land sold, shall redeem it for the antient Owner, Lev. xxv. 49, 50.

3. There is then a vast Difference between what may be done to a Slave by the Law of Nations, and what by natural Right. As we have it in the afore-quoted Place of Seneca,Tho’ it be lawful to do any Thing to a Slave, there is something which the common Right of Animals forbids to be done to the Man. So in Philemon,
	 Κἂν δον̂λος ἠ̂ν τις οὐδὲν ἡ̂ττον, δέσποτα
	Ἄνθρωπος ον̂̔τός ἐστιν ἂν ἄνθρωπος ἡ̂.
	What tho’ in Servitude, my Master,
	He is still a Man as much as ever.

So Seneca, in another Place,Are they Slaves? Yet they are Men. Are they Slaves? Yet our Companions. Are they Slaves? Yet our Friends. Are they Slaves? Yet fellow Slaves. And what we read in Macrobius has the same Meaning with that of St. Paul, Coloss. iv. 1. Masters, render to your Servants what is just and right, knowing that you yourselves have a Master in Heaven. And in another Place he advises Masters not to terrify them with Threatnings, for the same Reason before-mentioned; Because we have also a Master in Heaven, with whom is no Respect of Persons. Ephes. vi. 9. In the Constitutions attributed to Clemens Romanus, we are advised, Be not toosevere to thy Man or Woman Slave. Clemens Alexandrinus would have us use our Slaves as our second Selves, being Men as well as we; in imitation of that wise Hebrew,If thou hast a Servant, use him as a Brother, for he is such a one as thyself.<663>
III.It is not lawful to kill an innocent Slave.III. The Power of Life and Death which is ascribed to a Master over his Slave, gives to the former a Sort of domestick Jurisdiction; but yet that Power is to be managed with the same Moderation, as do the publick Magistrates. This was Seneca’s Meaning, when he said,In thy Bondman consider, not what thou mayest inflict on him with Impunity, but what thou mayest do in Equity and Conscience, which requires that we should be merciful to our Captives and purchased Slaves. And in another Place he says,What signifies it what Government one is under, if he be under a Supreme? In which Place he compares the Subject with the Slave, and says, tho’ they be under different Titles, yet the Authority over them is the same; which is certainly very true, with Respect to this Power of Life and Death, and other Things that resemble it. And again, the same Seneca,Our Ancestors reputed every Family a little Commonwealth. Also Pliny,A Man’s House is a certain Republick, and as a State to his Slaves. And Plutarch tells us, that Cato the Censor would not punish any of his Slaves; no not for the most heinous Offences, unless he were found guilty by his own fellow Servants. To which agree the Words of Job, Chap. xxxi. Ver. 13. and so on.
IV.Not to punish unmercifully.IV. But as to lesser Punishments, viz. Blows, &c. Equity, and also Clemency is to be shewed to Slaves.Thou shalt not oppress him, nor rule over him with Rigour, says the Divine Law concerning a Hebrew Slave, Lev. xxv. which, as the Title of Neighbour is not now confined to one Nation only, should extend to all Slaves, Deut. xv. 12, &c. On which Place thus Philo, Slaves indeed, as to Fortune are Inferiors, but as to Nature equal with their Masters; and, according to the Law of GOD, the Rule of just is not what comes from Fortune, but what is agreeable to Nature. Wherefore Masters ought not to use the Power they have over their Slaves, to gratify their Pride, Insolence, and Cruelty: For these are not the Signs of a meek and peaceable Spirit, but of a passionate and tyrannical Disposition. Seneca<664> puts the Question,Is it equitable to exercise a more severe and cruel Authority over a Man, than is generally done over Beasts? but a skilful Manager that designs to break a Horse, does not pretend to do it by frequent Blows, for he will be fearful and headstrong, if he be not gently handled. And again, the same Author,What can be more foolish, than to practise that brutish Cruelty upon a Man (that is our Slave) which we should be ashamed to do to Cattle, or Dogs? On which Account the Hebrew Law ordered the Master to let his Bondman or Bondwoman go free,Not only for the Loss of an Eye, but even if he had struck out a Tooth, Exod. xxi. 26, 27. that is, if there had been no just Cause to correct them.
V.Not to lay too hard Labour upon them.V. 1. But we are also to enjoin them Labour with Moderation, having a Respect to their Strength and Constitution. To which, among other Things, the Hebrew Law pointed in the Institution of the Sabbath, viz. that all might have some Rest from their Labours, Exod. xx. 10. xxiii. 12. Deut. v. 14. And the Epistle of C. Pliny to Paulinus begins thus,I see how gently you treat your Servants, wherefore I will more freely confess to you with what Tenderness I use mine: Always remembering that Expression of Homer, Like a Father he was indulgent to his Slaves, and this our Pater-Familias, the Father of a Family.

2. Seneca takes Notice of the Humanity of the Antients, in using that Word, Do you not observe how careful our Forefathers were to prevent all Occasion of Envy to Masters, and Reproach to Slaves? When they called the Master Pater-Familias, The Father of the Family. And his Slaves Familiares, Domesticks. Dion Prusaeensis, describing a good King, says, He is so far from taking a Pleasure in being called Lord and Master of his free Subjects, that he does not willingly receive that Title with Respect to his Slaves. Ulysses declares in Homer,That those Slaves whom he found faithful, should be regarded by him as the Brothers of his Son Telemachus. And in Tertullian,The Name of Goodness is more glorious than that of Power, and to be called the Father than the Master of a Family. And Hierom, or Paulinus, thus speaks to Celantia,So govern and order your Family, that you may seem desirous to be accounted, rather the Mother than the Mistress, and engage your Servants to respect you, rather by Kindness than Severity. And St. Augustine makes<665> this Observation, Good Parents formerly so managed their Families, that as to temporal Things the Children had the Advantage of the Servants; but as to Affairs of Religion, there was no Distinction. Whence it came to pass, that every Master was called Pater-Familias, which in Time became so customary, that even severe Masters affected that Title. But they who are true Fathers of Families, do take the same Care of their whole Family, in Regard to the Worship and Service of GOD, as of their own Children.

3. The same Tenderness Servius observes to be in the Word Children, by which they meant Slaves, in his Remark upon that of Virgil,
	Claudite jam rivos Pueri.

And thus did the Heracleotae call their Slaves Mariandyni, Δωροϕόρους, Carriers of Presents; abating the Harshness of the Name of Slave, as Callistratus, an old Interpreter, observed on Aristophanes. Tacitus commends the Germans, who treated their Slaves like Husbandmen. And Theana, in an Epistle, says, The right using of Slaves is not to over-work with hard Labour, nor enfeeble them for Want of necessary Sustenance.
VI.The Stock of the Slave, how far the Master’s and how far his own.VI. 1. As I said before, we are obliged to maintain our Slaves for their Work. Cicero says,We are to use Slaves as Mercenaries, by making them do their Work, and paying them their Due. And in Aristotle,A Slave’s Wages is his Maintenance. And Cato advises,Provide carefully for your Family, that it be not starved with Cold or Hunger. There is something, says Seneca,that a Master owes to his Servant, viz. Food and Raiment. Donatus writes, that a Slave was allowed four Bushels of Corn every Month, for his Maintenance. And Martianus the Lawyer informs us, that a Master is obliged to provide his Slave Cloaths, and the like. The Sicilians are blamed in Histories for cruelly starving the Athenian Prisoners.<666>

2. Seneca also, in the fore-mentioned Place, proves, that in Regard to certain Things a Slave has the same Rights as if he were free, and that he may even become a Benefactor to his Master, by doing for him something beyond the Services he owes him, provided he therein Acts, not through Fear and Constraint, but of his own free Will, and out of Affection; which the Philosopher explains at large. So likewise, if a Slave, (as it is inTerence) save any Thing out of his own Belly, or earned ought in his spare Hours, that properly is his own. Theophylus justly defines the Peculium, οὐσίαν ϕυσικὴν, a natural Patrimony, as if you should call the Copulation of Slaves a natural Marriage. Ulpian expressly calls the Peculium a small Patrimony. Nor does it import much, that his Master may, at his own Pleasure, take it away, or diminish it; for if he does it without Cause he will act unjustly. By a Cause I mean, either by way of Punishment, or for his Lord’s Necessity. For the Interest of the Slave ought to give Place to that of the Master, even more than the particular Interest of Subjects to the Interest of the State. Agreeable to this is that of Seneca,It does not therefore follow that a Slave has nothing, because he cannot enjoy it unless his Lord pleases.

3. Hence it is, that the Master cannot demand again any Debt due to his Slave, in the Time of his Slavery, which he pays him after his Release. Because (as Tryphoninus says) in a personal Action, the Consideration of a Debt, or no Debt, is understood naturally. And the Master may possibly be a Debtor naturally to his Slave. Therefore, as we read that Clients have contributed something to the Use of their Patrons, and Subjects to the Use of Princes, so have Slaves to the Use of<667> their Masters. As if a Daughter were to be portioned out, or a Son to be ransomed, or something like it should happen. Pliny, as he himself relates in his Epistles, allowed his Slaves the Privilege of making a Sort of Will, that is so far as to distribute, to give, or bequeath within the Family. Among some Nations we read, that even a fuller Right of acquiring Things was allowed to Slaves, as we have before explained, that there are different Degrees of Servitude.

4. And even the Laws among many Nations have reduced the external Right of Masters unto this internal Justice, of which we are now treating. For among the Greeks it was lawful for Slaves, if they were hard used,To demand that they might be sold. And at Rome, to fly to the Statues (for Refuge) or implore the Assistance of the Governors of Provinces, in Case of Cruelty, Hunger, or intolerable Wrongs. But a Master is not obliged in Rigour to make his Slave free, after a long Service, or a Service whereby the Slave has done for him something of great Importance. If then he grants him his Liberty it is a Favour; tho’ this Favour may be sometimes due by the Laws of Humanity and Beneficence. After that Bondage, saysUlpian, prevailed by the Law of Nations, the Benefit of Release likewise was allowed. We have an Example of this in Terence, <668>


	

	Feci è servo ut esses Libertus mihi,

	Proptereà quod serviebas liberaliter.





	

	When you were my Slave, I freed you,

	Because you serv’d me with Integrity.







Salvian declares that it was daily practised, that Slaves, tho’ none of the best, yet if they were not arrant Knaves, were presented with Liberty. And he adds, they were allowed to carry away what they had got in the Time of their Service; of which Generosity in Masters we have many Examples in the Martyrologies. And here I must commend the Lenity of the Hebrew Law, Deut. xv. 13. which absolutely commands, that a Hebrew Slave having served out such a certain Time, shall be set free; and that he should not go away empty; the Contempt of which Law the Prophets grievously complain of. Plutarch blames Cato the Elder, that he sold his Slaves when they were old, forgetting the common Nature of Mankind.

VII.If Slaves may run away.VII. Here arises a Question, whether it be lawful for a Captive taken in a just War to flee away; I do not mean him who for some personal Fault had deserved that Punishment, but who, by the Fact of the State, has fallen into that Misfortune. According to the most reasonable Opinion he ought not, because, as we have said elsewhere, he is engaged, as a Member of the State, and in its Name, by Vertue of the general Convention among Nations; which yet is so to be understood, unless an intolerable Cruelty has forced him to it. You may see the Answer of Gregory Neocaesariensis concerning this Affair.

VIII.Whether they that are born of Slaves are obliged to the Master, and how far?VIII. 1. We have in another Place debated the Question, whether, and how far, the Children of Slaves are engaged to the Master by internal Right, which, on the Account of the particular Relation it has to Prisoners taken in War, ought not here to be omitted. If the Parents for their own personal Crimes have deserved Death, their Children, for the saving of their Lives, are obliged to serve, because otherwise they had not been born. For Parents have a Power to sell their own Children for Bondslaves, when they are not able to maintain them, as we have remarked in the same Place. Such a Right did GOD himself give to the Hebrews, over the Posterity of the Canaanites, (Deut. xx. 14.)

2. But for the Debt of a State, Children already born, as being Members of that State, may be obliged, no less than the Parents themselves. But this Reason cannot hold for those that are yet unborn, but some other is required; as the express Consent of the Parents, joined to the Impossibility of having otherwise wherewithal to keep the Children that are born to them, on which Account they are even authorised to render them Slaves for ever. There may be also a tacit Convention between them and their Master, grounded on the Master’s finding Victuals for the Children that are born: But in that Case they engage the Liberty of their Children only till the latter have, by their own Labour, satisfied for those Expences. If any Right beyond this be allowed to the Master over them, it seems to be granted by the Civil Laws, which sometimes give to Masters more than Equity permits.

IX.What may be done where the Bondage of Captives is not in Use.IX. 1. Among those Nations where this Right of Bondage over Captives is not practised, the best Way will be to exchange Prisoners; and, next to that, to release them for a moderate Ransom. Neither can one positively rate the Sum. But common Humanity teaches us, that it should not be so extravagant, as not to leave the ransomed Person the Necessaries of Life. For the Civil Law allows this even to those, who, by their personal Act, are fallen into Debt. In some Places the Price is determined by Cartels, or regulated by Custom, as formerly among the Greeks, the Ransom was a Mina, and in our<669> Days a Month’s Pay. Plutarch tells us, that the Wars between the Corinthians and Megarenses, were waged mildly, and as became Kinsmen. If any one were taken Prisoner, he was entertained by his Captor as a Guest, and, upon his bare Word for paying his Ransom, he was sent Home: Whence came the Name of δορυξένος, a War Guest.

2. But more heroick is that of Pyrrhus, highly applauded by Cicero.


	

	Nec mî aurum posco, nec mî pretium dederitis,

	Ferro, non auro vitam cernamus utrique.

	Quorum virtuti belli fortuna pepercit,

	Eorundem Libertati me parcere certum est.





	

	No Gold I seek, no Ransom shall you pay.

	The Sword alone our Difference shall decide:

	But those whose Valour the Lot of War respects,

	I am resolved their Liberty to spare.







No Doubt Pyrrhus thought his War just, yet looked upon himself obliged to restore them their Liberty, whom plausible Reasons had engaged against him. Xenophon commends the like Act in Cyrus. And Polybius, that of Philip the Macedonian, after his Victory at Cheronea. Curtius, that of Alexander to the Scythians: And Plutarch observes, of King Ptolemey and Demetrius, that they strove who should prevail in Civility to the Prisoners, as much as in Battle. And Dromichaetes, King of the Getes, having taken Lysimachus Prisoner, entertained him as his Guest, and thereby engaged him, being an Eye-Witness of both the Poverty and Civility of the Getes, ever after to desire such People for his Friends, rather than Enemies.







CHAPTER XV

Moderation in obtaining Empire.

I.How far internal Justice allows the gaining of Empire.I. If there be some Rules of Equity which we cannot dispense with, and some Acts of Humanity which we laudably exercise towards private Persons, tho’ not bound to it in Rigour, we are so much more obliged to observe the former, and it is so much more commendable to practise the latter, towards a whole Nation, or part of one, as the Injury done to a great Number of People is more enormous, and the good done to a Multitude is more considerable, than that which we do to a single Person. As other Things may be obtained in a just War, so the Right of<670> the Sovereign over a People, and the Right which the People themselves have, in Regard to the Sovereignty, may be acquired; but only so far as the Degree of the Punishment due to their Crimes, or the Value of any other Debt, may justify. To which we may also add, the Necessity to avoid some extraordinary Danger. But this last Reason is for the most part joined with the other two, which yet, either in making Peace, or in managing a Victory, is chiefly to be considered. For in other Cases we may abate of our Right, from a Principle of Goodness and Indulgence, but in a publick Danger it is a cruel Compassion to trust too much to a conquered Enemy. Thus Isocrates addresses Philip,It will be necessary for you so far to subdue the Barbarians, as to secure your own Country from all Danger.

II.To forbear this Right over the Conquered is commendable.II. 1. Sallust records of the antient Romans, Our Ancestors, the most religious of all Men, took nothing from the Vanquished, but the Power to hurt. A Reflection well worthy of a Christian: And to this Purpose he tells us in another Place,Wise Men make War for the Sake of Peace, and undergo Labour in Hopes of Rest. Aristotle often said,The Design of War is Peace, and Rest of Labour. And this is the Meaning of Cicero’s excellent Saying,War should be undertaken for no other Reason but to procure a firm Peace. And the same Author again, Wars are to be undertaken for this End, that we may live securely in Peace.

2. Agreeably to this our Christian Divines teach us, that the End of War is to remove those Things which disturb Peace. Before the Days of Ninus, as we have before observed out of Trogus, the Custom was rather to defend the Bounds of a State, than to enlarge them. Every one’s Dominion was limited within his own Country. Kings did not seek for Empire to themselves, but Glory to their People; and contenting themselves with the Victory, would not rule over the Conquered. To which State St. Augustin would reduce us, if possibly he could.Let them consider, says he, that it does not belong to good Men to endeavour at the enlarging their Dominion: To which he adds, It is a greater Happiness to have a peaceable Neighbour, than to subdue an ill one in War. And the Prophet Amos, (Chap. i. ver. 23.) highly blames the Ammonites, for their eager desire to enlarge their Borders, by encroaching on their Neighbours.

III.Either by mixing the Conquered with Conquerors.III. The prudent Moderation of the old Romans comes very near to this exemplary Innocence of the primitive Times.What would our Empire now have been? (says Seneca) if a sound Policy had not intermixed the Conquered with the Conquerors. Our Founder Romulus, (says Claudius, in Tacitus) was so wise, that he made those that were his Enemies, the same Day Citizens; and he tells us,That nothing so much contributed to the Ruin of the Lacedemonians and Athenians, as their excluding the Conquered as Strangers from the common Rights of their Citizens. Livy says, the Roman Republick was aggrandized, by giving the Freedom of Citizens to its Enemies, after they were conquered. Histories give us the Examples of the Sabins, Albans, Latins, and other Italian Nations; till at last, Caesar led the Gauls <671> in Triumph, and then introduced them into the Senate. Cerealis, in Tacitus, thus addresses the Gauls, You yourselves generally command our Legions, you govern these, and the other Provinces; you are denied or debarred nothing: And he adds, Wherefore love Peace, and reverence a City where you enjoy the same Right as the Conqueror. Lastly, what is very admirable, all within the Compass of the Roman Empire, by the Decree of the Emperor Antoninus, were made Citizens of Rome, which are the very Words of Ulpian. After that, as Modestinus observes, Rome was the common Country of all that were under its Dominion. And thus said Claudian of it,


	

	Hujus pacificis debemus moribus omnes,

	Quod cuncti gens una sumus.





	

	We owe this Union of so many States

	To her pacific Maxims.







IV.Or by leaving the Sovereignty in the Hands of those that possessed it before.IV. 1. There is another Kind of Moderation in Victory, to leave to the Conquered, either Kings or People, their own Government. Thus Hercules to Priam,


	

	Hostis parvi victus lacrymis,

	Suscipe, dixit, Rector habenas,

	Patrioque sede celsus solio,

	Sed sceptra fide meliore tene.





	

	Won by the Tears of a disabled Enemy,

	Once more (says he) receive the Reins of Empire,

	Fill once again, the Throne of your Progenitors;

	But keep your Faith with more Integrity.







The same Hercules having conquered Neleus, gave his Kingdom to his Son Nestor. Thus the Persian Monarchs left their Kingdoms to the conquered Kings. So did Cyrus to the King of Armenia, and Alexander to Porus. ThisSeneca much commends, To take nothing from the vanquished King but Honour. And Polybius admires the Moderation of Antigonus, that when he had Sparta in his Power, he left to the Citizens, Their antient Government and Liberty. Which Act, he says, acquired him great Praise throughout Greece.

2. Thus the Cappadocians were permitted by the Romans to use what Form of Government they pleased; and several other Nations, after the War, were left free.<672> Carthagewas left free, to be governed by her own Laws, as the Rhodians pleaded to the Romans, after the second Punick War; and Pompey, (saysAppian) Of the conquered Nations he left some free. And Quintius answered the Aetolians, crying out that there could be no firm Peace, till Philip the Macedonian were driven out of his Kingdom; they had perfectly forgot the Custom of the Romans, to spare those they had conquered; adding this, That a great Soul was always the most merciful to the Vanquished. And Tacitus informs us,That nothing was taken away from Zorsines when he was conquered.

V.Sometimes by placing of Garrisons.V. Sometimes with the restoring of the Sovereignty, the Conqueror’s Security is also provided for. Thus it was ordered by Quintius, that the City of Corinth should be restored to the Achaeans, but a Garrison put into the Citadel. And that Chalcis and Demetrius should be detained, till all Fear of Antiochus were over.

VI.Or by Tributes, and the like Impositions.VI. The imposing of Tributes is oftentimes not so much to reimburse the Charges of a War, as for the Security both of the Conqueror and Conquered, for the future. Cicero writes thus of the Greeks,Let Asia also consider, That she can never be free from a foreign War, or domestick Quarrels, if she be not secured by the Roman Empire, and since that cannot be done without Tributes; she may very reasonably part with some of her Wealth, to secure to herself a perpetual Peace. Petilius Cerealis, in Tacitus, thus pleads for the Romans, with the Lingones, and other Gauls.We, tho’ so often provoked, yet, by the Right of Victory, exact of you only what is necessary to maintain Peace. For the Peace of Nations cannot be maintained without Arms, nor Arms without Pay, nor that without Tributes. Agreeable hereunto is that which we have said before, when we treated of unequal Alliances, as to deliver up one’s Arms, Fleets, Elephants, to keep no Fort nor Army.

VII.Profit arising from this Moderation.VII. 1. But that their own Sovereignty should be left to the Vanquished, is not only agreeable to Humanity, but often also to Policy. This is commended among Numa’s Laws, that he would have no Blood shed at the Rites of the God Terminus, thereby intimating, that nothing more contributed to a firm Peace than to live contentedly within our own Bounds. And Florus well observes, It is harder to keep Provinces, than to conquer them; they are gained by Force, but must be retained by Justice. Like to this is that of Livy,It is more easy to conquer several Countries, one after another, than to keep them all together. And Augustus says, in Plutarch,It costs less to conquer a great Empire, than to govern it when conquered.<673> Darius’s Embassadors tell Alexander,A foreign Empire is dangerous, it is hard to hold what one cannot grasp. It is easier to conquer some Places than to keep them. How much more easily do our Hands take than they can hold!

2. WhichCalanus the Indian, and before him Oebarus,Cyrus’s Friend, explains, by the Comparison of dry Leather, which when pressed down with your Foot on one Side, rises up on the other. And T. Quintius, in Livy, by the Similitude of a Tortoise, who when he draws himself into his Shell is safe from Harm; but as soon as ever he peeps out, is presently in Danger. Plato in his third Book of Laws, thus applies the Saying of Hesiod, Omni dimidium plus, One half is better than the whole. And Appian observes, that when some Nations desired to be admitted under the Roman Government, they were refused; and to some Nations they appointed Kings. In the Opinion of Scipio Africanus, the Roman Empire in his Days was so large, that to desire more would be but Covetousness; to keep quietly what they had, would be sufficiently happy. Wherefore that Prayer in which, at their solemn Purgations, the Romans used to intreat the Gods to prosper and enlarge their Empire, he thus amended, that they would preserve it in perpetual Safety.

VIII.Examples, and of the Change of Government among the Conquered.VIII. The Lacedemonians, and in the Beginning, the Athenians, never pretended to any sovereign Power over conquered Cities, they only insisted that they should use the same Form of Government with themselves. The Lacedemonians being under an Aristocracy, and the Athenians under a Democracy, as Thucydides, Isocrates, and Demosthenes inform us, and also Aristotle himself, in his eleventh Chapter of his fourth Book, and seventh of the fifth of the Republick; to which very Thing, Heniochus, a Writer of those Times, makes this Allusion in his Comedy,


	

	 Γυναι̑κας δ’ αὐτὰς δύ’ ἐταράττετόν τινε

	Ἀεὶ συνον̂σαι· Δημοκρατία θατέρᾳ<674>

	Ὄνομ’ ἐστὶ, τῃ̑ δ’ Ἀριστοκρατία θατέρᾳ,

	Δι’ ἃς πεπαρωνήκασιν ἤδη πολλάκις





	

	Two Women, turbulent in their Designs,

	Arriv’d amongst them: Democratia

	The one was call’d, Aristocratia th’other,

	These some Time since distracted them.







Tacitus mentions the same Thing done by Artabanus, in Regard to Seleucia,He established Aristocracy for his own Interest, because popular Government comes nearer to Liberty, and the Dominion of a few Nobles somewhat resembles arbitrary Power. But whether such Alterations make for the Security of the Conqueror, it is not my Business to determine.

IX.If the Sovereignty be assumed, part of it to be left to the Conquered.IX. But if it be not perfectly safe to leave to the Conquered their entire Liberty, yet it may be so moderated, that some Part of the Government may be left to them, or their Kings. Tacitus tells us, that it was the Custom of the Romans, to make even Kings Instruments of Subjection. So Antiochus is called,The richest of all the Kings that were subject to them. Kings, Subjects of the Romans, in the Commentaries of Musonius. And in Strabo, about the End of the sixth Book. Thus Lucan,


	Atque omnis Latio, quae servit purpura ferro.

	And every Prince that serves the Roman State.



Thus the Government continued among the Jews, in the Sanhedrim, even after Archelaus had been stript of his Kingdom. And Evagoras, King of Cyprus, (as Diodorus relates) said, he would obey the King of Persia, but that as one King did another. And Alexander offered to Darius, after he had overcome him, That he should rule over others, provided he would obey him, his Conqueror. We have already treated of the Manner how a Government may be mixed. Sometimes, conquered Kings had Part of their States restored to them, and at the same Time, Part of the Lands was left to the antient Possessors.

X.Or at least some Sort of Liberty.X. Yet when all Sovereignty is taken from the conquered, there may be left to them their own Laws, about their private and publick Affairs, of small Moment, and their own Customs and Magistrates. Thus Pliny’s Epistles tell us, that in<675> Bithynia, a Proconsular Province, the CityApamea was indulged to govern their State as they pleased themselves. And in other Places, the Bithynians had their own Magistrates, and their own Senate. So in Pontus, the City of Amisus, by the Favour of Lucullus, was allowed its own Laws. The Goths left their Civil Law to the conquered Romans.

XI.Especially in Religion.XI. 1. Another Privilege which ought to be allowed the Conquered, is the Exercise of their antient Religion; unless they themselves, being convinced, are desirous to change it; which Agrippa, in his Oration to Cajus, (which Philo gives in his Relation of his Embassy) proves to be both very agreeable to the Vanquished, and not prejudicial to the Victor. And in Josephus, both Josephus himself, and the Emperor Titus, objected to the rebellious Jews at Jerusalem, that, by the Favour of the Romans, they might use their own religious Ceremonies with so much Liberty, that they might drive away Strangers from their Temple, even at the Peril of their Lives.

2. But if the Religion of the Conquered be false, the Conqueror ought to take Care, that the true one be not oppressed; which Constantine did, by weakning Licinius’s Party; and after him the antient Kings of France, and of other Nations.

XII.At least we ought to use the Conquered with Mercy, and why.XII. 1. The last Advice is, where the Empire is entirely and absolutely obtained, there we should treat the Conquered with Gentleness, and in such a Manner that their Interests may be blended with those of the Conqueror. Cyrus bid the conquered Assyrians be of good Courage, telling them that their Condition should be the same it was before, except only that they would have another King; that they should enjoy their Houses, Lands, their Authority over their Wives and Children, as before; and if any one wronged them, he and his would take Care to see them righted. We read in Salust,The Romans chose rather to gain Friends than<676> Slaves, and thought it safer to govern by Love than Fear. In the Days of Tacitus, the Britons readily made their Levies, paid their Tributes, and performed all Duties enjoined them by the Romans, whilst they were not ill-treated; but they could not easily bear Wrongs, being so far conquered, as to be Subjects, not Slaves.

2. The Privernian Embassador being asked in the Roman Senate, what Sort of Peace the Romans might expect from them, replies, If you shall grant a good Peace, it will be firm and lasting; if a bad one, it will not hold long. And he gives the Reason,Do not think that any People, or single Person, will ever continue longer in a Condition that he does not like, than he is absolutely forced to it. So said Camillus, That Empire is most secure, which is agreeable to those over whom it is exercised. The Scythians told Alexander, There is no true Friendship between the Lord and the Slave; and, in the midst of Peace, the Rights of War remain. And Hermocrates, in Diodorus, It is not so glorious to overcome, as to use the Victory with Humanity. In Order to make a right Use of Victory, the Saying of Tacitus ought always to be remembred, that We cannot finish a War in a more happy and glorious Manner than by pardoning the Vanquished. Julius Caesar, in a Letter he wrote when Dictator, says, Let this be the new Way of conquering, to secure ourselves with Mercy and Liberality.







CHAPTER XVI

Moderation concerning those Things which, by the Law of Nations, have not the Benefit of Postliminy.

I.That internal Justice requires that what is taken away by an Enemy in an unjust War, be restored.I. 1. How far Things taken in a just War may be the Captors, I have declared above, from which are to be deducted, what are recoverable by the Right of Postliminy; for these are to be esteemed as not taken. But Things taken in an unjust War, I have already said, are to be restored, not only by the immediate Captors, but by others also, who shall happen to be possessed of them on any Account. For no Body can make over to another more Right than he has himself, say theRoman Lawyers; which Seneca briefly explains,No Man can give what he has not to give. If the first Captor did not become lawful Proprietor of them, according to the Rules of true Justice, then he cannot possibly be so, who derives all the Title he can have from him. Therefore the Right of Property which the second or third Possessor may have, is what we call external, that is, he is entitled to Defence by all judiciary Power and Authority, as if he were the right Owner; yet if he makes Use of this Right against him from whom the Things were unjustly taken, he acts dishonestly.

2. For what some eminent Lawyers have decided concerning a Slave, who being taken by Robbers, afterwards fell into the Hands of the Enemy, that he was to be considered as a Thing stolen, though he had been Slave to the Enemy, and returned by Right of Postliminy. The same may be an-<677>swered from the Law of Nature, concerning him, who being taken in an unjust War, and afterwards, by a just War, or some other Accident, comes into the Power of another. For by internal Right, there is no Difference between an unjust War and downright Robbery. And Gregorius Neo-Caesariensis, being consulted, made a correspondent Answer, when some of the Inhabitants of Pontus had recovered some Goods taken away by the Barbarians.

II.Examples.II. 1. Therefore Things so taken, ought to be restored to them from whom they were taken, which we see frequently done.Livy, relating how the Volsci and Aequi were overcome by L. Lucretius Tricipitinus, says, That the Spoil was exposed for three Days in the Field of Mars, that every one might have that Time to come and acknowledge his own, and freely take it away. And the same Author in another Place, speaking of the Volsci, defeated by Posthumius the Dictator, says,Part of the Spoil was restored to the Latins and Hernici, upon their owning of it, of another Part he made Portsale. And again,Two Days were allowed to the Owners to come and claim their Goods. And the same Author, speaking of the Samnites’s Victory over the Campanians, tells us,It was a most joyful one to the Conquerors, for they had retaken 7400 Prisoners; a vast Booty for their Confederates; and the Owners were summoned by Proclamation, to own and take their Goods by a certain Day. And a little further he gives us the like Account of the Romans.The Samnites endeavouring to take Interamna, a Colony of the Romans, but not able to hold it, they plundered the Country, and carrying off a great Number of Men, Cattle, and other Things, they accidentally fell into the Hands of the Roman Consul, returning Conqueror from Luceria; nor did they lose only their Booty, but, being encumbered with their heavy Baggage, were themselves routed and slain. The Consul, by Proclamation, summoning the Owners to come to Interamna, to fetch their Goods, leaving his Army there, went to Rome, on the Account of chusing Officers. The same Author also, in another Place, speaking of the Booty which Cornelius Scipio had taken at Ilipa, a City of Portugal, says thus,It was all exposed to View before the City, and Leave given to the Owners to take their own, the Rest was delivered to the Quaestor to be sold, and the Money arising from thence distributed to the Soldiers.After the Battle of T. Gracchus at Beneventum, the whole Prey, except the Prisoners, and what Cattle were not owned within thirty Days, were given to the Soldiers: As we read in the same Livy.

2. Polybius writes of L. Aemilius, when he had conquered the Gauls,He restored the Spoils to those that came for them.Plutarch and Appian relate, that Scipio did the same, when at the taking of Carthage, he found there many Things consecrated to the Gods, which the Carthaginians had brought thither from the Cities of Sicily, and elsewhere, (viz. restored them to their first Owners). And so does Cicero, in his Oration against Verres, concerning the Jurisdiction of Sicily,The Carthaginians had formerly taken the City of Himera, that had been one of the stateliest and richest of Sicily; Scipio looking upon it as an Act worthy of the Roman People, when the War was ended by the taking of Carthage, took Care that their proper Goods should be restored to all the Sicilians. And the same Author does largely speak of the same Act of Scipio, in his Oration against Verres, concerning Statues.<678> Thus the Rhodians restored four Ships to the Athenians, which they had recovered from the Macedonians, that had formerly taken them from the Athenians. So Phaneas the Aetolian (as Livy says) thought it equitable, that all that had belonged to the Aetolians before the War, should be restored to them. Neither did T. Quinctius deny it, if the Demand had been only of Cities taken in War; and if the Aetolians had not broke the Conditions of the Alliance. Nay, even those Goods which had been consecrated at Ephesus, and which the Kings had afterwards made their own, the Romans restored to their former State.

III.Whether any Thing may be deducted.III. 1. But if such Things should come to one in Way of Trade, may he not charge him, from whom they had been taken, with as much as they cost him? He may, as we have already said, in Equity, so far as the Recovery of the Possession of those desperate Things, might probably cost him, from whom they were taken. If then those Charges may be demanded of him, why may not also our Pains and Hazard be valued, as if a Person should recover another Man’s Goods out of the Sea, by Diving? Apposite to this is the Story of Abraham’s returning Conqueror of the five Kings to Sodom: Moses says, He brought back all those Things, (viz. that they had taken away), as related before, Gen. xiv. 16.

2. Neither can the Offer made by the King of Sodom, Ver. 20, 21, 22, 23, 24. to restore to him the Prisoners, and to keep the Rest himself, as the Reward of his Pains and Hazard, be otherwise applied. But Abraham being a Man not only of a pious<679> Mind, but also of a heroick Spirit, would take nothing to himself; but of the Booty, (for, as we said before, that is what is meant ) as being his due, he gave the tenth unto GOD; he deducted the necessary Expences of that Expedition, and some Part he desired to be given to his Confederates.

IV.The People, or Part of them, to be restored, if unjustly possessed.IV. As Things (taken in an unjust War) are to be restored to their proper Owner, so a People, or Part of them, are to be returned to their lawful Sovereigns, or even to themselves, if they were free before this unjust Conquest. Thus was Sutrium retaken, and restored to its Allies in the Time of Camillus, as Livy informs us. The Lacedemonians restored the Aeginetae and Melii to their Cities. And the Cities of Greece, which had been oppressed by the Macedonians, were set at Liberty by Flaminius; who, in the Conference withAntiochus’s Embassadors, told them, it is equitable that all the Cities of Asia, which were of Greek Original, should be restored to their Liberty, which Seleucus, the Great-Grandfather of Antiochus, had taken by Force, and afterwards being lost, had been reconquered by this Antiochus: For, says he, those Colonies were not sent into Aeolia and Ionia to be subjected to the Kings of Asia, but to preserve a Nation so antient as that of Greece, and to propagate it throughout the World.

V.In what Time the Obligation of Restitution ceaseth.V. It has been sometimes disputed, how long a Time is allowed, before this internal Obligation to Restitution may cease? But this Question, if it be between Subjects of the same State, is best decided by their own Laws, provided those Laws give a true Right, that sets the Conscience at Rest, and not an external Right only; which may be collected by a prudent Searching into the Words and Meaning of those Laws. But if it be between Strangers each to other, it can be decided only by just Presumptions of a tacit Dereliction; of which we have spoken enough in another Place to our Purpose.

VI.What is to be done in a dubious Case.VI. But if the Justice of the War be very doubtful, it will be best to follow the Advice of Aratus theSicyonian; who in part persuaded the new Possessors to accept of Money in lieu of them; and in part advised the first Owners rather to accept of the Value of their Lands, than run the Hazard of recovering them.<680>







CHAPTER XVII

Of Neuters in War.

I.From Neuters nothing is to be taken but upon extream Necessity, and with restoring the full Value.I. It may seem needless for us to treat of those that are not engaged in the War, when it is manifest that the Right of War cannot affect them; but because, upon Occasion of War, many Things are done against them on Pretence of Necessity, it may be proper here, briefly to repeat what we have already mentioned before, that the Necessity must be really extream, to give any Right to another’s Goods. That it is requisite, that the Proprietor be not himself in the like Necessity. When real Necessity urges us to take, we should then take no more than what it requires. That is, if the bare keeping of it be enough, we ought to leave the Use of it to the Proprietor; and if the Use be necessary, we ought not to consume it; and if we cannot help consuming it, we ought to return the full Value of it.

II.Examples of Abstinence, and some Precepts.II. 1. Moses, when he was obliged of Necessity to pass with the Israelites through the Country of the Edomites, he first offers to go through the Highway, and not to touch their Fields or Vineyards, and if they should want Water they would pay for it, Numb. xx. 17. The same did the Generals of the most renowned Probity amongst the Greeks and Romans. The Greeks, inXenophon, under Clearchus, promise the Persians to march without doing any Damage; and if they would sell them Provisions, they would not by Force take Meat or Drink from any one.

2. Dercyllides, in the same Xenophon,led his Army through neutral Countries, without any Injury to the Confederates. Livy tells us of King Perseus, He returned into his own Kingdom, through Pthiotis, Achaia, and Thessaly, without any Damage to the Country. And Plutarch, of the Army under Agis the Spartan, They were a Sight to all the Cities of Greece,marching through Peloponnesus inoffensively, civilly, and almost without any Noise. Thus Velleius says of Sylla,You would think he came into Italy, not as a revengeful General, but as a Peace-maker, he marched his Army so quietly through Calabria and Apulia, with such particular Care of the Fruits, the Fields, the Cities, and the Men, as far as Campania. And Tully, of Pompey the Great, Whose Legions so marched into Asia, as not only the Hands of so great an Army, but not even so much as their Feet, could be said to have done the least Damage to any one that was peaceable. And Frontinus, of Domitian, When he built Forts on the Frontiers of Ubii, he ordered the Fruits of those Places which he was to intrench, to be appraised and paid for; and the Fame of that particular Act of Justice, gained him the Credit of all Men. And Lampridius, of Severus’s Parthian Expedition,He managed it with so much Discipline, and so great a Reverence to his own Person, that his Men seemed rather Senators than Soldiers: The Tribunes so ready, the Captains so modest, the Soldiers so friendly, that wheresoever they came, the Country People, for so many and extraordinary Benefits, honoured him as a God. The Panegyrist speaks of the Goths, Huns, and Alani,<681> that served under Theodosius, No Noise, no Confusion, no Plundering was there, as from Barbarians; but if their Provisions happened to fall short, they bore it patiently, and proportioned every one’s Allowance to their Numbers. And Claudian attributes the same to Stilico.


	

	Tanta quies, tantúsque metus servator honesti

	Te moderante fuit, nullis ut vinea furtis

	Aut seges ereptâ fraudaret messe colonum.





	

	You ruling us, so great was our Security

	That all enjoy’d their own; the Vine her Tribute

	Paid to the just Owner; the Husbandman

	Received the fruitful Produce of his Fields.







AndSuidas to Belisarius.

3. This was brought about by those famous Warriors, by taking great Care to provide for the Subsistence of their Army, by paying their Troops well, and by observing a strict Discipline, whose chief LawAmmianus says is, That the Countries of those at Peace with us should not be wasted. And in Vopiscus,Let no one dare to take away a Chicken of another Man’s, let none touch a Sheep, let none pluck a Grape, let none tread down the Corn, and let none demand Oil, Salt, or Wood. And so in Cassiodore,Let them live with the Provincials according to the Civil<682> Law, neither let them grow Insolent, because they are armed; for the Shields of our Army ought to protect those who wear none. To which we may add that in the sixth Book of Xenophon’s Expedition,We must not pretend to compel a State at Peace with us to give any Thing against their Will.

4. From which Passages we may best understand that Advice of the great Prophet, even of him that was more than a Prophet, Luke iii. 14. Offer Violence to no Man,accuse no Man falsly, andbe content with your Wages. To which agrees that of Aurelian in Vopiscus in the aforequoted Place,Let him be content with his Allowance, let him live rather on the Spoil of the Enemy, than the Tears of the Provincials. Neither may any one think that this is only finely spoken, but not to be practised. For neither would so holy a Man (as St. John) advise, or wise Law-Makers command what they believed not possible to be done. Lastly, What has been done we must necessarily own possible to be done. Therefore we have brought several Examples. To which we may add, that remarkable one which Frontinus mentions out of Scaurus, that an Apple Tree full of Fruit standing within the Compass of the Ground where the Camp was pitched, was the next Day, after the Army was gone, found with its Fruit untouched.

5. Livy relating how insolently the Roman Soldiers behaved in their Camp at Sucro, and that some of them in the Night-time pillaged the Neighbouring Country that was at Peace, adds this as the Reason, that all Things were done loosely and disorderly, without any regard to military Discipline. There is also another remarkable Place in the same Author, describing Philip’s March through the Country of the Denthelatae; Theywere indeed Allies (says he) but the Macedonians being in great Necessity plundered them, as if it had been the Enemy’s Country; for robbing every where, they first laid waste great Houses, then some Towns, to the great Dishonour of the King, who heard his Confederates in vain calling upon the Gods and him for Assistance. Tacitus says Pelignus very much blasted his Reputation, for that he preyed more upon the Allies, than Enemies. And the same Author observes, that the Soldiers of Vitellius were scandalously slothful throughout all Italy, and only<683> dreadful to those that entertained them. And in Cicero’s Oration against Verres, one of the Heads of the Accusation was this,You have taken Care to have the peaceable Cities of our Allies and Friends plundered and wasted.

6. And here I cannot omit the Opinion of some Divines, which I hold to be very right, that the King who does not give his Soldiers their just Pay, stands not only engaged to the Soldiers, but to his Subjects and Neighbours for the Damages consequent thereupon, which the Soldiers, compelled by pure Want and Necessity, have done them.

III.What is the Duty of Neuters to those that are engaged in War.III. 1. On the other Side, it is the Duty of those that are not engaged in the War, to sit still and do nothing, that may strengthen him that prosecutes an ill Cause, or to hinder the Motions of him that hath Justice on his Side, as we have said before. But in a dubious Cause to behave themselves alike to both Parties; as in suffering them to pass through their Country, in supplying them with Provisions, and not relieving the Besieged. The Corcyreans in Thucydides tell the Athenians, if they would really be Neuters, they should either forbid the Corinthians to raise Men in the Country of Attica, or suffer them to do so too. The Romans objected against Philip King of the Macedonians, that he had doubly broke the Alliance, first that he had injured the Confederates of the Romans, and then that he had assisted their Enemies with Men and Money. T. Quinctius urges the same in a Conference with Nabis. You say, I have not directly violated my League of Friendship with you. How often would you have me convince you that you have? But to sum up all in a few Words, by what Means may Friendship be broken? Certainly by these two chiefly, if you treat our Allies as Enemies, or if you join our Enemies.

2. Agathias tells us, he is an Enemy who does what pleases an Enemy; and Procopius looks upon him to be in the Enemy’s Army, who supplies them with Things that are properly useful in War. Thussaid Demosthenes of old,He that invents, or prepares these Things, by which I may be taken, is mine Enemy, tho’ he neither strikes me, nor throws a Dart at me. M. Acilius told the Epirots, who indeed had not assisted Antiochus with Soldiers, but were accused of having furnished him with Money, he could not tell whether he should account them Enemies or Neuters. And L. Aemilius the Praetor complains of the Teii, that they had victualled the Enemy’s Fleet, and promised them Wine, declaring, that unless they did the like to the Roman Fleet, he should hold them as Enemies. Plutarch mentions a Saying of Augustus Caesar,That City has forfeited her Pretensions to Peace, that entertains the Enemy.

3. It would also be very advantageous to make an Alliance with both Parties, so as with their full Consent we might sit still in Quiet, and might be permitted to do common Offices of Humanity promiscuously to them both. Livy says,It becomes those that are Friends to both Parties, to desire Peace, and not to engage on either Side. Archidamus King of Sparta, observing the Aeleans inclining to side with the Arcadians, writ a Letter to them, with only this in it: It is good to be quiet.<684>







CHAPTER XVIII

Concerning Things privately done in a publick War.

I.Whether it be lawful to hurt a publick Enemy privately explained by the Law of Nature, of Nations and Civil Law.I. 1. What we have said hitherto, does most belong either to those who command with an absolute Authority in War, or those who act by Vertue of the Orders they have received from the Sovereign. We are now to see, what may be privately done in War, whether we respect the Law of Nature, of Nations, or the Divine Law. Cicero relates in his first Book of Offices, that the Son of Cato the Censor served in the Army under Popilius the General, and in a short Time that Legion was disbanded; yet the young Man out of a military Inclination still continuing in the Army, Cato writ to Popilius, if he designed to have him still in the Army, to give him a second Oath; adding the Reason, because the former being discharged he could not lawfully fight with the Enemy. He also records the very Words of Cato out of his Letter to his Son, in which he warns him from engaging in Fight, for it is not lawful, for one that is not a Soldier to fight an Enemy. Plutarch much commendsChrysantas a Soldier of Cyrus, who drew back his Sword, that he had lifted up to kill his Enemy, upon his hearing the Trumpet sound a Retreat. And Seneca tells us,He is a bad Soldier, who regards not the Signal of a Retreat.

2. But they are mistaken, who think this arises only from the external Right of Nations; for if you barely consider that, as it is lawful for any one to seize on his Enemy’s Goods, (as we said before) so he may also kill his Enemy, for by that Right Enemies are accounted as if they were not real Persons. What Cato therefore adviseth, proceeds from the Roman military Discipline, which had a Law (as Modestinus observes) that he who disobeyed, should be put to Death, tho’ he had had good Success; but he was understood not to have obeyed, who without the General’s Command, fought the Enemy, as appears from the Example of Manlius. For if such a Thing were commonly permitted, the Soldier would abandon his Post of his own Head, or even Licentiousness might in Time proceed to such a Length, that the Whole Army or Part of it would rashly engage in dangerous Fights; which was by all Means to be avoided. Therefore Salust describing the Roman Discipline, says, They were oftener punished in War, who contrary to Orders had fought the Enemy, or kept the Field after sounding a Retreat. A certain Spartan, when just ready to kill his Enemy, stopt his Blow upon hearing the Retreat<685> sounded, and gave this Reason,It is better to obey our Commanders, than to kill an Enemy. And Plutarch gives this Reason, why a Man dismissed from the Service, cannot kill an Enemy, because he is not obliged by the military Laws, which they that are to fight must observe. And Epictetus in Arrian relating the Action of Chrysantas, just mentioned, says, He thought it much better to obey the Orders of his General, than his own Will.

3. But if we respect the Law of Nature and true Justice, it seems lawful in a just War for any Man to do those Things, which may be beneficial to the innocent Party, provided it be within the just Measure of making War: Every one however has not a Right to appropriate to himself what he takes from the other Party, whose Cause we suppose bad; because nothing is due to him: Unless perhaps he may exact a just Punishment by the common Right of Men. Which last how it is restrained by the evangelical Law, may easily be understood from what we have said before.

4. An Order then may be either general or special; general, as when the Consul cried out in the Tumult among the Romans,Let them that wish well to the Commonwealth, follow me. Nay, this Right of killing is sometimes granted to every Subject, even beyond his own Defence, when the publick Safety requires it.

II.What may they do, that make War at their own private Charge, or fit out Ships, by internal Justice, in respect of the Enemy.II. 1. They may have a special Order, not only who receive Pay, but also they who serve in War at their own Expences, and what is more, they who maintain Part of the War at their own Charges; as they who fit out Ships, and maintain them at their own private Cost; who to reimburse themselves (instead of Pay) are allowed to keep and appropriate to themselves what they take, as we have said elsewhere; but how far this may be reconcilable to true Justice, and Charity, may very well admit of a Dispute.

2. Justice either respects the Enemy, or the State, with which we contract. We have already said, that in a just War the Possession of all Things that can contribute to the Maintenance of the War, may for our own Security be taken away from an Enemy, but even this with a Condition of Restitution; but the Property of those Things can be only so far acquired, as amounts to the Value of what is due to the State, either at the beginning of the War, or in the Prosecution of it, whether the Things belong to the State at Enmity with us, or particular Persons, that may be of themselves innocent; but the Goods of the Guilty, by way of Punishment, may be taken away, and become the Property of the Captor’s. Therefore the Goods of their Enemies shall be theirs, who maintain Part of the War at their own Charge; what respects the Enemy, so far, as that the reasonable Satisfaction on which I have mentioned, be allowed, to be adjudged by equal Arbitrators.

III.What in respect of their own State.III. And as to the State, the very same will be just, according to internal Justice, if there be an Equality in the Contract, that is, if our Charges and Hazard be equal to the uncertain Hope of the Booty. But if this Hope does far exceed, the Overplus is to be restored to the State; just as if one should buy at a very low Price the cast of a Net, the Success of which, tho’ uncertain, promises much, according to all Appearance.<686>

IV.What the Law of Christian Charity requires of us.IV. But it is not enough that we do nothing against the Rules of rigorous Justice, properly so called; we must also take Care that we offend not against Charity, especially Christian Charity. Now this may happen sometimes; when, for Instance, it appears, that such a plundering doth not so much hurt the State, or the King, or those who are culpable themselves, but rather the Innocent, whom it may render so extreamly miserable, that if we should use the like Extremity to our own private Debtors, it would be judged barbarously cruel. But farther, if the taking of this Booty neither contributes to the finishing of the War, nor considerably weakens the Enemy, the Gain arising to himself only from the Unhappiness of the Times, would be highly unbecoming an honest Man, much more a Christian.

V.How a private War may be mixt with a publick.V. But it happens sometimes, that from the Occasion of a publick War, there arises a private one; as if a Man should by Chance fall among his Enemies, and be thereby in Danger of losing his Life or his Goods, in which Case he ought to follow the Rules we have given elsewhere concerning the just Defence of ones self. Private Persons are likewise often authorised by the State to act for their own particular Interest; as when having suffered much by the Enemy they obtain Permission to refund themselves out of their Effects. And here we are to regulate ourselves by what has been said above of the Right of Reprisals.

VI.What he stands obliged to, who without Command hurts an Enemy, explained with a Distinction.VI. Yet if a Soldier, or any other Person, even in a just War, shall burn the Enemy’s Houses, lay waste their Fields, and commit such other Acts of Hostility, without any Command, and besides when there is no Necessity, or just Cause, in the Opinion of the Divines he stands obliged to make Satisfaction for those Damages. I have with Reason added, what they have omitted, if there be not a just Cause; for if there be, he may perhaps be answerable for it to his own State, whose Orders he hath transgressed, but not to his Enemy, to whom he hath done no Wrong. Not unlike to this was the Answer which a certain Carthaginian made to the Romans, when they demanded Hannibal to be delivered up to them. The Question is not whether Saguntum was besieged by private, or publick Authority, but whether the Fact were just or unjust? For it is our Business to call our own Subject to an Account, whether he did it of his own Head or by our Order? The only Point to be decided between you and us, is whether the Thing could be done without Prejudice to our Treaties.







CHAPTER XIX

Concerning Faith between Enemies.

I.Faith is to be kept with all Sorts of Enemies.I. 1. We have already said, what, and how much may be lawfully done in War, [[this either considered simply in itself, or with regard to a foregoing Promise. The first Part being concluded, the other remains to be discussed, which is, concerning Faith (to be kept) between Enemies. It is a remarkable Saying of Silius Italicus, who had been a Roman Consul,
	 ——— Optimus ille
	Militiae, cui postremum primumque tueri
	Inter bella fidem ———

The most excellent Warrior is he who has nothing so much at Heart, as the punctual Observance of his Word to an Enemy.<687>
]]
Xenophon in his Oration concerning Agesilaus, says, So great and noble a Thing it is for every Man, but especially for Generals to be strict Observers of their Faith, and to be so accounted. And Aristides in his fourth Leuctrica. It is in Treaties of Peace and other publick Conventions, that we chiefly know whether those that make them love Justice. For as Cicero well observed in his fifth Book of Bounds, There is no Body, but approves and commends that Disposition of Mind, by which not only no Interest is sought, but on the contrary Faith is kept against Interest.

2. It is the publick Faith, as it is in Quintilian the Father, that procures a Truce between armed Enemies, and preserves the Rights of yielded Cities. And the same Author in another Place:Faith is the surest Bond of human Things, the Reputation of Faith is sacred among Enemies. And so St.Ambrose: It is plain that Faith and Justice must be strictly observed in War. And in St. Augustine,When our Faith is engaged, it must be kept even to our Enemy, tho’ at that Time at War with him. For their being Enemies, does not make them cease to be Men. And all Men arrived at the Years of Discretion are capable of a Right from a Promise. Camillus declares in Livy,That he had such a Society with the Falisci, as was established by Nature.

3. From this Society founded on Reason and Speech, arises that Obligation from a Promise, which we now treat of. And we are not to imagine that, because it is permitted to tell a Falshood to an Enemy, or because, according to the Opinion of several, there is no Harm in it, as we have observed elsewhere; we may extend such a Permission to the very Words we use in treating with the Enemy. For the Obligation to speak Truth arises from a Cause, prior to War, and perhaps may be in some Measure annihilated by War, but a Promise of itself confers new Right. Aristotle perceived this Difference, when treating of Veracity, he said, I do not speak of him, who says the Truth in the Conventions he makes, nor what relates to Justice or Injustice; for these Things belong to another Virtue.

4. Pausanias said of Philip of Macedon, No Body can justly call him a good General, who has always despised his most solemn Oaths, and has upon the slightest Pretence broke his Faith, the most of any Man. And the like says Valerius Maximus of Hannibal.A profest Enemy to the Romans, and all Italy, and a greater to Faith itself, glorying in Lies and Falshood, as if laudable Virtues; whence it came to pass, that whereas he might otherwise have left an illustrious Memory of himself, he now left it disputable, whether he ought to be considered as a great Man, or a notorious Villain. In Homer, the Trojans pricked in Conscience condemn themselves.


	 Νν̂νδ’ ὅρκια πιστὰ

	ψευσάμενοι μαχόμεσθα τῷ οὐ νύ τι κάλλιόν ἐστι.

	<688>

	Unjust Arms we bear,

	Perjur’d as we are.



II.The Opinion refuted, that Faith is not to be kept with Pirates and Tyrants.II. 1. We have already said, that we may not allow of that of Cicero,There is no Society with Tyrants, but rather the greatest Division: And again, A Pirate is not of the Number of those with whom we make War in form; there ought to be no Faith nor Oath kept with him. Nor that of Seneca concerning a Tyrant, Whatever Engagements I had with him, they are all void, because he has violated the Laws of human Society. From which Fountain arose that Error of Michael of Ephesus, who says on the fifth of the Nicomachia,It is no Adultery to debauch the Wife of a Tyrant. Which very Thing some of the Jewish Doctors erroneously maintained concerning Strangers, whose Marriages they esteemed void.

2. Yet Cn. Pompey finished most of the piratick War by Treaties, agreeing to save the Men’s Lives, and allow them a Place where they might live without robbing. And sometimes Tyrants have restored Liberty on Condition of Impunity. Caesar in his third of the Civil War writes, that the Roman Generals compounded with the Robbers, and Fugitives, that were in the Pyrenean Mountains. Now who can say that such a Composition is not obligatory? Indeed such Sort of People have not with others that particular Community, which the Law of Nations hath introduced between Enemies engaged in a solemn and compleate War. But yet, as Men, they are to enjoy the common Benefits of the Law of Nature, as Porphyry rightly argues in his third Book of not eating living Creatures; now it is one of the most inviolable Laws of Nature, that we should perform what we promise. So Diodorus relates, that Lucullus kept his Faith to Apollonius Captain of the Fugitives. Thus Dio writes, that Augustus paid to Crocota the Robber, who surrendered himself, the Price he had set upon his Head, because he would not break his Word.

III.This Objection answered, that such deserve Punishment, and it is shown that this is not considered, when we treat with them as such.III. 1. But let us see if we cannot produce something more plausible than what Cicero has said; and first, they who are notoriously wicked, and Members of no civil Society, may be punished by any Man, according to the Law of Nature, as we have declared above. But they who may be punished, even with Death, both their Goods, and their Rights may be taken from them. As the same Cicero well observes,It is not against Nature to strip him, if we can, whom it is lawful to kill. But among his other Rights, is also a Right derived from Promise, and therefore this too may be taken away from him by way of Punishment. To this I answer, that the Reason would be good, if we had not treated with him as an Offender; but if we treat with him as such, it is to be understood, as if we in that Respect, remitted the Punishment, because, (as we have said elsewhere) we are [[not to explain the Sense of a Convention, so as that it may be reduced to nothing.
]]
2. Nabis replied well in Livy, when Quintius Flaminius objected Tyranny to him.Whatever Name is given, and whatsoever I am, just the same I was, when<689> you yourself (O T. Quintius) made a Treaty with me. And again, I had done these Things already, whatsoever they are, when you contracted an Alliance with me; to which he adds, If I had changed, Iought to give an account of my Inconstancy; but since you have changed, you ought to give an account of yours. Like to this there is a Place in the Oration of Pericles, recorded by Thucydides, We shall let those Cities remain free, which were so when we made an Alliance with them.

IV.No Objection, that the Promise was extorted by Fear, if the Promiser was not himself affrighted.IV. That may likewise be objected, which I said before, that he who through Fear has forced a Promise from one, ought in Equity to release the Promiser, because he damnified him by Injustice, that is, by an Act both repugnant to the Nature of human Liberty, and to the Nature of the Act extorted, which should have been free. Tho’ this (I confess) in some Cases holds true, yet it does not respect all Promises made to Robbers; for that the Promised be obliged to disengage the Promiser, it is required, that he have extorted the Promise by an unjust Fear. If any one then, to deliver his Friend out of the Hands of Robbers who have taken him, shall promise to pay a certain Sum of Money, he is bound to do it, because he cannot pretend to have been influenced by Fear, who came voluntarily to make this Contract.

V.Or if there passed an Oath, tho’ with Men, such a Violation is not punishable.V. Add to this, that he that is compelled by an unjust Fear to make a Promise, may be obliged to perform it, if he has confirmed it by an Oath, for thereby (as I have said before) the Man stands bound not only to a Man, but unto GOD, in regard to whom Fear can be no Exception. Yet it is true, that the Heir of the Promiser does not stand engaged by such a Bond alone; for those Things only pass to the Heir, which by the original Establishment of the Right of Property, enter into the Commerce of Life: But the Right acquired unto GOD by an Oath, cannot as such be included in these. Again, as we have likewise observed elsewhere, if a Man does happen to break his Faith to a Robber, whether sworn, or not sworn, he shall not upon that Account be liable to Punishment among other Nations; because in Detestation to Thieves and Robbers, all Nations by a general Consent are pleased to connive at any Thing (even tho’ ill) done against them.

VI.The same applied to the Wars of a Sovereign against his Subjects.VI. What shall we say of the Wars that Subjects make against their Kings, or such as have the supreme Authority? Tho’ they may possibly have a Cause not in itself unjust, yet that they cannot have a Right to act by Force against their Prince, I have shewed elsewhere. But sometimes their Cause may be so very unjust, or their Resistance so criminal, that it may deserve a rigorous Punishment. Yet, if they be treated with as Deserters, or Rebels, and a Promise made to them; a Punishment, tho’ justly due, is not to be pleaded to prevent the Performance of that Promise, according to what we have now said. Faith is to be kept even with Slaves; and the Morality of Pagan Antiquity was so pure, as to own the Truth of that Maxim: It being generally believed, that the Lacedemonians suffered a Divine Vengeance for putting to Death some Taenarian Slaves, contrary to their Covenants. And Diodorus Siculus observes, serves, that the Faith given to Slaves in the Temple of the Palician Gods, was never broken by any of their Masters: Neither will any Exception of Fear be allowed in this Case, if the Faith given be confirmed by an Oath.<690> As M. Pomponius, the Tribune of the People, being bound by an Oath, tho’ compelled by Fear, punctually performed what he had promised to L. Manlius.

VII.A special Difficulty concerning Promises made to Subjects in respect of the Sovereign Power handled.VII. But a greater Difficulty than any yet mentioned may arise from the Legislative Power, and from that super-eminent Right over the Goods of the Subjects, with which the State is invested, and which the Sovereign exercises in its Name. For that Right, if it reach to all the Goods of the Subjects, why not then to that Right also derived from a Promise made in War? Which if granted, all such Covenants seem to be void, and so all Hopes of concluding a War, but by a compleat Victory, would be lost. But on the contrary we must observe, that this super-eminent Right is not to be promiscuously used, but only so far as the publick Good requires it in a civil Government, which, tho’ monarchical and absolute, is not despotical. Now, this general Interest commonly requires, that such Agreements should be performed: Agreeable hereunto is what we have already said of the Obligation of maintaining the present State of the Government. Add hereunto, where Necessity requires this eminent Right to be used, Satisfaction is to be made, as hereafter shall be more fully explained.

VIII.And it is shewn that such Promises may be confirmed by the Oath of the State.VIII. 1. Moreover Agreements may be confirmed by Oath, not only by King, or Senate, but by the whole Body politick; as Lycurgus bound the Lacedemonians, and Solon the Athenians by Oath to observe their Laws: And lest by the Change of the Persons the Oath should lose its Force, to renew the same Oath every Year. In that Case, there would be no receding from the Engagement, not even for the publick Advantage. For a State has Power to part with its own Right, and the Terms of the Treaty may be so plain, as to admit of no Exception. Valerius Maximus thus speaks to the City of Athens,Read the Law which you have sworn to observe. The Romans called such Laws sacred, which they were obliged to keep by Oath, as Cicero says in his Oration for Balbus.<691>

2. There is in the third Book of Livy a Passage agreeable to this, tho’ of itself pretty obscure; where from the Opinion of several antient Lawyers, he declares, that the Tribunes of the People were sacred: But so were not the Aediles, Judges, nor Decemviri, and yet to hurt any of these was contrary to the Laws. The Reason of the Difference is, because the Aediles and the rest had no other Protection than that of the Law, that is, an Ordinance of the People, which could not be lawfully contravened, whilst it subsisted, but might be revoked by another posterior to it. Whereas the Inviolableness of the Tribunes was founded on the publick Religion, having been established by an Oath, which could not be revoked even by those who had sworn. Dionysius Halicarnassensis thus records it in his sixth Book:Brutus, calling an Assembly, proposed to the People, that the Tribunes might be rendred sacred and inviolable, not only by the Law, but also by a publick Oath, to which they all agreed. Hence this Law was called Sacred. And therefore that Fact of Tiberius Gracchus, in deposing Octavius from the Tribuneship, pretending that the Tribune’s Power derived its Inviolableness from the People, but that this Privilege could not take Place in regard to the People themselves, was condemned by all good Men. Therefore (as I have said) both a State and a King may be bound by an Oath made to their own Subjects.

IX.Or if a Promise be made to a third Person.IX. But farther, a Promise made to a third Person, who has done nothing to extort it, shall be of full Force. But we shall not examine, wherein and how far that third Person may stand interested in it, being one of the Niceties of the Roman Law. For by Nature it is the Interest of all Men to consult the Advantage of others. Thus we read,That Philip having made Peace with the Romans, was denied the Power of treating the Macedonians ill, that in the War had revolted from him.

X.How the publick State may be changed.X. Moreover, as we have already proved that mixt Governments sometimes exist, as a State may pass from one pure Form into another, so it may also by Covenant, or Agreement, pass into a mixt. So that they who before were Subjects, may become Sovereigns, or at least acquire a Part of the Sovereignty with the Right of defending it by force of Arms.

XI.That Fear in a solemn War by the Law of Nations is no just Exception.XI. 1. But a solemn War, that is, publick, and denounced on both Sides, among other particular Effects of external Right, has also this, that whatever Promises are made in that War, or for bringing it to a Conclusion, are so valid, that tho’ they were occasioned by a Fear unjustly caused, yet they cannot be made void without the Consent of him to whom the Promise was made. Because as many other<692> Things, tho’ in themselves not wholly innocent, are yet by the Law of Nations reputed just, so is Fear, which in such a War is occasioned on either Side; for if it were not allowed, such Wars, that are but too frequent, could be neither moderated, nor concluded, which yet are very necessary to be done for the good of Mankind. And this we may reasonably suppose to be that Right of War, whichCicero says, must be kept with the Enemy; who also tells us in another Place, that an Enemy retained some Rights in War, that is, not only natural ones, but also some derived from the Consent of Nations.

2. Neither does it from hence follow, that he who has extorted such a Thing in an unjust War, may with a safe Conscience, keep what he has got, or compel the other Party to stand to his Covenants, whether sworn or not sworn. For internally, and in the very Nature of the Thing, it still continues unjust: Neither can this internal Injustice of the Act be taken away, but by a new and entirely free Consent of the Promiser.

XII.What is to be understood by such a Fear as is allowed by the Law of Nations.XII. Further, whereas I have said that Fear is accounted just, which is caused in a solemn War, it is to be understood of such a Fear as the Law of Nations allows of. For Instance, if any Thing be extorted thro’ the fear of Ravishment, or any other Terror, contrary to our Faith given, this ought to be adjudged by the Law of Nature, because the Law of Nations does not extend so far as to authorise any such Fear.

XIII.That Faith is to be kept even with the Perfidious.XIII. 1. That Faith is to be kept even with those that are perfidious, I have already said, in treating of the Obligation of Promises in general; and it is likewise the Doctrine of St. Ambrose: Which doubtless extends to Enemies that are treacherous; such as the Carthaginians, with whom nevertheless the Romans inviolably kept their Faith. Valerius Maximus says on this Subject,The Senate regarded themselves, not those to whom they performed their Engagements. And likewise Salust,In all the Punic Wars, tho’ the Carthaginians in Time of Peace, and of Truce, were often guilty of most villanous Practices, yet they (the Romans) never returned the like to them, when they had an Opportunity.

2. Appian speaking of Servilius Galba, who put the Lusitanians to the Sword for breaking their Alliance, after having deceived them in his Turn by a new Treaty, observes,He avenged one Treachery by another, and to the Scandal of the Romans, imitated the Barbarians. The same Galba was afterwards accused for it by Libo, a<693> Tribune of the People; which Valerius Maximus relating, thus censures it: Compassion, not Equity, pleaded in that Cause; for the Absolution, which his own Innocency could not demand, was granted him in respect of his Children. And Cato writes in his Originals, he would certainly have suffered, if his Children and Tears had not interceded for him.

XIV.Not if the Condition ceases, which happens when the other Party refuses to stand to his Part of the Agreement.XIV. But we must also observe, that there are two Ways, where by to avoid the Crime of Perfidiousness, and yet not perform the Promise; namely, in Default of the Condition, or by Compensation. The Promiser is not properly discharged for Want of the Condition; but the Event shews, that there had been no real Obligation, since he did not intend to engage himself but upon Condition. To which we may refer this, if the other do not perform what he was bound on his Part to do first. For all the Articles of one and the same Agreement seem to be included one in the other, in the Manner of a Condition, as if it had been thus expressed, I will do these Things thus; provided the other also do what he has promised. Therefore Tullus, in his Answer to the Albans, calls the Gods to witness, [[whichof the two Nations had scornfully sent back the Embassadors reclaiming their own, that all the Miseries of War might light upon them. Ulpian observes,He shall not be held a Confederate, who has renounced his League, because some Condition, on which it was made, is not performed. For which Reason, when it is otherwise designed, this express Clause is usually added, if any Thing be done contrary to this or that Article, yet shall the rest be in full Force.
]]
XV.Neither when there is a just Compensation opposed.XV. We have elsewhere declared the Original of Compensation, that is, when we cannot otherwise recover what is our own, or what is justly due to us, we may take from him, who either keeps what is ours, or is indebted to us, the full Value thereof in any Thing else; whence it follows, that we may much more keep what is actually in our Possession, whether corporeal or incorporeal. Whatever therefore we have promised, we need not perform, if it be of no greater Value than that of ours, which the other Part injuriously detains from us.Seneca says in his sixth Book of Benefits, Thus the Creditor is often cast by the Debtor, when he has upon some other Account taken more than the Value of his Debt. Nor does the Judge only sit between the Creditor and the Debtor, who may say to the Plaintiff, You lent your Money. What then? You now possess Land, which you never purchased, wherefore upon a just Valuation, depart you hence a Debtor, who came a Creditor.

XVI.Tho’ by another Contract.XVI. It will be the same Case, if he with whom I deal owes me as much, or more, upon any other Contract, and I cannot otherwise recover it. Indeed in Courts of Justice, Seneca says, certain respective Actions of the Parties are not granted at the same Time; but this is a pure Effect of the Disposition of the civil Laws, to which we are bound to conform. Each Law has its Rights apart, which it has been thought proper not to mingle with those of other Laws; as the same Author observes. But the Law of Nations allows no such Distinctions, provided there be no other Hopes of recovering our own.

XVII.Or some Damage done.XVII. The same may be said, where he that exacts a Promise, owes nothing in Consequence of an Agreement, but hath damnified the Promiser. As the same Seneca testifies, The Farmer is not bound to his Landlord, tho’ his Lease be not can-<694> celled, in Case he wilfully tramples down his Corn, or cuts down his Trees; not because he has received what he agreed for, but because he has prevented his Tenant’s receiving whereby he might pay him. Then he gives other Instances.You have driven away his Cattle, you have killed his Slave. And again, It is lawful for me to compare the good that a Man has done me, with the Hurt he does me, and then declare, whether I am more indebted to him, or he to me.

XVIII.Or for some Punishment due.XVIII. Lastly, whatsoever is also due by way of Punishment, may be balanced against the Thing promised. Which in the same Place of Seneca is at large explained.Thanks is due for a Kindness, and Revenge for an Injury. I neither owe him Thanks nor he Punishment to me, we are fully discharged one of another. And again,By comparing the Benefits and Wrongs which I have received, I shall find whether there does not remain something due to me.

XIX.How these take Place in War.XIX. 1. But as amongst contending Parties at Law, if they have made any Agreement whilst the Suit is depending, none of them can compensate what he has promised, either by the Thing contended for, or the Costs and Damages of the Suit: So during the Continuance of the War, neither can that which first occasioned the War, nor the Damages allowed by the Law of Nations in War, be compensated. For the very Nature of the Engagement, which without that would be reduced to nothing, sheweth, that all the Disputes of War were set aside: Otherwise there could be no Agreement made so firm that might not be evaded. Whereto I may properly apply that Saying, of the same Seneca, whom I have cited so often, Our Ancestors would allow of no Excuses, that Men might be assured that Faith was strictly to be kept. For it were better not to admit of an Excuse, tho’ just, from a few, than encourage every one to make them.

2. But what is it then that may be compensated by the Thing promised? That which is due to us by any other Convention made during the War; or on account of the Damage done us by Acts of Hostility in the Time of Truce; or in Consequence of an Outrage committed on our Embassadors, or any other Action condemned by the Law of Nations.

3. But we must observe, that this Compensation be made between the same Persons, and that the Right of no third Person be injured; yet so that the Subjects Goods must stand engaged for the Debts of their own State by the Law of Nations, as I have said elsewhere.

4. To which we may add, it is the Part of a generous Soul to keep firm to his Treaties, even after Injuries received; on which Account that wise Indian, Jarchas, highly commended the King, who being injured by a confederated Neighbour, Would not break his Faith given, saying, That he had sworn so solemnly, that he durst not hurt the other, no not after great Provocation.

5. Now what Questions use to arise concerning Faith given to Enemies, may almost all of them be resolved, by the Rules we have established above in treating of the Effect of Promises in general, and of the Oath that accompanies them in particular, of Alliances and publick Treaties, as also of the Right and Obligation of Kings, and the Interpretation of obscure or ambiguous Clauses. Yet that the Use of the Principles we have laid down may be better perceived, and to clear any Doubt that may arise hereafter, I shall not think much to point out some of those special Cases which are most remarkable, and most frequently occur.<695>







CHAPTER XX

Concerning the publick Faith whereby War is finished; of Treaties of Peace, Lots, set Combats, Arbitrations, Surrenders, Hostages, and Pledges.

I.The Division of Faith between Enemies, in order to what follows.I. All Agreements between Enemies depend upon Faith, either expressed or implied. Faith expressed, is either publick or private. Publick is either of the supreme or subordinate Powers. That of the supreme Powers, either puts an end to the War or is of Force during its Continuance. Among those Things that conclude a War, some are looked on as Principals, some as Accessories. The Principals are those very Things that finish the War, either by themselves as a Treaty of Peace, or by Consent that it be referred to another Thing, as the Decision of Lot, the Success of a Battle, the Judgment of an Arbitrator; whereof the first is purely casual, but in the two others the Chance is moderated by the Strength of the Mind or of the Body of the Combatants, and by the Power given to the Judge.

II.The Power of making Peace is in the King, if the Government be Regal.II. They who have Power to begin a War, have likewise Power to enter upon a Treaty to finish it; for every Man is the best Manager of his own Affairs; whence it follows, that in a War on both Sides publick, it is wholly in their Power who enjoy the supreme Authority, which in a Government truly monarchical belongs to the King, unless there be any Thing that hinders him from exercising his Right.

III.What if the King be an Infant, Mad, a Prisoner, an Exile?III. For if a Prince be not out of his Minority, (which in some Kingdoms is determined by Law, in others by probable Conjectures) or be not in his true Senses, he is not capable of making Peace. The same is to be said of a King that is a Prisoner, if his Kingdom had its first Rise from the Consent of the People; for it is not to be supposed, that the People would confer the Sovereignty upon one, with a Power even to exercise it at a Time when he is not Master of his own Person. Therefore in such a Case not the full Sovereignty, but the Exercise of it, and as it were the Guardianship is in the People, or him whom they shall delegate. But of those Things which are privately his own, whatsoever a King, tho’ a Prisoner, shall Contract, will be valid, according to the Principles which we shall establish concerning private Agreements. But what if a Prince be an Exile, is it in his Power to make Peace? Yes certainly, if it appear that he has no Dependence upon any Person. Otherwise his Condition would be little different from that of a Prisoner, for there are Prisoners at large. Regulus refused to declare his Opinion in the Senate, alledging, that as long as he was bound by an Oath to his Enemies, he could not rightly be a Senator.

IV.In an aristocratical or democratical State this Power is in the Majority.IV. In an Aristocracy, or Democracy, the Power of making Peace shall be in the major Part: In the one of the Sovereign Council, in the other of the People<696> who have a Right to vote according to the Custom of the Country, as we have said in another Place. Therefore Things thus agreed upon, shall be obligatory even upon those who dissented from them. As in Livy,When it shall be once decreed, it must then be maintained as a good and profitable Alliance by all, even those who before were against it. Also Dionysius Halicarnassensis,It must be obeyed as just, whatsoever the Majority has decreed. And Appian, All are obliged to obey a Decree, and no Excuse to be admitted against it. As also Pliny,What has pleased the most, must bind the rest. But they may, if they please, make use of the Advantages of the Peace concluded against their Opinion.

V.How the Sovereignty or any Part thereof, or the Goods of a Kingdom, may be alienated to obtain Peace.V. 1. Now let us see what Things are subject to such an Agreement. Most Kings in our Days, holding their Kingdoms not as patrimonial, but as usufructuary, have no Power by any Treaty to alienate the Sovereignty in Whole, or in Part: Yea, and before they come to the Government, at what Time the People are their Superiors; such Acts may [[by a fundamental Law, for the future be rendered absolutely void and null; so that even as to Damages and Interest, they shall be no ways binding. For it is probable, that Nations thought fit to ordain that in that Case, the other Party should have no Action against the King for Damages and Interest, since, if that took Place, the Goods of the Subjects might be seized, as answerable for the King’s Debt; and so the Precaution that might have been taken to hinder the Alienation of the Sovereignty, would become entirely useless.
]]
2. But that the entire Sovereignty may be firmly alienated, the Consent of the Whole Body of the People is required; which may be done by their Representatives, whom they call the Orders or States. And that any Part of the Kingdom may be firmly alienated a twofold Consent is required, both of the Whole Body, and especially of that Part which is to be alienated, which cannot be divided from the Body to which it was united against its Will. But yet in Case of extreme Necessity, and otherwise unavoidable, that very Part may firmly convey the Government over themselves to another without the Consent of the People, because it is probable that Power was reserved, when civil Societies were instituted.

3. But in patrimonial Kingdoms, nothing hinders, but that a King may alienate his Crown as he thinks fit. But it may happen to be so, that that King may not have Power to alienate any Part of his Dominion, as if he received it as his Propriety upon Condition not to divide it. But as concerning those Things which are called the Goods of the Kingdom, they may become the King’s Patrimony two Ways, either separably, or inseparably with the Kingdom; if this latter Way, they may be transferred, but not without the Kingdom; if the other, without it.

4. But those Kings, whose Kingdoms are not patrimonial, can scarcely be thought to have a Power to alienate the Goods of the Kingdom, unless it plainly appear by some fundamental Law or Custom, that has never been opposed, that such a Power was given them.<697>

VI.How far the People or Successors are obliged by a Peace made by the King.VI. We have elsewhere said, how far the People and the Successors may be bound by the Promise of a King; namely, as far as the obligatory Power is comprehended in the Sovereignty; which should neither be drawn out to an Infinity, nor confined within too narrow Bounds; but we ought to consider as valid in that Respect whatever the Sovereign engages himself to do for apparent Reasons. It is a different Thing, if a King be the absolute Lord of his Subjects, and his Rule be rather despotical than civil, as having brought them into Bondage by Conquest; or have obtained the Property of their Goods, without being Master of their Persons, as Pharaoh when he had purchased all the Land of Egypt, or as those who receive Strangers into their private Lands. For in this Case, besides a regal Right, there accrues another Right, which renders an Engagement valid, which a bare regal Power of itself could not do.

VII.The Goods of Subjects may by a Peace be granted away for the publick Good, but with Condition of repairing Losses.VII. 1. This also is often disputed, what Right Kings have to dispose of the Goods of private Men to procure a Peace, who have no other Power over the Goods of their Subjects, than as they are Kings. I have already said, that the State has an eminent Right of Property over the Goods of the Subjects, so that the State, or those that represent it, may make Use of them, and even destroy and alienate them, not only upon an extreme Necessity, which allows to private Persons a Sort of a Right over Men’s Goods; but for the publick Benefit, which ought to be preferred to any private Man’s Interest, according to the Intention, reasonably presumed, of those who first entered into civil Society.

2. To which we must add, that the State is obliged to repair the Damages, sustained by any Subject on that Account, out of the publick Stock; so that he himself who hath sustained the Loss, contribute, if it be necessary, according to his Quota, to the discharge of that publick Debt. Neither shall the State be released from this Obligation, tho’ at present it be not able to satisfy it, but whenever the State shall be in a Capacity, this suspended Obligation shall resume its Force.

VIII.What of Things already lost in War.VIII. Neither can I here generally admit the Opinion of Ferdinandus Vasquius, that a State is not obliged to repair such Damages caused by War, because the Right of War permits such Damages. For this Right of War, (as we have elsewhere explained it) partly Respects other Nations, and partly those that are at War among themselves; but it does not extend to the Members of the same State, who since they are closely associated, it is equitable, that they should esteem each Man’s Loss, sustained on Account of the Association, as common to all; yet this also may be<698> constituted by the civil Law, that no Action may be brought against the State for Damages by War, in order to make every Man more ardent to defend his own.

IX.No Distinction here between Things got by the Law of Nations, and those by the civil Law.IX. There are some that place a vast Difference between those Things which are the Subjects by the Law of Nations, and those which are theirs by the civil Law; that they may allow the Prince a larger Right over these, even of taking them away without Cause or Satisfaction; but not so over the other: But falsly. For the Right of Property, whatever be the Title of it, has always its proper Effects by the Law of Nature itself; so that it cannot be taken away, but for such Causes as are naturally inherent in the Property, or such as arise from some Fact of the Proprietor.

X.What is done by a King, is taken by Foreigners to be for a publick Good.X. But whether the publick Interest required that the Goods of the Subjects should be granted away by a Treaty, which a King ought not to do but for such a Reason, is a Question to be decided between the King, and the Subjects, as that of repairing Damages regards the State, and particular Persons. For to Strangers that contract with him the bare Fact of the Prince is sufficient, not only from the Presumption which the Dignity of his Person brings with it, but also from Law of Nations, which allows the Goods of Subjects to stand obliged by the Fact of the King.

XI.A general Rule for the interpreting Articles of Peace.XI. 1. But as to the true Understanding of the Articles of Peace, we must here observe, what has been said before. The more favourable any Article is, the more largely it should be taken; and the less favourable it is, the more strictly it should be understood. If we consider the bare Law of Nature, there is nothing more favourable than what tends to this, that every one should enjoy his own. Which the Greeks express thus, ἕχαστον ἔχειν τὰ ἑαυτον̂. Wherefore where the Meaning of the Articles is ambiguous, it should be taken in this Sense, that he that has the Justice of the War on his Side, should obtain what he took up Arms for, and also recover his Costs and Damages, but not that he should get any Thing farther by way of Punishment, for that is odious.

2. But because in treating of a Peace it seldom happens, that either the one or the other of the Enemies owns he had been in the wrong; therefore in Articles of Peace, such an Interpretation should be admitted, as may according to the Justice of the War make the Balance even on both Sides; which is generally done two Ways. For either it is intended, that those Things whereof the Possession has been disturbed by War, should be put on their antient Foot, (which are the Words of Menippus in his Oration, wherein he treats of the several Sorts of Leagues) or as the Greeks, say, ἔχοντες ἃ ἔχουσι, That Things should remain as they are.

XII.In doubtful Cases, it is believed that Things should remain as they are.XII. 1. Of these two Senses, in a doubtful Case, the latter is more readily presumed, because what it includes is more easy to be done, and it brings no Alteration. Hence Tryphoninus observes, that after the Peace such Captives only are to return by Postliminy, as are expressly mentioned in the Treaty, as we have proved elsewhere by invincible Arguments, in following the Correction of Faber. So Fugitives also are not to be restored, unless stipulated. For by the Law of War we<699> receive Deserters, that is, by the Law of War we are allowed to entertain, and list among our own Troops such as quit their own Party. All Things by such an Agreement continue his, who is possessed of them.

2. But that Word possessed is taken not civilly, but naturally; for in War a Possession in Fact is sufficient, neither is any other required. Lands, I have already said, are then possessed, when they are inclosed by some Fortifications; for such as are only encamped upon for a Time, are not here respected. Demosthenes in his Oration for Ctesiphon, says, that Philip made haste to possess all the Places he could possibly, knowing well that at the concluding of the Peace, he should keep all that he had in his Possession. But incorporeal Things cannot be possessed, but either by the Things to which they adhere, (as the Services of Manors) or by the Persons whose they are. It is not however necessary to be Master of the Person, in order to possess this Sort of Things, when the Question is concerning a Right, which can only be exercised in the Country, which was formerly the Enemies.

XIII.What if it should be agreed that Things should be restored to the same Condition that they were in before the War begun?XIII. In that other Kind of Agreement, whereby the Possession of Things disturbed by War, is to be restored, we must observe, that the last Possession immediately before the War is here meant; yet so as those private Persons that were then unjustly ejected, may have recourse to Justice, either to obtain a provisional Decree, whereby they may be put again in Possession, or to claim their Estate.

XIV.Then they who were before free, and have voluntarily submitted themselves, are not to be restored.XIV. But if a free People shall voluntarily submit themselves to either Party engaged in War, this Article of Restitution cannot reach them; because it only relates to those Things which were done by Force, Fear, or otherwise by a Treachery not allowable but in regard to an Enemy. Thus though the Peace were concluded among the Greeks, the Thebans yet retained Plataea, pretending That they were possessed of it, not by Force nor Treachery, but by the voluntary Surrender of the Inhabitants. And by the same Right was Nisaea retained by the Athenians. T. Quinctius used the same Distinction against the Aetolians, replying, That was the Law of Cities taken by Force, but the Cities of Thessaly freelysubmitted themselves unto the Roman Dominion.

XV.Damages by War, if in doubt, are supposed to be forgiven.XV. If there be no Clause whereby it is otherwise agreed upon, it is to be supposed in every Peace, that no Action shall be commenced for Damages done in War; which also is to be understood of those done between private Persons, these being also the Effects of War. For in a Doubt, those who treat of Peace,<700> are presumed with Reason to do it on such a Foot, that there be nothing which supposes the one or the other guilty of Injustice.

XVI.But not those before the War due to private Persons.XVI. Yet those Debts, which were due to private Persons at the beginning of the War, are not to be accounted forgiven, for these are not acquired by the Right of War, but only forbidden to be demanded in Time of War; therefore the Impediment being removed, i.e. the War ended, they retain their full Force. But tho’ it ought not to be easily presumed, that what was a Man’s Right before the War is taken from him, for this Cause chiefly (as Cicero well observes) Civil Societies were first constituted, that every one might keep his own, yet this must be understood of that Right, which is derived from the Inequality of Things.

XVII.Punishments also before the War publickly due, if in doubt, are believed to be forgiven.XVII. It is not so concerning the Right to Punishment; for this Right, as far as it concerns Kings, or People, is for this Reason presumed to be remitted; lest the Peace should not be compleat, if it left any old Grudges behind, which might in Time renew the War. Wherefore unknown Injuries are also comprehended in the general Terms, as the Action of the Carthaginians in drowning some Roman Merchants, was remitted by the Romans, before it was discovered to them, as Appian relates. DionysiusHalicarnassensis says, Those are the best Reconciliations, which leave behind nothing of Resentment, or Ill-will. And also Isocrates,After a Peace is concluded, it is base to remember former Injuries.

XVIII.What of the Right of private Persons to exact Punishment.XVIII. There is not the same Reason that private Men should be thought to remit the Right of demanding Punishment, because this may without War be judicially required; but since this Right is not ours in the same manner, as that, which arises from Inequality, and besides, Punishments having always something odious: The slightest Conjectures that may be drawn from the Terms of the Treaty, are sufficient to found a just Presumption, that this also is passed by.

XIX.That Right which before the War was publickly claimed, but disputed, is easily presumed to be forgiven.XIX. But whereas we have said, that the Right, which we had before the War, should not easily be thought to be remitted, this indeed holds very true in the Right<701> of private Men. But as to the Right of Kings and Nations, a Remission may be more easily presumed, if the Terms of the Treaty, or probable Conjectures drawn from them, lead us to that Interpretation; but especially if the Right in question were not clear, but in dispute. For it is humane to believe that those who make Peace intend sincerely to stifle the Seeds of War. The same Dionysius Halicarnassensis well observes,We are not so much to endeavour to patch up a broken Friendship for the present, as to take Care to prevent our being involved again in the same War. For we are met here not to put off the Miseries of War, but entirely to take them away; which last Words are almost taken Verbatim from Isocrates, in his Oration concerning Peace.

XX.Things taken after Peace to be restored.XX. Whatsoever is taken away after the Peace is absolutely concluded, is to be restored, for from that Time the Right of War immediately ceased.

XXI.Some Rules of Agreement whereby Things taken in War are to be restored.XXI. But of those Articles which relate to the Restitution of Things taken in War, those in the first Place may be more largely interpreted, that are mutual, than those that concern only one Party. Next, those relating to Persons are more favourable than those that respect Things; and even among those that relate to Things, they that concern Lands are more favourable, than those that respect Moveables; and also among these, they that are in Possession of the State, more than those of private Persons. And again, among those in the Possession of private Men, they are more favourable, that are possessed under a gainful, than those under a chargeable Title, as Things bought with Money, and those held in Dowry by Marriage.

XXII.Fruits, to be restored.XXII. To whom any Thing is granted by Articles of Peace, to whom are also all the Profits allowed from the Time of that Grant, but not before; as Augustus Caesar well argued against Sextus Pompeius, who having Peloponnesus granted to him, would have also had all the Tributes that were in Arrears for some Years past, before the Time of that Grant.

XXIII.Of the Names of Countries.XXIII. The Names of Countries are to be taken according to the present use, not so much of the common People, as of intelligent Persons, for such Affairs are commonly managed by Men of understanding.<702>

XXIV.Of Reference to some former Agreements, and of the Obstruction here.XXIV. These two Rules are of frequent use, viz. as often as Reference is had to some precedent Article, or antient Treaty, so often the Qualities or Conditions expressed in the preceding Article or antient Treaty are supposed to be repeated; and he shall be reputed to have fulfilled his Agreement, who was willing to have done it, if he had not been prevented by the other, who quarrels with him on that Head.

XXV.Of Delay.XXV. But whereas some affirm, that an Excuse is allowable for a short delay in the Performance, this holds not true, unless caused by an unforeseen Necessity. For it is no wonder, that some of our Canons seem favourable to such Excuses, when it is their Design to exhort Christians to such Things as are agreeable to mutual Charity. But in this Question of the interpreting Agreements, we do not enquire what is most commendable, nor what Piety or Religion demands, but what every one may be forced to do; in a Word what is merely of external Right, as we call it in Opposition to the Duty of Conscience.

XXVI.In a doubtful Case the Interpretation is to be given against him that gives the Conditions.XXVI. But where the Meaning is doubtful, the Interpretation ought to be rather made against him who imposes the Conditions, as generally the more powerful.The Power is in him that gives, says Hannibal, not in him that desires Conditions of Peace: As the Interpretation ought to be against the Seller. For he can only blame himself, for not fully explaining himself; but the other receiving Conditions in Words capable of divers Senses, has a Right to take them in the Sense most favourable to himself; agreeable to which is that of Aristotle,When Friendship is contracted on the account of Interest, the Profit of the Receiver ought to be the Measure (of what is due).

XXVII.Distinctions to be made between new Occasions of War, and breaking the Peace.XXVII. It is also a daily Dispute, when a Peace may be said to be broken, which the Greeks call παρασπόνδημα; for it is not directly the same Thing, to give a new Occasion of War, and to break a Peace. But there is a great Difference between them, as well in regard to the Penalty which the Breaker incurs, as with respect to the Liberty of the injured Party to disengage his Word in the other Articles of the Treaty. A Peace then may be broke three Ways, either by doing what is contrary to all Peace, or against that which is expressly mentioned in that Peace, or against that which is to be understood from the Nature of every Peace.<703>

XXVIII.How a Peace may be broke by doing contrary to what is supposed to be in every Peace.XXVIII. First, It may be done, when that is acted which is contrary to all Peace; as when we are invaded in a hostile Manner, when there is no new Cause of War, which if it may be alledged with any Plausibility, it were better to suppose it an Act of Injustice without Treachery than with it. It seems almost unnecessary to mention that of Thucydides,Not they who repel Force by Force, but they who first offer the Violence, are the Breakers of the Peace. This being granted, we must next see, who are the Invaded, and who by invading break the Peace.

XXIX.What if we be invaded by Allies.XXIX. I find some are of Opinion, that if the Invaders be but their Allies, the Peace is broken. I do not deny but such a Contract may be made, not properly, that one Ally should be liable to Punishment for the Fact of another; but that the Continuance of the Peace may then be deemed to depend on a Condition, partly arbitrary, and partly casual. But it is scarce credible, that such a Peace should be made, unless it manifestly appear from the Treaty itself; for it is irregular, and inconsistent with the Design of those that make Peace. Therefore they that thus invade, without the Assistance of others, shall be adjudged the Breakers of the Peace, and it shall be lawful to make War on them, not on others; contrary to which, the Thebans formerly pleaded against the Associates of the Lacedemonians.

XXX.What if by Subjects, and how their Act may be judged approved.XXX. But if Subjects commit any Violence without publick Order, we must then see whether this Act of private Men can be said to be approved by the State; to which three Things are required. 1. The Knowledge of the Fact. 2. A Power to punish. And 3. A Neglect in the Person authorised to do it; as you may easily gather from what has been said before. 1. The Knowledge may be proved, if the Fact be notorious, or has been complained of. 2. A Power is presumed, unless there be a Rebellion. 3. A Neglect may appear, if the Time be elapsed, which every State generally takes to punish Offenders. And such a Neglect is equivalent to a publick Decree. Neither can what Agrippa says in Josephus [[  be otherwise understood, That the King of Parthia should look upon the Peace as broken, if any of his Subjects took up Arms against the Romans.
]]
XXXI.What if Subjects serve under another Prince?XXXI. Another Query is often made, whether it be all one, if Subjects take up Arms, not by themselves, but fight under others engaged in War. The Cerites in Livy clear themselves, by saying, their Subjects took up Arms without any publick Order. The same was the Defence of theRhodians. And indeed the best founded Opinion is, that such a Thing ought not to be deemed permitted, unless there are<704> apparent Reasons for believing that there was an Intention to permit it; as we see now that is sometimes practised, in Imitation of the old Aetolians, who accounted it lawful,To plunder the Plunderer. Which Custom Polybius says was so powerful,That tho’ they were not at War themselves, but only others, their Friends, or Allies, yet it was lawful for the Aetolians, without any publick Order, to fight on both Sides, and to prey on either Party. And Livy gives the same account of them. They suffer their Youth,but without any publick Commission, to fight against their Allies, and often both Parties have Aetolian Auxiliaries at the same Time. Thus the Hetrurians of old denied to assist the Veientes, but yet did not hinder their Youth from going of their own free Will into the Service.

XXXII.What if Subjects be injured, explained by a Distinction.XXXII. 1. Again, the Peace is said to be broken, not only when the whole Body of a State, but if any of the Subjects be forcibly invaded, unless upon Occasion of some new Cause of War. For Peace is made to the Intent that all the Subjects might live in Safety: The Treaty being an Act of the State for all the Members in general, and for each in particular. And if there be even a new Cause of War, it shall be lawful, tho’ the Peace subsists, for every one to defend himself and his Goods, against those that attack him. For it is natural (as Cassius says) to repel Force by Force. Therefore this Right cannot easily be thought to be renounced amongst Equals. But it shall not be lawful to revenge ones self, or by Force to recover what has been taken away, unless Judgment be first denied us. For this may admit of some Delay, but that of none.

2. But if Subjects make it their constant Practice to commit Outrages contrary to the Law of Nature, so that there be Reason to believe they do it wholly against the Will of their Rulers, and no Court of Judicature can reach them, such as are Pirates; we may both recover our Losses from them, and avenge ourselves on them by Force of Arms, as if they were surrendered to us. But to assault others that are innocent on that Pretence, is directly against the Peace.

XXXIII.What if Allies? With a Distinction.XXXIII. 1. A forcible Invasion of our Allies also breaks the Peace, but it must be those that are comprehended in the Peace, as I have  already shewn in the Case of the Saguntines. This the Corinthians alledge in Xenophon, [[  in his 6th Book of the Greek History, We have all sworn to one another. But tho’ those Allies do not covenant for themselves, but others do it for them, it is still the same Thing, provided it fully appears that they have ratified it; but as long as it is not certainly known that they have done it, they are reputed as Enemies.
]]
2. But the Case is different of the other Allies, who have neither been engaged in the War, nor comprehended in the Treaty of Peace; as also of our Kinsmen and Relations, who are not under our Dependence; neither can an Assault upon them amount to the Breach of Peace. Yet it does not follow, (as we have said before) that War may not be made on their account, but then it will be a new War and for a new Subject.

XXXIV.How a Peace may be broken by doing contrary to what is expressed in the Peace.XXXIV. The Peace is likewise broken, (as I have said already) by doing contrary to what is expressed in the Peace; where by doing is likewise comprehended, not doing what we ought to do, and when we should do it.<705>

XXXV.Whether any Distinction is to be made between the Articles of Peace?XXXV. Neither can I here admit of any Distinction between the Articles of Peace, as if some were of greater Concern than others: For whatever is inserted in the Articles, ought to be regarded as important enough to be observed. But Goodness, especially Christian Goodness, will more easily forgive small Faults, particularly if they be repented of; as Seneca speaks,
	Quem poenitet peccâsse, paene est Innocens.
	Who repents of his Crime, is almost innocent.

But to secure the Peace the better, it would be well done to add to the Articles of less Concern, this Clause, That the Violation of any of them shall not be sufficient to break the Peace, but they shall be first put to Arbitration, before recourse is had to Arms, which Thucydides records was stipulated in the Peloponnesian Treaty of Peace.
XXXVI.What if some Penalty be added. XXXVI. And I am clearly of Opinion, that it is on that Foot we are to explain the Intention of the two Parties, when a particular Penalty is expressly added to the Violation of certain Articles; not that I am ignorant, that such an Agreement may be made, that it shall be in the injured Person’s Choice, either to exact the Punishment, or make void the Accommodation. But the Nature of the Affair in question requires rather the other Interpretation, which I mentioned. This is also very plain, and what I have [[sic:asaid before, and proved by the Authority of History, that even in regard to Articles simply stipulated, he who fulfils not his Promise, when the other, who ought first to have executed his Engagements has failed therein, does not break the Peace; since his Obligation was conditional.
XXXVII.What if hindered by absolute Necessity?XXXVII. But if an absolute Necessity occasion the Non-Performance of the Agreement, as if the Thing promised be lost, or taken away, or the doing of it be by some Means or other rendered impossible, the Peace shall not indeed be looked upon as broken; for (as I have said already) Peace does not use to depend upon a casual Condition; but the other Party shall have his Choice whether he had rather wait for the Performance of the Promise, if there be any Hopes of a possibility of its being done, though late, or receive the full Value of it, or be discharged from any mutual Engagements answerable to this Article, or thought equivalent to it.
XXXVIII.The Peace shall stand firm, if the injured Person be willing to it.XXXVIII. When there is even Treachery on one Side, it is certainly at the Choice of the innocent Party to let the Peace subsist; as Scipio did formerly after many perfidious Actions of the Carthaginians. Because no Man, by doing contrary to his Obligation, can there by discharge himself from it. For though it be expressed, that by such a Fact the Peace shall be reputed as broken, yet this Clause is to be understood only in Favour of the Innocent, if he thinks fit to make use of it.
XXXIX.How a Peace may be broken, by doing what is contrary to the Nature of every particular Peace.XXXIX. Lastly, We have said, that the Peace may be broken by doing what is contrary to the Special Nature of the Peace concluded.
XL.What comes under the Notion of Friendship.XL. 1. Thus those Things that are done contrary to Friendship, do break that Peace which was contracted under the Condition of Friendship; for what the Duty of Friendship alone may require from others, ought also here to be performed by the Right of Covenant. And to this (tho’ not to every Peace, for there are some not on the same Account of Friendship, as Pomponius observes,) we may refer many of those Things, which Civilians advance concerning Injuries and Affronts done without force of Arms; and especially that ofTully, If any Thing be committed after a Reconciliation made, it shall not be accounted a Neglect, but an Offence, and not imputed to Imprudence, but Perfidiousness; but even here also we are not to judge of it invidiously.<706>
]]
2. Therefore an Injury done to a Relation, or a Subject, of him with whom a Treaty of Peace has been concluded, shall not be deemed as done to himself, unless there was a manifest Design to affront and insult him thereby. Which natural Equity the Roman Laws observe, in Regard to Slaves that have been cruelly handled; and Adultery and Ravishment shall be imputed rather to Lust than Hatred: And the invading another Man’s Property, shall be reputed rather a new Act of Covetousness than of Treachery.

3. But cruel Threatnings, without some new Cause given, are inconsistent with Friendship; and hereto I will refer the Building of strong Places on the Frontiers, not so much for Defence as Offence, and an unusual raising of Forces, if there be just and apparent Reasons to think that they are prepared against him with whom we have made Peace.

XLI.Whether to entertain Subjects and Exiles be contrary to Friendship.XLI. 1. To receive particular Persons as are willing to remove from one Prince’s Territories into another’s, is no Breach of Friendship; for this Liberty is not only natural, but has something favourable in it, (as we have said elsewhere). In the same Place I shall rank the Entertainment given to Exiles: For as I have before proved out of Euripides, the State has no Right over those whom they have banished. Perseus argues well in Livy,To what Purpose is it to ordain one to be banished, if there were no Place allowed for his Refuge? And Aristides calls, To receive the Banished, a Right common to all Mankind.

2. But we have already proved, that it is not lawful to receive whole Towns, or any great Multitudes, who made a considerable Part of the State from whence they came: Nor those who are engaged by Oath, or otherwise, to continue in the Service, or under the Slavery of him whom they have quitted. But we have mentioned above, that the like hath been introduced among some People, by the Law of Nations, concerning those who have been made Slaves by the Chance of War; and also concerning the delivering up of such who are not banished, but fly from Justice, I have treated in another Place.

XLII.How War may be ended by Lots.XLII. To decide a War by Lots is not always lawful, but only then, when we have a full Propriety in the Thing disputed for: For the State is more strictly ob-<707>liged to defend the Lives, Chastity, and such like of the Subjects; and the King also is more strictly obliged to consult the Safety of the State, than to omit those Means which are most natural to his own and others Security. But yet, if he that is unjustly assaulted, shall, upon due Examination, find himself too weak to make any considerable Resistance, he may reasonably refer his Case to Chance, that by exposing himself to an uncertain, he may escape a certain Danger, which of the two Evils is the least.

XLIII.How by a set Combat, and whether it be lawful.XLIII. 1. Here follows a Question much controverted, viz. whether it may be lawful to decide a War by a Combat of one of each Side, as that of Aeneas and Turnus,Menelaus and Paris; or between two of either Party, as that between the Aetolians and Eleans; or between three of a Side, as between the Roman Horatii and the Alban Curiatii; or between three hundred on each Side, as that between theLacedemonians and Argives.

2. If we only respect the external Right of Nations, no Doubt but such Combats are lawful, for that Right gives a Man Leave to destroy his Enemy how he can; and if the Opinion of the old Greeks, Romans, and other Nations, were right, that every Man had an absolute Power over his own Life, then those Combats are likewise reconcilable to internal Justice. But we have several Times said, that this Opinion is repugnant to right Reason and GOD’s Commands. We have elsewhere proved by Reason, and the Authority of Holy Scriptures, that he offends against Charity who kills a Man, for those Things which he can well spare. To which we shall add, that he who sets so small a Value upon his Life, which GOD hath given him as a great Blessing, sins against GOD and his own Soul. If the Thing disputed for be worthy of a War, as the Preservation of the Lives of many innocent Persons, we ought to endeavour it to the utmost of our Power; but to make use of a set Combat, purely as the Trial of a good Cause, or as an Instrument of Divine Judgment, is vain and superstitious.

3. There is but one Thing that can render such a Combat innocent and lawful, and that but on one Side, when otherwise it is highly probable that he who prosecutes an unjust Cause should be the Conqueror, and thereby cause the Destruction of many innocent Persons; he cannot then be any Ways blamed, who undertakes a Combat on this Account, wherein he has most probable Hopes of Success. And this is also true, that many Things which are not rightly done, may be by others, tho’ not really approved, yet permitted, in Order to prevent greater Mis-chiefs, that<708> could not otherwise be avoided; as in many Places Usurers and Prostitutes are tolerated.

4. What therefore we have said before, when we treated of the Means of preventing a War, if two Persons that dispute about a Kingdom, are willing to try it by single Combat, the People may safely allow it, that a greater Calamity which threatens them may be prevented: We may say the same, when it is to concludea War; as Cyrus challenged the Assyrian King. And Metius, in Dionysius Hali carnassensis, declares, that it is not unreasonable, if the Dispute be not concerning the Power and Dignity of the Nation, but of the Princes themselves, that they only should decide the Controversy by their own Swords. Thus we read, that the Emperor Heraclius sought a single Combat with Chosroez, Son to the King of Persia.

XLIV.Whether the Fact of the King does here oblige the People.XLIV. They who thus refer their Cause to the Trial of a Combat, may indeed lose their own Right, if they have any, to the Kingdom disputed for; but they cannot make over a Right to another, who has none of his own, to those Kingdoms which are not patrimonial. Therefore to make the Agreement valid, there is a Necessity to have the Consent of the People, and of Persons already born, that have any Right to the Succession. And even as to Fiefs that are not free, the Consent of the Lord, or Superior, is absolutely necessary.

XLV.Who is to be judged the Conqueror.XLV. 1. Often in such Combats it is disputed which is the Conqueror. They cannot be reputed conquered, unless the whole Party on one Side be slain or put to flight. So in Livy, he that retreats within his own Borders, or into his own Towns, is to be esteemed vanquished.

2. Those three famous Historians, Herodotus, Thucydides, and Polybius, furnish us, each of them, with an Example of Disputes concerning Victory. The Case related by the first, respects only set Combats; but he that rightly considers the Matter will find, that in all those Combats neither Party had a real Victory. For<709> the Argives were not put to flight by Othryades, but marched off in the Night, supposing themselves Conquerors, and with a Design to carry the News to their Countrymen. Neither did the Corcyreans defeat the Corinthians; but the latter, after having fought with Advantage, seeing a strong Fleet of the Athenians near, without hazarding an Engagement with them, retreated in good Order. Lastly, Philip the Macedonian had indeed taken a Ship of Attalus, forsaken by those of her own Party, but did not rout the whole Fleet: Therefore, (as Polybius observes) he rather behaved himself like a Conqueror, than really thought himself so.

3. But those Things, as gathering the Spoils, giving Leave to bury the Dead, and offering Battle a second Time; which, both in the abovementioned Authors and in Livy, you may find set down as Tokens of Victory, prove nothing of themselves, but as they may be attended with other Indications of the Enemy’s Flight. And certainly, in a Doubt, the strongest Presumption is, that he who retreats runs away; but where there are no positive Proofs of Victory, the Case is just as it was before the Battle, and so they must either pursue the War, or come to a new Agreement.

XLVI.How War may be ended by Arbitration; and here Arbitration to be understood without Appeal.XLVI. 1. Proculus tells us, that there are two Sorts of Arbitrations, one whereof he makes so absolute, that its Sentence must be obeyed, whether just or unjust; which, he says, takes Place when the Arbitration is founded on a Compromise. The other is, when the Judgment of the Arbitrator has Force only so far as is conformable to what an honest and equitable Person ought to pronounce. Of which we have an Example in the Decision of Celsus,If a Slave made free shall swear (says he) to do what Services his Patron shall require of him, the Demands of his Master shall be no farther obligatory than consists with Reason and Equity. But this Interpretation of an Oath, tho’ it may have been allowed by the Roman Laws, yet it is not agreeable to the plain Sense of the Words simply taken; but this holds very true, that the Word Arbitrator may be taken in both Senses, either as a Mediator only, such as were theAthenians, between the Rhodians and Demetrius; or for an absolute Judge, whose Decree must be obeyed. And it is in this Sense that we here take it; as also we have done before, when we treated of the Means to prevent a War.

2. Tho’ even against such Arbitrators, to whose Judgment both Parties have promised to stand, it may be provided by the Civil Law, as in some Places it is, to appeal from it, and exhibit Bills of Complaint; yet this cannot be between Kings and Nations. For here can be no superior Power, which may either hinder or disannul the Obligation of a Promise, so that their Sentence must stand, whether just or unjust; to which we may rightly apply that of Pliny,Every Man makes him the supreme Judge of his own Cause, whom he has chosen Umpire. For it is one Thing to speak of the Duty of an Arbitrator, and another of the Obligation of those who have engaged by Promise to stand to their Arbitration.<710>

XLVII.Arbitrators in doubtful Cases bound to the Equity.XLVII. We must consider, in the Duty of an Arbitrator, whether he be chosen under the Notion of a Judge, properly so called, or whether a more extensive Power be given him, which, according to Seneca, is in some Manner essential to every Arbitration.A good Cause, says he, had better be referred to a Judge than an Arbitrator, because the Judge has a constant Rule and Orders to proceed by, which he must not transgress; but the other having full Liberty to judge according to his Conscience, may retrench or add something, and pronounce Sentence, not according to the rigorous Laws of Justice, but as Humanity and Piety shall direct. And Aristotle reckons it, The Duty of an honest Man, rather to go to an Arbitrator than a Judge; giving this Reason for it, For an Arbitrator respects that which is equitable, the Judge that which is legal; and for that Purpose the Use of Arbitrators was invented that Equity may prevail. For Equity, in this Place, does not properly signify, as elsewhere, that Part of Justice which restrains the Generality of the Terms of a Law, according to the Intent of the Law-maker, (for even this is the Judge’s Charge) but every Thing which is better done than not done, tho’ not according to the strict Rules of Justice, properly so called. But such Arbitrators, as they are frequent among private Persons, that are Subjects to the same State; and are particularly recommended to Christians, by the Apostle St. Paul, 1 Cor. vi. so, in doubtful Cases, so large a Power is not supposed to be granted them. For when there is any Obscurity, we are to follow that Side which gives the least Extent to the Things in Question. But especially this is to be observed between sovereign Princes, who having no common Judge are presumed to tie up the Arbitrator to those strict Rules which Judges are generally confined to.

XLVIII.Arbitrators ought not to judge of Possessions.XLVIII. But this is to be observed, that Arbitrators chosen by a People, or sovereign Power, are to give Sentence of the principal Matter, but not of the Possession, for Judgments of Possessions belong to the Civil Law: By the Law of Nations, the Right of Possession follows Property; therefore till the Cause is tried, no Innovation is to be made, both to avoid Prejudice, as also because the Recovery of those Things is difficult. Livy, in his History of the Arbitration between the Carthaginians and Masinissa, says,The Deputies did not change the Right of Possession.

XLIX.How far the Force of a pure Surrender extends.XLIX. 1. There is another Way of submitting to the Judgment of one in Order to terminate the War, which is to give the Enemy a full Power to dispose of us; whereby we surrender at Discretion, and become subject to him to whom we surrender. The Greeks call it ἐπιτρέπειν τὰ καθ’ αὑτὸν. Thus the Aetolians were asked, in Livy, whether they would submit themselves to the Discretion of the Romans. This was the Advice of L. Cornelius Lentulus, as related by Appian, about the End of the second Punick War, concerning the Affairs of the Carthaginians.Let the Carthaginians, says he, surrender at Discretion, as the Conquered use to do, and as others have done formerly; then we shall see what we have to do; they will then take kindly of us whatever we grant them, since they cannot consider it as the Effect of a Treaty concluded with them. Now this makes a great Difference: For whilst we enter into Treaties with them, they will always have some Pretence to break them, alledging, that they had been wronged in some Part of them. For since many Things are capable of a double Interpretation, there will always remain Room for a<711> Dispute: Whereas, if they surrender, and we disarm them, and become Masters of their Persons, they will then see that they have nothing properly their own; they will humble themselves, and whatsoever they shall receive from us, they will look upon as of meer Grace and Favour.

2. But here we must also distinguish, what the Vanquished ought to suffer, and what the Conqueror may do, either in Strictness, or without transgressing some Duty, or without exacting what is unworthy of him. The Conquered having yielded himself, must suffer any Thing at the Will of his Conqueror, as being now in Subjection; and if we respect the external Right of War, they have nothing but what may be taken from them, their very Lives and personal Liberty, much more their Goods, whether publick, or belonging to private Persons. Livy tells us in another Place, that The Aetolians having surrendered at Discretion, were afraid lest they should be ill-used in their Persons. We have cited in another Place, When all Things are surrendered to the Conqueror, it depends on him to take away or to leave what he pleases. To this agrees that of Livy,It was the antient Custom of the Romans, when they would not make any Treaty, either of Peace or Friendship with a People, to punish them by Arms, till they had surrendered themselves with all their Right, divine and human, given Hostages, delivered up their Arms, and received Garrisons into their Towns. And even sometimes those that yielded themselves might be killed, as we have shewn in another Place.

L.The Duty of the Conqueror, with Respect to those who thus surrender.L. 1. But the Conqueror, that he may do nothing unjustly, ought first to take Care that no Man be killed, unless for some capital Crime; so also, that no Man’s Goods be taken away, unless by Way of just Punishment. And even by keeping within these Bounds, as far as his own Security will permit it, it is honourable (to a Conqueror) to shew Clemency and Liberality, and sometimes even necessary, by the Rules of Virtue, according as Circumstances shall require.

2. Admirable are the Conclusions of those Wars which are finished with a general Pardon, as I have said in another Place. Thus pleaded Nicolaus the Syracusian, in Diodorus,They surrendered themselves up, with their Arms, trusting to the Mercy of the Conquerors; it would then be an eternal Shame, that they should be deceived in their Opinion of our Clemency. And again, What Grecian ever condemned them to barbarous Punishment, who yielded to the Mercy of the Conqueror? And thus Octavius Caesar, in Appian, speaks to L. Antonius, coming to surrender himself,If you had come purely to treat with me, you should have found me a Conqueror highly incensed at your Actions; but now you come to surrender yourself, your Friends, and your Army to our Discretion, you have disarmed my Anger, and taken from me the Power which you would have been forced to give me, if we had made an Agreement together; for upon considering what you ought to suffer, and I to grant, I shall prefer my Honour to Revenge.

3. We often meet in Roman Histories with these Expressions, Tradere se in fidem, To yield themselves to the Faith. Tradere in fidem & clementiam, To yield<712> to the Faith and Clemency. So in the thirty-seventh Book of Livy, He gave a gracious Audience to the neighbouring Embassadors, that came to surrender their States to the Faith of the Romans. And in the forty-fourth Book, Paulus earnestly desiring that he might be allowed to surrender himself, and all he had, unto the Faith and Clemency of the People of Rome. But it must be understood, that by these Words is meant an absolute Surrender: And that the Word Fides in these Places signifies nothing but the Probity of the Conqueror, to which the Conquered yields himself.

4. There is a remarkable Story in Polybius and Livy, of Phaneas, an Aetolian Embassador, who, in his Speech to the Consul Manius, said these submissive Words, that The Aetolians did freely surrender themselves, and all they had, to the Faith of the People of Rome. Which when he had affirmed again to the Consul, who asked whether that was really the Design of the Aetolians; the Consul demanded that the chief Authors of the War should be immediately delivered up to him. Phaneas presently replied, We surrender ourselves up to your Faith, not unto Slavery: And added, that it was not the Custom of the Greeks to exact such a Thing as he commanded the Aetolians to do. The Consul answered, he valued not what the Custom of the Grecians was; that, according to the Custom of the Romans, he had an absolute Power over those who had surrendered themselves by publick Deliberation; and presently ordered the Embassadors to be laid in Irons,Do ye, having surrendered yourselves to our Faith, pretend to teach us what in Duty and Honour we should do? as Polybius has it. From which Words it is plain, what he to whose Faith any People have surrendered themselves, may do with Impunity, and without violating the Law of Nations. However, the Roman Consul did not make Use of this Power, but dismissed the Embassadors, and permitted the Aetolians to have a new Consultation in their Assembly. Thus the People of Rome are said to have answered the Falisci: That they had been informed the Falisci had yielded themselves, not to the Power, but the Faith, of the Romans. And of the Campanians, we read, that they had submitted absolutely, and not by any Agreement.

5. But concerning his Duty to whom the Surrender is made, that of Seneca is very applicable, Clemency has an unlimited Power to judge: It is not tied down by the Forms of Law, but pronounces according to Equity: It may both absolve and condemn, as it thinks fit. Neither does it signify much how the Person surrendering expresses himself, whether he yield to the Wisdom, Moderation, or Mercy of the Conqueror, for they are all but Compliments, the Reality of the Matter is, the Conqueror becomes absolute Master to do what he pleases.

LI.Of a conditional Surrender.LI. But yet there are also conditional Surrenders, which are made either in Favour of private Persons, as when the saving their Lives, their personal Liberty, or<713> some of their Goods be expressly stipulated; or in Favour of the whole Body of People, whence may result a mixt Government, of which we have treated in another Place.

LII.Who may and ought to be given for Hostages.LII. To publick Treaties are sometimes joined Hostages and Pledges, which are a Sort of Accessory. Hostages (we have said) are either such as freely give themselves, or are given by him that hath the sovereign Power. [[  For he that is possessed of the supreme civil Power, has a Right both over the Actions and the Goods of the Subjects; but the Prince, or State, shall be obliged to make Satisfaction to him or his Friends, for any Losses which he may thereby suffer. And if it be indifferent to the State, which, of several Persons, goes as Hostage, it is best to decide that by Lots; but the Lord of a Fief has not this Right over his Vassal, unless he be also his Subject; for the Homage and Obedience that he owes him, does not reach so far.
]]
LIII.What Right is given over Hostages.LIII. We have already said, that a Hostage may be put to Death by the external Right of Nations, but not by the internal, unless he himself be guilty of a capital Crime. Neither can they become Slaves; but they may even by the Right of Nations enjoy, and leave their Goods to their Heirs. Tho’ it is provided by the Roman Law, that their Goods should be confiscated to the Publick.

LIV.Whether Hostages may lawfully escape.LIV. The Query is, whether a Hostage may lawfully Escape? And certainly he may not; if at first, or since, he hath engaged his Word (in Order to have a little more Liberty) that he would not; otherwise, it does not seem to be the Intent of the State that sent him, to oblige their Subject from making his Escape, but to<714> allow the Enemy to secure him as he pleased: And thus may the Fact of Clelia be defended. But tho’ she had not offended in doing it, yet the State could not receive and detain their Hostage; whereupon Porsenna declared,If they did not send back his Hostage, he would take it as a Breach of the Treaty. ThenThe Romans immediately restored her, according to Covenant, as a Pledge of the Peace.

LV.Whether a Hostage may be lawfully detained upon any other Account.LV. The Obligation of Hostages has something odious in it, both because it is contrary to Liberty, and because it arises from the Fact of another: So that we are here to explain the Sense of the Terms in a Manner that restrains, as much as possible, such an Engagement. And therefore, they who are delivered Hostages on one Account, cannot be detained on another: Which must be taken thus, provided any other Promise in Question was made, without an Engagement at the same Time to give Hostages; but if we have already broke our Faith in any other Case, or a just Debt be contracted, then the Hostage may be retained, yet not as a Hostage, but by the Law of Nations, whereby Subjects may be retained Prisoners for their Sovereign’s Debts, κατ’ ἀνδροληψίαν, by way of Arrest, or Reprisal. Which however may easily be prevented, by inserting an express Clause, that the Hostages shall be restored, when that shall be performed for which they were given.

LVI.Upon the Death of the Principal, the Hostage to be free.LVI. He that is delivered as a Hostage only, to release either a Prisoner or another Hostage, if this die the other is released; for by his Death all Right of Pledge dies with him, as Ulpian has said, in the Case of a ransomed Prisoner: Wherefore as in Ulpian’s Case, the Ransom ceases to be due by the Death of the Person, in whose Room it had been substituted, so in this Case, the Person substituted cannot be here detained. Therefore the Demand of Demetrius to the Roman Senate to be dismissed, was not unreasonable, As being a Hostage for Antiochus, he being dead, he ceased to be so, saysAppian; and Justin out of Trogus,Demetrius being a Hostage at Rome, as soon as ever he heard of the Death of his Brother Antiochus, went directly to the Senate, and told them he came thither as a Hostage for his Brother, being alive, but now he was dead he could not tell whose Hostage he was.

LVII.The King dying, whether the Hostage may be retained.LVII. But if the King who made the Covenant die, shall his Hostage still be detained? That depends upon what we have already said, whether the Treaty were personal or real. For Accessories cannot justify us in receding from the general Rule in the Interpretation of Principal Acts, whose Nature they themselves also ought to follow.

LVIII.Hostages may be principally obliged, and one of them is not bound for the Fact of another.LVIII. By the Way we must add this, that Hostages sometimes are not a bare Accessory of the Obligation, but really the principal Party; as when by Agree-<715>ment, a Person having engaged himself for the Fact of another, and being bound for Damages and Interest, in Case what he promises is not executed, gives Hostages in his stead: And this seems to have been the Meaning of the Treaty concluded near the Furcae Caudinae, as we have remarked elsewhere. But the Opinion of those who maintain, that Hostages may stand engaged for the Fact of one another, even without a mutual Consent, is not only severe but unjust.

LIX.What Obligation lies upon Pledges.LIX. Pledges have some Things common with Hostages, and some peculiar to themselves. What they have in common is, they may be detained for another Debt at present due, unless Faith be given to the contrary. The Peculiar is, that what Contract soever is made concerning these, is not so strictly taken as that concerning Hostages. For this Act is not in itself so odious, because it is natural that Things should be kept, not Men.

LX.The Right of Redemption, how lost.LX. We have said elsewhere, that no Time can prejudice the Right of Redemption, if that be performed for which the Things were first deposited. For that Act which has an antient and manifest Cause, cannot easily be believed to proceed from a new one; therefore tho’ the Debtor has left the Pledge for a very long Time in the Hands of the Creditor, it is presumed he has done it, by supposing that the antient Contract still subsisted, and not because he renounced his Right; Unless some evident Conjectures necessarily require another Interpretation. As if when a Man was ready to have redeemed it, but met with some Impediment, and afterwards kept Silence so long as to give Reason to suppose that he had voluntarily abandoned it.







CHAPTER XXI

Of Faith during War, of Truces, of Safe-Conduct, and the Redemption of Prisoners.

I.What a Truce is, and whether it be a Time of Peace or War.I. 1. There are some Things that use to be granted mutually by sovereign Princes, in Time of War, whichVirgil andTacitus call Belli Commercia, The Commerce of Wars.Homer, Συνημόσυναι. Such as Truce, Safe-Conducts, Ransom of Prisoners. A Truce is an Agreement, by which, during the War, for a Time we forbear all Acts of Hostility. I say, during the War: For as Cicero says, in his eighth Philippick, there is no Middle between War and Peace. And War is a certain State, which (like Habits) may subsist, even tho’ its Actions be for a While suspended. Aristotle says,A Man may be virtuous, tho’ asleep, and tho’ he lead an inactive Life. And again, TheDistance of Place doth not dis-<716>solve Friendship, it only interrupts the present Exercise of it. And Andronicus Rhodius, There may be a Habit, tho’ at present it may not operate. SoEustratius, An Habit, in Respect to an Ability simply taken, is called an Act, but in Respect to Action itself, is called Power; as Geometry is in a Geometrician when he is asleep. And in Horace, Lib. 1. Sat. 3.


	

	Ut, quamvis tacet Hermogenes, cantor tamen, atque

	Optimus est modulator, & Alfenus vafer, omni

	Abjecto instrumento Artis, clausâque tabernâ

	Sutor erat ———





	

	Why, as Hermogenes,tho’ he holds his Tongue,

	Is skill’d in Musick, and can set a Song;

	And shuffling Alfen, tho’ he lost his Awl,

	And threw away his Last, and shut his Stall,

	And broke his Threads, yet was a Cobler still.

	

Creech.











2. So then, as Gellius says,A Truce cannot be called a Peace, for the War continues, tho’ Fighting ceases. And in the Panegyrick of Latinus Pacatus,Truce suspends the Effects of War. Which I here mention, that we may understand that whatever is agreed upon to be of Force during a War, has also the same Force during a Truce; unless it fully appear, that it was not so much the general State of War, as the Exercise of it, was had Regard to. On the contrary, if any Thing be agreed on concerning Peace, it is of no Force in Time of Truce. Tho’ Virgil calls a TrucePacem Sequestram, A provisional Peace; and Servius,A temporary Peace; and so does the Scholiast on Thucydides,A temporary Peace bringing forth War. Varro,Pacem Castrorum, The Peace of Camps for a few Days. All which are not Definitions, but certain Descriptions, and those figurative: Such also was that of Varro, when he calls it Bellorum ferias, War’s Holy-Day: He might as well have called it Belli Somnum, War’s Sleep. So Statius called the Days wherein there was no Pleading, Peace. And Aristotle called Sleep The Chain of the Senses; and so you may call Truce, The Fetters of War.

3. But in M. Varro’s Exposition (which alsoDonatus follows)Gellius finds just Fault with this, that he added, A few Days, shewing that it is sometimes granted for a few Hours, I may also add, for twenty, thirty, forty, nay a hundred Years, of which we have Examples in Livy; which may also confute that De-<717>finition of Paulus the Lawyer, A Truce is, when it is agreed for a short Time, and for the present Time, that neither Party shall offer Acts of Hostility.

4. But yet it is possible, if it shall clearly appear, that Cessation from Acts of Hostility in general, was the only Reason simply and wholly moving both Parties to make such an Agreement, that then whatsoever is said concerning a Time of Peace, may be likewise said of a Truce; not by Vertue of the Word, but from a certain Conjecture of the Intention of the Mind; of which we have treated elsewhere.

II.The Original of the Word Induciae.II. The WordInduciae (a Truce) is not (as Gellius would have it) from inde uti jam, because the Moment it is ended we may act as before: Nor (according to Opilius) from Endoitus, which signifies Entry; because we may then enter freely into Lands of one another; but from inde otium, because there should be Rest from such a Time, as the Greeks call it ἐκεχειρία. For it appears, both from Gellius and Opilius, that the Word (Induciae) was by the Antients written with a t and not a c; and what we now use in the Plural, was certainly used of old in the Singular Number. The antient Manner of Writing was Endoitia; for then they pronounced Otium, Rest, Oitium, from the Verb Oiti, which we now pronounce Uti, to use; as from Poina (we now write Poena, Punishment) is made Punio, to punish; and from Poinus (now Poenus, a Carthaginian) is made Punicus. So of the Word Ostia, Ostiorum, the Entries or Mouths of Rivers, is now made Ostia, Ostiae; so from Indoitia, Indoitiorum, is made Indoitia, Indoitiae, and thence Indutia, whose Plural (as I said) is now only in use. Gellius says it was also used formerly in the singular Number. Donatus is not much in the wrong, when he would derive Induciae, from in dies otium, A Rest for some Days. A Truce then is a Rest in War, not a Peace; therefore some Historians nicely distinguish it, when they say a Peace was refused, but a Truce granted.

III.Upon the ending of a Truce there is no Need of denouncing War again.III. Wherefore, the Truce being expired, there is no Occasion for a new Declaration of a War; for the temporary Impediment being removed, the State of War, which was only suspended, and not extinct, returns of itself; as the Use of the Right of Property, and the Exercise of paternal Power, in Regard to a Madman, when he is come to himself. But we read in Livy, that by the Judgment of the Heralds, War was formerly denounced upon the expiring of a Truce. But the old Romans were desirous to shew, by those unnecessary Cautions, how much they loved Peace, and how careful they were not to engage in War, unless for just Reasons. Livy intimates as much, when he says,After a Battle sought with the Veientes, at Nomentum and Fidenae, a Truce was granted, but no Peace made, and the Truce expired, and they had rebelled within that Time, yet the Heralds were sent to demand Satisfaction, according to antient Custom: But they would not hear them.

IV.How the Time of a Truce is to be computed.IV. 1. The time appointed for a Truce, is either continual, as when it is made for a hundred Days, or by prefixing a Time when it shall end, as unto the Calends<718> (or first Day) of March. In the former Case the Time must be reckoned according to its just Measure, that is, conformably to its natural Measure: For that Account which is made by Days civil, arises from the Laws and Customs of Nations. In the other Case it is generally asked, whether the Day, the Month, or the Year, on which the Truce is to expire, is meant to be excluded or included.

2. It is certain, that as in natural Things there are two Sorts of Bounds, the one within the Thing, as the Skin is the Bound of the Body; the other without the Thing, as a River is the Bound of the Land: So, according to either of these two Ways, may those Bounds that depend on the Will be conceived; but it seems more natural, that the Bound should be taken, which is part of the Thing, That is called the Bound of any Thing which is the extream Part of it, says Aristotle. Neither is this against common Use. Spurina forewarned Caesar of a Danger that should not exceed the Ides (or the 15th) of March. Being asked upon the very Day about it, he said, it was indeed come, but not yet past. Wherefore much more should this Interpretation of Truces be thus understood, where the lengthning of the Time has in it something favourable, viz. the sparing of human Blood.

3. But yet that Day, from whence a certain Space of Time is to commence, is not to be reckoned in that Space, because the Preposition from does not signify Conjunction but Separation.

V.When it begins to bind.V. This I shall add by the Way, that Truces, and such like Agreements, do immediately oblige both Parties consenting, from the Time they are concluded; but the Subjects on both Sides then begin to be bound, when the Truce receives the Form of Law, that is, when it has been solemnly notified, which being done, it immediately begins to have a Power to bind the Subjects. But that Power, if the Publication be made only in one Place, shall not at that Instant extend itself throughout the whole Dominion; but upon a convenient Time allowed, to give Notice in every Place. And if any Thing in the mean Time be done by the Subjects contrary to the Truce, they shall not be punishable for it. The contracting <719> Parties, however, are not the less bound to repair those Damages.

VI.What may be lawfully done during a Truce.VI. 1. What may be lawfully done, and what not, in the Time of Truce, may be understood from the Definition of it. All Acts of Hostility are unlawful, either against Persons or Things; that is, whatsoever is then done by Force of Arms against the Enemy. For all such Acts, during the Time of the Truce, is against the Law of Nations, as L. Aemilius, in Livy, tells his Soldiers.

2. Nay, whatsoever Things of the Enemy shall by Accident fall into our Hands, tho’ they had been formerly ours, are to be restored; because, in Regard to external Right, by which we are here to regulate ourselves, the Property of them has passed to the Enemy. And therefore, as Paulus the Lawyer observes, the Right of Postliminy, during a Truce, does not subsist; because Postliminy supposes an antecedent Right of taking by Force; which ceases during a Truce.

3. To come and go, to have free egress and regress, but without any Train or Attendance that may give Umbrage, is also permitted, asServius observes on those Words of Virgil,
	Mixtique impune Latini.
	Latians, no longer Foes, mixed in the Woods.

Where he also tells us, that the City of Rome being besieged by Tarquin, and a Truce agreed upon between Porsenna and the Romans, whilst the Circean Games were celebrated in the City, the Enemy’s Captains were allowed to come into the City, and contend in the Races, and that proving Victors they were crowned.
VII.Whether to retire back, to repair Breaches, or the like.VII. To retreat back with an Army, which we find in Livy that Philip did, is not a Breach of Truce; nor to repair a Wall, nor to levy Soldiers, unless it be particularly excepted in the Agreement.
VIII.A Distinction concerning seizing of Places.VIII. 1. It is undoubtedly a Violation of the Truce, to seize on any Place possessed by the Enemy, by corrupting the Garrison. For such an Acquisition cannot be lawful, unless authorised by the Right of War. The same may be said of the Reception of Subjects who would revolt to the Enemy. We have an Example in Livy’s forty-second Book, when The People of Coronaea and Haliartus, from a natural Inclination to Monarchy, sent Embassadors into Macedon, to desire a Garrison that might defend them against the insupportable Pride of the Thebans; the King told them he could not send them any, having lately made a Truce with the Romans. In the fourth Book of Thucydides, we read that Brusidas received the City Menda, revolting from the Athenians to the Lacedemonians in Time of Truce; but at the same Time an Excuse is added, which is, that he had in his Turn somewhat to charge the Athenians with.

2. It is indeed lawful to take Possession of Places deserted, that is, really deserted, viz. with a Design not to possess them again; but not, if they be left ungarrisoned, whether the Garrisons were withdrawn before or after the Truce. For the Property remaining renders the other’s Possession unjust; which shews how groundless the Cavil of Belisarius was, who, under that Pretence, seized, during the Truce, some Places from whence the Goths had withdrawn their Garrisons.<720>

IX.Whether he may return that is forcibly retained during the Truce?IX. 1. The Query is, Whether he who being detained by some unforeseen and inevitable Accident, is found among the Enemies at the expiring of the Truce, has a Right to return? If we barely respect the external Right of Nations, his Case I do not doubt, is the same as his who coming in Time of Peace, upon the sudden breaking out of a War (not having Time to withdraw) is unhappily found among his Enemies, who, we have already declared, is to continue a Prisoner till the End of the War. Neither is it against internal Justice, as the Goods and Actions of the Enemies stand obliged for the Debt of their State, and may be taken by Way of Payment. Neither has he any more Cause to complain than many other innocent Persons, on whom the Calamities of War accidentally fall.

2. It signifies nothing to alledge here what is said of the Excuse of an unforeseen Tempest, which has driven a Vessel into some Place where it is subject to Confiscation. Nor that in Cicero’s second Book of Invention, concerning a Man of War, by a Storm driven into Harbour, which the Quaestor would have sold by the Law. For those Examples relate to a Punishment which the insuperable Accident secures from; but here we do not properly discourse of Punishment; but of the Use of a Right that for a certain Time lay suspended, yet it would be far more humane, far more honourable, to release such-a-one.

X.Of the special Agreements of Truces, and what Queries usually arise from thence.X. There are also some Things unlawful during a Truce, from the special Nature of the Agreement. As suppose a Truce were granted only for the Burying of the Dead, nothing ought to be changed; so if a Truce be made, that the Besieged should not, within such a Time, be assaulted, then it would be unlawful to receive fresh Supplies of Men or Provisions. For since such a Truce is granted to oblige one Party, the other ought not to be prejudiced by it. And sometimes it is agreed in the Truce, that they shall not have Liberty to pass and repass; sometimes Protection is granted to Persons, not to Things; wherefore, if in Defence of our Goods we wound any Person, it is not Breach of the Truce. For since it is lawful to defend our Goods, personal Safety is to be referred to that which is<721> principal in the Treaty, not unto that which may be deduced from it by consequence.

XI.A Truce broken on one Side, the other may renew the War.XI. If the Faith of Truce be broken on one Side, the other may undoubtedly proceed to Acts of Hostility, without any Declaration; for every Article of the Agreement implies a Condition, as I have said a little before. We may find indeed some Examples in History, where some have bore it ought [[sic: right to the End of the Truce. But we read also that War was made upon the Hetrurians, and others, for Breach of Truce. From which Diversity of Examples we may infer it to be lawful for the injured Person to have Recourse to Arms; but whether he will or not is left to his own Choice.
]]
XII.What if a Punishment be added.XII. This is certain, that if the Punishment agreed on, be demanded, and be inflicted on the Transgressor, then the other Party has no Right to make War; therefore Punishment is inflicted, that other Things may continue safe. So, on the contrary, if the War be renewed, the Offender is acquitted from Punishment, since the other had his Choice.

XIII.When private Acts break the Truce.XIII. The Actions of private Persons do not break a Truce, unless the State has some Share in them, either by an Order or an Approbation, which is also implied, if the Offender be neither punished nor delivered up, nor Restitution made.

XIV.Free Passage without a Truce, how to be interpreted?XIV. A Right to pass and repass beyond a [[Truce, is a Kind of Privilege; therefore what we have already said concerning Privileges, must be observed in the interpreting of it. But this is a Privilege not hurtful to any third Person, nor very burthensome to him that granted it, therefore not to be taken in the strictest Sense of the Words, but with some Allowance, within the Propriety of the Terms. And more especially, if it were not granted upon Request, but freely offered. But still the more, if besides a private Advantage, a publick one is intended. Therefore we are to reject a strict Interpretation, tho’ the Words may bear it, unless it would otherwise create an Absurdity, or that very probable Conjectures of the Intent of the Person may induce us to it. But, on the contrary, an Extension even beyond the proper Signification of the Words shall take Place, to prevent such an Absurdity, or from very reasonable Conjectures.
]]
XV.Who may come under the Name of Soldiers.XV. Hence we gather, that a safe Pass granted to Soldiers, extends not only to inferior Officers, but also chief Commanders; because the Propriety of the Word will allow that Signification, though there is also another more strict. So under the Name of Clergy are comprehended Bishops. So the Mari-<722>ners in a Fleet may be called Soldiers; and all in general, who have taken the military Oath.

XVI.To go, to come, to depart, how to be here understood.XVI. 1. Leave given to go implies also one to return; not that the Word go includes it of itself, but because otherwise this Absurdity would follow, that a Favour would be intirely useless. If one promises to let us go away in Safety, we are to understand a Permission to depart, without having any Thing to fear, till we shall be got into a Place of Security. It was therefore Treachery in Alexander, to cause them to be murdered in their Return home, to whom he had given Leave to depart.

2. But he that has Leave given him to go away, has not also to come back again; so neither has he that is allowed to come, a Liberty to send; nor on the contrary; for they are distinct Things, neither will Reason warrant us to go beyond the Words; but yet, tho’ an Error cannot give any Right, it may excuse from Punishment, if any were stipulated. He also that has Leave to come, shall come but once, and not again, unless the Time allowed in the Pass gives Room to conjecture otherwise.

XVII.How far a safe Conduct extends to Persons.XVII. The Son must not follow the Father, nor the Wife her Husband; tho’ when the Question is about the Right of Dwelling in a Country, the one follows the other: For we used to dwell, not to travel, with our Families. But a Servant or two, tho’ not particularly expressed, shall be presumed to be allowed, to him who cannot decently travel without them. For he that grants any Thing, is supposed to grant the necessary Consequents, which Necessity is here to be morally understood.

XVIII.How far unto Goods.XVIII. Goods likewise shall be comprehended, not all, but what are necessary for Travellers.

XIX.Who may come under the Name of Attendants, and who under the Name of a Nation.XIX. Under the Name of Attendants we must not understand those whose Character is more odious than that of the Person himself, whose Safety is provided for: Such as are Pirates, Robbers, Fugitives, and Deserters The expressing the Name of their Country in the Passport, plainly shews that the Permission does not extend to others, who are not of that Country.

XX.Whether a Passport be valid upon the Death of the Granter?XX. Licence to pass freely being derived from the Authority with which he who gives it is invested, in a dubious Case, does not cease by the Death of the Granter,<723> according to what we have said before, concerning the Grants of Kings, and other sovereign Princes.

XXI.What if it be given only during the Pleasure of the Granter? XXI. It is often disputed, what is meant by this Expression in a Pass, during my Pleasure. And the best founded Opinion is, that it shall last till the Donor shall declare his Will to be otherwise, for that is presumed to continue, in a doubtful Case, which is sufficient to produce some Effect of Right: But not if he that granted it be disabled to will, which may happen by Death: For the Moment the Person ceases to be, that Presumption of a Continuance of his Will falls of itself, as Accidents vanish as soon as the Substance is destroyed.

XXII.Whether Security be allowed beyond the Territory of the Donor?XXII. But a safe Pass is a Security to him who has it, even beyond the Territory of the Granter, because it is granted by Way of Protection against the Right of War, which of itself is not confined to any particular Prince’s Dominion, as we have said in another Place.

XXIII.The Redemption of Prisoners favourable.XXIII. The Redemption of Prisoners is a Thing very favourable, especially amongst Christians, to whom the divine Law particularly recommends this Kind of Mercy.The Redemption of Prisoners is a great and signal Part of Justice, says Lactantius. To redeem Prisoners, especially from a barbarous Enemy, is called by St. Ambrose, the most noble and highest Liberality. The same Author defends his own and the Churches Fact, in selling even the consecrated Vessels to redeem Prisoners. The greatest Ornament of Sacraments, says he, isthe redeeming of Captives: And many other Things to the same Purpose.

XXIV.Whether such a Redemption can be forbidden by any Law, explained.XXIV. 1. I dare not then approve, without Restriction, those Laws which forbid the ransoming of Prisoners, as we may read of among the Romans. No<724> State so negligent of Captives as ours, said one in the Roman Senate. And Livy says, that in the most antient Times Rome had no Compassion for those who were fallen into the Hands of the Enemy. The Ode of Horace is well known on this Subject, where he calls the redeeming of Prisoners a shameful Condition, and an Example of dangerous Consequence, a Loss added to the Cowardice of the redeemed Prisoner. But what Aristotle condemns in the Spartan Government, is generally blamed in the Roman; namely, that every Thing in it related too much to warlike Affairs, as if the Safety of their State consisted only in them. But if we would consider it according to Humanity, it were better sometimes to renounce all the Pretensions for which War is undertaken, than to leave so many Men, either our Kindred or Countrymen, unto intollerable Slavery. [[ 
]]
2. Such a Law then cannot be esteemed just, unless there appear a Necessity for that Severity, purely to prevent greater, or more numerous Calamities, which are otherwise morally unavoidable. For in such a Necessity, as the Prisoners themselves, by the Law of Charity, should patiently bear their hard Fortune, they may be laid under an Obligation to it, and others prohibited to do any Thing to draw them from it, according to what we have said in another Place, that a Citizen may be delivered up for the Good of the Publick.

XXV.The Right in a Prisoner may be transferred.XXV. Prisoners taken in War are not made Slaves, by our Laws or Customs. Yet I doubt not, but that Right of demanding a Ransom from one so taken, may be transferred by the Captor to another, for Nature allows even incorporeal Things to be alienated.

XXVI.The Ransom of one may be due to more than one.XXVI. And the same Person may be indebted for his Ransom to several Men; as if discharged by one, before he paid his Ransom, he be taken by another; for these are distinct Debts, from distinct Causes.

XXVII.Whether the Ransom agreed upon may be made void, if the Estate of the Person be then unknown.XXVII. An Agreement made for a Ransom can not be made void, because the Prisoner is found to be much richer than he was thought to be; because by the external Right of Nations, which is now the Matter in Question, no Man may be compelled to give a greater Price than what he first agreed for, if there was no Cheat in that Contract; as may be easily understood from what I have said already concerning Agreements.

XXVIII.What Goods of a Prisoner belong to the Captor.XXVIII. From what has been said already, that Prisoners are not now made Slaves, it follows, that we do not acquire all their Goods in general, as was done formerly, in Consequence of the Right of Property, which one had over their Persons, as we have said in another Place. The Captor then has Right to nothing but what he actually takes; wherefore, if the Prisoner can hide any Thing from him, it is none of the Captor’s, because he is not possessed of it. As Paulus the Lawyer decides, against Brutus and Manilius, he that seizes upon a Field, cannot be said to possess the Treasure that is buried there, because he knows not of it; for no Man can possess what he knows not of; whence it follows, that what is so concealed may help to pay for his Ransom, he having still kept the Property of it.<725>

XXIX.Whether the Heir be chargeable with the Prisoner’s Ransom.XXIX. 1. There is also another Query, whether a Ransom agreed upon, and not paid before the Prisoner’s Death, is to be recovered from the Heir; the Answer is easy in my Opinion: If he died in Prison there is nothing due, for the Agreement was made upon Condition that he should be set at Liberty; but he that is dead can not beso. On the contrary, if he die, being set at Liberty, it shall be due; because he had already gained that for which the Ransom was promised.

2. I freely own, that the Contract may be so made, that the Ransom shall be simply due from the very Moment of the Contract, and the Captive shall still be detained, not as a Prisoner of War, but as one engaged for himself. So, on the contrary, the Covenant may be so made, that the Money of the Ransom shall be only then due, if the Prisoner be alive, and at Liberty, upon a Day prefixed. But such Sort of Clauses not being very natural, are not presumed, without evident Proofs.

XXX.Whether he that is released to free another ought to return, the other being dead.XXX. Here is one Query more, whether he is obliged to return to Prison, who was released on Condition of releasing another, if that other die before the Releasement. I have proved elsewhere, that in regard to gratuitous Promises, the Promiser has performed his Word, if he has omitted nothing to engage a third Person to do such or such a Thing; but a Promise being made upon a valuable Consideration, the Promiser stands obliged to the full Value, that he promised. So in this very Case, he that is released, is not obliged to return into Custody; for that was not stipulated in the Agreement: And Liberty is a Cause too favourable for presuming a tacit Convention. But neither ought the Prisoner to enjoy Liberty for nothing; but shall pay the Value of what he could not perform. For this is more agreeable to the Simplicity of natural Right, than what the Expositors of the Roman Laws have delivered unto us concerning an Action Praescriptis verbis (in prefixed Terms) or a personal Action,Ob causam datam, causâ non secutâ (for a Thing given and a Thing not following).<726>







CHAPTER XXII

Concerning the Faith of inferior Powers in War.

I.The several Kinds of Commanders.I. Among publick Agreements Ulpian reckons this as one, When the Generals of each Army agree some Things between themselves. I promised, that after having discoursed on Faith given by Sovereign Powers, to say something of that given by Inferior ones, either between themselves, or unto others; whether those Powers be immediately next to the Sovereign, such as Generals, so called by way of Excellency; to which we may apply that of Livy,We allow no other as General, but he to whose Conduct the whole War is committed; or those of a lower Rank, whom Caesar thus distinguishes,The Duty of a Lieutenant General is one Thing, and that of a Commander in Chief another. The one is to execute Orders, the other to do whatever he judges proper for the Management of Affairs.

II.How far an Agreement made by them obliges the Sovereign Power.II. There are two Things to be examined with respect to their Engagements. As whether they thereby engage the supreme Power, or whether themselves. The former Query may be determined by what I have said elsewhere, viz. That we are obliged by those whom we depute to be Ministers of our Wills, whether that Will be specially expressed, or gathered from the Nature of their Commission. For he that grants a Power, grants, as much as he can, all Things necessary to the Exercise of that Power, which in moral Things is to be morally understood. Inferior Commanders therefore may bind their Sovereigns two several Ways, either by doing that which they think is probably included in their Office, or by doing that which belongs not to it, yet have a special order to do it, which is either publickly known, or to those with whom they treat.

III.Or gives Occasion to such an Obligation.III. There are also other ways, where by a Sovereign Power may be obliged by the previous Facts of his Ministers, but yet not so, that that Fact is the proper Cause<727> of that Obligation, but only the Occasion of it; and that two Ways, either by consenting to it, or by the Thing itself. Their Consent will appear by their Ratification, which may be not only express, but tacit; that is, when the Sovereign had Knowledge of what passed, and yet permitted Things to be done, which cannot probably be referred to any other Cause, than the Execution of the Engagements contracted without his Participation. In what manner, and how far, this Approbation may be presumed, we have shewed in another Place. By the Thing itself he may be so far obliged, as not to enrich himself by another’s Loss; that is, either that he perform the Agreement, by which he is willing to receive a Benefit, or quit that Benefit; of which Equity I have also treated elsewhere. And thus far, and no farther, that Saying holds true, Whatever brings Profit, is binding. On the contrary, we must condemn them of Injustice, who refuse to perform the Agreement, and yet still retain that, which they could never have had without the Agreement; as when the Roman Senate could neither approve the Fact of Cn. Domitius, nor would make it void, as Val. Maximus observes: We meet with many such Examples in History.

IV.What if any Thing be done contrary to Command? This explained by Distinctions.IV. 1. And here we must repeat what we have formerly said, viz. that the Sovereign is obliged by the Fact of his Agent, tho’ he act contrary to his private Instructions, provided he keep within the Bounds of his publick Office. The Roman Praetor well observed this Equity in Actions relating to Factories. For not every Contract made by a Factor, binds the Person that employs him, but such only as regard the Affairs for which he is appointed Factor; but if it be publickly notified, that no Man should henceforward contract with him, he shall not be any longer treated with as an Agent. But tho’ such a Declaration be made, yet if it be not known to the Contractors, he that employed him shall be obliged. It must likewise be considered, on what Foot the Factor was appointed: For if he was ordered to treat under certain Conditions, or by the Intervention of a certain Person, he ought necessarily to follow the Method prescribed him; in Default of which, we have a Right to disown what he has done.

2. Whence it follows, that Kings or People, some more, some less, may be bound by the Contracts of their Generals, if their Laws and Constitutions be sufficiently known. But if they be not well known, we must follow the most probable Conjectures, which always suppose that to be within their Power, without which they cannot well discharge the Functions of their Office.

3. If a publick Minister exceeds his Commission, and promise more, than he can perform, he himself shall be bound to full Restitution, unless some well known Law shall hinder it. Or if there be any Deceit in it, as if the Minister should pretend to a greater Power than really he has, he shall then be bound also to make Satisfaction for the Damages consequent thereto; nay, he may be punished for his Deceit, in Proportion to the Greatness of the Crime. In the former Case his Goods are liable to make a Recompence, but if they are not sufficient, his Service or corporal Liberty. In the latter also, his Person or his Goods, or both, according to the Greatness of his Crime: But as to what I have said of Deceit, it will not be enough in Case of it, to declare beforehand, that he will not oblige himself, for both Satis-<728>faction for Damages received, and Punishment for an Offence committed are due, not by a voluntary, but by a natural Connection.

V.In such a Case whether the other Party stands obliged?V. But because in all such Agreements either the Sovereign, or his Ministers, stands obliged, therefore by Consequence the other Party stands engaged likewise, neither can it be said the Contract is imperfect. Thus we have done with the comparing the inferior Powers to their Superiors.

VI.What the Generals in War, or Magistrates may do concerning their Inferiors, or for them.VI. Let us also see, what Power they have over their Inferiors; neither is it to be doubted, but that a General may oblige his Soldiers, and a Magistrate those of his Town, as far as the Power they generally have to command them extends; for as to other Things, there must be a Consent on their Part. On the contrary, an Agreement made by a General or Magistrate in Things merely advantageous, shall always turn to the Profit of the Inferiors; for that is plainly included in the Power of the Superior, and in such Things as may be burthensome, provided those Burdens are usually exacted, but otherwise not without their Acceptance: Which Things agree to what we have already established concerning the Effect which, according to the Law of Nature, a Stipulation has in favour of a third Person. But these Generals will be more clearly illustrated by handling of the Particulars.

VII.It is not in the Power of Generals to make a Peace.VII. It does not belong to a General to examine the Causes, or Consequences of a War, for it is his Business to manage the War, not to conclude it, no, tho’ he has an unlimited Power in his Commission, that being only understood of the Conduct of War. Agesilaus thus answered the Persians,It was only in the Power of the State to make Peace. Therefore the Roman Senate made void that Peace, which Albinus made with King Jugurtha, as Salust tells us, because it was made without the Order of the Senate. And inLivy, How can that Peace be established, which is made without the Authority of the Senate, or Decree of the People of Rome? Therefore the Treaty made at the Furcae Caudinae, and at Numantia, did not bind the People of Rome, as we have shewed in another Place. And thus far is that of Posthumius true,If there be any Thing to which the People may be obliged, they may to all Things; that is, those Things that do not belong to the Conduct of War; and this is evident from what that General had said just before concerning Conventions, whereby one should engage that the City of Rome should surrender, or that the Romans should abandon it, or set Fire to it; or that they should change the Form of their Government.

VIII.Whether he may grant a Truce? This is distinguished.VIII. To grant a Truce is in the Power not only of a General, but of inferior Commanders, that is, unto those whom either they attack or besiege, as far as it concerns<729> them, and the Forces under their Command. For they cannot thereby oblige other Commanders who are equal to them, as the History of Fabius and Marcellus in Livy informs us.

IX.What Protection of Persons, or Things, may be granted by them.IX. 1. It is not in the Power of Generals to release Persons or dispose of Sovereignties, or Lands gained in a War; upon which Account Syria was taken from Tigranes, tho’ Lucullus had bestowed it upon him; neither could Masinissa release Sophonisba, whom he had taken in War,  for Scipio maintained, that she was under the Power, and at the Discretion of the People of Rome: But as to other Things, which are by way of Prey, the General has some Power given him to dispose of them, yet not so much by Virtue of his Authority, as from the Custom of each Nation, of which we have said enough before.

2. But as to Things not as yet actually possessed, it is certainly in the General’s Power to grant or leave them; because in War many Cities and Men often surrender themselves, upon Condition of preserving their Lives or Liberties, or sometimes their Goods, concerning which the present Circumstances do not commonly allow so much Time as to consult the Sovereign. By a Parity of Reason, this Right ought to be granted to inferior Commanders concerning Things within the Extent of their Commission. Maharbal in the Absence of Hannibal had promised to some Romans that had escaped at the Battle of Thrasymene, to give them not only their Lives, as Polybius too concisely expresses it, but also, upon delivering up their Arms, to let them depart every one with a Suit of Cloaths. Hannibal detained them under PretenceThat Maharbal had not Power to grant such Security, without his Approbation, to People that surrendered themselves. And Livy censures his Action thus. Hannibal kept his Faith like a true Carthaginian.

3. Wherefore let us consider M. Tully rather as an Orator, than a Judge, in the Cause of Rabirius. He would argue that Saturninus was lawfully killed by him, tho’ Marius the Consul had got him out of the Capitol upon Promise of Life.How could<730> Faith (says he) be given, without a Decree of the Senate? And so would infer, that the Faith given by Marius did only oblige himself; but C. Marius was empowered by the Senate to do whatever he should judge proper for maintaining the Empire and Majesty of the Roman People. This was the greatest Authority that could be given according to the Custom of the Romans: And who can say that it did not include the Right of granting Impunity to any one, if that were absolutely necessary for the Security of the State?

X.Such Agreements are to be taken in a strict Sense, and why.X. But in these Agreements made by Generals, because they act for another, the strictest Interpretation is to be taken, as far as the Nature of the Contract will allow, that by their Fact their Sovereign be not more obliged than he is willing, or themselves suffer Damage in doing their Duty.

XI.How a Surrender accepted by a General is to be understood.XI. So he that is accepted of by a General upon an absolute Surrender, shall be judged to yield himself wholly to the Will of the Conqueror, whether of the King or People. An Instance of which we have in Gentius, King of Illyria, and Perseus of Macedon, of which the former yielded to Anicius, the other to Paulus.

XII.How that Caution is to be understood, if the King or People please.XII. Wherefore the adding of this Caution, It shall be established if the Sovereign ratify it, which we often find in Agreements, will provide, that if the Agreement be not allowed by the Sovereign, the General himself shall be bound to nothing, except so far as he has reaped an Advantage by the Convention.

XIII.How the Promise of delivering up a Town is to be understood.XIII. And they who have engaged to deliver up a Town, may dismiss their Garrisons, as we read the Locrians did.







CHAPTER XXIII

Of Faith given by private Men in War.

I.That Faith given by private Men in War is not binding, confuted.I. That Saying of Cicero is well known, Whatsoever any private Person, urged by Necessity, shall promise to the Enemy, even in that very Thing he must keep his Faith. Private here implies, either Soldier or any other Person that does not bear Arms, for Faith is to be kept by all. It is surprizing then, that any Lawyers should maintain, That Faith in publick Agreements made with the Enemy is to be kept, but not in private; for if private Persons have particular Rights which they can engage, and an Enemy be capable of acquiring some Rights, what should hinder such an Obligation? Besides, unless this be allowed, there would be an Occasion given for Massacres, and a Bar to Liberty; for if private Faith were not held obligatory, the Lives of Prisoners oftentimes could not be saved, nor their Liberty procured.

II.Faith given to Pirates and Robbers is binding, and how far.II. Further, not only to those who are Enemies by the Law of Nations, but even to Robbers and Pirates, we are to keep our private Faith, as we have said above concerning publick Conventions made with such People; with this Difference, that if an unjust Fear, occasioned by the other, shall force a Promise from us, the Promiser may demand Restitution, and upon Refusal may take it upon himself; which could not be done, if the Fear proceeded from a publick War according to the Law of Nations. But if that Promise were confirmed by an Oath, the Promiser must indispensibly perform his Word, unless he would be perjured. But if such a Perjury be committed against a publick Enemy, it is commonly pu-<731>nished by Men; but if against Thieves, or Pirates, it remains unpunished in Detestation of those, with whom we had to do.

III.A Minor here not excepted.III. In this private Faith we are not to except Minors, if they are capable of understanding what they promise. For the Privileges allowed to Minors arise from the civil Law; whereas we now speak of the Law of Nations.

IV.Whether an Error does excuse it.IV. And we have already said of Promises made by Mistake, that we have a Power to retract them, when that which through Error [[was believed, was according to the Intention of the Promiser, the Condition of the Promise.
]]
V.An Objection made from publick Profit answered.V. 1. But how far the Power of private Men may extend in making any Contract, is a more difficult Question. It is certain, that no private Person can alienate what is publick; for if this be not allowed to Generals, as I have proved a little above, much less ought it to be allowed to private Persons. But yet it is to be disputed, whether the Covenants made with their Enemies of their own private Concerns, whether Actions or Things, may stand; because we can not grant those to the Enemy, without some Damage to our own Party. Whence it may seem, that all such Covenants are unlawful, whether they be made by Subjects, on the Account of the eminent Right of their State over them, or by listed Soldiers, in regard to their military Oath.

2. But we must observe, that such Agreements, which prevent a greater or more certain Mischief, are to be esteemed rather beneficial than hurtful, even to the Publick; because a lesser Evil has comparatively the Appearance of Good: Of Evils the less is to be chosen, as one says in Appian. Yet neither can that bare Faith, whereby a Man does not absolutely renounce all Power over himself, and what he has, nor can the publick Benefit, without the Authority of a Law, have that Power, as to make an Engagement void and of no Effect, tho’ we should grant that what was promised was against the Duty of the Promiser.

3. The Law indeed can take away this Power from Subjects, whether perpetual or temporary, but yet it does not always do so, for it spares Citizens. Neither can it always do it, for human Laws (as I have [[sic:b said already) have no Force to oblige, but when they are proportioned to human Infirmity, and not when they impose any Thing too burthensome, which is entirely repugnant to Reason and Nature. Therefore those Laws and particular Orders, which manifestly enjoin such Things, are not to be accounted Laws. And general Laws are to be taken in a favourable Sense, so as to exclude Cases of extreme Necessity.
]]
4. But if that Act, which was prohibited by any Law, or particular Order, and declared void, might justly be so prohibited, then that Act of the private Person shall be made void, and he may also be punished, because he promised what was not in his Power, especially if being bound by Oath he did it.

VI.These applied to our Faith given to return into Prison.VI. The Promise of a Captive to return unto Prison is justly tolerated, because it does not render his Condition worse than it was. Therefore that Action of M. Regulus was not only glorious (as some account it) but what was his Duty.Regulus, says Cicero, Ought not by his Perjury to have violated the Conditions and Covenants of War, notwithstanding what Horace says,


	

	Atqui sciebat, quae si barbarus

	Tortor pararet ———





	

	What Cords and Wheels, what Racks and Chains,

	What lingring Tortures for his Pains

	The barbarous Hangman made, he knew.

	

Creech.











For when he promised to return he knew what they might do. So of the ten<732> Captives, as Gellius relates it from old Writers, Eight declared they had no Right of Postliminy, becausethey were bound by Oath.

VII.Not to return to such a Place, or bear Arms against such a Party.VII. 1. Some Prisoners are released upon their Promise, not to return to such a Place, or not to bear Arms against the Releaser. We have an Example of the former in Thucydides, where those of Ithome promised the Lacedemonians to depart out of Peloponnesus, and never to return again: The latter is now common. There is an antient Example in Polybius, where the Numidians were dismissed by Amilcar, upon Condition, That none of them should bear Arms against the Carthaginians. Procopius has the like Condition in his Gotthicks.

2. Some maintain this Agreement to be void, because it is contrary to the Duty which we owe to our Country: [[  But not every Thing that is against our Duty, is immediately void, as I said before. Besides, it is not against our Duty, to procure our Liberty by promising to forbear a Thing, which it is in the Enemies Power to hinder. For whilst we are not released, we are as useless to our Country, as if we were really dead.
]]
VIII.Not to make an Escape.VIII. Some also promise not to make their Escape; this also binds them, tho’ they were in Fetters when they made it; tho’ some are of another Opinion. For by this very Promise sometimes our Lives are saved, or we have more Liberty allowed. But if after this Promise, a Person be laid in Irons, he is therefore discharged of that Promise, if he made it upon that Condition, that he should not be bound.

IX.A Captive taken by one, cannot yield himself to another.IX. It is a foolish Query some make, whether a Person taken Prisoner by one, may yield himself to another. For it is very plain, that no Man can by Contract take away that Right, which another has acquired. For by the very Right of War, or partly by the Right of War, and partly by the Grant of him that makes the War, a Prisoner taken in War belongs to the Captor, as we have said before.

X.Whether private Men may be compelled by their Sovereign, to perform what they have promised.X. There is a remarkable Question concerning the Effects of such Agreements, namely, whether private Men upon their neglecting to perform what they have promised, may be compelled to it by their Sovereign. And that they may, is the best grounded Opinion, but only in a solemn War, and that by the Right of Nations, which binds those that make War, to do what is right and just to each other, even concerning the Facts of private Men; as if an Embassador sent from the Enemy should be insulted by a private Person. Thus A. Gellius quotes out of Cornelius Nepos,That many in the Senate agreed, that those of the ten Prisoners, who being obliged by Oath to return, refused, should by a strong Guard be delivered up to Hannibal.

XI.What Interpretation to be allowed in such Covenants.XI. We must observe those Rules which we have several Times mentioned, concerning the Interpretation of Words in such Agreements, that is, we ought not to recede from the proper Signification of the Words, unless to avoid an Absurdity, or when there is any other Conjecture, sufficiently certain, of the Intention of the Promiser; so that where the Words are dubious, we are to incline rather to that Sense that is against him who gives the Conditions.

XII.How we must take these Words, Life, Apparel, the coming of Aids.XII. He that agrees for his Life, has not therefore a Right to his Liberty; under the Name of Apparel, Arms are not comprehended, for they are distinct Things.<733> Aids are said then to come when they are in fight, tho’ they do nothing; for the bare Presence has its Effect.

XIII.Who may be said to return to the Enemy.XIII. But he cannot be said to return to the Enemy, who returning privately, departs again immediately; for our Promise to return is to be so understood, that we shall be again in the Power of our Enemy; to take Advantage of an Explication quite contrary, is according to Cicero a notorious Cheat, a foolish Cunning, which adds Perjury to Chicanry.Gellius calls it a fraudulent Trick, branded by the Censors with Infamy, and says the Practicers of it were rendered odious and execrable.

XIV.Succours, when said to be sufficient.XIV. In Agreements made not to surrender, if just Succours should come, we must by them understand, such as are sufficient to free us from the Danger we were in.

XV.The manner of Execution makes no Condition.XV. This also is to be observed, if any Thing be agreed on concerning the Manner of Execution, that alone does not render the Agreement conditional: As if it be stipulated that we should pay in a certain Place, and that Place happen afterwards to change its Master.

XVI.Of Hostages to perform such Covenants.XVI. We must judge of Hostages as above said; for the most Part they are but a bare Accessary of the principal Engagement; but yet it may be so covenanted, that the Obligation may be alternatively understood, that is, that such a Thing shall be done, or the Hostages may be detained. But in a dubious Case, we must incline to that which is most natural, that is, that they shall be reputed as an Accessary only of the Agreement.







CHAPTER XXIV

Of Faith tacitly given.

I.How Faith may be given by Silence.I. That some Things [[are agreed only by Silence, was not ill observed by Javolenus, which takes Place, in publick, private, and mixt Agreements. The Reason is this, because it is the Consent, howsoever signified and accepted, that has the Power of transferring Right. But this Consent may be declared otherwise than by Words and Letters, as we have more than once shewed already. And some Signs are included in the Nature of certain Acts.
]]
II.An Example in one desiring to be received into Protection by any Prince or People.II. As for Example. He that coming from an Enemy, or a strange Country, commits himself to the Faith of another King, or People; does without doubt tacitly oblige himself to do nothing against that State, whose Protection he desires;<734> wherefore we are not to join with them that justify the Act ofZopyrus; for his Loyalty to his King could not justify his Treachery to those unto whom he had fled. The same may be said of Sextus the Son of Tarquin, who retired to Gabii. Virgil upon Sinon, says,


	

	Accipe nunc Danaûm insidias, & crimine ab uno

	Disce Omnes ———





	

	Now hear how well the Greeks their Wiles disguis’d;

	Behold a Nation in a Man compris’d.

	

Dryden.











III.He that desires or admits a Parley.III. So he that demands, or admits of a Parley, silently promises, that during the Parley both Parties shall be secure. Livy calls it a Breach of the Law of Nations, to hurt an Enemy under the Pretence of an Interview. He terms it,An Interview perfidiously violated. Val. Maximus passes this Censure on Cn. Domitius, who had invited Bituitus King of Auvergne to a Conference, and had entertained him as his Guest, and then treacherously bound him, His insatiable Ambition of Glory made him be perfidious. Wherefore I admire, why he that wrote the 8th Book of Caesar’s Gallick Wars, whether Hirtius, or Oppius, relating the like Act of T. Labienus, adds these Words,He supposed, that Comius’s Infidelity might be prevented without any Imputation of Treachery to himself. Unless this be rather the Judgment of Labienus, than of the Writer.

IV.It is lawful for either Party to promote his own Interest, so that he does not hurt the other.IV. But we must not extend this tacit Consent beyond what I have said; for if those with whom we have an Interview receive no Hurt, it is no Breach of Faith to make use of that Conference to divert the Enemy from his military Projects, and in the mean while to advance our own Affairs. It is one of the innocent Artifices of War. Wherefore they who blamed the deluding of King Perseus, with the Hopes of Peace, had not so much regard to Justice and Fidelity, as to a generous Mind, and martial Glory, as may be sufficiently gathered from what has been already said of warlike Stratagems. Of this Kind was that Policy, by whichAsdrubal saved his Army out of the Ausetan Defiles; and by which Scipio Africanus the elder discovered the Situation of Syphax’s Camp, both recorded by Livy. Whose Example L. Sylla followed in the Social War at Esernia, as Frontinus tells us.

V.Of some dumb Signs, to which Use has given a Signification.V. There are also some dumb Signs, significant through Custom; as of old<735> Hair-laces, and Branches of Olives; and among the Macedonians, the Erection of Pikes; among the Romans, their covering their Heads with their Shields, were Signs of a submissive Surrender, and consequently obliged to the laying down of Arms. But whether he that signifies his accepting of a Surrender, be obliged, and how far, may be easily learnt from what has been said already. Among us the hanging out a white Flag is a tacit Sign of demanding a Parley, and shall be as obligatory, as if expressed by Words.

VI.Of a silent Approbation of a Treaty.VI. We have already declared how far an Agreement made by a General without the Order of the State, may be believed to be tacitly approved by the Prince or People; as when the Act is fully known, and thereupon some Thing done, or not done, of which no other Reason can be given, but their Consent to their Agreement.

VII.When a Punishment is tacitly remitted.VII. A Punishment cannot be supposed to be remitted from its being for a Time neglected; but some positive Act must necessarily intervene, which may either by itself argue a good Will, as a Treaty of Friendship; or at least so great an Opinion of the Virtue of the Person to be punished, that his former Actions may merit a Pardon, whether this Opinion be expressed by Words, or by such Actions as are usually taken to signify as much.







CHAPTER XXV

The Conclusion, with Admonitions to preserve Faith and seek Peace.

I.Admonition to Princes to keep their Faith.I. 1. And here I hope I may make an End; not that I have said all that might have been said, but that which hath been said may be enough to lay a Foundation, on which if any other will build a more stately Fabrick, I shall be so far from<736> envying him, that I shall heartily thank him. Yet before I dismiss my Reader, as before, when I treated of the Design of undertaking War, I brought some Arguments to persuade all Men, to the utmost of their Power, to prevent it. So now I shall add some few Admonitions that may be of Use, both in War and after War. These Admonitions regard the Care of preserving Faith and seeking Peace. We ought to preserve our Faith for several Reasons, and amongst others, because without that we should have no Hopes of Peace.For by Faith, (says Cicero) not only every State is preserved, but that grand Society of all Nations is maintained. If this be taken away, saysAristotle rightly, All human Correspondence ceases.

2. Therefore the same Cicero calls it detestable to break Faith, the Observation of which is the Bond of human Life, and, as Seneca says, Faith is the most sacred Good of the rational Soul. Which Sovereign Princes ought the more solemnly to keep, by how much they offend with more Impunity than others. Wherefore take away Faith, they will be like wild Beasts, whose Rage all Men dread. Justice indeed in other Parts, has often something that is obscure, but the Bond of Faith is self-evident, and to that End do Men engage their Faith in their Dealings, that all Doubts may be removed.

3. How much more then does it concern Princes religiously to observe their Faith, first for the sake of their Conscience, then for that of their Reputation, on which depends the Authority of their Government. Let them not then doubt, but that they who endeavour to instill into them the Art of Deceiving, practise the same they teach. Their Practices cannot possibly prosper long, which render Men unsociable to Men, and hateful to GOD.

II.The Design of War to settle a firm Peace.II. Further, it is impossible that we should have a quiet Conscience, and a just Confidence in the Protection of Heaven, unless we aim at Peace in every Thing we do throughout the whole Course of a War. For it was very truly said of Salust,That wise Men, for the sake of Peace, make War. To which agrees the Opinion of St. Augustine,We seek not Peace, to make War; but we make War, in order to establish Peace. Aristotle himself often condemns those Nations that make War their chief End. Violence is in itself brutish, which is yet most eminent in War; wherefore it ought to be the more carefully tempered with Clemency and Humanity, lest by too much imitating Beasts, we absolutely forget the Man.

III.Peace to be embraced, tho’ with Loss, especially among Christians.III. A safe and honourable Peace then is not too dearly bought, at the Expence of forgiving Offenders, Damages, and Charges, especially among Christians; to whom our LORD bequeathed Peace, as his last Legacy, whose best Expositor St. Paul, Rom. xii. 18. Would have us live peaceably with all Men, as far as in us lies. A good Man unwillingly enters into a War, nor is willing to push it to the utmost, as Salust tells us.<737>

IV.Peace is profitable to the Conquered.IV. This Reason alone might indeed be sufficient; but very often our own Interest requires it. First, when we are weaker than our Enemy, because it is dangerous to contend long with one more mighty; and here, as at Sea, we must by some Loss redeem a greater Mischief, without listening to revenge or hope, bad Counsellors, as Livy rightly calls them; whichAristotle thus expresses, It is much better to part with some of our Substance to those that are stronger, than being overcome to perish with all we have.

V.And to the Conqueror.V. Yea, and to the stronger Party Peace turns to account; because as the same Livy most truly says, Peace is glorious and advantageous, when we give it in our Prosperity; it is better and safer, than a hoped-for Victory. For we must consider, that the Success of War is uncertain. Aristotle says,We must remember how many and unforeseen Changes happen in War. Diodorus in an Oration for Peace blames those, Who boast of their great Exploits done in War, as if it were not usual for Fortune to favour sometimes one Side, sometimes another. And the bold Attempts of de-<738>sperate Men are as much to be feared, as the most violent Bitings of dying Beasts.

VI.And to those whose Affairs are doubtful.VI. But if both Parties think they are of equal Strength then (in the Opinion ofCaesar) it is the fittest Time to treat of Peace, whilst each Party has a good Opinion of his own Strength.

VII.Peace once made to be religiously kept.VII. But Peace being made, whatever the Conditions be, they ought to be punctually observed, on account of the Faith given, the Obligation of which I have proved to be sacred and indispensible. And we ought to be very careful to avoid not only Perfidiousness, but whatsoever may exasperate the Mind. For whatCicero said of private Friendship, may be fitly applied to publick. That all the Duties of Friendship are to be observed religiously at all Times, but especially when it has been renewed by a Reconciliation.

VIII.The Author’s Wish, and the Conclusion.VIII. May the ALMIGHTY then (who alone can do it) impress these Maxims on the Hearts of Christian Powers; may he enlighten their Minds with the Knowledge of every Right, Divine and Human, and inspire them with the constant and dutiful Sense of their being the Ministers of Heaven, ordained to govern Men; Men, for whom, of all his Creatures,GOD has the greatest Regard and Affection.
END of the third and last BOOK.








PASSAGES OF SCRIPTURE, 

Illustrated, examined, or corrected in this Treatise.

	Gen. iv. 14.	Behold thou hast driven me out this Day, from the Face of the Earth; and from thy Face shall I be hid, and I shall be a Fugitive and a Vagabond in the Earth, and it shall come to pass, that every one that findeth me shall slay me.	Page 29.
	— iv. 24.	If Cain shall be avenged sevenfold, truly Lamech seventy and sevenfold.	ibid.
	— ix. 5.	And surely your Blood of your Lives will I require; at the Hand of every Beast will I require it; and at the Hand of Man, at the Hand of every Man’s Brother will I require the Life of Man.	28.
	— ix. 6.	Whoso Sheddeth Man’s Blood, by Man shall his Blood be shed; for in the Image of GOD made he Man.	ibid.
	— xiv. 16, 17.	And he brought back all the Goods, and also brought again his Brother Lot, and his Goods, and the Women also, and the People. And the King of Sodom went out to meet him (after his Return from the Slaughter of Chedorlaomer, and of the Kings that were with him) at the Valley of Shaveh, which is the King’s Dale.	678.
	— xiv. 20.	And blessed be the Most High GOD, which hath delivered thine Enemies into thy Hand; and he gave him Tithes of all.	26, 579.
	— xviii. 23.	And Abraham drew near, and said, Wilt thou also destroy the Righteous with the Wicked?	518.
	— xx. 12.	And yet indeed she is my Sister; she is the Daughter of my Father, but not the Daughter of my Mother; and she became my Wife.	524.
	— xxv. 6.	But unto the Sons of the Concubines which Abraham had, Abraham gave Gifts, and sent them away from Isaac his Son (while he yet lived) Eastward, unto the East-Country.	228.
	— xxxviii. 24.	And it came to pass about three Months after, that it was told Judah, Saying, Tamar thy Daughter-in-Law hath played the Harlot; and also behold she is with Child by Whoredom: And Judah said, Bring her forth, and let her be burnt.	30.
	Exod. xvii. 14.	And the LORD said unto Moses, Write this for a Memorial in a Book, and rehearse it in the Ears of Joshua, for I will utterly put out the Remembrance of Amalek from under Heaven.	27.
	— xx. 2, 3, 4, &c.	I am the LORD thy GOD, which have brought Thee out of the Land of Aegypt, out of the House of Bondage. Thou shalt have no other Gods before me. Thou shalt not make unto thee any graven Image, &c.	442.
	— xxi. 14.	But if a Man come presumptuously upon his Neighbour, to slay him with Guile; thou shalt take him from mine Altar, that he may die.	461.
	— xxii. 2.	If a Thief be found breaking up, and be smitten that he die, there shall be no Blood shed for him. But if the Sun be risen upon him, there shall be Blood shed for him.	54, 138.
	— xxii. 28.	Thou shalt not revile the Gods, nor curse the Ruler of thy People.	113.
	Lev. xviii. 24, 26, 27.	Defile not you yourselves in any of these Things: For in all these the Nations are defiled which I cast out before you. And the Land is defiled; therefore I visit the Iniquity thereof upon it, and the Land itself vomiteth out her Inhabitants. (For all these Abominations have the Men of the Land done, which were before you, and the Land is defiled.)	Page 197.
	Num. xiv. 30.	Doubtless ye shall not come into the Land, concerning which I sware to make you dwell therein, save Caleb the Son of Jephunneh, and Joshua the Son of Nun.	316.
	Deut. xix. 19.	Then shall ye do unto him, as he had thought to have done unto his Brother.	432.
	— xx. 10.	When thou comest nigh unto a City, to fight against it, then proclaim Peace unto it.	554.
	— xx. 15.	Thus shalt thou do unto all the Cities which are very far off from Thee, which are not of the Cities of these Nations.	27.
	— xx. 19.	When thou shalt besiege a City a long Time, in making War against it to take it, thou shalt not destroy the Trees thereof.	651.
	— xxiii. 6.	Thou shalt not seek their Peace, nor their Prosperity, all thy Days for ever.	343.
	Josh. ix. 15.	And Joshua made Peace with them, and made a League with them, to let them live: And the Princes of the Congregation sware unto them.	317.
	Judg. iii. 15.	But when the Children of Israel cried unto the LORD, the LORD raised them up a Deliverer, Ehud the Son of Gera, a Benjamite, a Man left-handed: And by him the Children of Israel sent a Present unto Eglon the King of Moab.	124.
	1 Sam. xxv. 33.	And blessed be thy Advice, and blessed be thou, which hast kept me this Day from coming to shed Blood, and from avenging myself with my own Hand.	318.
	2 Kings iii. 19.	And ye shall smite every fenced City, and every choice City, and shall sell every good Tree.	652.
	— vi. 19.	And Elisha said unto them, this is not the Way, neither is this the City.	535.
	— viii. 10.	And Elisha said unto him, go say unto him, Thou mayest certainly recover: Howbeit the LORD hath shewed me, that he shall surely die.	ibid.
	1 Chron. xxvi. 32.	And his Brethren, Men of Valour, were two thousand and seven hundred chief Fathers, whom King David made Rulers over the Reubenites, the Gadites, and the half Tribe of Manasseh, for every Matter pertaining to GOD, and Affairs of the King.	125.
	2 Chron. xix. 2.	And Jehu, the Son of Hinani the Seer, went out to meet him, and said to King Jehoshaphat, Shouldest thou help the Ungodly, and love them that hate the LORD? Therefore is Wrath upon thee from before the LORD.	344.
	Psal. ii. 10, 11.	Be wise now therefore, O ye Kings, be instructed, ye Judges of the Earth: Serve the LORD with Fear.	33.
	Prov. xiv. 4.	The LORD hath made all Things for himself; yea even the Wicked for the Day of Evil.	405.
	Eccl. xii. 7.	Then shall the Dust return to the Earth as it was; and the Spirit shall return unto GOD who gave it.	392.
	Isai. ii. 4.	They shall beat their Swords into Plowshares, and their Spears into Pruning-Hooks. Nation shall not lift up Sword against Nation, neither shall they learn War any more.	37.
	Jer. xxxviii. 5.	Then Zedekiah the King said, Behold, he is in your Hand: For the King is not he that can do any Thing against you.	90.
	— xxxviii. 26.	Then thou shalt say unto them, I presented my Supplication before the King, that he would not cause me to return to Jonathan’s House, to die there.	523.
	Ezek. xviii. 24.	All his Righteousness that he hath done shall not be mentioned: In his Trespass that he hath trespassed, and in his Sin that he hath sinned, in them shall he die.	430.
	Zech. v. 1, 2, 3, 4.	Then I turned and lifted up mine Eyes and looked, and behold a Flying Roll. And he said unto me what seest thou? And I answered, I see a Flying Roll, the Length thereof is twenty Cubits, and the Breadth thereof ten Cubits. Then said he unto me, This is the Curse that goeth forth over the Face of the whole Earth: For every one that stealeth shall be cut off, as on this Side, according to it: And every one that sweareth shall be cut off, as on that Side, according to it. I will bring it forth, saith the LORD of Hosts, and it shall enter into the House of the Thief, and into the House of him that sweareth falsly by my Name; and it shall remain in the Midst of his House, and shall consume it.	314. In the Notes, Num. 7.
	Matt. iii. 2. iv. 17.	Repent ye, for the Kingdom of Heaven is at hand.	34.
	—v. 17.	Think not that I am come to destroy the Law or the Prophets: I am not come to destroy but to fulfil.	35.
	— v. 21, 22.	Ye have heard, that it was said by them of old Time, thou shalt not kill: And whosoever shall kill, shall be in Danger of the Judgment. But I say unto you, &c.	31.
	—v. 37.	Let your Communication be Yea, yea, Nay, nay.	327.
	— v. 38, 39.	Ye have heard that it hath been said, An Eye for an Eye, and a Tooth for a Tooth; but I say unto you, resist not Evil; but whosoever shall smite thee on thy right Cheek, turn to him the other also.	38.
	—v. 40.	And if any Man will sue thee at the Law, and take away thy Coat, let him have thy Cloak also.	ibid.
	—v. 41.	And whosoever shall compel thee to go with him one Mile, go with him two.	39.
	— v. 42.	Give to him that asketh thee, and from him that would borrow of thee, turn not thou away.	ibid.
	— v. 43, 44.	Ye have heard that it hath been said, Thou shalt love thy Neighbour and hate thine Enemy. But I say unto you, Love your Enemies, bless them that curse you, do Good to them that hate you, and pray for them who despitefully use you and persecute you.	Page 40.
	— xxiii. 13.	Hearing they may hear and not understand.	528.
	— xxiii. 21.	And whoso shall swear by the Temple, sweareth by it, and by him that dwelleth therein.	321.
	— xxiv. 51.	And shall cut him asunder, and appoint him his Portion with the Hypocrites.	327.
	— xxvi. 29.	I will not drink henceforth of this Fruit of the Vine, until that Day that I drink it new with you in my Father’s Kingdom.	528.
	— xxvi. 52.	All they that take the Sword shall perish with the Sword.	44.
	Mark vi. 48.	And he saw them toyling in Rowing: (For the Wind was contrary unto them) and about the fourth Watch of the Night he cometh unto them, walking upon the Sea, and would have passed by them.	525.
	—x. 19.	Thou knowest the Commandments, do not commit Adultery, do not steal, do not bear false Witness, defraud not.	436.
	Luke ii. 1.	That all the World should be taxed.	479.
	— xiv. 23.	Go out into the Highways and Hedges, and compel them to come in.	448.
	— xvii. 3.	Take Heed to yourselves: If thy Brother trespass against thee, rebuke him; and if he repent, forgive him.	417.
	— xxii. 30.	That ye may eat and drink at my Table, in my Kingdom, and sit on Thrones, judging the twelve Tribes of Israel.	528.
	— xxiv. 28.	And they drew nigh unto the Village whither they went, and he made as tho’ he would have gone further.	525.
	— xxiv. 29.	But they constrained him.	448.
	John ii. 19.	Destroy this Temple, and in three Days I will raise it up.	528.
	—iv. 9.	Then saith the Woman of Samaria unto him, How is it that thou being a Jew, askest Drink of me, which am a Woman of Samaria? For the Jews have no Dealings with the Samaritans.	343.
	— viii. 7.	So when they continued asking him, he lifted up himself, and said unto them, He that is without Sin among you, let him first cast a Stone at her.	404.
	— xi. 11.	Our Friend Lazarus sleepeth.	528.
	— xviii. 36.	Jesus answered, My Kingdom is not of this World: If my Kingdom were of this World, then would my Servants fight, that I should not be delivered to the Jews: But now is my Kingdom not from hence.	480.
	Acts xvi. 3.	Him would Paul have to go forth with him; and took and circumcised him, because of the Jews which were in those Quarters: For they knew all that his Father was a Greek.	525.
	— xvii. 4.	And some of them believed, and consorted with Paul and Silas: And of the devout Greeks a great Multitude; and of the chief Women not a few.	17.
	Rom. i. 25.	Who changed the Truth of GOD into a Lye, and worshipped and served the Creature more than the Creator, who is blessed for ever.	446.
	— iii. 27.	By what Law? Of Works?	32.
	— xii. 17, 18, 19, 20, 21.	Recompense to no Man Evil for Evil. Provide Things honest in the Sight of all Men. If it be possible, as much as lieth in you, live peaceably with all Men. Dearly Beloved, Avenge not yourselves, but rather give Place unto Wrath; for it is written, Vengeance is mine; I will repay, saith the LORD. Therefore if thine Enemy hunger, feed him; if he thirst give him Drink: For in so doing thou shalt heap Coals of Fire on his Head. Be not overcome of Evil, but overcome Evil with Good.	42.
	— xiii. 1.	Let every Soul be subject unto the higher Powers.	ibid.
	— xiii. 2.	Whosoever therefore resisteth the Power, resisteth the Ordinance of GOD: And they that resist, shall receive to themselves Damnation.	105.
	— xiii. 4.	For he is the Minister of GOD to thee for good. But if thou do that which is Evil be afraid; for he beareth not the Sword in vain: For he is the Minister of GOD, a Revenger to execute Wrath upon them that do Evil.	32, 105.
	— xiv. 23.	And he that doubteth, is damned if he eat, because he eateth not of Faith: For whatsoever is not of Faith, is Sin.	483.
	—1 Cor. v. 1.	Such Fornication, as is not so much as named amongst the Gentiles, that one should have his Father’s Wife.	197.
	— vii. 21.	Art thou called being a Servant: Care not for it.	212.
	— vii. 36.	But if any Man think that he behaveth himself uncomely toward his Virgin, if she pass the Flower of her Age, and Need so require, let him do what he will, he sinneth not; let them marry.	194.
	— xi. 14.	Doth not even Nature itself teach you, that if a Man hath long Hair, it is a Shame?	311.
	2 Cor. i. 17, 18.	Did I use Lightness? That with me there should be Yea, yea, and Nay, nay? But as GOD is true, our Word toward you was not Yea and Nay.	327.
	—i. 20.	For all the Promises of GOD in him are Yea, and in him Amen.	ibid.
	—x. 3.	Tho’ we walk in the Flesh, we do not war after the Flesh; for the Weapons of our Warfare are not carnal, but mighty through GOD, to the pulling down of strong Holds.	42.
	2 Cor. xi. 3.	But I fear lest by any Means, as the Serpent beguiled Eve through his Subtilty, so your Minds should be corrupted from the Simplicity that is in CHRIST.	Page 144.
	— xii. 14.	Children ought not to lay up for the Parents, but the Parents for the Children.	226.
	Gal. iii. 24.	The Law was our School Master to bring us unto CHRIST.	23.
	—iv. 1.	Now I say, that the Heir, as long as he is a Child, differeth nothing from a Servant, tho’ he be Lord of all.	161.
	Eph. ii. 3.	Among whom also we had our Conversation in Times past, in the Lusts of our Flesh, fulfilling the Desires of the Flesh, and of the Mind; and were by Nature the Children of Wrath, even as others.	311.
	— v. 11, 12.	Put on the whole Armour of GOD, that ye may be able to stand against the Wiles of the Devil. For we wrestle not against Flesh and Blood, but against Principalities and Powers, against the Rulers of the Darkness of this World, against spiritual Wickedness in high Places.	43.
	Tim. ii. 1, 2, 3, 4.	I exhort therefore, that first of all, Supplications, Prayers, Intercessions, and giving of Thanks be made for all Men; for Kings, and for all that are in Authority, that we may lead a quiet and peaceable Life, in all Godliness and Honesty; for this is good and acceptable in the Sight of GOD our Saviour, who would have all Men to be saved, and to come to the Knowledge of the Truth.	32.
	Tit. ii. 9.	Exhort Servants to be obedient to their own Masters, and to please them well in all Things.	212.
	Heb. vi. 17, 18.	Wherein GOD willing more abundantly to shew unto the Heirs of Promise, the Immutability of his Counsel, confirmed it by an Oath: That by two immutable Things, in which it was impossible for GOD to lye, we might have a strong Consolation.	316.
	— vii. 16.	Who is made not after the Law of a carnal Commandment.	32.
	— vii. 19.	For the Law made nothing perfect, but the bringing in of a better Hope did, by the which we draw nigh unto GOD.	23.
	— viii. 7.	For if that first Covenant had been faultless, then should no Place have been sought for the second.	ibid.
	— xi. 6.	He that cometh to GOD must believe that he is, and that he is a Rewarder of them that diligently seek him.	444.
	James i. 15.	Then when Lust hath conceived it bringeth forth Sin.	428.
	—iv. 1.	From whence come Wars and Fightings among you? Come they not hence, even of your Lusts that war in your Members? Ye lust and have not; ye kill and desire to have, and cannot obtain; ye fight and war, &c.	43.
	—v. 12.	But above all Things, my Brethren, swear not, neither by Heaven, neither by the Earth, neither by any other Oath, but let your yea, be yea, and your nay, nay; lest you fall into Condemnation or Hypocrisy.	327.
	1 Pet. ii. 16.	As free, and not using your Liberty for a Cloak of Maliciousness, but as the Servants of GOD.	212.
	— ii. 17, 18, 19, 20.	Honour the King. Servants be subject to your Masters with all Fear, not only to the good and gentle, but also to the froward; for this is Thank-worthy, if a Man for Conscience toward GOD endure Grief, suffering wrongfully. For what Glory is it, if when ye be buffeted for your Faults, ye take it patiently? But if when ye do well, and suffer for it, ye take it patiently, this is acceptable with GOD.	ibid.
	1 John ii. 16.	The Lust of the Flesh, the Lust of the Eyes, and the Pride of Life.	429.
	— iii. 16.	We ought to lay down our Lives for the Brethren.	31.
	—v. 16.	There is a Sin unto Death.	409.









APPENDIX 

Prolegomena to the First Edition of De Jure Belli ac Pacis

A NOTE ON THE TRANSLATION

This is a translation of the Prolegomena to the first edition of De Iure Belli ac Pacis (1625). As will be seen by a comparison of it with the Barbeyrac text, a number of passages in the later editions are not present in it, and others have been rewritten (I have discussed some of the more important differences in the Introduction, p. ix). The division of the Prolegomena into numbered paragraphs was introduced for the first time in the edition of 1667 (along with subdivisions to the paragraphs in the main body of the text); and in an attempt to convey what Grotius himself intended, and what readers such as Hobbes, Locke, or Pufendorf saw when they read the book, I have omitted the divisions. The result looks strange to a modern eye, but it captures Grotius’s prose style and avoids some of the clumsy interruptions to his argument which the 1667 editor introduced. I have translated the key term ius sometimes as “law” and sometimes as “right.” As is well known, there is no adequate translation of this term into English, unlike other European languages (where for example droit captures the ambiguity of the word). In general, however, Grotius tends to use it to mean what we would call “law,” as in ius naturale, natural law (not natural right in the sense, e.g., of Hobbes). I have tried to indicate what the original Latin term is in other difficult cases, such as utilitas (“utility,” “interest,” or “advantage”). Utilitas in the Roman and later tradition was consistently contrasted with honestas or aequitas (“integrity” or “fairness”) (see, for example, Cicero’s De Officiis), and Grotius uses the term with this in mind.

PROLEGOMENA TO THE FIRST EDITION OF DE JURE BELLI AC PACIS

Many people have undertaken commentaries and digests of civil laws, both the Roman law and that of other nations; but few people have tackled the law which mediates between different countries, or between their rulers (whether that law stems from nature itself or from custom and tacit agreement), and so far no one at all has dealt with it comprehensively and methodically, though such a thing would benefit the human race. As Cicero truly said, the master science is the one which deals with alliances, agreements and bargains between peoples, kings, and foreign nations; that is, with all the rights of war and peace. Euripides too ranked this study above the knowledge of all divine and human matters: he had Theoclymenes addressed in this way:


	You, who know the affairs of Gods and men present and to come,

	Are worthless still, if what is just escapes you.



Work on this subject is all the more necessary because plenty of people, both in our own time and in earlier ages, have condemned this kind of law as nothing more than an empty name. Euthydemus’s remarkin Thucydides is on almost everyone’s lips, that for a king or state with sovereign power, nothing which is in their interest is unjust. Much the same are the sayings that when the stakes are high, success is the only justice, or that a state cannot be ruled without injustice. We can add to these the claim that the controversies which arise between nations or rulers generally have Mars as their arbiter. It is not only ordinary people who think there is a great gulf between war and law, but even learned and sensible people often make pronouncements which foster this belief. Nothing is more common than to oppose law and arms to one another. So Ennius said


	They looked to cold steel, not to law, for what they claimed.



And Horace described the ferocity of Achilles as follows:


	Thinking that laws were made for other men

	He carved his share with arms alone.



Lucan represented a character embarking on a war as saying


	With this I leave behind both peace and futile law.



Even such a modest person as Pompey could dare to say, “Why should I think of laws, with weapons in my hand?” Among Christian writers there are many passages to the same effect; one in Tertullian will stand for the others. “Deceit, savagery and injustice are the proper business of war.” No doubt those who think like this will quote to me that passage in Terence,


	Believing that your reason’s going to make

	This vagueness certain, is the same as if

	You thought you could go mad, and still stay sane.



It would clearly be useless to undertake a discussion of law if there is no such thing; so if I am to win acceptance for my project, I need in its defence briefly to refute this crucial error. And so that I do not have to deal with the whole crowd of my opponents, let me assign them a spokesman. Who better than Carneades, who reached what to the Academy was the summit of achievement, in that he could use his rhetorical powers just as effectively on behalf of falsehood as on behalf of truth? When he undertook the critique of justice (which is my particular subject at the moment), he found no argument more powerful than this: men have established iura according to their own interests [proutilitate], which vary with different customs, and often at different times with the same people. So there is no natural ius: all men and the other animals are impelled by nature to seek their own interests. Consequently, either there is no justice, or if there is such a thing, it is completely irrational, since pursuing the good of others harms oneself. We should not by any means accept the truth of what this philosopher says, nor of what Horace said in imitation,


	Nature itself will not split wrong from right.



For though man is an animal, he is one of a special kind, further removed from the rest than each of the other species is from one another—for which there is testimony from many actions unique to the human species. Among the things which are unique to man is the desire for society [appetitus societatis], that is, for community with those who belong to his species—though not a community of any kind, but one at peace, and with a rational order [pro sui intellectus modo ordinatae]. Therefore, when it is said that nature drives each animal to seek its own interests [utilitates], we can say that this is true of the other animals, and of man before he came to the use of that which is special to man [antequam ad usum eius quod homini proprium est, pervenerit]; though we should also make this exception in the case of the other animals, that their pursuit of their own interests is tempered by a regard partly for their own offspring, and partly for the other members of their species. We believe that this proceeds in their case from some extrinsic principle of intelligence, since a similar intelligence does not appear in other actions of theirs which are equally difficult. In the case of men, however, when they perform such actions, it is reasonable to suppose that they stem from some internal principle, which is associated with qualities belonging not to all animals but to human nature alone. This care for society in accordance with the human intellect, which we have roughly sketched, is the source of ius, properly so called, to which belong abstaining from another’s possessions, restoring anything which belongs to another (or the profit from it), being obliged to keep promises, giving compensation for culpable damage, and incurring human punishment. From this concept of ius arises another and more extensive one. Since men not only have this social instinct [vim socialem] more than other animals, but also possess the capacity to assess pleasures or pains [quae delectant aut nocent], both immediately and in the future, and to make judgments about what will conduce to them; we should understand that it is appropriate to human nature rationally [pro humani intellectus modo] to follow good judgment in these matters, and not be disturbed by fear or the lure of immediate pleasure, and that whatever is plainly contrary to good judgment is also contrary to the law of nature (that is, of human nature). As a result it behooves us when distributing resources responsibly to individuals or groups to ensure that we give more weight to the intelligent [sapiens] than to the less intelligent, more to a neighbor than to a stranger, and more to the poor than to the rich, as their conduct and the nature of the case requires. In the past many people took this to be part of ius properly and strictly so called, whereas ius accurately understood is very different in its character, as it consists in refraining from taking what belongs to another person, or in fulfilling some obligation to them. What I have just said would be relevant even if we were to suppose (what we cannot suppose without the greatest wickedness) that there is no God, or that human affairs are of no concern to him: the contrary of which on the one hand is borne in upon us (however unwilling we may be) by an innate light in our soul, and on the other is confirmed by many arguments and by miracles witnessed down the ages. It follows that without exception we should obey God as our creator to whom we owe everything, especially as he has revealed himself repeatedly as the best and most powerful being, who can give his followers great and eternal rewards; and we ought to believe that he wishes to do so all the more if he has promised it in so many words: which we Christians, following the ancient Hebrews, believe on the basis of unquestionable trust in the testimonies of his will. The free will of God gives rise to another ius in addition to that of nature, and our reason [intellectus] irrefutably tells us that we should submit to it. Moreover, despite the fact that natural ius, with which I am concerned, whether we think of it as the basis of society or take it more loosely [sive illud sociale, sive quod laxius ita dicitur], necessarily derives from intrinsic principles of a human being [ex principiis homini internis necessario profluit], it can also justly be attributed to God, since he willed that there should be such principles in us. It was in this sense that Chrysippus and the Stoics said that one should simply seek the origin of ius in Jove himself. The word ius in Latin indeed probably comes from the name Iovis. Among men our parents are like Gods of a kind, to whom not infinite but appropriate honor is due. Now, since it is part of the ius naturae that we keep our promises (for it was necessary that men should have some way of obliging themselves, and no other natural means can be conceived), civil laws [iura civilia] stem from the same source. For when people form themselves into a society [coetus] or subject themselves to some man or men, they have either expressly promised, or should be presumed from the nature of the arrangement to have tacitly promised, that they will agree with whatever the majority of the society, or the bearers of authority in it, have decided upon. Accordingly, what not Carneades alone but others as well have said,


	Utility [utilitas] might be called the mother of justice and equity,



is not true, if we speak accurately: for human nature itself is the mother of natural law, as it drives us to seek a common society [societatem mutuam] even if there is no shortage of resources: the mother of civil law is the obligation which arises from agreement, and since that gets its force from natural law, nature can be termed the grandmother of civil law. But utility is annexed to the natural law: the author of nature willed that as individuals we should be weak and in need of many things if we are to lead a good life, in order that we should be all the more impelled into living in society; and utility is the occasion of civil law [iuri autem civili occasionem dedit utilitas], since what I have termed association or subjection originally came into existence for the sake of some interest [utilitatis]. It is also the case that anyone who prescribes laws for other people usually does so with a view to increasing utility, or at least ought to do so. But just as the laws of each state [civitas] consult the utility of that state, so there could be (and indeed there seem actually to be) laws between states—either between all states or between a number of them— which consult the utility not of the individual societies but of their totality. This is what is termed “the law of nations,” insofar as we distinguish that law from the law of nature. Carneades omitted this kind of law when he categorized all laws as either the laws of nature or those of particular nations, though since he was dealing with the law which governs international relations (for the subject of his lecture was “war and its consequences”), he ought to have dealt with it above all. So Carneades was wrong when he stigmatized justice with the name of irrationality: for just as on his own account a citizen is not irrational who obeys the civil law of his state, even though doing so may require the citizen to forgo some personal benefit, so a nation is not irrational if it does not pursue its own interest at the expense of the common laws of nations. The reasoning is the same in each case: a citizen who breaks the civil law for the sake of some immediate interest will thereby undermine his own and his descendants’ permanent interests, and a nation which violates the laws of nature and nations will have renounced its right [rescindit munimenta] subsequently to live in peace. So even if no benefit is to be expected from obedience to a law, it is wise and not irrational to do what we feel we are led to by our nature. By the same token, it is not invariably true that


	We ought to say that from fear of injustice came laws;



or, as Plato puts the same thought, laws were invented from a fear of suffering injury, and it was violence which got men to cultivate justice. Strictly speaking, this applies only to those practices [instituta] and laws which were devised to help with instituting relationships of justice: many people who were individually weak got together to found and maintain with their collective strength a legal system [iudicia], so that they would not be oppressed by the more powerful, and that what they could not achieve separately would be within their power as a community. It is in this sense that it can reasonably be said that what is right is what benefits the most powerful, when we understand that a system of right can secure its external objective only with the help of force. Moreover, laws can still have an effect even without any violence annexed to them. For justice leads to a secure conscience, while injustice leads to the torment and laceration which Plato depicts in the hearts of tyrants; the common consent of upright people approves of justice and condemns injustice; and, most importantly of all, God is hostile to injustice and a friend to justice. Though he keeps his judgments for when we are dead, he nevertheless often represents their power to us in this life, as history tells us with many instances. Many people require the practice of justice from citizens but do not bother about it from nations or the rulers of nations. The principal cause of their mistake is that they are looking only to the utility which arises from laws, which is obvious in the case of citizens who cannot enjoy security as separate individuals, while great states which seem to possess all the resources needed for a properly secure existence apparently have no use for the virtue which involves other people, namely justice. But without repeating what I have already said, laws are not instituted for the sake purely of utility, and there is no state so powerful that it might not need some help from people outside it, whether for trade, or for protecting itself from the strength of many foreign nations united in opposition to it. This is why we see even the most powerful nations and kings seek alliances, the whole force of which is undermined by those who restrict laws to the internal affairs of states. The great truth is that everything is insecure as soon as we abandon laws. If no community can preserve itself without law (as Aristotle showed with his famous example of the brigands), so the community which all human beings, or a multiplicity of nations, construct among themselves certainly requires laws. Cicero recognized this when he said that evil actions should not be committed even for the sake of our country. Pompey too, whom we mentioned just now as taking the opposite view, when a Spartan king said to him that the happiest state was one whose boundaries spread as far as the spear and sword could take them, denied it, asserting that the happiest state made justice its frontier. He might also have used the authority of another Spartanking, who ranked justice above military valor, on the grounds that bravery should be governed by some kind of justice, and that if all men were just, they would not need courage. Themistius in his speech to Valens said persuasively that kings who are governed by the rule of wisdom are concerned not merely with the one nation assigned to them, but with the whole human race, and are (as he termed them) not solely “Macedonophiles” or “Romanophiles” but “Philanthropists.” What some people say, that in war all laws cease, is completely unacceptable: rather, war should only be undertaken in the pursuit of rights, and once under way should be conducted according to the measure of law and honesty [fides]. Demosthenes was right when he said that war was to be used against those who could not be constrained by judicial processes. Those processes have force only against people who think of themselves as subject to them, while war should be mounted against people who make themselves out to be the equals of their judges—though it should definitely be conducted with no less scrupulousness [religio] than we are accustomed to in courts. If “laws are silent among arms,” this is true only of civil laws and of laws relating to the judiciary and the practices of peacetime, and not of the other laws which are perpetual and appropriate to all circumstances. Dio Prusaeensis put it well: between enemies no notice is to be taken of written, that is, civil, laws, but notice must be taken of the unwritten laws which nature dictates, or the agreement of nations has established. The old Roman formula illustrates this: “I believe that these things are to be sought through a pure and holy [pius] war.” Those ancient Romans, as Varro observed, undertook their wars cautiously and in a disciplined fashion, since they thought that no war should be waged unless it was holy. Camillus said that war ought to be waged with no less justice than courage; and in Livy we read, “There are laws [iura] of war just as there are of peace.” Seneca admired Fabricius as a great man because he succeeded in the most difficult task of preserving his innocence in a war, and because he believed that some acts were utterly wrong even when committed against an enemy. Historians constantly demonstrate how much influence a conviction of justice carries in warfare, and often ascribe victory to this cause above all. It is proverbial that the strength of a soldier waxes and wanes with his cause; that he who takes up unjust arms rarely comes home intact; that hope is the companion of a good cause; and so on. The fortunate success of unjust projects should not influence us: it is sufficient that the fairness of a cause has a determinate—and great—motive force, even though that force (as happens in human affairs) is often impeded in its effects by some other countervailing causes. The belief that we do not go to war casually or unjustly, but conscientiously [pie], plays a major part in sustaining friendships, which are as advantageous in all sorts of ways to nations as they are to individuals. For no one will readily ally with anyone who thinks that law, morality, and honesty [ius, fas, fidem] are worthless. Because of the reasons I have given, I am in no doubt that there is some common law [ius commune] among nations which applies to war and its conduct; so there are many urgent issues leading me to take up my pen. I have seen a wantonness in wafare among Christians which would be shameful even among barbarians; I have seen men run to arms for frivolous or non existent reasons, and having taken them up, show no reverence for divine or human law, as if at a word their fury had been unleashed and they were capable of any crime. Many highly decent men have been led by this spectacle of inhumanity to suppose that all weapons should be forbidden for the Christian, whose way of life commits him to love all men; these include at times both Johannes Ferus and Erasmus, our countrymen, each of them dedicated to peace in the Church and the State. But I think they have followed the familiar practice of going from one extreme to the other in the pursuit of truth. This attempt to go too far in the other direction often causes more harm than good, since their extremism in one area loses them respect as far as their more reasonable claims are concerned. We should therefore remedy their arguments, so that people are not encouraged to believe either nothing or everything that they say. In addition, I wanted to advance the study of jurisprudence: something which I used to practice in public affairs with as much integrity as I could, but which I now have to pursue as a private citizen, since I have undeservedly been exiled from the land which I worked so hard to serve. Many people have already tried to put it into a systematic form [artis formam], but no one has succeeded; nor will they, until there is a proper distinction made between what is conventional and what is natural, to which no one yet has paid full attention. For natural principles, being always the same, are easily put into a systematic form, whereas conventional principles, which often change and which vary from place to place, like other collections of particulars cannot be handled systematically. So if the experts [sacerdotes] on true justice were to undertake to deal with the different parts of natural and perpetual jurisprudence, they should first set to one side everything which derives from the free will. Then one of them should deal with laws, one with tributes, one with the role of judges, one with the estimating of intentions [voluntatum coniectura], and one with the establishing of belief about facts; having done all this, a body of knowledge could be put together out of the discrete parts. For my part, I will show what approach I want to take not in words now, but by the material itself in this work, which contains what is by far the most significant part of jurisprudence. In the first book of the work I examined the general question of the origin of law, and whether any war can be just. Next, in order to understand the distinction between public and private war, I had to analyze the powers of sovereignty: which peoples and which kings have it undivided [solidam], which hold part of it, which have the right to alienate it, and which do not. Then I had to discuss the duties of subjects toward their superiors. In the second book I discussed all the causes which give rise to war. I went into detail about which things are common and which private property; what rights people can have over other people; what obligation stems from ownership; what are the rules for royal succession; what rights arise from agreements or contracts; what is the force of treaties and oaths (both public and private), and how we interpret them; what compensation is due for offences; what protection is accorded to ambassadors; what right we have to bury our dead; and what is the nature of punishments. The subject matter of the third book is, firstly, what is lawful in the course of a war. Secondly, it distinguishes between actions which in practice go unpunished or are even treated by exotic nations as legitimate, and those which are genuinely not wrong; while lastly it deals with the types of peace agreement, and all the conventions admitted in wartime. The value of this work seems all the greater because, as I have said, no one has handled the whole of this argument, and those who have handled parts of it have done so in such a way that much is left to the industry of others. Nothing survives of this kind from the Ancient Philosophers: neither from the Greeks (among whom Aristotle wrote a book called The Justifications of War), nor from the Latin authors, and not even from the early adherents of Christianity, whose works we would welcome above all. Nothing has even descended to us of the ancient Roman books of the fetial law, other than the name. Those who wrote summae of so-called cases of conscience included in their range of topics chapters on war, on promises, on oaths, and on reprisals. I have also looked at the specialized works on the laws of war, some of which are composed by theologians such as Franciscus Victoria, Henricus Gorichemus, or Wilhelmus Matthaei and others by jurists such as Ioannes Lupus, Franciscus Arius, Ioannes de Lignanus, or Martinus Laudensis; but all of them say very little about such a rich subject, and they are mostly very muddled and confused about which laws are natural, which divine, which are part of the law of nations, which are civil laws, and which belong to canon law. The great deficiency in all of these writers was that they lacked the illumination provided by History. Attempts to supply the deficit were made, first, by the most learned Faber in some chapters of his Semestria, but in his own fashion, and with an excessive citation of sources; then in a more extensive manner, and with their masses of examples organized in accordance with some definitions, by Balthazar Ayala and, especially, Albericus Gentilis. I know that others may be helped by his diligence, and I admit that it has helped me; so I leave it to his readers to judge what is lacking in the way he distinguishes between questions and between different types of law. But I will say this, that when he discusses a controversy he tends to follow either a few ill founded examples, or the authority of recent Jurisconsults in their answers; and many of those were written on behalf of clients, and not with a view to what is right or good. Ayala did not deal with the reasons why a war might be called just or unjust; and while Gentilis outlined the principal topics in his distinctive fashion, he did not deal at all with many aspects of the most important and persistent controversies. I have taken pains to consult anything relevant which is in print, and have given the sources for my judgments in order to make it easy to determine even the matters which I have left out. It remains for me briefly to set out the resources I have used and what my concerns have been in the project. My prime concern has been to base my examination of what belongs to the law of nature on ideas which are so certain that nobody can deny them without doing violence to their fundamental being [nisi sibi vim inferat]. The principles of natural law are clear and self-evident, to a much higher degree than the things which we perceive with our outward senses—even though our senses do not fail us if their organs are working properly and other necessary conditions are met. So Euripides in his Phoenissae made Polynices, whose cause he wanted to be obviously just, say that


	What I am saying, Mother, is not encircled with mysteries,

	But finds its support in the rules of the right and the good

	Which the masses see always as clearly as men of great learning.



The judgment of the chorus promptly confirmed this view (and it consisted of women, and barbarian women at that). In investigating this law, I have benefited from the testimony of philosophers, historians, poets, and, lastly, orators. One should not naively believe whatever they say, since they are often loyal to a particular party, program, or cause; but what is affirmed by many people at different times and places to be obvious must be presumed to rest on some universal reason. In the issues we are considering, this reason can only be either a correct deduction from the principles of our nature, or some general agreement. The former means that it is a law of nature, the latter that it is a law of nations. The distinction between these two categories is not to be gathered from their writings (for the authors continuously confound the terms “law of nature” and “law of nations”), but from the character of the material. For whatever cannot be deduced by sure reasoning from definite principles, but is nevertheless found everywhere, must have arisen from some voluntary act. Accordingly, I have constantly put special effort into distinguishing between these two laws, as much as into distinguishing both of them from the civil law. In the case of the law of nations I have discriminated between genuine law, found everywhere, and that which strictly speaking produces some external effect in imitation of the fundamental law—for example, it is most definitely and clearly legitimate to resist violence, but everywhere people are obliged to use the public powers to defend themselves, for the sake of some advantage or to avoid serious inconveniences. It will be clear as I develop the argument of this work how relevant this observation is to many issues. I have also been anxious to distinguish rights properly and strictly so called, which give rise to some obligation of restitution, from actions which we call right because it would be against the dictate of right reason to behave in some other way; I have already touched on this distinction. Among philosophers Aristotle is reckoned the king, whether you take into account the structure of his arguments, his sharpness in making distinctions, or the weight of his reasons. But I wish that his rule had not been transformed into tyranny, so that there is now nothing which oppresses truth, on whose behalf Aristotle was such a zealous and loyal worker, more than the name of Aristotle himself. Here and elsewhere I copy the freedom of the early Christians, who forswore loyalty to any school of philosophers; not because they agreed with those who say that nothing can be known (that is the most ridiculous thing to say), but because they thought that no school was right about everything, and each school had some merit. So they believed that to put together the truths distributed among different individuals and schools was equivalent to setting out the authentic teachings of Christianity. Among other things, I would say in passing, as it is relevant to my discussion, that I think some Platonists and the early Christians were quite right to dissent from Aristotle’s doctrine that virtue lies in a mean of emotions or actions. His commitment to this view led him to treat quite disparate virtues as if they were identical, such as generosity and thrift; and to posit that truthfulness had as its opposite two vices of greatly differing significance, boastfulness and dissimulation. He also labeled a number of things as vices which are either nonexistent or are not wrong in themselves, such as contempt for pleasure or honors, and the failure to feel anger at other men. The error of such a sweeping definition is clear from the case of justice: when his inspection of emotions and their corresponding actions failed to locate the opposing extremes between which justice was supposed to lie, he turned to the objects themselves with which justice deals. First, this was to switch between categories, which he himself rightly condemned in others; and second, to take less than one is owed (though it might contingently be a vice, if one had responsibility for the welfare of oneself or others) cannot be antagonistic to justice, since justice simply consists in respecting someone else’s rights [tota in alieni abstinentia posita est]. A similar delusion led him to say that if adultery was the consequence of lust, or murder the consequence of anger, then they could not properly be called acts of injustice. In fact, injustice simply consists of taking what belongs to someone else, and it does not matter whether it stems from greed, or lust, or anger, or an improvident benevolence; or from the desire to excel, which is the source of the greatest injustices. As long as our reason for resisting an incentive to behave in some way is solely that doing so would undermine human association, then that is what it is to be just. To return to my earlier theme: while it is true of some virtues that they involve the moderation of our emotions, this is not because it is an intrinsic and universal feature of every virtue, but because right reason (which virtue follows everywhere) in some things prescribes moderation, and in others urges excess. Thus it is not possible to revere God too much (what is wrong with superstition is not that God is excessively worshiped, but that it is a perverse kind of reverence); nor can we have an immoderate desire for eternal blessings and an excessive fear of damnation; nor can we hate sin too much. So I intend to set great value on Aristotle, but to treat him with the same freedom with which he treated his teachers in his zeal for truth. Works of history are useful for my argument in two ways, for they provide both examples of conduct, and moral judgments upon them. Examples from the best periods and cultures [populi] carry the most authority, so I have selected those from the Ancient Greeks and Romans in preference to any others. Nor have I rejected their judgments, especially where everyone was in agreement: for while the law of nature (as I have said) may be determined in other ways, the law of nations is established solely by general agreement. The remarks of the poets and orators have less weight, and I have used them not so much to bolster my case as to add some elegance to what I want to say. I have often deferred to the authority of the books which men wrote (or received) under the inspiration of God, but I have differentiated between the old and the new law. Some people say that the old law is the law of nature itself, but there is no doubt that this is false: much in the old law comes from the free will of God, though it is compatible with the true law of nature. To that extent we can use it as a basis for our discussion, provided that we distinguish carefully between a law of God enforced upon men by God on some limited occasion, and a law men have constituted for themselves [dummodo distinguamus accurate ius Dei quod Deus per homines interdum exsequitur, et ius hominum inter se]. I have tried as far as I could to avoid this error, as well as its opposite, that of supposing that once the new covenant came in, nothing of the old covenant mattered any more. I dissent from this view partly because of what I have just said, and partly because the character of the new covenant is such that whatever is prescribed in the old covenant about moral virtues is prescribed in the same terms, or more fully, in the new. We find the early Christian writers using examples from the old covenant in this way. And the Hebrew commentators can give us not a little assistance in interpreting the books of the old covenant, especially those who had good knowledge of the language and customs of their people. I use the new covenant to demonstrate what Christians are permitted to do, since there is no other way to determine it. But (in opposition to what many claim) I distinguish the new covenant from the law of nature, as I am sure that a much greater holiness is enjoined upon us by the most sacred law of the new covenant, than is required of us by the law of nature in itself. But I have not failed to note that where things are commended to us rather than commanded, then, just as we understand that to refuse commands is a sin and leaves us liable to punishment, so someone with a generous mind will follow the counsels of perfection, and will not fail to reap a reward. The canons of the authoritative Councils are selections from the general pronouncements of the divine law, adjusted to particular circumstances; they too illustrate what the divine law requires, or encourage us to do what God urges. And this is indeed the role of the Christian Church: to hand down what God transmitted to it, in the form in which it was transmitted. But the customs which the early Christians (at least, those who deserved to bear such a great name) accepted and praised are rightly treated as of equal value to the canons. Next in authority are those who enjoyed a great reputation among Christians in their own time (whenever it may have been) for their piety and doctrine, and were not reckoned to have made any grave errors. For what they say with great assurance, as if they were certain of it, ought to carry no small weight in the interpretation of obscure passages in the scriptures, especially when many of them seem to agree, or when they are close in time to the period of early purity, before power and intrigue had corrupted the original truth. The Scholastics, who followed them, often show how much they are to be admired for their cleverness. But they happened to live in an unfortunate age, ignorant of proper liberal arts [artium bonarum]; so we should not be surprised that, while there is much to be praised in their work, some of it at the same time has to be excused. However, when they agreed about some moral matter, they were seldom in error; for they were exceedingly quick at seeing the faults in other people’s arguments. And even in their enthusiasm for contradicting one another, they set an admirable example of modesty: for they fought among themselves with reasons and not with the insults which defile contemporary literature, and are the shameful products of impotent minds. There are three kinds of professors of Roman law. The first are those whose works are to be found in the Pandects, the Codes of Theodosius and Justinian, and the Novellae. The second are those who came after Irnerius, such as Accursius, Bartolus, and all the rest, who ruled in the courts for a long time. The third comprises those who joined the humanities [humaniores literas] to the study of law. I defer on many matters to the first group, for they provide an excellent and copious set of arguments to show that something is part of the law of nature, and often supply examples of the law of nations as well as the law of nature—though they are as prone as everyone else to confuse the two terms, and indeed frequently use the term “law of nations” to describe a practice which is strictly speaking of only limited extent, and is not based on agreement but on one nation imitating another, or on some chance similarity. And they often carelessly merge what genuinely belongs to the law of nations into their discussion of Roman law, as in the title “Captives and Postliminium. ” So I have worked hard to make the appropriate distinctions. The second group of professors were uninterested in divine law and ancient history: they tried to decide all the controversies of kings and peoples by reference to the Roman law, with the occasional admixture of canon law. They too were precluded by the mis-fortune of their period from properly understanding Roman law, but in other respects they were fairly sharp at discerning what is good or fair. As a result they are often the best authors to rely on for legislation, even if they are bad interpreters of preexisting laws. We should pay them most attention when they give an example of some custom which is now taken to be the law of nations. The third group of teachers, who restricted themselves to the Roman law, and who either neglected the common law of mankind [ius illud commune] or discussed it in a superficial fashion, have nothing useful to add to my argument. Two Spaniards, Covarruvia and Vasquius, have linked scholastic subtlety to knowledge of civil and canon law, and have not held aloof from the controversies of peoples and kings. Vasquius has handled the issues with great boldness [libertate], while Covarruvia has approached them more cautiously, and with a fairly good judgment. The French have tried to incorporate history into the study of law. The most distinguished of them have been Bodinus and Hottomanus; the former produced a connected work while the latter gave us a scattered set of questions. Their assertions and arguments will often prove useful in this inquiry. In the whole work I have made three fundamental commitments. One is to make the reasons for my propositions as obvious as possible; the second is to set out the material of my discussion in a systematic order; and the third is clearly to distinguish like cases from unlike. I have abstained from discussing questions of utility [quid ex usu sit facere], which are appropriate to some other work; those questions belong to a special political science [artem], which Aristotle rightly handled by itself, without any extraneous material—unlike Bodin, who confused this science with the kind of legal analysis [arte] which I have undertaken. I have on some occasions mentioned what is in people’s interests [quod utile est], but in passing, and in order to distinguish it from what is just. If anyone accuses me of being concerned with the controversies of our own time (whether current or about to break out), they will do me an injustice: I affirm that, just as mathematicians treat geometrical figures as abstracted from material objects, so I have conceived of law in the absence of all particular circumstances. As for my prose style, I did not want my readers (whose interests I did consider) to feel overwhelmed by a verbose treatment of so many different issues, so I have tried wherever possible to be concise and to convey my meaning clearly, with the hope that people engaged in public affairs will take in at a single glance both the kinds of disputes which arise in this field, and the principles for deciding them. Once they have absorbed the principles they will easily find their own way of expressing them, and can develop them as much as they like. I have periodically given quotations from ancient writers, where they seemed to carry particular weight or lend a special elegance to what I was saying; sometimes I have left a quotation in Greek, where it was short or where I could not hope to match its charm in a Latin translation, but I have always added a Latin version for the benefit of those who know no Greek. I sincerely pray that anyone who picks up this work will treat me with the same lack of deference [libertatem] which I have shown to the ideas and writings of other people; I will correct any error as soon as it has been brought to my attention. Lastly, if I have said anything contrary to piety, or morality, or Scripture, or the common agreement of the Christian Church, consider it unsaid.
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	Petrus Martyr: Petrus Martyr Vermilius (1500–1562, Italian Protestant theologian), In librum Iudicum commentarii, Zurich, 1561.

	Philippe de Commynes, see Philippus Cominaeus.

	Philippus Cominaeus: Philippus Cominaeus (1445–1509, Flemish historian), De rebus gestis a Ludovico XI et Carolo VIII, in Tres Gallicarum rerum scriptores, a Ioanne Sleidano e Gallico in Latinum sermonem conversi, Frankfurt on Main, 1578.

	Philippus Francus: Philippus Francus (Franchi) (d. 1471, Italian canonist), Lectura super Sexto Decretalium, Lyons, 1522.

	Piccolomineus: Franciscus Piccolomineus (1520–1604), Universa philosophia de moribus, Venice, 1594.

	Piscina: Franciscus Piscina, Disputatio an statuta feminarum exclusiva porrigantur ad bona forensia, Mondori, 1570.

	Pontanus: Ioh. Isacius Pontanus (ca. 1570–1639, Danish historian), Discussionum historicarum libri duo, Hardervici Gelrorum, 1637; Rerum Danicarum Historia, Amsterdam, 1631.

	Prierias, see Sylvester Prierias.

	Radevicus: Radevicus Frisingensis canonicus (twelfth-century German historian), Appendicis ad Ottonem, De rebus gestis Friderici, libri II, in Otto Frisingensis (q.v.).

	Raphael Fulgosius: Raphael Fulgosius (1367–1427, Italian jurist), In Codicem commentariorum tomus primus [secundus], Lyons, 1547; In primam Pandectarum partem commentariorum tomus primus [secundus], Lyons, 1544.

	Raynerius: Raynerius de Forolivio (d. 1358, Italian jurist), no work specified.

	Regino Prumiensis: Regino Prumiensis (d. 915, German historian), Annales, [Maintz, 1521].

	Regius: Aegidius de Coninck sive Regius (1571–1633, Flemish Jesuit), De moralitate, natura et effectibus actuum super naturalium, Antwerp, 1623.

	Reidanus: Everardus Reidanus (1550–1602, Dutch historian), Belgarum aliarumque gentium annales, Leiden, 1633.

	Reinkingk: Theodorus Reinkingk (d. 1664, German jurist), Tractatus de regimine seculari et ecclesiastico, editio tertia, Marburg, 1641.

	Rhedanus, see Reidanus.

	Ripa: Ioannes Franciscus a Ripa (d. 1534, Italian jurist), Commentaria ad ius civile, Turin, 1574.

	Rochus de Curte: Rochus Curtius (fl. 1515, Italian canonist), Enarrationes in capitulo Cum tanto, De consuetudine, in Tractatus universi iuris (q.v.).

	Rodericus Santius: Rodericus Santius, Episcopus Palentinus (1404–70, Spanish historian), Historiae hispanicae partes quatuor, in Hispania illustrata (q.v.).

	Rodericus Toletanus: Rodericus Ximenez, Archiepiscopus Toletanus (ca. 1170-ca. 1245, Spanish historian), Rerum in Hispania gestarum libri IX, opera et studio Andreae Schotti, in Hispania illustrata (q.v.); Historia Arabum, in ibid.

	Romanus, see Ludovicus Romanus.

	Rosate, see Albericus de Rosate.

	Rosellis, see Baptista Trovamala.

	Rosenthalius: Henricus a Rosentall (seventeenth-century German jurist), Tractatus et synopsis totius iuris feudalis, Geneva, 1610.

	Rugerius: Bonifacius Rugerius (d. 1591, Italian jurist), Consiliorum seu responsorum volumen primum, Venice, 1593.

	Rupertus Abbas, see Rupertus Tuitensis.

	Rupertus Tuitensis (d. 1135, German theologian), no work specified.

	Sachsenspiegel: Sachsenspiegel auffs newe iibersehen, durch Christoff Zobel, Leipzig, 1582.

	Sainct-Yon: Les edicts et ordonnances des rays, coutumes des provinces, reglements, arrests et iugemens notables des eaues et forets, recueillis par [Louis] de Sainct-Yon, Paris, 1610 (cited as “Sanction des eaux et forets”).

	Salmasius: Claudius Salmasius (1588–1653, French humanist), Plinianaeexer-citation in Caii Iulii Solini Polyhistora, Paris, 1629.

	Salycetus, see Bartholomaeus de Salyceto.

	Sanchez, see Rodericus Santius and Sanctius.

	Sanction des eaux et forets, see Sainct-Yon.

	Sanctius: Thomas Sanchez (1550–1610, Spanish Jesuit), Disputationum de sancto matrimonii sacramento tomi tres, Antwerp, 1626.

	Sandeus, see Felinus Sandeus.

	Santius, see Rodericus Santius.

	Sarisberiensis, see Johannes Sarisberiensis.

	Sarpi: Petrus Sarpi (1552–1623, Italian philosopher and historian), De iureasylorum liber singularis, Leiden, 1622.

	Saxo Grammaticus: Saxo Grammaticus (d. ca. 1184, Danish historian), Danica historia libris XVI conscripta, Frankfurt on Main, 1576.

	Sayrus: Gregorius Sayrus (1570–1602, English Catholic theologian), Clavis regia sacerdotum casuum conscientiae sive theologiae moralis thesauri locos omnes aperiens, Douai, 1619.

	Scafnaburgensis, see Lambertus Scafnaburgensis.

	Scaliger: Josephus Justus Scaliger (1540–1609, French humanist), In Sex. Pompei Festi libros de verborum significatione castigationes, Paris, 1576.

	Schottus, see Hispania illustrata.

	Schutzius: Caspar Schütz (fl. 1561, German historian), Historia rerum Prussicarum—Warhaffe und eigentliche Beschreibung der Lande Preussen, [Leipzig], 1599.

	Scotus, see Duns Scotus.

	Seisellus, see Seyssel.

	Seldenus: Ioannes Seldenus (1584–1654, English jurist), Mare clausum seu de dominio maris libri duo, [Leiden], 1636.

	Serranus, see Serres.

	Serres: Iean de Serres (ca. 1540–98, French historian), Inventaire general de l’histoire de France depuis Pharamond... jusques à présent... Augmenté en ceste impression dernière, de ce qui s’est passè en ces dernières annèes jusques á l’an 1627, Paris, 1627.

	Servinus: Louis Servin (1555–1626, French jurist), Actions notables et plaidoyez, Paris, 1639.

	Seyssel: Claude de Seyssel (ca. 1450–1520, French historian), La grand monarchie de France, Paris, 1541.

	Siete Partidas: Las Siete Partidas del rey Alonso el nono, glosadas por Gregorio Lopez, Salamanca, 1555.

	Sigebertus Gemblacensis: Sigebertus Gemblacensis (ca. 1035–1112, Flemish historian), Chronicon ab anno 381 ad 1113, [Paris, 1513].

	Silvester Prierias, see Sylvester Prierias.

	Simlerus: Iosia Simlerus (1530–76, Swiss Protestant historian), De Helvetiorum republica, Paris, 1577.

	Sirmondus: Jacobus Sirmondus (1559–1651, French Jesuit), Appendix Codicis Theodosiani novis constitutionibus cumulatior, cum epistolis aliquot veterum conciliorum et pontificum Romanorum, opera et studio Iacobi Sirmondi, Paris, 1631. See als
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	Alciatus: Andreas Alciatus (1492–1550, Italian humanist jurist), Παρέργων juris libri tres, Lyons, 1538.

	Amyraut, Moses (1596–1664, French Protestant theologian), Considerations sur les droits par lesquels la nature a reiglé les mariages, Saumur, 1648; La morale Chrestienne, Saumur, 1652–60.

	Anastasius: Anastasius Bibliothecarius (ninth-century Italian historian), Historia ecclesiastica, sive chronologia tripartita, ed. Charles-Annibal Fabrot (q.v.), Paris, 1649.

	Anselm: An error for Adelmus (tenth-century French chronicler), Adelmi Benedictini, vel secundum alios Ademari Monachi Annales Francorum regum... in M. Freher ed., Corpus Francicae historiae, Hanover, 1613.

	Anthony Tesauro, see Tesauro, Antonio.

	Arnisaeus: Henning Arnisaeus (d. 1636, German Protestant jurist), De auctoritate principum in populum semper inviolabili, Frankfurt, 1612; De jure majestatis, Frankfurt, 1610; De subjectione et exemptione clericorum, Frankfurt, 1612; De Republica, seu Relectionis politicae libri duo, Argentorati, 1636; Opera politica, Strasbourg, 1648.

	Averani: Joseph Averani (1662–1738, Tuscan jurist), Disputatio de Jure Belli ac Pacis, Florence, 1703.

	Bachovius, Reinhart Bachovius (1575-after 1635, German jurist), Notae et animadversiones ad disputationes H. Treutleri, Heidelberg, 1617–19; Exercitationes Richardi Bachovii Echtii... ad partem posteriorem Chiliades Antonii Fabri, quam de erroribus interpretum falsi inscripsit, Frankfurt, 1624; Commentarii in primam partem Pandectarum, Speyer, 1630; Tractatus de pignoribus et hypothecis absolutissimus, Frankfurt and Rostock, 1656.

	Barbeyrac: Jean Barbeyrac (1674–1729, French Protestant jurist), Traité du jeu, où l’on examine les principals questions de droit naturel et de morale qui ont du rapport à cette matière, Amsterdam, 1709; trans., John Tillotson, Sermons sur diverses matières importantes, Amsterdam, 1708–16; “Lettre de Mr. Barbeyrac...á Mr. **** sur un article des Memoires de Trevoux du mois d’Avril 1712. concernant le Traité du Jeu,” Journal des Sçavans LII, Amsterdam, 1712, pp. 404–17; “Premiere & Derniere Replique de M. Barbeyrac álaréponse précedente de M. du Tremblai,” Journal des Sçavans LV, Amsterdam, 1714, pp. 168–83, 243–53; Discours sur la permission des loix: où l’on fait voir que ce qui est permis par les loix n’est pas toujours juste & honnête: prononcé aux promotions publiques du Collège de Lausanne, le 8 de mai MDCCXV, Geneva, 1715; Discours sur le bénéfice des loix, où l’on fait voir qu’un honnête homme ne peut pas toujours se prévaloir des droits et des privilèges que les loix donnent, prononcé aux promotions publiques du Collège de Lausanne, Geneva, 1716; ed. and trans., Samuel Pufendorf, Les devoirs de l’homme et du citoien... 4e edition... augmenté d’un grand nombre de notes du traducteur; de ses deux discours sur la permission et le bénéfice des loix et du jugement de M. de Leibniz sur cet ouvrage, Amsterdam, 1718. See also Pufendorf.

	Barnes: Joshua Barnes (1654–1712, English classicist), Homeri opera, Cambridge, 1710; Euripidis quae extant omnia, Cambridge, 1694.

	Battier: Johannes Jacobus Battier (1664–1720, Swiss jurist), Quaestiones juris controversae, Basel, 1706.

	Baudouin: Franciscus Balduinus (1520–73, French Protestant jurist), Commentarius de jurisprudentia Muciana, Basel, 1558.

	Bayle: Pierre Bayle (1647–1706, French Protestant philosopher), Commentaire philosophique sur ces paroles de Jésus-Christ, Contrain-les d’entrer, ou Traité de la tolérance universelle, Rotterdam, 1713; Dictionnaire historique et critique, Rotterdam, 1697; Critique générale de l’Histoire du calvinisme de Mr. Maimbourg, Villefranche, 1682; Nouvelles lettres de l’auteur de la Critique générale de l’Histoire du calvinisme de Mr. Maimbourg, Villefranche, 1685.

	Bentley: Richard Bentley (1661–1742, English classicist), A dissertation upon the epistles of Phalaris, with an answer to the objections of... Charles Boyle, London, 1699.

	Berglerus: Stephanus Berglerus (1680–1746?, Transylvanian classicist), ed., Homer, Opera quae exstant omnia, Amsterdam (ex officina Wetsteniana), 1707.

	Bernard: Jacques Bernard (1658–1718, French Protestant theologian), De l’excellence de la religion, à quoi on a joint quatre discours..., Amsterdam, 1714.

	Berneger: Matthias Bernegger (1582–1640, Austrian historian), Observationes miscellae, Strasbourg, 1669; Justinus, cum notis... variorum, Berneggeri, Bongarsii, Vossii..., ed. C. Schrevelius, Amsterdam, 1659.

	Bibliotheca Germanica: M. Hertzius, ed., Bibliotheca Germanica, [Erfurt, 1679].

	Bibliotheque Choisie, see “Extrait des Actes.” Bignon: Jerome Bignon (1589–1656, French royal tutor and librarian), ed., Marculfi monachi formularum libri duo, Paris, 1613.

	Blondus: Flavius Blondus (Flavio Biondo), (1388–1463, Italian humanist), Historiarum ab inclinatione Romani imperii ad annum 1440, Venice, 1483.

	Bochart: Samuel Bochart (1599–1667, French Protestant theologian), Geographia sacra, Part I, Phaleg, Caen, 1646, and Frankfurt, 1674; Part II, Chanaan, Caen, 1646.

	Boecler: Johann-Heinrich Boecler (1611–92, German Catholic jurist), Ad Grotium De Jure Belli ac Pacis, Strasbourg, 1663; Dissertationes Academicae, Strasbourg, 1701–12; ed. Velleius Paterculus, Hist. rom. ad M. Vinicium cos. libri duo, Strasbourg, 1642.

	Boehmer: Justus-Henning Boehmer (1674–1749, German Protestant jurist), Introductio in jus publicum universale, Halle, 1710.

	Bongras: Jacobus Bongarsius (1554–1612, French Protestant humanist), Justinus, cum notis... variorum, Berneggeri, Bongarsii, Vossii..., ed. C. Schrevelius, Amsterdam, 1659.

	Boulanger: Julius Caesar Boulenger (1558–1628, French Jesuit), Liber de spoliis bellicis, trophaeis, arcibus triumphalibus et pompa triumphi, Paris, 1601.

	Bourdieu, John du, see Dubourdieu.

	Bovin: Jean Boivin (1663–1726, French classicist), “Dissertation sur un fragment de Diodore de Sicile,” Memoires de Literature tirez des registres de l’Academie Royale des Inscriptions et Belles Lettres II, Paris, 1717, pp. 84–113 (Barbeyrac cites the Amsterdam edition).

	Brisson: Barnabas Brisson (executed 1591, French jurist), Lexicon juris, sive de verborum quae ad jus pertinent significatione libri XIX, Frankfurt, 1587; Selectarum ex jure civili antiquitate libri duo, Paris, 1556; De formulis & sollemnibus populi Romani verbis libri VIII, Frankfurt, 1592; De solutionibus et liberationibus in Johann Gottfried Freyer, Tractatus de solutionibus, in quo de personis solventibus et solutum recipientis... agitur, Erfurt, 1660; ed., Livy, Historicorum omnium Romanorum libri omnes quotquot ad nos pervenere, Frankfurt, 1588; Deregio Persarum principatu libritres, ed. Friedrich Sylburg, Strasbourg, 1710.

	Brummerus: Fridericus Brummerus (1642–61, German Protestant jurist), Commentarius in Legem Cinciam, Paris, 1668.

	Buddeus: Johann Franz Buddeus (1667–1729, German Lutheran theologian), Historia juris naturae et synopsis juris naturae et gentium iuxta disciplinam Hebraeorum, Jena, 1695; Dissertatio de jure Zelotarum in gente Ebraea..., Halle, 1699; Selecta juris naturae et gentium, Halle, 1704; Jurisprudentiae historicae specimen in Philippus Reinhardus Vitriarius, Institutiones juris naturae et gentium... ad methodum Hugonis Grotii conscriptae, Leiden, 1734.

	Burmann: Petrus Burmann (1668–1741, Dutch humanist), ed., Ovid, Opera, Amsterdam, 1727; ed., Quintilian, De institutione oratoria libri XII, Leiden, 1720.

	Burnet: Gilbert Burnet (1643–1715, British theologian and historian), The Bishop of Salisbury his speech in the House of Lords, on the first article of the impeachment of Dr. H. Sacheverell, London, 1710.

	Bussieres: Jean de Bussiéres (1607–78, French Catholic humanist), Historia francisa ab initio monarchiae ad annum 1670, Lyons, 1671.

	Buxtorf: Johannes Buxtorfius (senior) (1564–1629, German Hebraist), Synagoga judaica, hoc est Schola Judaeorum, Hanover, 1604; Johannes Buxtorfius (junior) (1599–1664, German Hebraist and theologian), Florilegium hebraicum, continens elegantes sententias..., Basel, 1648.

	Bynckershoek: Cornelis van Bynckershoek (1673–1743, Dutch jurist), Observationes juris Romani libri quatuor, Leiden, 1710; Ad L. lecta XL. Dig. de reb. cred.... et Dissertatio de pactis juris stricti contractibus incontinenti adjectis..., Leiden, 1699; Ad L. Ἀξιῴσις IX. de lege Rhodia de jactu liber singularis et de Dominio maris dissertatio, The Hague, 1703.

	Carmichael: Gershom Carmichael (1682–1738, Scottish philosopher), ed., Samuel Pufendorf, De officio hominis et civis... supplementis et observationibus... auxit, Edinburgh, 1724 (Natural Rights on the Threshold of the Scottish Enlightenment, ed. James Moore and Michael Silverthorne, trans. Michael Silverthorne, Indianapolis: Liberty Fund, 2002).

	Casaubon: Isaac Casaubon (1559–1614, French Protestant humanist), ed., Historiae Augustae scriptores sex, Paris, 1603; trans. Polybius, Historiarum libri qui supersunt, Paris, 1609.

	Catrou: François Catrou (1659–1737, French Jesuit historian), trans., Virgil, Les Oeuvres... traduction nouvelle, avec des notes critiques et historiques, Paris, 1716.

	Cedrenus: George Cedrenus (eleventh-century Byzantine monk), Compendium historiarum..., Paris, 1647.

	Ceillier: Rémy Ceillier (1688–1761, French Catholic theologian), Apologie de la morale des Pères de l’Eglise contre les accusations de Jean Barbeyrac, Paris, 1718.

	Cellarius: Christopher Cellarius (1638–1707, German Protestant humanist), Notitia orbis antiqui, Leipzig, 1701; Dissertationes academicae varii argumenti..., Leipzig, 1712; ed., Silius Italicus, De Bello Punico Secundo libri XVII, Leipzig, 1695.

	Chalcondyl: Laonicus Chalcondylus (ca. 1423–90, Byzantine historian), Historiarum libri X, ed. Conradus Clauserius, Paris, 1650.

	Chokier: Jean de Chokier de Surlet (1571–1656, Netherlands jurist), ed. Onosander, Strategicus, sive de Imperatoris institutione notis sive dissertationibus... illustratus, Rome, 1610.

	Chomedy: Jérôme Chomedy (fl. 1567, French translator), trans., F. Guicciardini, Histoire des Guerres d’Italie, Geneva, 1593.

	Ciacconius: Petrus Ciacconius (sixteenth-century Italian classicist), C. Julii Caesaris quae exstant omnia, ex recensione Joannis Davisii... cum ejusdem animadversionibus ac notis Pet. Ciacconii, Fr. Hotmanni, Joan. Brantii, Dionys. Vossii, et aliorum, Cambridge, 1706.

	Cleonardus: Nicholas Cleynaerts (Clenardus) (ca. 1493–1542, Netherlands humanist), Institutiones ac meditationes in graecam linguam...cumscholiis P. Antesignani..., ed. Friedrich Sylburg, Frankfurt, 1580–83.

	Cocceius: Heinrich von Cocceius (1644–1717, German Protestant jurist, father of Samuel, q.v.), Juris publici prudentia, Frankfurt on Oder, 1695; De vero debitore sententia absoluta, Frankfurt on Oder, 1708; Autonomia juris gentium, ubi natum inde inter gentes discrimen civitatis mediatae et immediatae, liberae et non liberae..., Frankfurt on Oder, 1719; presided at following thesis defenses cited by Barbeyrac under his name (all Frankfurt on Oder unless otherwise stated): Johann Wehling, Disputatio de jure victoriae diviso a jure belli, Heidelberg, 1685; Johann Friedrich Hornig, Dissertatio de postliminio in pace et amnestia, 1691; Johann Pieter Thiele, De iure seminis... anno 1693, in Cocceius, Exercitationum curiosarum, Palatinarum, Trajectinarum et Viadrinarum, Lemgo, 1722; Levinus Christianus, Disputatio de lege morganatica... 1695, in ibid.; Philip Sylvester von Danckelmann, Disputatio de jure belli in amicos, 1697; Johann Herman Mayer, De iure circa actus imperfectos, Heidelberg, 1699; Johannes Gothofredus Cocceius, Disputatio de testamentis principum, 1699; Carl Friedrich Golbeck, Dissertatio de contraventionibus feudorum, Halle, 1701; Friedrich von Stephani, Disputatio...de officio et jure mediatorum pacis, 1702; Johann Philipp Kopff, Disputatio de jure poenitandi in contractibus, 1704; Friedrich von Danckelmann, Dissertatio de evocatione sacrorum, 1711; Friedrich Wilhelm von Lüderitz, Dissertatio de legato sancto, non impune, 1715.

	Cocceius jun.: Samuel von Cocceius (1679–1755, German Protestant jurist, son of Heinrich, q.v.), Jus civile controversum... ad illustrationem Compendii Lauterbachiani, Frankfurt, 1713–18.

	Columna: Hieronymus Colonna (1534–86, Italian humanist), ed., Ennius, Quae supersunt fragmenta, Naples, 1590.

	Conring: Herman Conring, (1606–81, German Protestant jurist), De Germanorum Imperio Romano liber unus, Helmstadt, 1644.

	Constantine: Robertus Constantinus (fl. 1555–73, Scottish humanist), Lexicon graecolatinum, Lyons, 1566.

	Contius, Anthony, see Leconte.

	Costa, Janus a, see Lacoste.

	Coste: Pierre Coste, (1668–1747, French Protestant translator and editor), trans., Xenophon, Hieron ou portrait de la condition des rois, Amsterdam, 1711.

	Cotta, Janus a, see Lacoste.

	Courtin: Antoine de Courtin (1622–85, French diplomat), trans., Hugo Grotius, Le Droit de la guerre et de la paix..., Paris, 1687.

	Cragius: Nicholas Craig, (1576–1602, Danish humanist), De republica Lacedemoniarum, Heidelberg, 1593.

	Creech: Thomas Creech (1659–1700, English poet), trans., The Odes, Satyrs, and Epistles of Horace. Done into English..., London, 1684.

	Cruquius: Jacobus Cruquius (1584?–1628?, Flemish classicist), ed., Q. Horatius Flaccus, Antwerp, 1578.

	Cunaeus: Petrus Cunaeus, (1586–1638, Dutch humanist), De republica Hebraeorum, Leiden, 1617.

	Cuper: Gisbert Cuper (1644–1716, Dutch historian), Notae in Lactantii tractatu de morbibus persecutorum, Abo, 1684; Observationum libri tres, Utrecht, 1670.

	Dacier, Madame: Anne Lefevre, Madame Dacier (ca. 1651–1720, French translator and editor), trans., Homer, L’Iliade, Paris, 1699; L’Odyssée, Paris, 1708.

	Dacier, Mr.: Dacier, André (1651–1722, French translator), trans., Marcus Aurelius Antoninus, Reflexions morales... avec les remarques..., Amsterdam, 1691; trans., Plutarch, Les vies des hommes illustres, Paris, 1721.

	Daniel (G.): Gabriel Daniel (1649–1728, French Catholic theologian and historian), Histoire de France, Paris, 1713.

	Daniel (P.): Pierre Daniel (1530–1603, French humanist), ed., Petronius, Satyricon... noviter recensente Jo. Petro Lotichio, Frankfurt on Main, 1629.

	Davies: John Davies (1679–1732, English classicist), ed., Maximus Tyrius, Λόγοι, Cambridge, 1703; Gaius Julius Caesar, Quae exstant omnia, Cambridge, 1706; Minucius Felix, Octavius, Cambridge, 1707; Marcus Tullius Cicero, Tusculanarum disputationum libri V, Cambridge, 1709.

	Davis, see Davies.

	Descriptio Daniae, see Kolding, Jon Jensen.

	Dodwell: Henry Dodwell (1641–1711, English classicist and nonjuror), Dissertationes Cyprianicae, Oxford, 1682.

	Dominis: Marco Antonio De Dominis (1560–1624, Dalmatian philosopher), De Republica Ecclesiastica libri X, London, 1617.

	Drakenberg: Arnoldus Drakenborchius (1684–1748, Dutch classicist), ed., Silius Italicus, Punicorum libri septemdecim..., Utrecht, 1717.

	Dryden: John Dryden (1631–1700, English poet), trans., The Works of Virgil: containing his pastorals, Georgics and Aenis. Translated into English verse by Mr. Dryden, London, 1697.

	Dubourdieu: Jean-Armand Dubourdieu (1652–1720, French Protestant theologian), An Historical Dissertation upon the Thebean Legion, London, 1696.

	Ducange: Charles du Fresne du Cange (1610–88, French Catholic historian), Histoire de l’empire de Constantinople sous les empereurs françois, Paris, 1657; ed., Histoire de St. Louis... par Jean, sieur de Joinville, Paris, 1688; Glossarium ad scriptores mediae et infimae graecitatis, Lyons, 1688; Glossarium ad scriptores mediae et infimae latinitatis, Paris, 1678.

	Du Faure, Peter, see Faber (P.).

	Du Fresne, see Ducange.

	Duker: Charles André Duker (1670–1752, Dutch classicist), Opuscula varia de Latinitate Juriscons. vet., Leiden, 1711.

	Du Pin: Louis Ellies Dupin (1657–1719, French Catholic theologian), Nouvelle bibliotheque des auteurs ecclésiastiques. Contenant l’histoire de leur vie..., Paris, 1690–1723; Dissertation préliminaire ou prelegomènes sur la Bible, Amsterdam, 1701.

	Du Plessis Mornay: Philippe du Plessis Mornay (1549–1623, French Protestant leader), Le Mystère d’iniquité, c’est à dire, l’histoire de la papauté, Saumur, 1611.

	Du Puy: Pierre Dupuy (1582–1651, French Catholic historian), Traitez touchant les droits du roy très chrestien sur plusieurs estats et seigneuries possédées par divers princes voisins..., Paris, 1655; for the manuscript of Tertullian owned by Dupuy and his brother (I.IV.5), see L. Dorez, Catalogue de la Collection Dupuy (Bibliotheque Nationale), Paris, 1899.

	Eisenschmid: Johann Gaspard Eisenschmid (1656–1712, German classicist), De ponderibus et mensuris veterum Romanorum, Graecorum, Hebraeorum, Strasbourg, 1708.

	Entretiens, dans lesquels on trait des Enterprises de l’Espagne, see Saint-Hyacinthe, Thémiseuil de.

	Erasmus: Desiderius Erasmus Roterodamus (1466–1536, Flemish humanist), Adagiorum opera, Basel, 1528.

	“Extrait des Actes publics d’Angleterre,” Bibliotheque Choisie, pour servir de suite à la Bibliotheque Universelle, Vol. XXVI, Part I, Amsterdam, 1713, pp. 1–64.

	Faber (A.): Antonius Faber (1557–1624, French jurist), Jurisprudentiae Papinianeae scientia, Cologne, 1631; De erroribus pragmaticorum in his Opera juridica, Lyons, 1658–61.

	Faber (P.): Petrus Faber (1540–1600, French jurist), Agonisticon, sive de re athletica ludisque veterum gymnicis, musicis atque circensibus spicilegiorum tractatus, Lyons, 1595.

	Fabricius: Johannes Albertus Fabricius (1668–1736, German Protestant classicist), Bibliotheca Graeca, sive Notitia scriptorum veterum graecorum..., Leipzig, 1718; ed., Sextus Empiricus, Opera, graece et Latine, Leipzig, 1718.

	Fabrius, Antonius, see Faber (A.).

	Fabrot: Charles-Annibal Fabrot (1580–1659, French jurist), ed., Jacobus Cujas, Opera omnia, Paris, 1658; ed., Anastasius (q.v.), Historia ecclesiastica, sive chronologia tripartita, Paris, 1649.
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$passwords=array('newoll_admin'=>'!liber8');
function restrictedArea(){
	Header("WWW-Authenticate: Basic realm=\"OLL Admin Area\", stale=FALSE");
	Header("HTTP/1.0 401 Unauthorized");
	echo('You are not authorised to access this area.');
	exit;
}
if (!isset($_SERVER['PHP_AUTH_USER']) && !isset($_SERVER['PHP_AUTH_PW'])){
	restrictedArea();
}
$my_username=$_SERVER['PHP_AUTH_USER'];
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////////////////////////////////////////////////////////////////////
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